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PAYNE,  Director  General  of  Railroads,  v.  COHLMEYER. 
(No.  2858.) 

(United   States   Circuit  Court  of   Appeals,   Seventh   Circuit.     April   2' 

1921.) 

275  Federal  Reporter.  803. 

1.  MASTER  AND   SERVANT— EMPLOYEE   MAY   REJECT   FED- 
ERAL COMPENSATION  ACT. 
While  an  .employee  of   the  federal  government   may   elect  to  take 

under -the  federal  Employees'  Compensation  Act   (Comp.  St.  §§  8932a- 

89!32uu),  he  is  not  required  to  do  so. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  351.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Illinois. 

Action  by  August  H*  Cohlmeyer  against  John  Barton  Payne,  Direc- 
tor (general  of  Ridlroads.  Judgment  for  plaintiff,  and  defendaiit  brings 
erix>r.     Reversed,  and  new  trial  ordered. 

Defendant  in  error,  herein  called  plaintiff,  a  deputy  marshal  of  the 
United  States  in  the  performance  of  his  official  duties  was  riding  in 
a  passoiger  car  of  the  Wabash  Railroad  Company  opera^  at  the  time 
by  i^ntiff  in  error,  herein  called  defendant  when  he  received  it- 
juries  fixed  by  the  jttry  at  $15,000.  The  various  acts  of  negligence 
complained  of  dealt  with  the  car's  leaving  the  track.  A  further  state- 
ment of  fiicts  will  be  found  in  the  opinion. 

Edward  C.  Kramer,  of  East  St.   Louis.  111.,   for  plaintiff  in  error. 
C.  B.  Thomas,  of  East  St  Louis,  111.,  for  defendant  in  error. 

Before  Baker,  Alschuler,  and  Evans,  Circuit  Jtidges. 

Evans,  C.  J.  [1]  Because  plaintiff  was  a  deputy  marshal  of  the 
United  States,  it  is  claimed  his  right  to  recover  is  fixed  and  determined 
by  the  federal  Compensation  Act  (Comp.  St  §§  8932a-8932uu).  This 
contention  was  not  pressed  on  the  oral  argument,  yet  not  specifically  with- 
drawn. We  conclude,  however,  that  he  was  in  a  position  to  maintain 
this'  actkm.  While  an  employee  may  elect  to  take  under  this  (Compen- 
sation Act,  he  is  not  required  so  to  do.  Dahn  v.  McAdoo  (D.  C.)  256 
Fed.  540;  Hines  v.  Dahn  (C.  C.  A.)  267  Fed.  105,  114.  It  is  not  nec- 
essary to  determine  whether  he  was  an  "employee**  of  the  United  States 
at  the  time  he  was  injured. 
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Further  assignnrents  of  error  deal  with  the  admission  and  rejection 
of  evidence,  a  consideration  of  which  requires  a  more  detailed  state- 
ment of  the  pleadings  and  the  evidence. 

Defendant  was  charged  with  negligence'  (a)  in  running  the  train 
at  a  great  speed  over  a  portion  of  the  track  recently  repaired,  (b)  in 
failing  to  provide  the  diirs  with  proper  and  safe  equipment  and  running 
at  an  excessive  speed;  (c)  in  running  the  train  at  an.  excessive  speed 
over  a  defective  switch;  (d)  in  using  cars  with  defective  attadiments 
and  in  failing  to  repair  its  roadbed  and  in  running  at  a  great  speed 
under  these  conditions. 

It  appeared  that  the  roadbed  had  been  recently  repaired,  new  ties 
having  replaced  old  ones  at  a  split  switch  not  far  from  Sangamon; 
that  the  train  was  traveling  some  45  or  50  miles  an  hour  at  the  point 
when  one  car  left  the  track.  Other  cars  followed,  some  were  turned 
o^^er,  and  the  train  broke  in  two.  Plaintiff  was  in  a  rear  car,  one  that 
did  not  turn  over.  He  was.  however,  injured  by  the  sudden  release  of 
the  air  and  by  the  train's  derailment. 

[2]  From  this  brief  statement  of  the  pleadings  and  the  evidence  it 
is  apparent  that  the  condition  of  the  cars,  as  well  as  their  attachment 
and  equipment  and  the  state  of  the  roadbed,  were  legitimate  matters 
of  inquiry.  Defendant  sought  and  was  refused  permission  to  show  the 
disclosures  of  an  inspection  of  the  cars  in  the  train,  part  of  them  short- 
ly after  the  accident  and  the  balance  the  next  day. 

This  was  error.  Plaintiff  having  charged,  among  other  acts«  defec- 
tive equipment  of  the  Cars,  and  having  relied  upon  the  rule  of  res 
ipsa  loquitur,  so  far  as  this  rule  may  apply,  it  was  incumbent  upon  the 
defendaiit  to  meet  and  disprove  each  of  the  alleged  acts  of  negligence 
which  would  give  application  to  the  rule.  The  lapse  of  time  between 
the  accident  and  the  inspection,  at  most  only  a  few  hours  as  to  sotpe 
of  the  cars,  and  less  than  a  day.  as  to  tiie  others,  affected  the  weight, 
but  not  the  admissibility,  of,  this  evidence. 

[3]  The  court  against  defendant's  objection,  permitted  a  witness 
to  answer  a  hypothetical  question,  aiid  say  that  a  section  foreman  re- 
placing ties  should  protect  his  work  by  flags.  It  appeared  tiiat  the 
section  men  had  repaired  the  track  by  taking  out  30  o^l  ties  and  re- 
placing them- with  new  ones  in  a  distance  of  approximately  100  to  125 
feet.  Defendant  called  .tiic  court's  attention  to  the  absence  oi  an 
alleged  material  fact  from  the  hypothetical  question,  namely,  that  the 
ties  remove'd  were  not  adjacent  to.  but  separate  from,  one  another. 
The  signiiicance  of  this  omitted  fact  was  disclosed  by  the  same  witness, 
who  stated"  Non  cross-exanunation  that,  where  isingle  ties  Were  replaced 
her«  and  there  by  hew  obes,  no  flag  was  used.^  Wttiile  this  statement 
may  in  part  have  overcome  the  effect  of  the  previous  answer,  the  jury 
was  left  in 'doubt  as  to  whether  a  flag  should  or  should  not  have  been 
p   ced  at  the  point  of  repair.  .      « 

[4.  5]  In  charging  the  jury  the  court  said,  among  other  thingfs: 

"The  cartier  of  passengers  for  hire  must  omit  nothing  that  he  can 
do  to  preserve  the  safety  of  his  passengers.  The  failure  to  exercise 
every  degree  of  c^re  that  he  may.  renders  him  responsible  should  any 
damages  occur  because  of  the  tailure  to  exercise  that  high  degree- of 
care.  In  regard  to  tlie  selection  and  adoption  of  the  implements  or  ma- 
chinery suitable  for  the  transportation  of  passengers  for  hire,  a  com- 
mon carrier  is  expected  under  the  l4w  to  use  the  best  means  at  hand — 
the  best  machinery  at  hand — and  with  regard  to  the  individuals  whom 
the  common  carrier  selects  to  operate  their  machinery  of  keep  it  intact 
or  keep  it  in  repair,  the  law  says  it  must  select  such  persons  as  do  and 
will,  and  that  they  must  use  all  the  cafe  necessary  to  prevent  the  hap- 
pening or  the  occurrence  of  an  accident;  othen^ise,  -should  damages  arise. 
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the  defendant  would  be  responc  ble  and  would  have  to  respond  in  money 
damages. 

'*If  the  railroad  com]>any.  has  done  everything  it  was. required  to  do 
under  the  law,  if  it  has  done  everything  that  it  could  do  to  i^event  the 
accident,  and  it  can  explain  that  the  accident  occurred  in  some  way 
whereby  it  itself — it  cannot  be  explained  tliat  the  railroad  company  is 
responsible  in  some  way — then  in  ihat  case  the  railroadyCoropany  should 
not  be  held  responsible." 

This  was  error.  The  carrier  was  not  an  insurer.  10  Gprpus  Juris, 
a58;  4  R.  C.  L.  §  582,  p.  1137;  Louisville  &  Nashville  Railroad  Co.  v. 
Fisher.  155  Fed.  68.  83  C  C  A.  584,  11  L.  R.  A.  (J^.  S.)  926.  Yet 
no  other  impression  could  have  been  gathered  from  the  above  quoted 
instruction.  True,  at  other  places  in  the  charge  a  rule  announcing  a 
more  limited  liability  was  set  forth.  But  the  jury  m*ist  have  coiicfoded 
from  the  entire  charge  that  the  defendant  was  required  to  "use  all  the 
care  necessary  to  prevent  the  happening  or  the  occurrence  of  an  acci- 
dent; otherwise,  should  damages  arise,  the  defendant  would  be  re- 
sponsible and  would  have  to  respond  in  money  damages.*'  '  If  this  was 
not  the  effect  of  the  entire  charge,  then  the  best  that  can  be  said  is  that 
a  .state  of  doubt  and  Confusion  existed. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 


FEDERAL   MUT.    LIABILITY    INS.    CO.    v.    INDUSTRIAL    ACC. 
COMMISSION  OF  CALIFORNIA  et  al.     (S.  F.  9753.) 

(Supreme  Court  of  California.  Nov.  4,  192L) 

201  Pacific  Reporter,  920. 

MASTER  AND  SERVANT  —  INJURY  BY  COEMPLOYEE  EN- 
GAGED  IN  PLAY  HELD  NOT  ONE  ARISING  "OUT  OF  AND 
IN  COURSE  OF  EMPLOYMENT." 

Where  employee  of  packing  plant  engaged  in  putting  grapes*  into,  a 
machine  threw  grapes  at  other  employee,  which  hit  and  injured  the  eye 
of  a  third  employee  engag<^  in  sweeping  the  floor,  the  ii^ury  to  such 
third  employee  was  not  an  injury  arising  *'out  of  and  in  the  course  of 
the  emplo3rment"  within  the  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servamt,  Dec.  Dig.  §  373.) 
(For  other  definitions,   see   Words  and   Phrases,   First   and   Second 
Series,  Course  of  Employment) 

In  Bank. 

Proceedings  under  Workmen*s  Compensation  Act  (St.  1917,  p.  831) 
by  Gus  Farsais  for  compensation  for  injuries.  Opposed  by  the  San 
Joaquin  Packing  Company,  employer,  and  ^he  Federal  Mutual  Liability 
Insurance  Company,  insurer.  Award  for  employee  by  Industrial  Acci- 
dent Commission,  and -insurer  brings  certiorari.     Award  annulled. 

Cooky,  Cr,owley  &  Lachmtind,  of  San  Francisco,  for  petitioner. 
A.  E.  Graupner,  of   San  Francisco    (Warren   H.  IPillsbury,  of    San 
Francisco,  of  counsel),  for  respondents. 
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Per  Curiam.     This  is  a  petition  in  certiorari  to  annul  an  award 
made  by  the  Industrial  Accident  Commission  in  favor  of  Gus  Farsais 
-  and  against  the  petitioner,  who  was  the  insurance  carrier  for  the  San 
Joaquin  Packing  Company,  the  Employer  of  said  Farsais. 

At  the  time  of  the  injury  Farsais  was  working  for  the  packing 
company,  engaged  in  sweeping  the  floor  of  a  part  of  the  premises  where 
other  employees  were  putting  grapes  into  a  machine  as  a  part  of  their 
duty.  While  Farsais  was  a^t  work  an  employee  threw  some  grapes  at 
another  employee,  and,  his  aim  being  bad,  he  missed  the  other  person, 
and  one  of  the  grapes  hit- Farsais  in  the  eye,  thereby  causing  his  injury. 
Upon  the  evidence  the  Commission  made  a  finding  that — 

The  injury  occurred  *'in  the  course  of  and  arising  out  of  his  em- 
ployment, as  follows:  One  employee  threw  some  grapes  at  another  em- 
ployee, and  one  of  the  grapes  struck  the  defendant  Gus  Farsais  in  the 
left  eye,  resulting  in  the  permanent  disability  hereinafter  described." 

There  was  nothing  in  the  nature  of  the  employment  in  which  any 
workmen  present  were  engaged  which  required  any  of  them  to  throw 
grapes  at  another.  The  act  was  either  a  playful  or  malicious  act  of  one 
employee  toward  another^  having  no  connection  whatever  with  the  work 
in  wldch  he  was  engaged. 

The  case  is  not  distinguishable  from  Corpnado  Beach  Co.  v.  Pills- 
bury,  172  Cal.  682,  158  Pac.  212,  L.  R.  A.  19^F,  1164,  and  Fishering  v. 
Pillsbury,  172  Cal.  691,  158  Pac.  215.  It  comes  within  the  general  rule 
of  the  cases  known  as  the  "skylarking"  cases  or  "horseplay"  cases.  The 
court  did  not  issue  this  writ  with  any  desire  to  overrule  those  cases. 
At  the  time  the  alternative  writ  was  issued  the  court  had  ordered  a  writ 
issued  in  a  case  previously  filed,  entitled  General  Accident  F.  &  L.  A. 
Co.  V.  Industrial  Accident  Commission  (S.  F.  No.  9633)  200  Pac.  419. 
in  which  an  opinion  was  rendered  on  August  15,  1921,  and  it  was  de- 
sired to  consider  that  case  fully  prior  to  a  decision  upon  the  present 
case.  The  line  of  demarcation  between  cases  which  come  within  the  def- 
inition of  an  injury  "arising  out  of  and  in  the  course  of  the  employ- 
ment" and  those  which  do  not  is  of  necessity  a  narrow  one,  and  it  is 
not  always  easy  to  distinguish  the  exact  point  of  division  without  care- 
ful consideration.  In  the  case  last  referred  to  the  employer  becam*;  en- 
gaged in  a  controversy  amounting  to  a  quarrel  arising  immediately  out 
of  his  business  and  while  so  engaged  and  before  the  matter  was  con- 
cluded and  because  of  such  controversy  he  fired  a  shot  at  one  of  the 
men  engaged  therein,  missing  him  but  which  glanced  and  hit  one  of  his 
own  employees,  thus  causing  the  injury  complained  of.  It  is  evident 
that  ihe  act  which  caused  the  injury  was  one  which  arose  directly  out 
of  the  business  in  which  the  injured  person  was  employed.  As  the  court 
said  in  the  opinion  in  that  case,  the  injury  "was  received  in  the  course 
of  a  series  of  incidents  which  had  their  initiative  in  a  business  transac- 
tion of  his  employer,  and  while  the  latter  was-  actively  and  justifiably 
engaged  in  defending  his  business."  This  was  held  to  be  an  injury  aris- 
ing out  of  his  employment.  In  the  present  case  the.  throwing  of  grapes 
had  no  connection  whatever  with  the  general  business  carried  on  in  the 
establishment,  nor  with  the  particular  work  of  any  employee  therein. 
The  respondent  concedes  that  the  decision  of  the  Commission  is  incon- 
."istcnt  with  the  decisions  of  this  court  first  above  cited.  It  is  contended 
in  its  l>ehalf  that  those  cases  should  be  overruled.  The  argument  is  that 
in  every  establishment  where  a  number  of  workmen  are  required  to  be 
near  to  each  other  in  the  course  of  their  employment  for  hours  at  a 
time  "some  frolicking  is  inevitable.  It  occurs  in*  every  plant.  The  in- 
clustr>',  by  bringing  workmen  together  in  numbers  exposes  its  workmen 
to  this  hazard,  which  is  just  as  much  a  hazard  incident  to  the  employ- 
ment and  'arising  out  of  the  employment'  as  the  danger  of  slipping  upon 
floors,  colliding  with  other  workmen,  falling  down  sta!-s,"  and  the  like. 
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AlthcMigh  this  line  of  reasoning  has  support  in  the  decisions  of  some 
of  the  other  stafes,  it  is  contrary  to  our  own«  and  it  ^  seems  to  us  to  be 
an  unwarranted  extension  of  the  meaning  of  the  controlling  language  of 
the  Constitution  and  of  the  statute  defining  the  character  of  iiQuries 
that  are  to  be  compensated  out  of  the  earnings  of  the  business  in  'which 
they  occur.    In  the  Coronado  Beach  Co.  Case  we  saia: 

"The  accidents  arising  out  of  die  employment  of  the  person  injured 
are  those  in  which  it  is  possible  to  trace  the  injury  to  the  nature  of  the 
employee's  woric,  or  to  the  risks  to  which  the  employer's  business  ex- 
poses the  employee  The  accident  must  be  one  resulting  from  a  rjsk 
reasonably  incident  to  the  employment." 

And  'after  a  full  review  of  many  authorities  on  the  subject  it  was 
held  that  the  injury  to  the  claimant  caused  by  tiie  act  of  a  fellow  serv- 
ant in  ''tickling"  him  while  he  was  at  work  did  not  "arise  out  of"  his 
emplo3rment  Such  injuries  have  no  connection  whatever  with  thevxrock 
the  emptosree  is  doing  at  tiie  time,  or  with  the  work  the  mischievous  cat- 
ployee  was  engaged  to  do,  or  with  any  business  carried  on  in  the  place 
of  emp]o3rment,  or  with  any  peculiar  constrtK?tion  or  characteristics  of  the 
place  of  employment  for  which  the  employer  could  be  held  responsible 
and  which  creates  "a  risk  reasonably  incident  to  the  employment"  All 
this  is  true  of  the  case  at  bar.  It  is  therefore  tp  be  decided  in  accordance 
with  the  same  rule. 

The  award  is  annulled. 

Shaw,   Shurtleff,  Wilbur,  Sloane,  and  Lawlor,  JJ., .  concur. 


GREAT   WESTERN    POWER   CO.    OF   CALIFORNIA   v.   INDUS- 
TRIAL  ACCIDENT  COMMISSION  et  al.     (S.  F.  9758.) 

(Supreme  Court  of  California.    Nov.  5,  1921.) 

201  Pacific  Reporter.  931. 

MASTER  AND  SERVANT— EMPLOYEE'S  INJURY  BY  FELLOW 
WIORKMEN  WRESTUNG  HELD  NOT  ONE  "ARISING  OUT 
OF  EMPLOYMENT"   WITHIN  COMPENSATION  ACT. 
-     Where  a  workman  in  the  performance  of  his  duties  passed'  over  a 
platform   when   two   fellow   workmen   engaged   in   a   friendly   wrestling . 
match  accidentally  fell  on  him  and  broke  his  leg,  such  injury  did  not 
arise  out   of   his  employment   within   Workmen's   Compensation,   Insur- 
ance, and  Safety  Act  of  1917;  np  claim  being  made  that  the  wrestling 
was  hatntual,  or  that  the  employer  had  any  knowledge  of  the  horseplay, 
or  that  it  had  any  other  characteristic  which  would  make  it  a  risk  of  the 
employment. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  373.) 
(For  other  definitions,   sec  Words   and   Phrases,"  First  and   Second 
Scries,  Course  of  Employment) 

In  Bank. 

Proceedings  under  the  Workmen's  Compensation  Act  by  E.  S.  Hol- 
brook  against  the  Great  Western  Power  Company  of  California,  Award 
allowed  by  the  Industrial  Accident  Commission,  and  defendant  brings 
certiorari.    Award  annulled. 

Guy  C.  Earl,  of  San  Francisco,  for  petitioner. 

A.  E.  (jraupner,  of  San  Francisco,  for  respondents. 
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Lawumk,  J.  This  is  a  proceeding  in  certiorari  on  a  petition  by  the 
Grelt  Western  Power  G>nipany  of  California,  a  corporation,  to  review 
the  action  of  the  respondent  Industrial  Accident  G>nHnission  allowing  an 
award  against  petitioner  in  favor  of  respondent  £.  L.  Holbrook  for  in.-' 
juries  received  by  him  while  employed  by  petitioner. 

Respondent  Holbrook  was  employed  by  petitioner  in  the  capacity  of 
pumpman  at  Belden,  Cal.  While  in  the  performance  of  his  duties,  he 
was  walking  from  Uie  toolhouse  to  a  shaft  or  tunnel  in  which  he  was 
working.  On  his  way  to  the  shaft  he  passed  over  a  board  platfoi^n  on 
wKch  two  fellow  workmen  were  engaged  in  a  friendly  wrestling  match. 
The  scuflUng  was  not  caused  by  any  dispute  or  altercation. over  Uie  work 
or  over  anything  connected  with  the  employment,  and  respondent  was 
not  participating  in  it  The  wrestlers  accidentally  fell  on  him  and  broke 
his  left  leg.  He  was  incapacitated  for  two  months,  and  applied  to  the' 
Industrial  Accident  Commission  for  compensation  under  the  Workmen's 
Compensation,  Insurance,  and  Safety  Act.  A  hearing  was  had  by  that 
body,  and  ^lat  it  was  found  the  respondent  sustained  injury  occurring 
in  Uie  course  of  and  arising  out  of  his  employment,  and  that  he  was  en- 
titled to  a  benefit  of  $160.69.  Petitioner  applied  for  a  rehearing  before 
the  Industrial  Accident  Commission,  which  was  denied.  This  petition 
followed. 

Petitioner  contends: 

That  *'said  Commission  in  rendering  said'  decision  and  entering  said 
award  acted  without  and  in  excess  of 'its  powers,  and  that  the  order  and 
decision  are  unreasonable,  and  that  the  findings  of  fact  of  the  said 
Commission  in  said  proceeding  do  not  support  the  order,  decision,  or 
award  here  sought  to  be  reviewed.'* 

It  insists  that-t- 

''In  the  case  at  bar  there  are  absolutely  no  facts  or  circumstances  to 
take  this  case  out  of  the  general  rule  uniformly  followed  both  in  Eng- 
land and  in  the  United  States  tiiat  injuries  resulting  from  'horseplay' 
among  employees,  whether  the  injured  party  is  a  participant  or' not,  do 
not  'arise  out  of  tfife  employment.*" 

In  support  of  this  position  are  cited  Coronado  Beach  Co.  v.  Pills- 
bury,  172  Cal.  682,  158  Pac.  212,  L.  R.  A.  1916F,  1164;  Fishering  v. 
PiUsbury,  172.  Cal.  690,  158  Pac  215. 

"We  frankly  concede  that  the  decision  of  the  Commission  is  incon- 
sistent with  the  ruling  of  this  court  in  Coronado  Beach  Co.  v.  Pilhbury^ 
et  al.,  172  Cal.  682,  158  Pac.  212,  L.  R.  A.  1916F,  1164,  and  Fishering  v. 
Industrial  Accident  Commission,  172  Cal*.  690,  158  Pac.  215,  both  cases 
being  decided  the  same  day.  In  view  of  the  fact  that  these  cases  were 
early  decisions  upon  the  question  of  horseplay  rendered  in  1916,  and 
before  the  doctrine  was  well  established  in  other  states, .  and  that  since 
that  time  the  leading  states  upon  the  doctrine  have  taken  the  opposite 
view,  sb'  we  take  the  liberty  of  urging  upon  the  court  a  reconsideration 
of  the  views  therein  expressed--"  that,  **where  an  employee  is  attending 
properly  to  his  own  work  without  diversion  for  purposes  of  horseplay, 
and  is  injured  by  the  frolicking  act  of  another  employee,  such  injury, 
except  in  exceptional  cases,  may  be  said  to  arise  out  of  the  employment 
for  the  reason  that  the  danger  of  ordinary  frolicking  by  employees  is  a 
danger  incident  to  every  business  which  brings  employees  together  in 
numbers;"  and  that  **hazard  due  to  the  usual  propensities  of  workmen 
being  brought  together  in  numbers  for  the  purpose  of  employmenl  should 
be  the  hazards  insured  against  both  to  protect  the  individual  and  the 
community." 

In  support  of  this  position  respondents  cite  authorities  from  other 
jurisdictions  decided  since  the  above-mentioned  cases.  Petitioner,  how- 
ever, asserts  that— r 
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"These  la§t-mentioned  cases  have  been  cited  with  approval  in  a 
very  large  number  of  decisions  from  the  highest  courts  of  many  of  the 
states  of  iht  land.  In  the  decisions  referred  to  by  respondents  herein, 
which  do  not  follow  the  foregoing  cases,  the  court  has  had  great  la- 
bor to  create  and  point  out  circumstances  diflferentiating  the  cases  from 
these  two  leading  cases." 

The  Workmen's  Compensation,  Insurance,  and  Safety  Act  of  1917 
(St.   1917,  p.  834)  provides: 

"Liability  for  the  compensation  provided  by  this  act,  in  lieu  of  any 
other  liability,  whatsoever  t<3  any  person,  shall,  without  regard  to  negli- 
gence, ey  t  against  an  employer  for  any  injury  sustained' by  his  em- 
ployees arising  out  of  and  in  the  course  of  the  employment    ***** 

Coronadd  Beach  Co.  v.  Pillsbury,  supra,  is  a  case  where  an  employ- 
ee, who  was  particularly  susceptible  to  tickling,  while  in  the  course  of 
his  employment  was  going  downstairs  when  he  was  tickled  in  the  ribs 
by  another  employee.  As  a  result  he  fell  dowti  the  stairs,  sustaining 
ibjury.     The  court  held  he  was  not  entitled  to  compensation,  saying: 

**The  accidents  arising  out  of  the  employment  of  the  person  injured  are 
those  in  which  it  is  possible  to  trace  the  injury  to  the  nature  of  the  em- 
ployee's work  or  to  the  risks  to  which  the  employer's  business  exposes 
the  employee.  The  accident  must  be* one  resulting  from  a  risk  reasona- 
bly incident  to  the  employment.  *  *  ♦  In  the  matter  at  bar  the  em- 
plo3rment  of  Flint  exposed  him  to  no  greater  danger  from  being  tickled 
by  a  fellow  servant  than  would  a  guest  in  the  hotel  of  his  employer  have 
been  so  exposed." 

In  Fishering  v.  Pillsbury,  supra,  an  employee,  about  17  years  of 
age,  pointed  a  trick  camera  at  another  employee  and  caused  a  spring  to 
be  ejected  from  it.  The  spring  struck  the  other  in  the  eye.  injuring  him. 
The  court  held  he  was  not  entitled  to  compensation,  on  the  authority  of 
Coronado'  Beach  Co.  v.  Pillsbury,  supra. 

Respondents  rely  chiefly  upon  two  cases  which  follow  the  rule  they 
ask  us  to  adopt  One  of  these  is  Leonbruno  v.  Champlain  Silk  Mills, 
229  N.  Y.  470,  128  N.  E.  711,  13  A.  L.  R.  522.  In  that  case  an  employee, 
while  engaged  in  the  performance  of  his  duties,  was  struck  in  the  eye  by 
an  apple  thrown  by  a  fellow  servant  at  another.  The  court,  in  uphold- 
ing the  award,  said: 

"Whatever  men  and  boys  will  do,  when  gathered  together  in  such' 
surroundings,  at  all  events,  if  it  is  something  reasonably  to  be  expected, 
was  one  of  the  perils  of  his  service." 

Another  authority,  is  Willis  v.  State  Industrial  Accklent  Commis- 
sion, 78  Okl.  216,  190  Pac.  92,  in  which  case  an  employee  was,  with  sev- 
eral others  warming  himself  by  an  open  fire  during  an  interval  in  his 
work,  and  was  injured  because  bf  the  explosion  of  a  piece  of  dynamite 
which  a  fellow  employee  threw  into  the  fire  to  see  if  it  would  explode. 
It  was  declared: 

*'We  think  the  correct  rule  is,  and  so  hold  in  these  cases,  that,  if  a 
workman  is  an  active  participant  in  what  has  been  denominated  'horse- 
play,' he  is  not  entitled  to  compensation,  but  if,  while  going  about  his 
duties,  he  is  the  victim  of  another's  prank,  to  which  he  is  not  in  the 
least  a  party,  he  should  not  be  denied  compensation." 

An  authority  similar  to  these  is  Verschleiser  v.  Stern,  229  N.  Y. 
192.  128  N.  E.  126. 

The  other  cases  cited  by  respondents  do  not  fully  support  the  rule 
contended  for  by  them.  While  in  some  of  them  compensation  was 
awarded  for  injuries  resulting  from  skylarking,  in  the  cases  where  such 
compensation  has  been  awarded  special  circumstances  have  appeared 
which  made  the  skylarking  peculiarly  one  of  the  risks  of   the  employ- 
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ment  In  other  cases  the  compensation  was  awarded  for  injuries  re- 
ceived, by  employees  as  the  result  of  altercations  or  quarrels,  but  in 
each  ^  of  those  cases  the  controversy  had  its  origin  in  some  misunder- 
standing or  incident  connected  with  the  work.  These  cases  decide  that, 
while  ordinarily  compensation  will  not  be  allowed  where  injuries  are 
caused  by  skylarking  or  are  the  result  of  a  dispute  between  employees, 
yet  an  injury,  may  be  so  caused  and  still  be  heljd  to  arise  out  of  the  em- 
ployment Thus,  in  the  case  of  In  re  Loper,  64  Ind.  App.  571,  116  N. 
E.  324,  an  employee,  while  going  about  his  duties,  was  injured  by  an- 
other's sportive,  use  of  an  air  compressor.  The  injured  employee  was 
not  participating  in  the  horseplay.  The  evidence  showed  the  compres- 
sor was  habitually  used  in  this  way.     The  court  declared: 

"We  are  not  dealing  here  with  a  sporadic,  occasional,  or  unantici- 
pated use  of  the  air  dose  in  play.  *  *  *  The  employer,  with  knowl- 
edge of  the  facts,  permitted  such  practice  to  continue.  It  -was  within 
his  power  to  have  prohibited  it.  But  failing  to  do  so,  it  became  an  ele- 
ment of  the  conditions  under  which  the  employee  was  required ^  to  work." 

A  similar  case  was  State  v.  District  G>urt,  140  Minn.  75,  167  N.  W. 
283,  L.  R.  A.  1918E,  502.  There  an  employee  was  struck  in  the  eye  by 
a  sash  pin  thrown  by  a  fellow  employee  at  another,  not  the  injured 
workman.  The  injured  employee  was  not  engaging  in  the  horseplay. 
It  was  customary  for  the  employees  to  throw  diings  at  each  other,  and 
it  was  found  that  the  employer  knew  or  should  have  known  of  the 
custom.     The  court  said: 

"The  rule  is  well  enough  settled  that,  where  workmen  ^tep  aside 
from  their  employment  and  engage  in  horseplay  or  practical  joking,  or 
so  engage  while  continuing  their  work,  and  accidental  injury  results,  and 
in  general  where  one  in  sport  or  ^mischief  does  some  act  resulting  in  in- 
jury to  a  fellow  worker,  the  injury  is  not  one  arising  out  of  9ie  em- 
ployment within  the  meaning  of  compensation  acts.  [Citing  cases.]  Here 
we  conceive  the  situation  to  be  different  Filas  was  exposed  by  his 
employment  to  the  risk  of  injury  from  the  throwing  of  sash  pins  in 
sport,  and  mischief.  He  did  not  himself  engage  in  the  sport  His  em- 
ployer did  not  stop  it.  The  risk  continued.  The  accident  was  the  nat- 
ural result  of  the  missile  throwing  proclivities  of  some  of  Filas*  fel- 
fow  workers  and  was  a  risk  of  the  work  as  it  was  conducted." 

In  Mueller  v.  Klingman  (Ind.  App.)  125  N.  E.  464,  also  cited  by  re- 
spondent, the  deceased  employee  and  a  fellow  employee  were  woridng  to- 
gether. The  fellow  worker  became  angered  at  a  remark  made  by  de- 
ceased concerning  the  doing  of  Che  work,  and  threw  a  hammer  at  him, 
striking  him  in  the  head.  The  injury  inflicted  caused  his  death.  The 
court  held  that  the  injury  arose  out  of  the  employment,  basing  the  de- 
cision on  Pekin  Cooperage  Co.  v.  Industrial  Commission,  285  111.  31, 
1^  N.  E.  530,  and  quoting  from  that  case  as  follows : 

"Where  m^  are  workingr  together  at  the  same  work,  disagreements 
may  be  expected  to  arise  about  the  work,  the  manner  of  doing  it,  as  to 
the  use  of  tools,  interference  with  one  another,  and  many  other  details 
whidi  may  be  trifling  or  important  Infirmity  of  temper,  or  worse,  may- 
be expected,  and  occasionally  blows  and  fighting.  A^hen  the  disagree- 
ment arises  out  of  the  employer's  work '  in  which  two  men  are  engaged, 
and  as  a  result  of  it  one  injuries  the  other,  it  may  be  inferred  that  the 
injury  arose  out  of  the  employment."' 

Of  the  other  cases  cited  by  respondent  Stuart  v.  Kansas  City,  103 
Kan.  307,  563,  171  Pac.  913,  Marchiatello  v.  Lynch  Realty  Co.,  94  Conn. 
260,  108  Atl.  799,  and  Colucci  v.  Edison  Portland  Cement  Company,  93 
N.  J.  Law,  332,  108  Atl.  313,  are  similar  to  In  re  Loper,  supra,  and  State 
V.  District  Court,  supra.  The  others  resemble  Mueller  v.  Klingman, 
supra,  and  were  decideid  on  the  theory  that  injury  resulted  from  an  al- 
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tercatioD  ooncerning  the  work.  These  cases  are  Heitz  v.  Ruppert,  218 
N.  Y.  148,  112  N.  E.  750,  L.  R.  A.  1917A,  344,  American  Steel  Foundries 
V.  Melinik  (Ind.  App.)  126  N.  E.  33,  Polar  Ice  &  Fuel  Co.  v.Mulray, 
67  Ind.  App.  270,  119  N.  E.  149,  and  Pekin  Cooperage  Co.  v.  Industrial 
Commission,  supra.  Another  case,  Stasmos  V.  Industrial  Commission,  80 
<^.  221,  195  Pac  762,  although  decided  on  the  authority  of  Leonbruno  v. 
Champlain  Silk  Mills,  supra,  was  clearly  a  case  where  the  injury  was 
caused  by  an  altercation  concerning  the  employment,  inasmuch  as  the 
employee  was  injured  tUs  the  result  of  an  altercation  with  his  foreman 
ov^  which  of  two  lifts  he  should  use  in  leaving  the  shaft  in  which  he 

'  was  woricing,  the  mine  having  been  shut  down  suddenly  and  the  employ- 
ees ordered  to  thfc  surface.  The  English  cases  of  Thom  v.*  Sinclair  [1917] 
App.  Cas.  127,  and  I>ainis'v.  White  and  Company  [1917]  App.  Cas.  479. 
contain  valuable  discussion  of  the  phrase  "arising  out  of  Uie  employment/' 
but  the  facts  are  dissimilar,  and  they  do  not  assist  in  a  decision  of  the 
case  at  bar.  ■  . 

While  th.e  authorities  cited  above  from  New  York  and  Oklahoma 
lay,  down  the  rule  contended  for  by  respondents,  we  are  not  prepared  to 
concede  that  they  represent  the  general  trend  of  authority  on  the  sub- 
ject We  do  not  think,  therefore,  that  these  authorities  would  justify  . 
us  in  overruling  the  settled  law  of  this  state  as  laid  down  m  Coronado 
Beach, Co.  v.  Pillsbury,  supra,  and  Fishering  v.  Pillsbury,  supra,  appro- 
ved in  the  late  case  of  Federal  Mutual  Liability  Insurance  Company  v. 
Industrial  Accident  Commission,  201  Pac.  —  on  the  subject  of  injuries 
received  by  an  employee  through  horseplay.  It  cannot  be  held  that  all 
injuries  so  received  in  the  course  of  the  employment  arise  out  of  ^e 
employment  It  may  be  remarked  that  the  recent  case  of  General  Ac- 
cident, Fire  &  Life  Insurance  Corporation  v.  Industrial  Accident  Com- 
mission, 200  Pac.  419,  is  in  harmony  with  the  rule  expressed  in  Mueller  . 
V.  Klingman,  supra,  and  the  similar  cases.  In  that  case  the  injured  em- 
ployee i^as  repairing  a  tire  in  a  garage  a  short  distance  from  wheire  his 
employer  and  a  stranger  became  engaged  in  a  quarrel  aver  the  purchase 
of  gasoline  by  the  latter.  The  employer  shot  at  the  stranger,  and  the 
bullet  glanced  and  struck  the  injured  employee,  who  had  not  partici- 
pated in  the  quarrel.  The  question  presented  in  that  case  was  whether 
the  injury  arose  out  of  the  employment    Mr.  Justice  Shurtleff,  in  writ- 

^  ing  the  opinion  of  the  court,  said: 

"In  the' present  casfe  the  injury  is  largely,  if  not  wholly,  trapeable 
to  the  acts  of  the  employer.  The  controversy  in  which  it  was  received 
arose  out  of  an  inddeht  which  concerned  his  business,  namely^  an  appli- 
cation to  purchase  gasoline.  That  it  ultimately  resulted  in  a  persona! 
difference  or  that  the  accident  was  an  unusual  one,  not  likely  to  occur, 
does  not  deprive  it  of  its  business  character  or^  establish  that  it  did  not 
arise  out  of  the  employment  *  *  '•'  What  are  termed  the  'horseplay' 
cases,  and  the  rule  in  them  announced,  have  no  Application  here. '  The 
injury  sustained  by  Shrout  was  not  due  to  skylarking  or  a  frolic,  but  was 
received  in  the  course  of  a  series  of  incidents  which  had  their  initiative 
in  a  business  transaction  of  his  employer  and  while  the  latter  was  ic- 
tively  and  justifiably  engaged  jn  defending  his  business/' 

In  the  case  at  bar  it  is  not  claimed  or  shown  that  the  scuffling  was 
habitual,  that  the  employer  had  any  knowledge  of  the  horseplay,  or 
that  it  had  any  other  characteristic  which  would  make  it  a  risk  of  the 
employment.  The  injury  was  an  unfortunate  accident  which  had  no 
connection  with  the  employment  and  did  not  arise  out  of  it.  The  em- 
ployer should  not  be  held  liable. 

The  award  is  annulled. 

We  concur:     Wilbur,  J.;  Sloanc,  J.;  Shurtleflf.  J.;  Shaw.  J. 
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BURKE  V.  INDUSTRIAL  COMMISSIIN  et  al.     (No.  10136.> 

(Supreme  Court  of  Colorado.    Nov.  7,  1921.) 

201  Pacific  Reporter.  891. 

MASTER  AND  SERVANT  —  DISCHARGED  TAXICAB  DRIVER 
HELD  NOT  AN  "EMPLOYEE  WITHIN  COMPENSATION 
ACT  BY  RATIFICATION. 

Where  driver  of  taxicab  was  discharged  from  his  employment  and 
thereafter,  without  employer's  knowledge  or  consent,  took  on  a  trip  per- 
sons who  had  the  day  before  requested  the  employer  that  he  be  chosen 
as  driver  for  the  trip,  and  was  killed  on  the  trip,  and  the  passengers 
thereafter  paid  the  employer  for  the  trip,  the  relation  of  master  and 
servant  did  not  exist  under  the  Workmen's  Compensation  Act  at  the 
time  he  was  killed,  and  his  dependents  were  not  entitled  to  compensation; 
neither  the  doctrine  of  ratification  nor  estoppel  being  applicable. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Employee.) 

Error  to  District  Court,  City  and  County  of  Denver;  Charles  C. 
Butler,  Judge. 

Proceeding  by  Mary  D.  Chadwick  and  William  Chadwick,  the  widow 
and  minor  child  of  John  B.  Chadwick,  under  the  Workmen's  Compen- 
sation Act,  to  obtain  compensation  for  his  death,  opposed  by  John  F. 
Burke,  the  employer.  There  was  an  award  of  compensation,  which  was 
afijrmed  in  part  and  reversed  in  part  by  the  district  court,  and  the  em- 
ployer brings   error.     Reversed  and   remanded. 

(korge  J.  Lemmon  and  John  R.  Smith,  both  of  Denver,  for  plain- 
tiff in  error. 

Victor  E.  Keyes,  Atty.  Gen.,  and  John  S.  Fine,  Asst  Atty.  Gen.,  for 
Industrial  Commission. 

John  E.  Rinker,  of  Denver,  for  defendants  in  error  Chadwick. 

Bailey.  J.  The  case  is  here  on  error  to  review  a  judgment  of  the 
district  court  of  the  City  and  County  of  Denver,  affirming  in  part  and 
reversing  in  part,  an  award  of  the  Industrial  Commission  of  Colorado. 

Claimants  are  the  widow  and  minor  child  of  John  B.  Chadwick.  who 
buffered  injuries  from  which  he  died,  while  driving  an  automobile  be- 
longing to  John  F.  Burke,  proprietor  of  a  taxicab  line,  operating  in  and 
about  the  City  of  Denver. 

It  appears  that  Burke,  in  conducting  his  business,  employed  from 
four  to  fourteen  drivers,  and  that  in  the  summer  season  many  of  his 
men  and  machines  are  engaged  in  transporting  passengers  to  and  from 
various  mountain  resorts.  Decedent  had  been  so  employed  by  Burke 
for  some  considerable  time.  On  the  day  preceding  the  accident  a  party 
of  Texas  tourists  arranged  with  Burke  for  a  trip  to  Estes  Park,  and 
requested  that  Chadwick  .be  sent  as  driver.  Burke  replied  that  he  would 
try  to  get  Chadwick,  but  could  not  guarantee  to  do  so.  At  that  time 
Chadwick  had  driven  a  party  to  Colorado  Springs.  He  returned  the 
same  evening,  and  in  consequence  of  complaints  received  by  Burke  of 
Chadwick's  careless  and  reckless  driving  on  that  trip  was  then  and  there 
discharged,  and  directed  to  report  at  the.  office  in  the  morning  for  a  set- 
tlement. The  next  morning,  the  day  of  ^he  accident.  Chadwick,  instead 
of  reporting  at  the  ofl)ce  as  directed,  took  the  car  he  had  been  accus- 
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tolled  to  drive,  called  for  the  party  of  tourists  who  had  previously  ar- 
ranged with  Burke  for  the  Elstes  Park  trip,  and  left  with  them.  This 
was  without  the  knowledge  or  assent  of  Burke,  and  directly  against  and 
contrary  to  his  specific  orders  to  the  effect  that  Chadwick  should  come 
to  the  office  on  ^t  morning  for  settlement  of  his  accounts,  because  of 
his  discharge  upon  the  previous  evening. 

While  making  the  return  trip  from  Estes  Park,  Chadwick  attempted 
to  turn  the  car  out  of  a  rut  on  a  muddy  road,  when  it  upset,  pinning 
him  bndemeath,  resulting  in  injuries  from  which  he  died  a  few  days 
later.  The  passengers  were  brought  to  Denver,  and  later  paid  Burke 
the  regular  fare  for  the  trip. 

The  Commission  failed  to  directly  find  that  Chadwick  had  been  dis- 
charged, but  from  irresistible  inference  -did  so  find  in  that  it  declared 
that  Burke  in  accepting  payment  from  the  tourists  ratified  the  act  of 
Chadwick  in  going  out  for  the  trip,  which  acceptance  of  payment  by 
Burke  the  Commission  held  refaistated  Chadwick  as  an  emi^oyee.  The 
Commission's  findings  for  all  practical  purposes  were  findings  that  Chad- 
wick was  not  in  the  employment  of  Burke  at  the  time  of  the  accident 
That  he  was  not  in  such  emplc^ment  at  that  time  is  conclusively  estab- 
lished by  the  proofs;  the  testimony  of  foyir  witnesses  to  the  effect  that 
Chadwidc  was  discharged  on  the  evening  before  the  accident  being  ab- 
solutely uocontradicted. 

There  is  no  conflict  in  the  testimony  upon  the  fact  of  Chadwick's 
^scfaarge,  and  the  question  of  his  reinstatement  is  strictly  one  of  law 
and  not  of  fact  The  Commission  found  that  he  was  an  employee  sole- 
ly upon  an  alleged  ratification  by  Burke  of  his  act  in  taking  the  car. 
without  authority  as,  above  noted.  This  view  was  adopted  by  the  dis- 
trict oourt  ^ 

It  seems  clear  tc^  us  that  the  acceptance  by  Burke  of  pay  for  the 
use  ol  his  automobile  and  equipment  could  have  and  did  have  no  effect 
whatever  upoti  tiie  status  of  Chadwick.  Chadwick  was  either  an  em- 
ployee of  Burke  at  the  time  of  the  accident,  or  he  was  not  If  he  was 
not,  then  we  fail  to  see  "how  any  subsequent  act  of  Burke  in  dealing  with 
third  parties  could  change  Chadwick's  relations  to  him.  Whatever  the 
law  may  be  upon  the  subjects  of  ratification  and  estoppel,  under  the  cir- 
cumstances here  shown,  as  applied  to  third  persons,  manifestly,  as  be- 
tween Burke  and  Chadwick,  upon  the  undisputed  facts,  neither  the  doc- 
trine of  ratification  nor  estoppel  has  the  slightest  application,  and  both 
the  Commission  and  the  district  court  were  in 'error  in  holding  to  the 
-contrary.  ,  If  Chadwick.  was  not  in  the  employment  of  Burke  when  in- 
jured his  heirs  have  no  standing  under  the  Workmen's  Compensation 
Act  (Laws  1919,  p.  700),  It  conclusively  appears  that  when  Chadwick 
was.  injured,  he  had  been  discharged,  and  was  a  mire  volunteer,  wrong- 
fully engaged  in  driving  the  Burke  car;  The  law  must  leave  him  where 
it  finds  him.  -for  since  that  situation  was  brought  about  by  his  own  wil- 
ful and  •  deliberate  wrongs  upon  no  possible  theory  is  he  9r  are  his  de- 
pendents in  position  to ,  ask  or ..  receive  c6mpensation  at  the  hands  of 
Burke. 

Since  the  case  is  determined  upon  this*  particular  point  it  becomes 
unnecessary  to. either  consider  or  decide  any  of  the  many  other  interest- 
ing and  important  questions  argued  and  submitted. 

Judgment  reversed  and  cause   remanded. 

Teller  and  Burke,  JJ.,  concur 
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HASSELL  IRON  WORKS  CO.  et  al.  v.  INDUSTRIAL  COMMIS- 
SION ET  AL.      (No.   10086.) 

(Supreme  Court  of  Colorado.    Nov.  7,  1921.) 

201  Pacific  Reporter,  894. 

MASTER  AND  SERVANT  —  EVIDENCE  HELD  TO  SUPPORT 
COMPENSATION  AWARD  FOR  DEATH  BY  UGHtNING. 
Evidence  held  to  suppoi:t  a  finding  that  the  death  of  an  oxy- 
acetylene  welder  b^  lightning  while  working  on  a  steel  bridge  was  caused 
.by  an  accident  arising  out  of  his  employment  within  Workmen's  Com- 
pensation Act  1915,  §  8. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Error  to  District  Court,  El  Paso  (bounty;  J.  W.  Sheaf er,  Judge. 

Proceeding  by  Elizabeth  Hnitkai  on  behalf  of  herself  and  minor 
children  of  John  Hrutkai,  for  an  award  under  the  Workmen's  Compen- 
sation Act,  opposed  by  the  Hassell  Iron  Wbrks  Company,  employer,  and 
the  Ocean  Accident  &  Guarantee  Cor^ratioiit  insurer.  The  employer 
and  insurer  brought  action  in  the  District  Court  to  set,  aside  the  findings 
and  award  of  the  Industrial  Commission.  Judgment  for  the  defendants, 
and  the  plaintiffs  bring  error.     Affirmed. 

Fred  W.  Varncy  and  Chas.  W.  O'Donnell,  both  of  Denver,  for  plain- 
tiffs in  error. 

Victor  E.  Keyes,  Atty.  (jen.,  and  John  S.  Fine,  Asst.  Atty.  Gen.,  for 
Industrial  Commission. 

Martin  M.  Bums,  of  Colorado  Springs,  for  defendant  in  error 
Elizabeth  Hrutkai. 

Allen,  J.  This  is  an  action  brought  in  'the  district  court  of  El 
Paso  county  to  set  aside 'the  findings  and  award  of  the  Industrial  (Com- 
mission in  the  matter  of  a  claim  presented  under  the  Workmen's  Com- 
pensation Act  The  district .  court  confirmed  the  findings  and  award, 
and  plaintiffs  bring  the  cause  here  for  review. 

The  claim  for  compensation  filed  with  the  Industrial  Commission 
was  made  by  and  on  behalf  of  the  dependents  of  a  decea^  employee, 
one  John  Hrutkai.  The  findings  and  a^ard  were  iil  favor  of  the  claim- 
ants. The  claim  was  resisted  by  the  employer  and  the  insurer,  plaintiffs 
in  error  here  and  plaintiffs  below. 

The  findings  of  the  Commission,  so  far  as  now  material,  ar^  as  fol- 
lows : 

"That  John  Hrutkai,  deceased,  was  killed  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment  while  performing  services  aris- 
ing out  of  smd  in  the  course  of  his  employment  while  working  for  the 
*  ♦  ♦  employer  at  Ship  Rock,  N.  M.,  on  September  9,  A.  D.  1918. 
That  while  so  employ^l  and  while  engaged  in  operating  an  oxy-ace^- 
lene  torch  and  wrecking  a  steel  bridge  on  an  island  in  the  San  Juan  river, 
near  Ship  Rock,  N.  if,  the  said  John  Hrutkai  was  struck  by  lightning, 
deadi  resulting  instantly.  .  That  his  death  was  the  immediate  result  of 
the  accident  above  described,  and  arose' out  of  and  in  the  course  of  his 
employment    *  •*    ♦" 

The  objection  of  the  plaintiffs  in  error  to  the  findings  and  award  of 
the  Commission  are  stated  in  various  ways  in  the  complaint  and  in  the 
assignment  .of  errors,  but  they  may  be  summed  up  in  this,  namely,  that 
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there  is  no  evidence  to  stipport  the  finding  that  the  accident  arose  out  of 
the  employment. 

The  materiality  of  the  objection,  as  thus  stated,  results  from  that 
provision  of  section  8,  c.  179,  Session  Laws  of  1^15,  which  makes  i^  one 
of  the  conditions  precedent  to  the  rtg^t  to  compensation  that  the  injury 
or  death  of  the  emplosree  he  proximately  caused  by  accident  arising  out' 
of  his  employment 

The  only  question  that  need  be  determined  upon  this  review  is 
whether  there  is  evidence  to  support  the  finding  that  the  accident  arose 
out  of  the  employment  In  Passini  v.  Indtistnal  Commission,  64  Colo. 
350,  171  Pac  370,  this  court  said: 

/This  court  may  consider  only  the  legal  question  of  whether  there 
is  evidence  to  support  the  findings,  and  not  whether  the  Conmiission  has 
misconstrued  its  probative  effect  The  award  is  conclusive  upon  all  mat- 
ters of  fact  properly  in  dispute  before  the  Commiission,  where  supported 
by  evidence,  or  reasonable  inference  to  be  drawn  therefro^n." 

The  employee  concerned  in  the  instcnt  case  was  killed  by  lightning. 
It  is  claimed  by  the  plaintiffs  in  error  that;  upoh  the  facets  appearing  in 
the  instant  case,  the  Commission  could  not  find  that  the  accident  of  be- 
ing struck  by  lightning  arose  out  of  the  etnplpyment  It  appears  to  be 
assumed  on  both  sides  that  a  correct  statement  of  law  relevant  to  this 
matter  is  that  found  in  1  Honnold  on  Workmen's  Compensation,  428,  as 
foltews:  ' 

"The  employer  cannot  ordinarily  be  held  liable  for  compensation 
for  disability  from  simstroke,  freezing  and  lightning.  These  are  forces 
of.^ture  which  he  cannot  foresee  and  prevent,  and  the  employee  is 
ordinarily  no  more  -subject  to  injury  from  such  sources  than  others. 
But  where  the  work  and  the  method  of  doing  the  work  exposes  the  em^ 
ployee  to  the  forces  6i  nature  to  a  greater  extent  than  he  would  be  if 
not  so  engaged,  the  industry  increased  the  danger  from  such  foMcs,  and 
Ae  employer  is  liable." 

In  the  light  of  the  statement  just  quoted,  the  contention  of  the 
plaintiffs  in  error  may  be  said  to  be  that  there  is  no  evidence  that  .the 
employee,  John  Hrutkai,  was  exposed  to  the  danger  of  bei^g  struck  by 
lightning  to  a  grater  extent  tteui  he  wouki  be  if  not  engaged  in  his 
employment.    IJpon  this  point  there  is  evidence  of  the  following  facts: 

At  the  time  of  being  struck  by  lightning,  Hrutkai  was  working  upon 
a  steel  bridge  which  was  partly  in  water  said  partly  upon  a  river  badk. 
He  was  an  oxy-acetylene  welder.  His  employment  required  him  to  use, 
and  he  did  use,  a  platiniim  lighter,  a  torch,  a  small  wnench,  and  a  pair 
of  pliers.  He  had  some  of  these  tools  on  his  person  when  he  was  struck 
by  lightning.  The  tools  were  carried  over  the  spot  on  his.  body  on  which 
boms  were  found.  At  the  time  of  the  accident  the  ground  was  damp^ 
and  an  electrical  storm  was  in  progress.  A  witness  for  thr  claimants 
describes  the  bridge  and  the  surrounding  conditions,  as  follows: 

''The  bridge  washed  do¥m  the  river,  *  *  *  a  quarter  of  a  mile ; 
it  was  a  steel  bridge.  *  *  *  That  is  a  pretty  swift  river;  it  was  50 
feet  from  the  bank  to  the  bridge  and  it  was  about  32  feet  high  from  the 
floor  to  the  highest  part  of  the  arch;  there  was  about  47  tons  of  steel 
in  it^  When  it  went  down  it  seems  as  though  it  hting  on  an  abutment 
and  went  down  end  first,  and  when  it  struck  it  doubled  up  in  the  center 
and  twisted  in  a  kind  of  a  mass.  There  was  about  20  feet  in  the  water 
that  we  had  ta  cross  to  get  out  to  the  bridge  and  the  balance  was  on  the 
otfier  side;  it  lay  on  the  island.  He  [Hrutkai]  was  at  the  lower  end  of 
die  bridge.  *  *^  *  He  was  still  working  the  last  Tr  seen  of  him,  and 
had  a  tordi  in  hb  hand  cutting." 

The  witness  Andrew  Reid  was  experienced  upon  the  subject  of 
lightning  prote€tors  for  street  cars,  and  was  an  electrican.     He  testified 
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that  he  had  given  special  attention  arid  consideration  to  devices  and 
means  for  the  protection  of  street  cars  against  lightning,  and  studied 
the  action  of  lightning  in  devising  those  means  of  'protection.  He  fur- 
ther testified,  in  answer  to  a  h3rpothetical  question,  to  the  effect  that  the 
deceased  would  be  exposed  to  a  greater  hazard  from  lightning  because 
of  the  place  at  which  he  was  working  and  the  conditions  of  his  employ- 
ment 

The  Commission  could  have  found,  as*  a' reasonable  inference  to  be 
drawn  from  the  evidence,  that  the  steel  in  the  bridge  and  the  water  un- 
derneath caused  an  attraction  for  lightning,  and  was  a  conductor  there- 
of to  an  extent  much  greater  than  was-  common  to  points  elsewhere  in 
the  vicinity,  and  could  have  so  found  even  if  the  testimony  of  the  wit- 
ness Reid  had  not  been  admitted.  A*s  said  in  Passini  v.  Industrial  Com- 
mission, supra,  we  cannot  consider  -  whether  the  Commission  miscon- 
strued the  probative  effect  of  the.  evidence.  We  cannot  say  that  the 
Commission  ought  to  have  found  that  the  conditions  under  which  Hru- 
tkai  Was  won  ring  did  not  add  to  his  hazard  of  being  struck  by  lightning. 
The  facts  in  the  instant  case  are  as  favorable  for  claimants  as  the  facts 
found  in  State  ex  rel.  Coal  &  Ice  Co.  v.  Dist.  Court,  129  Minn.  502, 
153  N.  W.  119,  L.  R.  A.  1916A,  344,  9  N.  C.  C.  A.  129.  In  that  case  a 
driver  of  an  ice  route  was  struck  and  killed  by  lightning  after  having 
sought  shelter  under  a  large  elm  tree,  situated  near  an  iron  fence.  The 
court  held  the  evidoice  "sufficient  to  sustain  a  finding  that  the  accident 
to  the  decedent  resulting  in  his  death  was  one.  'arising  out  of'  of  his 
employment** 

The  plaintiffs  in  error  cite  Hoenig.  v.  Indtfstrial  Commission,  159 
Wis.  646,  150  N.  W.  996,  L.  R.  A.  19A6A,  339,  8  N.  C.  C.  A.  192.  where 
compensation  was  denied  to  the  dependent  of  an  employee  who  was 
struck  by  lightning  and  killed  while  employed  at  work  on  a  dam.  In. 
that  case,  however,  the  Industrial  Commission  it^lf  found  that  th^  de- 
ceased was  not  exposed  to  a  hazard  from  lightning  strc^e  peculiar  to 
the  industry,  or  differing  substantially  from  hazard  from  lightniAg  stroke 
of  an  ordinary  outdoor  work,  and  the  Wisconsin  Supreme  Court  in- 
voked the  rule  that  the  findings  of  the  Commission  should  not  be  dis- 
turbed -where  there  is  any  substantial  basis  for  them  in  the  evidence. 
This  court  has  frequentiy  announced  the  same  rule,  and  under  it  we 
cannot  disturb  the  findings  of  the  Commission  in  the  instant  case 

Other  cases  on  the  subject  may  be  found  in  the  cases*  above  cited, 
and  in  a  note  in  13  A.  L.  R.  "977. 

In  our  opinion  there  was  evidence  to  support  the  finding  that  the 
accident  arose  out  of  the  employment    The  judgment  is  affirmed. 

Scott,  C.  J.,  not  participating. 


JOUET  &  E.  TRACTION  CO.  v.  INDUSTRIAL  COMMISSION  et 

AL.     (No.  14015.) 

(Supremt  Court  of  Illinois*.     Oct  22,  1921.) 

132  Northeastern  Reporter,  794. 

1.  MASTER  AND  SERVANT  —  WRIT  OF  ERROR  IN  COMPEN- 

SATION  CASE  HELD  TIMELY. 

Under  Workmen's  Compensation  Act,  "§  19»  par.  (f),  subpar.  2,  as 
amende^  by  Laws  1919,  p.  548,  requiring  writs  of  error  to  be  applied  for 
net  later  than  the  second  day  of  the  first  term  of  the  Supreme  Court 
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following  the  rendition  of  the  circuit  court  judgment,  where  .the  judge 
in  fact  rendered  his  decision  in  vacation  on  January  13,  but  as  of  Dec- 
ember 31  previous,  and  the  actual  entrv  was  ^not  made  until  January  21, 
the  time  for  ai>plication  for  a  writ  of  error  held  to  begin  January  21, 
and  not  December  31,  as  against  a  motion  to  dismiss  because  more  than 
30  days  had  intervened  between  the  rendition  of  the  judgment  and  the 
first  day  of  theJFebruary  term  of  the -Supreme  G>urt 

vFor  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4ji].) 

2.  MASTER  AND  SJERVANT— DISABIUTY  OF  COMPENSATION 

CLAIMANT   QUESTION    FOR   ARBITRATOR   AND   INDUS- 

TRIAL  COMMISSION. 

Whether  permanent  and  complete  disability  under  the  Workmen's 
Compensation  Act  exists  in  a  given  case  is  a  matter  for  the  sound  judg- 
ment and  discretion  of  the  arbitrator  and  the  Industrial  Commission  act- 
ing within  the  provisions  pi  the  statute. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

3.  MASTER  AND  SERVANT— COMPENSATION  ACT  DOES  NOT 

REQUIRE  WORK  IF  PAINFUL. 

The  Workmen's  Compensation  Act  does  not  recluire  an  applicant  to 
continue  to  work  if  it  will  cause  him  to  continuously  suffer  serious  dis- 
comfort and  pain  while  so  engaged. 

(Fdt  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  38S[17].)' 

4.  MASTER  AND  SERVANT  —  FINDING  OF  COMPLETE  AND 

PERMANENT  DISABILITY  SUSTAINED. 

In  a  proceeding  under  the  Workmen's  Compensation  Act,  evidence 
held  to  sustain  a  finding  by  the  Industrial  Commission  that  the  applicant 
was  completely  and  permanently  disabled  by  the  injury,  notwithstanding 
that  he  worked  for  18  days  thereafter. 

(For.  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [6].) 

5.  MASTER   AND    SERVANT  —   COMPENSATION    PAYMENTS 

NOT  DEDUCTED  IN  COMPUTING  UFE  PENSION. 

Under  Workmen's  Compensation  Actr  §  7,  par.  a*  and  section  8,  par. 
f,  relating  to  life  pensions,  the  basis  upon  which  the  pension  is  to  be 
fixed  held  properly  determined  by  taking  four  times  the  annual  wage 
without  deducting  the  amount  that  had  theretofore  been  allowed  and  paid 
the  applicant  as  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [17].) 

Error  to  Circuit  Cx)urt,  Will  County;  Dorrancc  Dibell,  Judge. 

Proceedings  under  the  Workmen's  Coiiq>ensation  Act  by  Cnist  Wal- 
ters to  recover  compensation  for  injuries  sustained  while  in  the  employ- 
ment of  the  Joliet  &  Eastern  Traction  Company.  An  award  of  compen- 
sation was  sustained  by  the  Industrial  Commission.  On  hearing  in  the 
circuit  court  judgment  sustaining  the  award  was  entered,  and  the  employ- 
er 1)01199  error.    Affirmed. 

Gamsey,  Wood  &  Lennon,  of  Joliet  (John  H  Gamsey  and  Edward 
C.  Hall,  both  of  Joliet,  of  counsel),  for  plaintiff  in  error. 

Faulkner  &  Faulkner  of  Joliet  (Ray  F.  Faulkner,  of  Joliet,  of  coun- 
sel), for  defendant  in  error. 

CaHter,  J.    The  record  shows  that  Gust  Walters  was  injured  Sept- 
ember 24,  1917,  while  acting  as  track  and  section  foreman  for  plaintiff  in 
error.    The  evidence  shows  that  the  injury  arose  out  of  and  in  the  course  . 
2 rVol.  IX — Comp. 


Digitized  by  VjOOQIC 


18  9  WORKMEN'S  COMPEfNSATlON  L,  J.     (111.)  [Jan^ 

of  the  employment,  and  that  both  parties  were  under  the  Workmen's 
Compensation  Act;  that  Walters  had  been  receiving^  $70  a  month  for  his 
work  previous  to  his  injury;  that  he  had  a  wife  and  two  children  under 
16  years  of  age;  that  plaintiff  in  error  had  paid  liim  $640  compensation 
up  to  July  15,  1919,  together  with  a  hospital  bill  of  $175  and  a  doctor's 
bill  of  $200. 

In  the  accident  Walters  had  the  index  fuiger  of  his  ^  right  hand,  the 
right  arm  and  six  ribs  broken,  his  back  badly  wrenched  and  the  rigbt  hip 
injured.  He  was  taken  to  the  hospital  at  Joliet  for  medical  send  surgi- 
cal attention  and  remained  there  until  sufficiently  recovered  to  retufn  to 
his  home  in  Frankfort,  nine  miles  east  of  Joliet  and,  thereafter  for  some 
time  visited  Joliet  twice  a  week  to  see  the  doctor.  On  July  8,  1918,  while 
yet  using  a  cane  to  get  about,  he  put  a  box  on  a  chair  at  his  home  in 
Frankfort,  and.  stood  on  the  box  to  saw  off  a  tree  limb  on  which  a  swarm 
of  bees  had  settled,  and  when  getting  down  he  fell,,  causing  a  fracture  of 
the  lower  part  of  the  right  leg,  but  whether  of  both  bones  is  not  clear. 
He  was  confined  to  his  home  under  .the  doctor's  care  for  about  six.yreeks 
and -thereafter  used  crutches  more  6r  less  tmtil  March -1,  1919,  when  he 
dS^iCarded  them,  and  so  far  as  the  record  shows  was  not  using  them  at. 
the  time  of  the  hearing  concerning  this  second  injury  before  th^  sirbitra- 
tor  in  April,  1920.  lu  July,  1919,  haying  .be^qme  a  resident  of  Joljet,  he 
secured  employment  with  tfa^  Michigan  Central  Rjl^lrofd  Company  as  a 
track  flagman  or  torpedo  ^niiin  with  a  repair  gaj)g  four  miles  east  of  Jol- 
iet, riding  to  and  from  his  work  on  a  hand  car,^  and  Vorked  at  ^s  em- 
ployment for  about  18  days,  when  he  quit,  stating  he  could  not  stand  it, 
and  after  that  he  dki  no  work  u^  to  the  time  of  the  hearing.  His  educa- 
tion was  limited,  not  being  beyond  the  fourth  grade  at  school,  and  his 
employment  had  always  b^n  manual  labor  up  to  the  time  of  his  injury. 

The  principal  question  urged  here  is  whether  or.  not  the  finding  of 
the  arbitrator,  confirmed  by  the  Industrial  Commission,  is  sufficient  under 
the  statute.  The  recovery  seems  to  haye  been  made  imder  paragraph  (f) 
of  section  8  of  .the  Workmen's' Compensation  Act,  which  reads  in  part: 

"In  case  of  complete  disability,  which  renders  the  employee  wholly 
and  permanently  incapable  of  work,  ^mpensation  equal  to  fifty  per  cen- 
tum of  his  earnrngs."    Kurd's  Stat  1917,  p.  1454. 

The  arbitrator  found  that  the  applicant  was  entitled  to  have  and  re- 
ceive from  his  empioy^r  *the  sum  of  $9.(85)  per  week  for  346  weeks  and  h 
week  at  $7.26,  and  after  that  a  pension  for  the  remainder  of  his  life  at 
$22.40  per  month,  as  provided  in  paragraph  (f)-  of  section  8,  for  the  rea- 
son that  the  injuries  sustained  caused  permanent  and  complete  disability ; 
that  the  aM>]k:ant  had  received  $640,  and  was  then  entitled  (April  17, 
1920)  to  $619.70,  the  amount  accrued  ftpm  October  1,  1917.  to  April  16, 
1920,  the  remainder  of  the  award  to.  be  paid  in  semi-monthly  payments, 
commencing  April  23,  1920,  except  the  pension,  which  should  be  paid 
monthly.  This  aWard.  was  sustained  by  the  Industrial  Commission,  and 
on  hearing  in  the  circuit  court  a  judgment  to  the  same  effect  was  entered. 

A  motion  has  been  made  by  the  defendant  in  error  to  deny  the  peti- 
tion for  a  writ  of  error  to  this  court  on  the  ground  that  the  judgment 
sought  to  be  reviewed  was  entered  in  the  circuit  court  on  December  3U 
1920,  and  that  mor.e  than  30  days  intervened  between  that  date  and  the 
1st  day  of  the  February  teirm,  1921,  of  the  Supreme  Court.  It  would  ap- 
pear from  the* recordi,  and  arguments  ^at  the  judgment  was  filed  with 
the  clerk  of  the  circuit  court  on  January  21.  1921;  that  plaintiff  in  error 
had  no' dependable  date  or  record  before  said  last-named  date  upon  which 
to  proceed  for  review,  and  that. for  the  purpose  of  a  writ  of  error  in  this 
proceeding  the  judgment  could  not  be  considered  entered  until  filed  for 
record  with  the  clerk.  Subparagraph  2  of  paragraph  (f)  of  section  19 
of  the  Workmen's  Compensation  Act  provides  that  judgments  and  or- 
ders of  the  circuit  court  under  the  act  shall  be  reviewed  by  the  Supreme 
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Court  by  writ  of  error  "if  applied  for  not  later  than  the  second  day  of  • 
the  first  term  of  the  Supreme  Court  following  the  rendition  of  the  circuit 
court  judgment  or  order  sought  to  be  reviewed/'  provided,  etc    Laws  of 
1919,  p.  548.    In  Chicago  Great  Western  Railroad  Co.  v,  Ashelford,  268 
111.  87,  92,  108  N.  E:  761,  763,  the  court  said: 

"There  are  certain  purposes,  however,  for  which  a  judgment  is  fe- 
•  quired  to  be  duly  entered  before  it  caii  become  available  or  be  attended 
by  its  usual  inddents.    Thus,  as  above  remarked,  this  is  a  prerequisite  to 
the  right  to  appeal." 

See,  also,  to  the  same  effect.  Black  on  Judgments  (2d  Ed.)  §  106. 

[1]  Notwithstanding  a  decree  may  be  entered  in  vacation  as  of. the 
preceding  term,  a  transcript  of  record  is  regarded  as  filed  in  apt  time 
dating  from  the  actual  rmdition  of  the  decree  in  vacation.  Owens  v. 
Crossett.  104  111.  468;  Hook  v.  Richcaon;  106  111.  392.  In  our  judgment 
the  same  rule  should  apply  in  an  action  in  the  nature  6i  a  sp^ial  statu- 
tory proceeding  such  as  this,  where  the  preskLing  judge  in  fact  rendered 
his  decision  in  vacation,  namely,  January  13,  but  as  of  December,  31  pre- 
vious, and  the  actual  entry  of  his  judgment  and  order  was  not  made  until 
January  21.  Under  the  state  of  facts  as  shown  on  this  record  with  ref- 
erence to  the  petition  for  writ  of  error  in  this  court,  we  aye  of  the  opin- 
that  this  court  has  jurisdiction,  and  that  ^  motion  to  dismiss  the  writ 
of  error  must  be  denied.  .  .      • 

[2]  It  is  argued  by  plaintiff  in  error  tl»t  Walters  is  not  entitled  to. 
the  weekly  paymenb  allowed,  and  after  that  a  monthly  pension  for  the 
remainder  of  his  life,  for  the  reason  that  the  injuries  sustained  are  not 
shown  to  hav«!  caused  permanent  and  complete  disability;  that  the  testi- 
mony in  th^  record  does  not  show  that  the  employee  was  rendered  wholly 
and  permanently  incapable  of  work;  that  he  apparently  retaihed  his  men- 
tal powers  and  was  crippled  physically  oply  in  part  Counsel  have  at- 
tempted to  show  by  quoting 'from  the  dictionaries  that  the  provision  of 
the  statute  which  states,  "so  as  to  be  permanently  incapable  of  work,"  in- 
dicates a  neater  degree  of  infirmity  than  the  words  "permanent  and  com- 
plete disabili^^.''  There  can  be  ho  plain  and  district  rule  laid  down  that 
will  clearly  distinguish  between  complete  and  ]i|ermanent  disability  which 
renders  one  wliolly  and  permanently  incapable  of  work^  and  such  disability 
which  dpts  nqt  render  one  wholly  and.  pennanently  incapable  of  work.  A 
man  may  have  so  devoted  himself  to  manual  labor  without  attempting  to 
cultivate  his  mental  faculties  that  the  loss  of  his  right  arm' might  seem 
to  him  to  have  completely  disabled  hini  to  do  any  work'  for  which  he 
might  fed  he  was  fitted  or  could  fit  himself,  and  yet  the  experience  of 
different  men'has  shown  this  is  not  ialway*  true.  On  th^  oth/er  hand,  the 
fact  that  one  man  has  been  able  to  secure  some  kind  of  employment  hand- 
icapped by  the  loss  of  one  or  more  of  his  members  is.no  proof  that  all 
other  men  so  severely  handicapped  will  .be  -able  to  continue  in  employ- 
ment' In  our  opinion  the  only  reasonable  rule  to  follow  in  construing 
-th^  statute  is  to.nKikeit  a  matter  for  the  sound  judgment  and  discretion 
of  the  arbitrator  and  Industrial  Commission,  provided  that  in '  enforcin|r 
''the  statute  they  substantially  comply  with  its  provisions.  To  know  wheth- 
er one  is  cqmpletefy  incapable  of  work  might  in  ene  case  require  knowl- 
edjB^e  of  many  facts,  while  i|i  another  case,  the  fact  of  complete  disability 
might  be  so  apparent — as  iSvhere  one  is  totally  paralyzed,  or  insane — that 
there  coilld  be  no  disagreement  on  the  part  of  any  one  as  to  the  question. 
In  Frcy  v.  Kerens-Donnewald  Coal  Co.,  271  111.  121,  110  N..E.  824.  it 
was  held  that  an  awanj  of  compensation  for  a.  permanent  injury  was  jus- 
tified by  evidence' which  showed  that  the  applicant  had  suffered  pafalysis 
of  one  side,  so  as  to  incapacitate  him  for-  work.  The,  record  showed  that 
ht  could  walk,  but  that  he  couW  not  work.  In  McGarry'v.  Industrial 
Com.,  290  111.  577,  425  N.  E.  318,  the  applicant:  received  a  shpck  through 
a. telephone  r^civer,  which  left  his  face  partially  paralyzed,  and  he  aft*r- 
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wards  suffered  pains  in  his  4)ack  and  head.  There  was  testimony  that  he 
had  an  organic  disease,  due,  in  part,  to  the  habitual  use  of  intoxicating 
liquors.  Jhe  Industrial  Commission  made  an  award,  part  of  which  was 
a  pension  for  life.  Oh  the  facts  shown  in  the  case  this  court  held  that  it 
could  not  interfere  with  the  Industrial  Commission's  finding  on  the  mer- 
its. In  Illinois  Midland  Coal  Co.  v.  Industrial  Board.  277  111.  333,  115  N. 
E.  527,  where  the  finding  of  the  Industrial  Board  stated  that  the  appli- 
cant "is  now  totally  disabled,"  it  was  held  that  a  man  ttiight  be  totally 
disabled  and  yet  be  not  permanently  disabled.  In  the  case  before  us  the 
finding  was  that  the  applicant  was  both  totally  and  permanently  disabled. 
In  Ballou  v.  Industrial  Com.,  296  111.  434,  129  N.  E.  755,  it  was  held  that 
the  losa  of  use  of  both  hands  is  not  necessarily  equivalent  to  the  loss  of 
both  hands,  and  that  the  finding  that  ''the  injuries  sustained  have  caused 
complete  disability,  which  renders  the  petitioner  wholly  and  permanently 
incapable  of  work,"  was  not  based  upon  the  testimony,  because  it  was 
shown  that  he  did  janitor  work,  in  which  he  used  a  broom  and  wheel- 
barrow, and  that  for  two  months  he  earned  $50  per  month  as  watchman, 
and  that  he  worked  at  clam  fishing,  poling  the  boat  up  and  down  the  river 
by  means  of  a  push  pole,  which  he  used  with  his  hands. 

[3,  4]  The  testimony  in  this  record  shows  that  the  applicant's  pelvis 
was  so  injured  that  It  was  made  narrow,  and  that  the  motion  of  the  iiip 
joint  was  limited  and  the  probable  pressure  of  bone  on  soft  structure 
might  cause  pain,  and  one  of  the  physicians  who  examined  him  testified 
that  he  might  lift  some,  but  would  be  greatly  handicapped  in  bending  and 
lifting,  and  would  not  be  able  to  perform  labor  requiring  considerable 
walkmg.  Willie  the  18  days  he  worked  as  flagman  might  be  some  evi- 
dence of  partial  ability  to  work,  the  statute  does  not  require  an  applicsuit 
to  continue  to  work  if  it  will  cause  him  to  continuously  suffer  serious 
discomfort  and  pain  while  he  is  so  engaged.  In  O'Callaghan  v.  Industrial 
Com.,  290  111.  222,  124  N.  E.  811,  it  was  held  that  the  weight  of  the  com- 
petent evidence  as  to  the  extent  of  the  injury  does  not  present  a  question 
of  law  for  the  consideration  of  the  court;  and  this  would  apply  whether 
the  testimony  concerned  a  total  and  permanent  disability  or  one  of  less 
extent.  We  cannot  say  from  the  evidence  in  the  record  that  the  Indus- 
trial Commission  was  not  justified  in  finding  that  the  applicant  was  com- 
.)tetely  and  perAianently  disabled  by  the  injury  in  question. 

It  is  further  argued  by  plaintiff  in  error  that  in  ascertaifiing  the 
amount  to  be  paid  monthly. to  the  applicant  as  a  pension,  the  Industrial 
^  Commission,  in  arriving  at  the  amount  of  the  annual  earnings  upon  which 
to  base  the  pension,  should  have  deducted  the  $640  paid  to  him.  Para- 
graph (f)  of  section  8  provides  that — 

The  payments  shall  commence  "on  the  day  after  the  injury  and  con- 
tinuing until  the  amount  paid  equals  the  amount  which  would  have  been 
payable  as  a  death  benefit  under  paragraph  (a),  section  7,  if  the  employ- 
ee had  died  as  the  result  of  the  injury  at  the  time  thereof,  *  *  *  and 
thereafter  a  pension  during  life  annually  equal  to  eight  per  cent  of  the 
amount  which  would  have  been  payable  as  a  death  benefit  under  para- 
graph (a),  section  7,  if  the  employee  had  died  as  a  result  of  the  injury 
at  the  time  thereof." 

rS]  It  is  further  argued  that  in  ascertaining  the  amount  that  shall 
scr\e  as  a  basis  for  the  pension,  paragraph  (a)  of  sectioii  7  must  be  con- 
strued in  connection  with  paragraph  (f)  of  section  8,  but  that  in  ascer- 
taining the  amount  that  would  be  payable  as  a  death  benefit  under  para- 
graph (a)  of  section  7  any  compensation  other  than  necessary  surgical 
or  hospital  fees  must  be  deducted  before  ascertaining  ther  amount  paya- 
ble on  the  death,  and  that  as  Walters'  monthly  wage  was  $70,  or  an  an- 
nual wage  of  $840,  four  times  that  amount  would  be  $3,360,  which  would 
constitute  primarily  the  death  benefit  payable  to.  the  widow  and  childrOT 
under  paragraph  (a)  of  section  7,  and  would  serve  ordinarily,  as  the  basis 
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of  the  pension  to  be  allo'nred  to  the  applicant  under  paragraph  (f )  of  sec- 
tion S,  but  that  as  $640  had  already  been  paid  to  the  applicant,  this  amount, 
under  the  provisions  of  the  last  sentence  of  paragraph  (a)  of  section  7, 
must  be  deducted  from  the  $3,360  before  figuring  ..the  pension,  leaving 
$2760  as  the  amount  upon  which  the  8  per  cent  ^ould  be  figured,  and 
that  this  would  give  a  pension,  as  claimed  by  counsel  for  plaintiff  in  error, 
of  $18.33^/,  per  month,  instead  of  $22.40  per  month  as  fixed  by  the  In- 
dustrial Commission.  We  do  not  agree  with  this  argument  of  counsel 
for  plaintiff  in  error.  Paragraph  (f)  of  sectidn  8  with  reference  to  the 
pension  distinctly  provides  that  the  pension  is  to  be  ascertained  under 
paragraph  (a)  of  section  7,  and  is  to  equal  the  amount  payable  as  a  death 
beneSt  "if  the  employee  had  died  as  the  result  of  the  injury  at  the  time 
thereof."  If  the  employee  had  died  at  the  time  of  the  injury  there  would 
not  have  been  any  compensation  payments  to  be  deducted  in  ascertainpg 
the  amount  payable  as  a  death  benefit  The  argument  of  counsel,  if  car- 
ried to  its  logical  conclusion,  it  seems  to  us,  would,  in  effect,  require  para- 
graph (f )  of  section  8  to  tie  construed  so  that  if  under  the  first  part  of 
said  paragraph  the  amount  paid  should  equal  the  amount  of  the  death 
benefit  there  could  be  no  pension  allowed  thereafter,  and  surely  that  Vas 
no^  the  intention  of  the  Legislature  as  to  the  proper  construction  of  said 
paragraph.  Reading  paragraph  (f )  of  section  8  in  connection  with  para- 
graph (a)  of  section  7,  we  think  if  is  manifest  that  the  Industrial  Com- 
mission rightly  figured  four  times  the  average  annual  wage  of  $840  as 
the  basis  upon  which  the  pension  should  be  Sxed,  without  deducting  the 
amount  that  had  theretofore  been  allowed  and  paid  the  applicant  as  com- 
pensation. -  •  , 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit  court  will 
*be  affirmed. 

Judgment  affirmed. 


ROCKFORD  HOTEL  CO.  v.  INDUSTRIAL  COMMISSION  et  al. 

(No.  14000.) 

(Supreme  Court  of  Illinois.     Oct  22,  1921.     Rehearing  Denied  Dec  9, 

1921.) 

132  Northeastern  Reporter.  759. 

MASTER  AND  SERVANT— DEATH  OF  EPILEPTIC  EMPLOYEE, 
FALUNG  INTO  ASH  PIT  AND  RECEIVING  FATAL  BURNS, 
HELD  COMPENSABLE. 

Where  an  employee,  while  engaged  in  tiie  performance  of  the  duties 
of  his  employment,  fell  into  an  ash  pit,  and  was  so  burned  that  death  re- 
sulted, his  death  was  not  from  epilepsy  or  pre-existing  disease,  but  from 
bums  received  from  falling  into  the  pit,  and  is  within  the  Workmen's 
Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dep.  Dig.  §  373.) 

Error  to  Circuit  Court,  Winnebago  County;  Robert  K.  Wdsh,  Judge. 

Proceeding  under  Workmen's  Compensation  Act  by  Ida  Madison 
against  the  Rockford  Hotel  (Company.  The  award  fixed  by  the  arbitra- 
tor was  confirmed  by  the  Industrial  Commission,  and 'defendant  brought 
certiorari  to  the  circuit  court,  which  set  aside  the  award,  and  plaintiff 
brings  error.    Reversed  and  remanded,  with  directions. 
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Garrett,  Maynard  &  Hull,  of  Rockford,  for  plaintiff  in  error. 
P'isher,  North,  Welsh  &  Linscott,  of  Rjockf ord,  for  defendant  in  er- 
ror. 

Farmer,  J.  Joseph  Madison  was  employed  by  the  Rockford  Hotel 
Company  on  and  prior  to  September  5,  1919.  On  that,  day,  while  in  the 
discharge  of  his  duties  he  fell  into  an  ash  pit  Where  hot  coals  and  cinders 
were  thrown  when  removed  by  him  from  the  furnace.  He  was  seen  by 
the  engineer  of  defendant  in  error,  a  few  minutes  before  he  was*  found 
in  the  ash  pit.  in  the  act  of  raising  the  cover  from  the  pit  for  the  purpose 
of  drawing  into  it  ashes  and  cinders  from  the  furnace.  The  witness  left 
the  room  for  5  or  10  minutes,  and  when  he  returned  found  Madison  lying 
on  his  back  in  the  pit  on  the  hot  cinders.  He  was  unconscious,  and  be- 
fore witness,  could  procure  help  and  .remove  him  he  was  badly  burned. 
After  Madison  was  removed  from  the  pit  he  regained  consciousness  and 
was  taken  to  a  hospital,  where  he  remained  several  days.  He  was  then 
removed  to  his  home,  wliere  he  died  December  15,  1919. 

The  doctor  who  held  a'  post  mortem  described  the  condition^  he 
found,  and  expressed  it  as  his  opinion  that  the  death  was  caused  by  the 
bums.  Deceased  left  him  surviving  a  widow,  but  no  child  or  children. 
The  ^idow  filed  an  application  for  compensation,  which,  the  arbitrator  al- 
lowed, and  fixed  the  award  at  $50  per  month  for  a  period  of  66  months, 
oiic  month  at  $47.72,  and  the  further  sum  of  $50,  being  tlie  amount  which 
accrued  from  December  16.  1919,  to  January  16.  1920.  The  award  fixed 
by  the  arbitrator  was  confirmed  by  t;he  Industrial  Commission  on  a  peti- 
tion for  review.  Deftndaint  in  error  sued  out  a  writ  of  certiorari  from* 
the  circuit  court.  That  c(»urt  set  aside  the  award  and  held  there  was  no 
liability.    This  court  granted  a  writ  of  error  to  review  that  decision. 

Ltibility  under  the  Workmen's  Compensation  Act  (Laws  1913.  p.  335) 
is  denied  on  the  ground  that  Madison's  injury  did  not  arise  out  of  hif 
employment.  Tlip  argum^»nt  in  support  of  that  contention  is  that  the  fall 
Into  the  ash  Pit  was  not  due. to  ^n.  incident- of  the  employment,  but  was 
c^y^cd  by  Madison  being  seized  With  an  epileptic  fit:  that  he  was  subject 
io'^uch  fits,  of  which  his  cfip-ployek-  had  no  Knowledge;  that  the  fit  was 
the  direct  and  only  cause  of  liis  injury,  and  the  accident  did  not  arise  out 
of  the  employment.  It  is  generally  held  by  the  English  courts  and  the 
courts  of  this  country  that,  where  the  death  of  an  employee  results  from 
a  prior  existing  disease,  like  heart  tn>uble  or  other  impaired  physical 
condition,  while  the  workman  was  doing  his  ordinary,  work  in  the  ordinary 
way.  and  there  was  no  sudden,  unusual,  or  /r.iolent*  strain,  it  will  not  be 
considered  an  accidental  death  arising  out  of  the  employment,  within  the 
meaning  of  the  Workmen's  Conipensa'tron  Act. 

It  is  contended  by  defendant  in  error  those  principles  are  controlling 
in  this  case,  because  there  was  no  evidence  of  any- unusual  effort  or  strain 
of  Madison,  which  caused  or  contributed  tx)  his  fall^  or  to  bring  on  a  fit, 
as  the  result  of  which  he  fell  into  -the  pit.  So  far,  as  -disclosed  by  the 
testimony,  Madison  was  doing  his  Vork  in  the  ordinary  way  when  last 
seen.  No  oHe  saw  liim  fall,  but  th^re  was  prck>f  by  medical  and  lay  wit- 
nesses that  ki  the  year  1918  he  had  spasms  resembling  epileptic  fits,  and 
the  doctors  who  testified  on  tf»at  subject  believed  him  afflicted  with  that 
trouble.'  The  widow  testified  she  had  been  married  to  deceased  and  lived 
with  him  a  year  before  the  accident,  and  that  she  had  never  seen  or  known 
of  his  having  a  fit.  It  must  be  admitted  the  proof  of  defendant  in  error 
tended  to  show  Madison  occasionally  had  spasms  or  fits.*  Whatever  the 
disease  Was  that  caused  the  spasms  or  fits,  it  was  mild  in  form,  and  the 
fits,  were  not  many  or  of  frequent  occurrence. 

It  is  contended  by  defendant  in  err^r  that  it  is  not  as  probable  Madi- 
son's fall  into  tlic  pit  was  the  result  of  his  being  overcome  by  gases  or 
fumes  or  other  cause:^  while  removing- the  hot  ashes  and  cinders  from  the 
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furnace,  as  that  the  fall  was  caused  by  an  epileptic  fit^  in  view  o£'  ^^e 
testinxHiy  referred  to.  The  fact  that  we  cannot  overlook  or  ignore  is 
that  Madison,  by  reason  of  his  falling  into  the  pit  while  engaged  in  per- 
-forming  the  duties  of  his  ei^iployment,  was  so  severely  injured  that  he 
died  from  the  injuries.  He  did  not  die  from  epilepsy  or  a  pre-existing 
disease,  but  from  the  bums  he  received  from  fsdling  into  the  pit  Some 
cases  hold  that,  where  an  employee  is  seized  with  a  fit  and  falls  to  his 
death,  the  employer  is  not  liable,  because  the  injury  did  not  arise  out  of 
the  employment  (Van  (border  v.  Packard  Motor  Car  Co.,  195  Mich.  588. 
162  N.  W.  107,  L.  R.  A.  1917E,  522;  Brooker  v.  Industrial  Com.,  176  Cal. 
275,  168^  Pac.  126,  L.  R,  A.  1918F,  878) ;  but  a  majority  of  the  courts, 
American  and  English,  hold  Aat^  if 'the  injury  was  due  to  the  fall,  the 
employer  is  liable,  even  though  the  fall  was  caused  by  a  pre-existing  idio- 
pathic condition. 

Defendant  in^  error  admits  the  English  decisions  ''apparently  sustain 
the  position  x>f  the  applkant  in  this  case/'  but  endeavors  to  point  out  that 
those  decisions  are  not  all  in  harmony,  and  argues  thb  American  cases 
holding  the  contrary  are  based  on  sounder  rekson  and  principles.  The 
view  of  this  court  on  that  question  was  expressed  in  tne  opinion  in  Peo- 
ria Railway  Terminal  Co.  v.  Industrial  Board,  279  111.  352.  116  N.  E.  651. 
In  that  case  the  emi^oyee  was  fireman  on  a  switch  engine.  While  en- 
gaged in  performing  his  dutieis  he  fell  iErom  the  engine,  while  it  was 
running  slowly  and  smoothly  over  a  practically  levelM-oadbed.  He  died 
in  a  short  time,  without  regaining  consciousness.  An  autopsy  was  held, 
and  there  was  medical  testimony  that  the  fall  caused  the  death,  and  also 
that  the  death  was  produced  by  a  pre-existing  disease.  The  wipow  testi- 
fied she  had  been  the  wife  of  deceased  one  year,  and  during  th^it  time  he 
was  in  good  health.  The  court  held  the  death  resulted  from  an  accident 
arising  out  of  the  employment,  and  that  the  employer  was  liable,  and 
cited  many  atithorities^ supporting  that  conclusion.  That  decision  we  think 
applicable  to  this  case^ 

The  judgment  of  the  citx:uit  court  is  reversed,  and  the  cause  remand- 
ed to  that  CQurt,  with  directions  to  confirm  the  award. 

Reversed  and  remanded,  with  directions. 


SPRINGFIELD  DIST.  COAL  MINING  CO.  v.- INDUSTRIAL  GOM^ 
MISSION. ET  AL.     (NVx   13997.) 

(Supreme  Court  of  Illinois.     Oct  22,  1921.     Rehearing 'Denied  Dec.  9, 

1921.) 

^^132  Northeastern  Reporter.  752. 

1.  MASTER  AND  SERVANT— EVIDENCE  HELD  INSUFFICIENT 

TO  SHOW  COMPENSATION  CLAIMANTS  INJURY  CAUSED 

INCAPACITY  FROM  HEART  DISEASE. 

Evidence  held  insufficient  to  prove  that  compensation  claimant's  per- 
manent incapacity  for  work  from  heart  disease  was  caused  solely  by  ac- 
cident in  which  his  ribs  were  injured. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

2.  MASTER  AND  SERVANT  —  RULE  AS  TO  COMPENSATION 

FOR  INJURY  ACKJRAVATING  DISEASE  STATED. 
An  employee  is  entitled  to  conrpen^ation,  i^  total  incapsteity  proxi- 
mately caused  by  the  injury  if  the  incapacity  results  from  accident  inde- 
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pendent  of  pre»existing  disease,  but,  if  the  injury  merely  accelerates  or 
aggravates  such  disease,  he  can  recover  compensation  only  to  the  extent 
and  in  the  proportion  in  which  the  pre-existing  disease  is  increased  or 
aggravated;  and  if  an  accident  results  in  a  lesion  or  a  new  condition  of* 
which  it  is  the  proximate  cause,  there  may  be  a  recovery  of  compensa- 
tion, regardless  of  predisposing  conditions  making  the  employee  more 
susceptible  to  injury. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  376[2].) 

Error  to  Circuit  Court,  Sangamon  County;  E.  S.  Smith,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  (Kurds  Rev. 
St  1919,  c  48  §§  126-152i)  by  A.  R.  Mercer  for  compensation  for  in- 
juries, opposed  l^  the  Springfield  District  Coal  Mining  Company,  em- 
ployer. Award  by  arbitrator  for  employee  confirmed  by  the  Industrial 
Commission  and  by  the  circuit  court,  and  the  employer  brings  error.  Re- 
versed and  remanded,  with  directions. 

T.  W.  Quinlan,  of  Springfield,  for  plaintiff  in  error. 
W.  J.  MacDonald,  of  Chicago,  for  defendant  in  error. 

Cartwright,  J:  A.  R.  Mercer,  tne  c  fendant  in  error,  was  employed 
in  the  mine  of  lAaintiff  in  error,  the  Sp^rngfield  District  Coal  Mining 
Company,  and  on  December  31,  1918,  was  g^.tting  out  an  empty  coal  car 
when  the  mule  started  up,  catching  hiro  between  that  car  and  another 
one,  in  the  region  of  his  left  lower  ribs.  He  made  application  for  com- 
pensation, alleging  that  the  accident  caused  an  injury  which  had  resulted 
in  total  aind  permanent  disability.  At  the  time  of  '*  e  hearing  before  the 
arbitrator  he  was  totally  and  permanently  incsqMcttated  for  work  from 
heart  disease,  which  was  conceded,  and  the  only  question  in  dispute  was 
whether  the  injury  was  the  proximate  cause,  in  whole  or  in  part,  of  his 
disability.  The  arbitrator  decided  that  the  accident  was  the  cause  of  the 
total  and  permanent  disability  and  awarded  the  applicant  $12  per  week 
for  a  period  of  291  weeks,  $8  for  one  week,  and  $23.50  per  month  during 
the  remainder  of  the  life  of  the  applicant  as  a  pension.  On  a  review  of 
the  decision  of  the  arbitrator  by  the  Industrial  Commission  additional  evi- 
dence was  heard  and  the  award  was  confirmed.  On  a  writ  of  certiorari 
from  the  circuit  court  of  Sangamon  county  the  award  was  again  confirm- 
ed, and  this  court  granted  a  writ  of  error  lor  a  review  of  the  judgment 
of  the  circuit  court 

[1]  The  applicant  was  50  years  old  and  before  the  •  accident,  had 
worked  on  a  farm  and  for  four  or  five  months  prior  to  the  accident  had 
worked  in  this  coal  mine.  He  had  always  been  able  to  do  such  work,  and 
testified  that  he  never  had  any  kind  of  heart  trouble  or  internal  trouble 
before  his  injury;  that  at  the  time  of  the  acckient  he  did  not  thinJc  he 
was  hurt  and  went  back  to  his  work,  but  could  not  get  his  breath  and 
was  sent  home  in  a  buggy;  that  a  doctor  bandaged  htm,  and  he  had  been 
under  the  oare  of  that  doctor  and  another  since  his  injury;  ^t  his  heart 
adied,  his  head  felt  like  it  was  going  to  burst,  and  his  heart  fdt  filM 
up  and  heavy.  The  doctor^who  treated  applicant  at  the  time  of  the  in- 
jury and  bandaged  him  and  also  treated  nim  at  differernt  times  up  to  the 
hearing  testified  that  he  was  suffering  from  myocarditis,  an  organic  dis- 
ease of  the  heart  caused  by  infection  and  consisting  of  degeneration  of 
the  heart  muscles;  that  the  disease  is  never  the  result  of  an  outside  in- 
jury or  force  applied  to  the  body;  that  he  had  examined  the  applicant 
thoroughly  since  the  injury,  and  he  was  in  a  bad  condition,  weak  and 
emaciated,  but  there  were  no  results  remainmg  from  the  injury  which 
could  possibly  cause  myocarditis;  and  that  he  had  a  temporary  disabili- 
ty only  from  the  injury.     The  other  doctor  who  had  treated  the  appli- 
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cant  testified  that  when  he  saw  him  after  the  accident  he  had  received  an 
injury  of  the  left  lower  ribs,  which  from  the  nature  of  the  injury,  ap- 
peared to  be  a  light  blow;  that  he  had  been  strapped  for  the  injury  and 
was  having  considerable  trouble  with  his  heart  and  abnormal  respiration, 
and  tiiat  Uie  squeezing  he  had  could  have  aggravated  the  condition  that 
was  already  there,  but  the  heart  disease  was  present  before  the  time  of 
the  injury.  This  was  all  the  evidence  before  the  arbitrator  and  commis- 
sion and  was  insufficient  to  sustain  an  award  that  the  condition  of  the 
applicant  was  solely  the  result  of  the  accident 

[2]  An  employee  is  entitled  by  the  statute  to  be  compensated  for 
every  accidental  injury  suffered  in  tiie  course  of  his  employment  and  aris- 
ing out  of  the  emplo3rment  That  is  the  measure  and  limit  of  his  right, 
and  if  an  injury  sustained  is  the  proximate  cause  of  the  incapacity  for 
which  compensation  is  sought,  the  previous  physical  condition  of  the  em- 
ployee is  unimportant,  and  he  may  recover  for  permanent  incapacity 
which  results  from  an  accident  independent  of  pre-existing  disease.  He 
is  not  entitled  to  compensation  for  a  condition  resulting  from  a  pre-ex- 
isting disease,  and  not  from  an  injury  suffered  in  the  course  of  employ- 
ment and  arising  out  of  it  If  there  is  a  pre-existing  disease,  the  em- 
ployee is  entitled  to  recover  for  all  the  consequences  attributable  to  the' 
injury  in  the  acceleration  or  aggravation  of  such  disease.  Such  aggrava- 
tion or  acceleration,  permanent  and  progressive  in  its  nature,  will  entitiie 
the  employee  to  compensation  to  the  extent  and  in  the  proportion  in  which 
the  pre-existing  disease  is  increased  or  aggravated.  Mere  predisposing 
I^ysical  condition  does  not  affect  the  right  to  compensation.  If  an  acci- 
dent results  in  a  lesion  or  a  new  condition  of  which  it  is  the  proximate 
cause,  diere  may  be  a  recovery  of,  compensation  for  the  same,  regardless 
of  predisposing  conditions  making'  the  employee  more  susceptible  to  the 
injury.  Big  Muddy  Coal  &  Iron  Co.  v.  Industrial  Board,  279  111.  235, 
116  N.  £.  6iS2;  Peoria  Railway  Terminal  Co.  v.  Industrial  Board,  279  111. 
352.  116  N.  E.  651 ;  Spring  Valley  Coal  Co  v.  Industrial  Com.,  289  111. 
315,  124  N.  E.  545.  Under  these  rules,  the  previous  condition  of  tl.e  ap- 
plicant was  a  material  circumstance  to  be  considered  in  ascertaining 
whether  his  condition  of  total  and  permanent  disability  resulted  from  the 
accident  suffered  in  the  course  of  his  employment  and  arising  out  of  it 
or  from  the  disease,  and,  if  from  both,  the  proportion  in  which  the  ac- 
cident contributed. 

The  doctor  who  attended  the  applicant  at  the  time  of  the  injury, 
testifying  as  an  expert,  said  that  there  were  no  results  remaining  from 
the  injury,  and  that  the  disability  therefrom  was  temporary,  only.  The 
other  doctor  said  that  the  accident  could  have  aggravated  the  heart  dis- 
ease which  was  present  before  the  time  of  the  injury,  and,  in  view  of  the 
testimony  that  the  applicant  had  always  been  able  to  do  ordinary  work,  a 
conclusion  that  the  accident  aggravated  or  increased  the  heart  condi- 
tioQ,  whether  temporarily  or  permanently,  might  be  justified.  There  can 
be  no  doubt  from  the  evidence  that  the  applicant  had  heart  disease  be- 
fore the  injury,  which  was  progressive  and  organic  in  its  nature  and 
arose  from  infection,  and  a  right  to  compensation  depended  upon  the  ques- 
tion whether  the  injury  had  aggravated  and  intensified  the  existing  con- 
dition. He  woukl  be  entitled  to  recover  so  far  as  the  accident  contributed* 
if  at  all,  to  his  present  condition,  but  there  is  no  evidence  tending  to  show 
that  such  condition  was  due  wholly  to  the  accident  The  award  cannot 
be  sustained  on  the  evidence  in  the  record,  and  there  should  be  a  further 
opportunity,  if  desired,  to  introduce  evidence  on  the  question  whether,  and, 
if  so,  to  what  extent  the  injury  contributed  to  the  present  permanent 
incapacity  of  the  applicant. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded to  that  court,  with  directions  to  remand  the  application  to  the 
Industrial  Commission  for  a  determination  of  the  right  to  compensation, 
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and,  if  there  is  such  right,  an  adjustment  of  the  same  in  accordance  with 
the  law  as  herein  statedr  or  for  a  further  hearing  of  evidence,  if  de- 
iired. 

Reversed  and  remanded,  with  directions. 


SWIFT  &  CO.  V.  INDUSTRIAL  COMMISSION  et  al.     (No.  14004.) 

/Supreme  Court  of  Illinois.     Oct  22,   1921.     Rehearing  Denied  t)ec.  9, 

1921.) 

132  Northeastern  Reporter,  801. 

MASTER  AND  SERVANT  —  COMPENSATION  CLAIM  HELD 
SUBTECT   TO   SHORT    LIMITATION    INSTEAD   OF   EX- 
TENDED  LIMITATION    IN    EVENT    OF   EMPLOYEE'S   RE- 
TURN TO  EMPLOYMENT. 
*    Workfnen's  Compensation  Act,  §  8,  subd.  (d),  providing  that  in  the 
-event  o|  employee's  "return  to  die  employment"  he  shall  not  be  barred 
from  asserting  compensation  where  notice  is  filed  within  18  months,  applies 
only  where  the  injured  employee  is  partially  incapacitated,  and  one  who 
-merely  visited  a  doctor  at  his  foreman's  directi<Mi  and  lost  no  time  from 
work  was  bound  by  the  requirement  of  six  months'  notice. 

(For  other  cases,  see  Master  and  Servant,  ,<£^c  Dig.  §  396.) 

Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 

Proceedings  under  the  Workmen's  Compensation  A^et  by  Frank  Fox, 
employee,  opposed  by  Swift  &  Co.  Award  by  the  arbitrator,  confirmed 
by  the  Industrial  Commission,  was  affirmed  by  the  circuit  court  with 
modification,,  and  employer  brings  error^    Reversed,  and  award  set  aside^ 

T.  M.  Cocn,  of  Chicago,  for  plaintiff  in  efro^r. 
'      Bowc  &  B6we,  of  Chicago ;( Augustine  J.  Bowe.  of  Chicago,  of  coun- 
sel), for  defendants  in  error. 

Dunn,  J.  Frank  Fox  was  employed  by  Swift  &  Co;  in  January,  1919, 
as  a  bricklayer  on  a  job  of  bricking  up  boilers  in  a  new  boiler  ^ house. 
After  working  three  or  four  days  he  was  laid  off  for  several  days  for 
Jack  of  material,  but  returned  to  work,  and  on  February  18,  while  at 
work,  scratched  the  shin  pf  his  right  leg  on  some  loose  brick.  He  paid 
no  attention  to  this  injury,  but  the  next  day  he  struck  his  head  on  a  tem- 
porary brace,  and  the  foreman,  seeing  the  blood  on  his  head,  told  him  he 
had  better  go  over  to  see  the  doctor.  Fox  then  told  thfe  foreman  about 
scratching  his  leg  and  went  to  the  doctor,  who  wiped  off  his  head  with 
a'  piece  of  cotton  and  bandaged  the  leg.  Fox  continued  at  work  until  the 
job  was  completed,  about  the  1st  of  March,  losing  no  time.  He  was  then 
unemployed  until  in  April,  when  he  got  a  job  with  the  Indian  Oil' Com- 
pany, at  which  he  worked  about  a  month,  full  time,  when  it  was  not 
raining.  He  quit  work  on  May  14,  1919,  because  he  was  sick,  afld  after- 
ward was  under  the  care  of  physicians  or  in  a  hospi|al  for  several 
months.  He  had  a  number  of  abscesses  as  a  result  of  streptococcus  in- 
fection. No  claim  was  made  for  com^sation  until  DeceniS>cr  19,  1919, 
when  he  made  an  applii::ation  to  the  Industrial  Commmission  for  an  award. 
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An  award  was  made  by  the  arbitrator  which  was  confirmed  by  the  Indus- 
trial Comcmssion,  and  the  circuit  court  of  Coo<c  county  on  review  of  the 
proceedings,  after  a  slight,  niodification  confirmed  the  award  of  the  In- 
dustrial Commission. 

The  employer.  Swift  &  Co., -by  this  writ  of  error  questions  the  ju- 
risdiction of  the  Industrial  Commission  to  entertain  the  application,  since 
no  claim  was  made  within  six  months  after  the  injury.  The  defendant 
in.  error  claims  that  jurisdiction  exists  by  virtue  of  that  part  of  para- 
graph (d)  of  section  8  of  the  Workmen's  Compensation  Act  (Kurd's 
Rev.  St  1917,  c.  48^  §  133),  which  provides  that— 

"In  the  event  the  employee  returns  to  the  employment,  of  the  em- 
ployer in  whose  services -he  was  injured,  the  employee  shall  not  be 
barred  from  asserting  a  claim  for  compensation  under  this  act :  Pro-  - 
vided,  notice  of  such  claim  is  filed  with  the  Industrial  Board  within  eight- 
een months  after  he  returns  to  such  employment  and  the  said  board 
shall  immediately  send  to  the  employer,  by  registered  mail,  a  copy  of  such 
notice." 

The  defendant  in  error  contends  that  his  leaving  off  work  at  the 
direction  of  his  foreman  and  calling  on  the  company's  doctor  for  the  pur- . 
pose  of  having  his  injury  treated  and  his  return  to  work  at  the  direction 
of  the  doctor  brings  the  employee  within  this  provision;  ithat  the  employee 
returned  to  the  employment  of  the  e«ployer  in  whose  service  he  was  in- 
jured, and  that  he  was  not  barred  from  asserting  his  claim  for  compen- 
sation within  18  months  after  sucb  return.     •  ^  ^• 

The  "Workmen's  Compensation  Act  pi-ovides  that  an  employer  may 
elect  to  provide  and  pay  compensationr  for  accidental  injuries  -sustained 
by  any  emt>l<^ee .  arising  out  of  and  in  the  course  Of  the  employment. 
Section  7  of  me  act  provides  for  the  amount  of  compensation  which  shall 
be  paid  for  injury  to  the  employee  resulting  in  death,  when  it  shall  be 
p^id.  to  whom  it  shall  be  paid,  and  how  it  shall  be  paid.  Section  8  re- 
lates to  injuries  not  resulting  in  death,  and  provides  for  the  amount  of 
compensatiofi  which  shall  be  paid .  =to  the  employee  for  such  injuries 
according  to  a  schedule  stated  in  the  section.  The  injuries  are  all  such 
as^  result  m  temporary  or  partial  inca^city  to  work  or  serious  and  per- 
manent disfigurement.  The  first  part  of  paragraph  (d),  the  last  sen- 
tence of  which  has  been  quoted  and  is  relied  upon  by  the  defendant  in 
error,  is  as  follows: 

"If,  after  the  injury  has  -been  sustained,  the  employed  as  a  result 
thereof  becomes  partially  incapacitated  from  pursuiilg  his  usual  and  cus- 
toWry  line  of  emplo)rment,  he  shall,  except  in  the  cases  covered  by  the 
specific. schedule  set  forth  in  paragraph  (e)  of  this  section,  receive  com- 
pensation, subject  to  the  limitations  as  to  time  and  maximum  amounts 
fixed  in  paragraphs  (b)  and  (h)  of  this  section,  equal  to  fifty  pcrcen- 
tum  of  the  difference  between  the  average^mount  which  he  earned  before 
the  accident  and  the  average  amount  which  he  is  earning  or  is  able  to 
.earn  in  some  suitable  employment  or  business  'after  tHe  accident" 

It  is  only  where  there  has  been  an  injury  to  an  employee  resulting  in 
his  partial  incapacity  from  pursuing  his  usual  and  customary  line  of  Em- 
ployment or  serious,  and  permanent  disfigurement  that  the  act  provides 
for  the  payment  of  CQnH>ensation.  It  is  only  after  such  an  injury  that 
the  statute  provides  for  the  return  of  the  injured  employee,  who  has 
been  partially  incapacitated,  to  the  employment  of  the  employer  in  whose 
swArice  he  wasf^so  injured  and  incapacitated.  When  the  statute  speaks 
of  the  event  of  the  employee's  return  to  the  eniployment  it  refers  to  a 
return  after  an  injury  sustaip^d  resulting  in  partial  or  permanent  incapa- 
city. It  fixes  a  period  of  six  months  within  which  the  employee  may 
make  his  claim  for  compensation,  and  the  commission  is  wifliout  juris- 
diction to  make  an  award  unless  claim  is  made  within  six  months,  except 
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that  where  the  employee,  after  having  been  partially  incapacitated,  re- 
turns to  his  former  employment  the  limitation  is  extended  to  18  months. 
The  Industrial  Commissi<m  was  without  jurisdiction  to  award  com- 
pensation to  the  defendant  in  error. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the  award 
set  aside. 

Reversed  and  award  set  aside. 


HUBBARD  STEEL  FOUNDRY  CO.  v.  REMISZEWSKI  et  al. 

(No.  11112.) 

V  Appellate  Court  of  Indiana,  Division  No.  1.    Nov.  15,  1921.) 

132  Northeastern  Reporter,  691. 

1.  MASTER  AND  SERVANT  —  EVIDENCE  HELD  TO  SUPPORT 

FINDING  NEGATIVING  WILLFUL  MISCONDUCT   WITHIN 

COMPENSATION  ACT. 

In  a  compensation  proceeding,  defended  on  the  ground  that  the  em- 
ployee's death  was  caused  by  his  own  willful  misconduct  within  Work- 
men's Compensation  Act,  §  8,  evidence  held  sufficient  to  warrant  findings 
that  the  employee  pulled  or  turned  a  switch,  or  pulled  a  fuse  plug,  there- 
by, stopping  a  machine  before  starting  to  work  on  it,  although  the  ma- 
chine was  found  running  after  his  death. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405(1].) 

2.  MASTER  AND  SERVANT— DEFENSE  OF  WILLFUL  MISCON- 

DUCT WITHIN   COMPENSATION   ACT  MUST   BE  ESTAB- 
LISHED BY  PREPONDERANCE  OF  EVIDENCE. 
The  defense  of  willful  misconduct  within  Workmen's  Compensation 
Act,  §  8,  must  be  established  by  a  preponderance  of  the  evidence. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  406(1].) 

3.  EVIDENCE  —  TESTIMONY  IN  COMPENSATION  PROCEED- 

ING  HELD  EXPRESSION  OF  OPINION  NOT  BINDING  ON 

INDUSTRIAL  BOARD. 

In  a  workmen's  compensation  proceeding,  testimony  of  a  witness  that 
he  knew  deceased  did  not  pull  a  plug  for  the  purpose  of  stopping  a  ma- 
chine, because  he  came  down  right  after  the  accident  and  tiie  switch  and 
fuse  were  then  in,  was  merely  an  expression  of  the  opinion  of  the  wit- 
ness by  which  the  Industrial  Board  was  not  bound. 

(For  other  cases,  see  Evidence,  Dec.  Dig.  §§  471(17],  568(1].) 

Appeal  from  Industrial  Board. 
•  Proceedings  under  the  Workmen's  *Compensation  Act  by  Stella  Rem- 
iszewski,  and  others  for  compensation  for  the  death  of   Walter  Rem- 
iszewski,  opposed  by  the  Hubbard  Steel  Foundry  Company,  employer. 
Compensation  was  awarded,  and  the  employer  a^>peals.    Affirmed. 

Frank  M.  Cox  and  A.  N.  Powell,  both  of  Chicago,  III,  and  W.  J. 
Whinery,  of  Hammond,  for  appellant 

Gto,  B.  Sheerer  and  G.  C.  White,  both  of  Hammond,  for  appdlees. 
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Enloe,  C  J.  On  Ai^l  8,  1920,  one  Walter  Remiszewski,  who  was 
in  the  service  and  employ  of  appellant,  was  killed  by  an  accident  prising 
out  of  and  in  the  course  of  his  employment  An  application  for  compen- 
sation was  filed  by  the  appellees  herein,  who  are  the  wife  and  minor 
children  of  said  deceased,  with  whom  he  was  living  at  the  time  of  his 
dea^. 

The  cause  was  first  heard  by  a  single  member,  and  afterward  by  the 
full  Industrial  Board.  An  award  of  conipensation  at  the  rate  of  $1320 
per  week  for  300  weeks  and  of  $100  for  funeral  and  burial  expenses 
was  made  to  the  appellees,  and  from  said  award  this  appeal  is  prosecuted. 

The  appellant  made  its  defense  tmder  a  special  answer.  It  denied  all 
liability  in  this  case,  "for  the  reason  that  the  death  of  said  Walter  Rem- 
iszewski  was  caused  by  his  willful  misconduct,  in  that  he  failed  to  obey 
reasonable  orders  and  direofions  of  his  employer  that  he  should  in  no 
case,  mount,  or  climb  upon,  or  otherwise  come  in  contact  with,  machinery, 
unless  the  precaution  was  taken  to  notify  the  operator  in  charge  and  to 
remove  certain  i^ugs,  ^ich,  when  removed,  disconnected  the  power  from 
the  machine." 

The  section  of  the  statute  upon  which  the  appellant  relies  as  a  de- 
fense is  section  8  of  the  Workmen's  Compensation  Act  (Acts  1919,  p. 
158),  ifdiich  reads  as  follows: 

"No  compensation  shall  be  allowed  for  an  injury  or  death  due  to 
the  employee's  intentionally  self-inflicted  injury,  his  intoxication,  his 
commission  of  a  felony  or  misdemeanor,  his  willful  failure  or  refusal  to 
use  a  safety  appliance,  his  wilful  failure  or  refusal  to  obey  a  reasonable 
written  or  printed  rule  of  the  employer,  which  has  been  posted  in  a  con- 
spicuous place,  his  willful  failure  or  refusal  to  perform  any  statutory 
duty  or  to  any  other  willful  misconduct  /  on  his  part  The  burden  of 
proof  shall  be  on  the 'defendant" 

The  full  Industrial  Board  upon  the  final  hearing  of  this  case  made 
its  finding  herein  as  follows: 

"And  the  full  Board,  having  considered  said  evidence,  having  re- 
viewed the  original  evidence,  having  heard  the  argument  of  coimsel,  and 
being  fully  advised  in  the  premises,  finds  that  on  the  8th  day  of  April, 
1920,  one  Walter  Remiszewski  was  employed  by  the  defendant  at  an  aver- 
age weekly  wage  of  $24;  that  on  said-  date  he  received  personal  injuries 
by  an  accident  arising  out  of  and  in  the  course  of  his  employment,  re- 
sulting in  his  death  on  said  date,  that  the  defendant  had  actual  knowl- 
edge of  the  injury  and  death  of  the  said  Walter  Remiszewski  at  the  time 
it  occurred;  ♦  *  *  that  the  injury  and  death  of  the  said  Walter  Rem- 
iszewski was  not  due  to  any  willful  misconduct  upon  his  part  by  reason 
of  his  willful  failure  to  obey  reasonable  orders  and  directions  of  the 
defendant  to  the  effect  that  he  should  in  no  case  ntount  or  climb  upon  or 
otherwise  come  in  contact  with  machinery  unless  the  precaution  was  taken 
to  notify  the  operator  in  charge  and  to  remove  certain  plugs  which  would 
disconnect  the  power  from  the  machinery/' 

Counsel  for  appellant  in  their  brief  filed  herein  say — 
"Appellant  submits  that. the  above  finding  of  the  Industrial  Board 
is  not  sustainedi^by  sufficient  evidence.  In  fact,  it  is  contrary  to  the  evi- 
dence and  is  contrary  to  law,  and  that  the  undisputed  evidence  shows  that 
the  accident  and  death  of  Walter  Remiszewski  was  due  solel]^  to  the 
willful  misconduct  of  said  decedent." 

Upon  the  record  before  us,  three  questions  are  presented:  First, 
Was  the  failure  of  the  deceased  to  obey  the  order  and  instructions  of 
his  foreman,  if  any  such  failure  is  shown  by  this  recqrdL  willful  miscon- 
duct widitn  the  provisions  of  said  section  8  aforesaid?  Second.  Was  the 
death  of  said  deceased  due  to  suph  conduct?    Third.    Has  the  defense  of 
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willful  misconduct  been  established?  In  considering  the  questions  thus 
presented,  we  shall  first  examine  the  proof  offered  to  establish  the  said 
defense. 

The  answer  alleged  that  prdcrs  had  been  given  to  the  deceased  not 
to  climb  upon  or  otherwise  come  in  contact  with  machinery  unless:  (a) 
The  operator  in  charge  was  notified;  and  (b)  certain  plugs  (fuses)  were 
removed. 

'  [1]  As  to  the  order  to  notify  the  operator  in  charge,  if  any  such  or- 
ders were  ever  given  to  the  deceased  appellants  in  their  l^rief  have  failed 
to  set  out  any  testimony  even  tending  to  show  that  fact.  There  is  evi-. 
dence  tending  to  show  that  the  deceased  had  been  told  by  the  superin- 
tendent that  whenever  he  "turned  the  switch"  he  should  take  out  the  fuse 
plug. 

If  appears  from  the  evidence  that  on  the  day  in  question,  and  at  the 
time  he  was  killed,  the  deceased  Was  at  work  endeavoring  to  tighten  or 
adjust  a  belt  which  drove  a  machine  used  for  grinding  sand.  The  ma- 
chiner:^  with  which  he  was  working  was  not  running.  The  switch  had 
been  turned,  or  the  fuse  plug  drawn  thus  throwing  off  the  current  Who 
turned  this  switch  or  drew  said  fuse  plug,  and  thus  threw  off  the  current, 
is  not  definitely  revealed.  For  aught  that  appears,  it  may  have  been  the 
deceased.  While  he  was  thus  working,  the  machinery  started  and  he 
was  killed.  It  docs  not  definitely  appear  who  turned  the  switch  or  in- 
serted said  fuse  plug  and  thus  started  the  machinery,  causing  his  death. 
Taking  this  entire  record,  we  tHink  it  to  be  a  reasonable  inference  that 
the  deceased  turned  the  switch  and  stopped  the  machine  before  he  began 
working  on  said  machine,  and  that  thereafter,  and  while  deceased  was  so 
at  work,  some  one  started  the  machine  ddier  by  turning  the  switch  or 
inserting  the  fuse  plug. 

[2]  The  burden  was.' upon  appellant  in  this  case  to  establish,  by  a 
preponderance  of  the  evidence,  the  facts  averred  in  its  answer.  There  is 
no  competent  evidence  that*  the  deceased  did  not  "turn  the  switcn"  or 
*'pull  the  plug"  and  thus  shut  off  the  current  and  stop  the  machine,  as 
he  had  heen  instru^ted^to*^^  before  he  begap  work  thereon. 

Counsel  for  appellant,  upon  oral  argument  hereof,  seemed  to  insist 
that  the  deceased  had' nothing  to  do  with  turning  the  switch  to  stop  the 
machine,  that  the  business  of  tummg  the  switches  to*  stop  the  various 
machines  in  the  plant  of  appellant  was  in  the  hands  of  another  person, 
and  that,  when  it  became  needful  for  the  deceased  to  stop  a  machine,  so 
that  he  could  do  any  needed  work  thereon,  he  was  to  stop  the  machine 
by  pulling  the  "plug,"  and  that  this  was  his  safeguard^  because,  if  the 
plug  was  out,  no  electric  current  could  pass  to  the  machine  in  queMign 
to  set  it  in  motion.  This  contention  of  appellant  is  not  borne  out  by  the 
evidence,  as  set  forth  in  its  brief.  Albert  Larson,  appellant's  superinend- 
en,  testified,  as  such  testimony  is  set  forth  in  said  brief: 

JT  iniorpned  htm  that  he  was  to  get  his  line  of  work  so  that  he  could 
keep  the  machine  in  good  working  order;  that  at  any  time  he  was  *to 
turn  the  switch  and  take  th^Jusc  plug  out  *  *  *  I  turned  to  the 
switchboard  and  I  told  him  he  should  not  crawl  under  the  machine  with- 
out pullinfif  tftat  switch." 

This  Witness  also  testified  that  he  knew  that  the  plug/ Was  not  pulled  ' 
in-  this  machine,'  because;  "I  came  down  right  after  the  accident^   f    ^    * 
and  there  was  the  switch  in  and  the  fuse  in." 

[3]  Clearly  this  witness,  as  to  whether  the  switch  had  been  turned  or 
the  fuse  plug  pulled,  was  simply  expressing  his  opinion,  by  which  the  In- 
dustrial Board  was.  not,  in  considering  the  evidence,  bo^nd. 

It  is  clear  to  us  that  under  this  condition  of  the  evidence  the  Board 
might  well  have  come  to  the  conclusion  thai  the  deceased,  before  he  be- 
gan wofkin^  oh  said   machine,   either   pulled  or   turned   the   switch,   6r 
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imlled  the  fuse  plug,  and  thereby  stopped  the  running  of  said  machine^ 
and  that  the  injury  and  death  of  said  deceased  was  not  due  to  any  will- 
'ful  misconduct  on  his  part^  as  set  forth  in  said  finding. 

Having  reached  tlus  conclusion,  it  becomes  tmnecessary  to  discuss. 
the  other  propositions  above  stated,  as  they  are  of  no  controlling  influ- 
ence. 

The  award  of  the  Industrial  Board  is  affirmed. 


KOTA  V.  STANDARD  STEEL  CAR  CO.     (No.  11243.) 

(Appdlate  Court  of  Indiana,  Diviskm  No.  1.    Nov.  18,  1921.) 

132  Northeastern  Reporter.  697. 

MASTER  AND  SERVANT— APPEAL  tti  COMPENSATION  CASE 

DISMISSED  FOR  WANT  OF  NOTICE 

Under  Workmen's  Compensation  Act^  I  61,  allowing  appeal  under 
the  terms  and  conditions  governing  appeals  in  civil  actions* '  an  appellant 
who  does  not  prosecute  an  appeal  under  Bums'  Ann.  St  1914,  §  ^5,  by 
filing  bond,  may  perfect  an  appeal  under  section  681 ;  but  to  perfect  such 
appeal  notice  is  necessary,  and  where  no  notice  has  been  given,  the  court 
IS  without  jurisdiction,  and  the  appeal  must  be  dismissed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4J/^].) 

Appeal  from  Industrial  Board. 

Proceeding  by  Frank  Kota  for  an  award  under  the  Workmen's  Com- 
pensation Law,  opposed  by  the  Standard  Steel  Car  Company,  employer. 
From  an  order  of  the.  Industrial  Board,  the  applicant ,  appeals.  Appeal 
dismissed. 

Phillip  Greenwald  and  John  M..  Stinson,  both  of  Hammond,  for 
appellant 

Whinery,  of  Hammond,  and  Albert  N.  Powell,  of  Chicago,  111.,  for 
appellee. 

EiVLOB,  C.  j.  The  appellee  herein  has  entered  its  special  appearance 
in  this  cause  and  filed  its  motion  to  dismiss  this  appeal,  for  the  reason 
that  the  same  was  not  taken  and  perfected  within  the  time  allowed  by 
the  statute. 

The  section' of  the  statute  itt  question  (section  61  of  Workmen's  Com^ 
pensation  Act,  Laws  1915,  c.  106)  provides : 

"But  either  party  to  the  dilute  may  within  thirty  days  Irom  the 
date  of  the  award  appear  to  the  appellate  court  for  errors  of  law,  under 
the  same  ternis  and  conditions'  as  govern  appeals  in  ordinary  civil  ac- 
tions." 

Th«  sections  of  our  statute  to  which  reference  is  made,  as  govern- 
ing appals  in  ordinary  civil  actions,  are  I^os.  675  and  681,  Bums'  1914. 
The  former  relates  to  what  are  known  as  **the  term  time  appeals,"  per- 
fected by  filing  appeal  bond  in  the  lower  court,  etc.,  and  has  no  appli- 
cation to  the  facts  as  disclosed  by  the  record  before  us.  The  later  sec- 
tion relates  to  what  are' known  as  vacation  appeals,  and  provides  .that,  such 
an  appeal  nniy  be. perfected  in  either  oL two  ways,  viz.:  ^at)  By  serving 
of  notice  in  writkig  upon  the  adverse  party  or  his  attorney,  and  also 
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upon  ^e  clerk  of  the  court  in  which  ^e'  case'  was  tried,  of  sudi  appeal ; 
or  (b)  by  procuring  a  transcript  of  the  record  in  the  cause  and  filing  the 
same  in  the  office  of  the  clerk  of  the  Supreme  Gwrt,  and  then  having 
such  clerk  issue  notke  to  all  adverse  parties  of  the  fact  of  such  appeal. 

Where  bond  is  filed  and  an  appeal  prosecuted  under  the  provisions 
of  said  section  675,  no  notice  to  the  adverse  party  is  necessary,  but  an 
appeal  cannot  be  perfected  under  the  provisions  of  said  section  681  unless 
the  notice  therein  required  is  given^ 

In  this  case  no  bond  was  filed;  the  ^>pellant  had  a  right  to  perfect 
an  appeal  under  the  provisions  of  section  681,  supra,  if  he  so  desired ;  but 
to  perfect  such  appeal  notke  was  necessary,  and  no  notice  was  ever  gi- 
ven, or  attempted  to  be  given,  in  this  case,  and  we  are  therefore  without 
jurisdiction. 

The  motion  to  dismiss  this  appeal  upon  this  record  must  be,  and  is, 
sustained. 

Appeal  dismissed. 


TERRE  HAUTE  MALLEABLE  &  MFG.  CO.  v.  WEHRLE. 
(No.  11183.) 

(Appellate  Cx)urt  of  Indiana,  Division  No.  2.    Nov.  18,  1921.) 

132  Northeastern  Reporter,  698. 

1.  MASTER  AND  SERVANT— INGUINAL  HERNIA  HELD  *TER- 

SONAL  INJURY  BY  ACCIDENT,"  WITHIN  COMPENSATION 

ACT. 

A  workman  doing  his  work  in  the  normal  and  regular  way,  who  sus- 
tained inguinal  hernia  in  lifting,  held  to  have  sustained  a  "personal  in- 
jury by  accident"  within  the  Workmen's  Compensation  Act;  such  injury 
being  accidental. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  373.) 

2.  MASTER    AND    SERVANT    —    FINDING    OF    EMPLOYER'S 

KNOWLEDGE   OF   COMPENSATION   CLAIMANT'S   INJURY 

HELD  JUSTIFIED. 

Where  compensation  claimant,  who  sustained  a  hernia,  told  his  fore- 
man about  the  severity  and  location  of  the  pain  immediately  after  the 
injury,  and  was  sent  by  the  foreman  to  the  nurse,  and  by  the  nurse  to 
the  company's  surgeon,  held  that  the  Industrial  Board  was  justified  in 
finding  tihat  the  employer  had  personal  knowledge  of  the  injury  at  the 
time  it  was  received. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[1].) 

Appeal  from  Industrjal  Board. 

Proceedings  under  the  Workmen's  (Compensation  Law  (Laws  1915,  c. 
106)  by  William  Wehrle.  Compensation  for  injury  opposed  by  the  Terre 
Haute  Malleable  &  'Manufacturing  Company,  employer.  From  award  of 
Industrial  Board  for  employee,  the  employer  appeals.     Affirmed. 

Frederick  K.  Warne  and  Joseph  W.  Hutchinson,  both  of  Indianapolis, 
for  appellant. 
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Dausman,  J.  Two  contentions  are  prea^  nted  by  the  appellant,  viz. : 
(1)  That  there  is  no  evidence  to  support  the  finding  that  the  emplojree 
received  "a  personal  injury  by  an  accident";  and  (2)  that  the  employer 
had  personal  knowledge  of  the  injury  at  the  time  the  injury  was  received. 

The  first  contention  is  based  on  the  proposition  that  to  bring  a  case 
within  the  statute  two  separate  and  distinct  things  must  exist,  viz.  an 
accident  and  an  injury;  the  acddeht  being  the  caifse  and  the  injury  the 
result  Counsel  insist  that  these  two  things  must  not  be  confused.  The 
record  discloses  that  the  injury  for  which  compensation  was  allowed  is 
ii^^inal  hemia«  The  woiicman's  testimony,  which  stands  uncontradicted, 
discloses  the  nature  of  his  work  and  the  mannerr  in  which  it  was  per- 
formed, and  the  cause  of  his  injury.     He  testified  as  follows* 

"My  job  was  to  see  that  the  cores  were  sent  out  to  the  molders  and 
to  carry  them  from  the  hdich  in  the  core  room  out  \o  the  rack  in  the 
stcfck  room-  Some  cores  are  light  and  some  are  awful  heavy.  I  should 
judge  some  weigh  as  high  as  90  pounds.  Some  cores  are  on  a  board. 
There  is  a  oore  that  weighs  30  pounds  on  a  board,  and  there  is  a  core 
that  weighs  from  60  to  72  pounds  on  a  board.  I  was  lifting  those  boards 
when  I  was  injured.  I  had  to  take  them  off  the  rack,  lift  them  upv  raise 
them  across,  get  the  board,  and  raise  it  up  and  put  in  on  the  truck.  -Some- 
times I  would  put  four  or  six  boards  on  the  truck,  wheel  them  out  to  the 
storeroom,  and  then  put  them  in  their  places.  Some  went  in  racks  and 
some  on  the  floor.  In  lifting  them  off  the  trade  I  had  to  let  the  board 
go  down  on  the  ground,*  then  straddle  out  and  lift  them  up  easy,  so  as 
not  to  shake  the  board.  When  I  was  lifting  those  heavy  cores  I  felt 
someUiing  go  wrong.    I  had  an  awful  pain  in  the  right  groin." 

[1]  When  taken  literally,  the  statute  seems  to  sustain  counsel's  con- 
tention. Literally  it  seems  to  Micate  that  there  must  be,  an  accident 
external  to  the  body  of  the  workman,  a  mishap  in  the  environment,  which 
results  in  an  injury  to  his  body.  In  ^e  case  at  bar  there  was  no  external 
accident,  no  mishap  in  die  envir^cmnient  The  workman  was  doing  his 
work  in' the  natural,  normal,  and.  regular  Way.  He  was  doing  his  work 
exacdy  as  he  intended  to  do  it  But  'the  uijury  was  accidental.  It  was 
not  expected, ^anticipated,  foreseen,  designed,  or  intended.  But.  it  is  so 
well  setded  as  qo  longer  to  admit  of  argument  that  Mn  cases  like  the  one 
•  at  bar,  where  the  Injury. results  from  muscular  strain  and  exertion,  the 
workman  is  entitled  to  compensation.  To  include  cases  of  tha^t  charac- 
ter, the  courts  regard  the  words  of  the  statute  "personal  injury  by  acci- 
.  dent"  as  equivalent  to  the  words  ''accidenftal  injury."  j'or  this  class  of 
cases,  the  idea  of  an  external  accident  is  thereby  eliminated.  See,  Indian 
Credc  Coal,  etc.,  Co.  v.  Calvert,  68  Ind.  App.  474,  119  N.  E.  519,  120  N. 
E.  709. 

[2]  As  to  the  second  contention,  it  is  sufficient  to  say  that  the  un- 
contradicted evidence  is  that  the  injured  employee  imnrediately  after  re- 
ceiving the  injury,  told  his  foreman  about  the  sev*»*fty  and  location  of 
th^  pain  from  which  he  was  suffering;  that  there^i^tn  the  foreman  sent 
him  to  the  nurse;  and  that  the  nurse,  in  turn,  *eiit  him  to  the  company's 
surgeon.  From  all  the  evidence  bearing  on  this  point,  the  finding  is  a 
legitimate  conclusion.  Hornbrook,  etc.,  Co.  v.  Stewart,  .66  Ind.  App.  400, 
118  N.  E.  315. 

The  award  is  affirmed. 


-Vol.  IX — Comp. 
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PAYNE,  DiKEcroR  General  of  Railroads,  v.  WALL.     (No.  lllOa) 

(A|>pellate  Court  of  Indiana,  Division  No.  L    Nov.  16,  1921.) 

132  Northeastern  Reporter,  707. 

1.  MASTER  AND  SERVANT  — FINDING  OF  COMPENSABLE  IN- 

JURY  HELD  NOT  MERE  CONCLUSION. 

In  a  workmen's  compensation  proceeding,  a  finding  of  the  Industrial 
Board  that  the  injury  was  received  from  an  accident  arising  out  of  and 
in  the  course  of  the  employment  is  not  objectionable  as  a  mere  conclu- 
sion rather  than  a  finding  of  ultimate  fact 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

2.  MASTER  AND  SERVANT— INJURY  WHILE  LEAVING  PLACE 

OF  WORK  HELD  COMPENSABLE. 

Where  an  employee,  engaged  In  shoveling  coal,  after  (Quitting  work 
for  the  day,  went  to  a  nearby  desk  on  the  employer's  premises  to  fill  out 
a  card  pertaining  to  his  work,  and,  after  he  started. to  leave  by  going  down 
a  nekrby  stairway  on  the  premises,  was  injured  by  a  lump  of  coal  thrown 
by  another  employee,  a  finding  of  the  Industrial  Board  that  the  iojury  was 
received  from  an  accident  in  the  course  of  his  employment  cannot  be  dis- 
turbed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[2].) 

3.  MASTER  AND  SERVANT— INJURY  IN  QUARREL  WITH  AN- 

OTHER PMPLOYEEE  HELD  COMPENSABLE. 

Where  employees  doing  the  same  Woilc  engaged  in  a  controversy  as 
one  was  quitting  for  the  day  and  the  other  starting  work  concerning  the 
atmount  of  work  done  by  each,  in  the  progress  of  which  quarrel  plaintiff, 
while  leaving  the  premises,  was  struck  by  a  lump  of  coal  thrown  by  the 
other  emplojree,  the  Industrial  Board  was  warranted  in  finding  that  plain- 
tiff received  his  injuries  from  an  accident  arising  out  of  his  emplo3rment. 

(For  other  case3,  see  Master  and  Ser\'ant,  Dec.  Dig:  §  373.) 

Appeal  from  Industrial  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Henry  Wall 
for  compensation  for  injuries,'  opposed  by  John  Barton  Pasme,  Director 
General  of  Railroads,  Agent.  Compensation  was  awarded,  smd  defendant 
appeals.    Affirmed. 

Beasley,  Douthitt,  Crawford  &  Beasley,  of  Terre  Haute,  for  appellant. 
A.  Z.  Thomas,  of  Terre  Haute,  for  appellee. 

Batman,  J  .  [1]  This  is  an  appeal  from  an  award  of  compensation 
by  the  Industrial  Board,  based  oh.  a  finding  which  contains  the  following 
statement,  among  others,  that : 

Appellee  ''received  a  personal  injury  by  an  accident  arising  out  of  and 
in  the  course  of  his  employment." 

Appellant  contends  that  this  is  the  statement  of  a  mere  conclusion, 
and  not  die  finding  of  an  uitimat  fact  The  decisions  on  which  this  con- 
tention is  bascKl,  in  so  far  as  they  tend  to  sustain  the  same,  were  expressly 
disapproved  by  this  court  in  the  case  of  Muncie,  etc.,  Co.  v.  Thompson 
(1918)  70  Ind.  App.  157.  123  N.  E.  196.  The  only  other  questions  pre- . 
sented  relate  to  the  sufficiency  of  the  evidence  to  sustain  the  above  finding. 
There  is  substantial  evidence  tending  strongly  to  establish  the  following 
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facts :  Appellant  had  in  his  employ  three  men,  whose  duties  required  them 
to  shovel  cdal  into  certain  bents  for  use  in  connection  with  the  <^>eration 
of  a  railroad.  These  men  were  Lape,  Dunham,  and  appellee.  They  did 
not  ^  work  at  the  same  time,  hut  worked  succeessively  during  the  day 
and  nighty  each  working  a  period  of  eight  hours.  On  the  day  appellee 
received  his  injuries  he  had  been  preceded  in  this  work  by  Dunham.  Ap- 
pellee took  up  the  work  at  6  o'clock  in  the  mormng  and  worked  until  about. 
2  o'clock  in  the  afternoon.  A  few  minutes  before  appellee'^  quitting  tin»e,- 
Lape  came  up  to  succeed  him  in  the  work,  and  while  appdtee  was  ^11  in 
the  car  where  he  had  been  alioveling  cpal,  a  controversy  arose  between 
hin  and  Lape  with  reference  to  the  work  whidi  they  and  Dunham  were 
performing  for  appellant,  which  involved  a  question  as  to  whether  each 
was  doing  his  full  ^lare  of  the  same.  .  After  appeilee  had  quit  shoveling 
cqaI  and  had  gone  to  a  nearby  desk  on  the  premises  to  fill  out  a.  card  per- 
taining* to  his  work,  the « controversy  was  continued,  and  there  developed 
into  a  quarrel  about  the  sarnie  matter,  resulting  in  anger  on  the  part  of 
boith,  and  the  use  of  provoking  language,  in  which  the  lie  was  given  and 
threats  were  made.  During  the  progress  of  this  quarrel,  appellee  started 
to  leave,  by  going  down  a' nearby  stairway  on  the  iHremises,  and  while  so 
doing  was  struck  witii  a  lump  of  ooal  thrown  by  Lape  and  severely  in- 
jured. 

[2]   This  court  has  held  that— 

In  die  application  of  the  Workmen's  Compensation  Act  (Laws  1915, 
c  106)  a  servant's  employtnent  is  not  limited  ''to  the  exact  moment  when 
the  woikman  reac^tes  the  place  where  he  is  to  begin  his  work,  or  to  the 
moment  when  he  ceases  that  work.  It  necessarily  includes  a  reasonable 
amount  of  time  and. space  before  and  after  ceasing  actual  emplojrment, 
haying  in  mind  all  the  circumstances  connecteid  with  the  accident.  Whether 
an  employee,  in  going  to  or  returning  iroin  the  place  of  his  emi^Ojrment, 
is  in  the  line  of  his  employment,  is  governed  and  controlled  by  the  parr 
ticular  circumstances  and  facts  of  eadi  case.  There  must,  however,  be  a 
line  beyond  which  the  liability  of  the  employer  cannot  continue.  Where 
that  line  is  to  be  drawn  is  usually  a  queestion'of  fact"  Indiana  Creek, 
etc^  Co.  V.  Wdir,  128  N.  E  765. 

Under  this  rule  it  is  clear  that  we  would- not  }^  warranted  in  dis- 
.turfoin^  the  finding  in  the  instant  case  that  appellee  received  his  injuries  by 
an  accident  in  the  course  of  his  employment.  . 

[S]  It  only  remains  to  be  determined  whether  the  eyidence  is  s.u£B- 
dent  to  sustain  the  finding  that  appellee  rec^ved  his  injuries,  by  an  acd- 
dent  arising  out  of  his  empldyment  An  examination  of  the  decisions  of 
the  courts  in  the  va^ous  8t4tes  which  have  Workmen's  Compensation  Acts 
similar  to  ours  discloses  that  much  has  been  said  as  to  what  rule  should 
govei^  in  determining  whether  am  injury,  inflicted  1^  a  fellow  servant  as 
-the  result  of  a  personal  controvert  in  the  oourse  of  his  employment, 
arises  ofxt  of  his  employment.  This  court  ^has  heretofore  considered  this 
question,  ana  in  the  case  of  Mueller  v.  KHngman,  125  N-.  E.- 46^^  quoted, 
the  following  rule  with  approval;  • 

"An  cotoctu-  io  the  rule  that  the  accident,  to  be  within  the  Compensa- 
tion Act,  must  have  had  its  origin  in  «ome  risk  of  the  employment  No 
fixed  rule  to  determine  what  is  a  ri^  of  the  employment  h^  been  estab- 
lished. Where  men  are  working  together  at  the'  same  work,  disagree- 
ments may  be  expected  to  ^se  about  the  work,  the  manner  of  doing  it, 
as  to  the  use  of  tools,  interference  with  one  another,  and  many  other  de- 
tails which  may  be  trifling  or'  important.  Infirmity  of  temper,  or  worse, 
may  be  expected,  and  occasionally  blows  and  fighting.  V^en  the  disa- 
greement arises  out  of  the  employer's  work  in  which  two  men  are  en- 
gaged, and  as  a  result  of  it  one  injures  the  other,  it  may  be  inferred  that 
the  injury  arose  out  of  the  employment." 
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Applying  tliis  rule  to  the  instant  case, -it  is  dear  to  us  that  the  Indus- 
trial Board  was  warranted  in  making  the  finding  that  appellee  received 
his  injuries  by  an  accident  arising  out  of  his  employment  In  reaching  this 
conclusion  we  have  not  been  unmindful  of  the  case  of  Union  etc.,  Co.  v. 
Davis  (1916)  64  Ind.  App.  227,  115  N.  E.  676,  cited  by  appellant.  That 
case,  however,  will  prove  misleading  unless  read  in  connection  with  the 
later  case  of  Polar,  etc.,  Co.  v.  Mulray  (1917)  61  Ind.  App.  270,  119  N.  E. 
149,  written  by  the  same  judge,  wherein  a  distinction  is  ihade,  based  on  a 
difference  in  facts.  We  elect  to  stand  by  the  rule,  stated  and  approved  in 
the  case  of  Mueller  v.  Klingman,  supra,  and  the  case  of  Union,  etc.,  G). 
V.  Davis,  supra,  must  be  considered  disapproved,  in  so  far  as  it  st?ites  any 
rule  to  the  contrary. 

Finding  no  reversible  error  in  the  record,  the  award  is  affirmed. 


STEPHENS  v.  STEPHENS  et  al.     (No.  11184.) 

(Appellate  Court  of  Indiana,  Division  No.  1.    Nov.  29,  1921.) 

132  Northeastern  Reporter,  747. 

MASTER  AND  SERVANT  --  CHILD  ^LIVING  WITH  DIVORCED 

MOTHER    HELD    NOT    A    "DEPENDENT"    ENTITLED    TO 

COMPENSATION.  FOR  FATHER'S  DEATH. 

Findings  that  a  child's  parents  were  divorced,  custody  being  awarded 

tQ  her  mother,  whose  judgment  for  $100  for  alimony  and  support  of  the 

child  was  paid,  thatlhc  divorce  judgment  was  unmodified,  and  that  the 

child  had  lived  with  and  had  been  supported  by  her  mother  continuously 

since  the  divorce,  aside  from  annual  contributions  of  not  over  $50,  made 

by  the  father  during  the  last  five  years  of  his  life,  held  not  to  show  that 

the  child  was  a  ''dependent"  within  Workmen's  Compensation  Act.  §  38, 

as  amended  by  Acts  1919,  p.  165,  providing  that  a  diild  under  18  years 

is  conclusively  presumed  dependent  upon  a  parent  upon  whom  the  laws 

of  the  state  impose  the  obligation  to  support. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  388.) 
(For  other   definitions,   sec   Words   and   Phrases,   First  and   Second 
Series,  Dependent.) 

Appeal  from  Industrial  Board. 

Proceeding  under  the  Workmen's  (Compensation  Act  by  Edith  Helen 
Stephens  to  recover  conrpensiCtion  for  death  of  Shirley  Stephens,  em- 
ployee, opposed  by  the  Essenbee  Mines  Company,  employer,  in  which 
Oval  Stephens  and  another  also  claimed  the  compensation.  From  an 
award  for  Oval  Stephens  and  another  against  the  employer,  and  denial 
of  award  to  Edith  Helen  Stephens,  she  appeals.     Award  affirmed. 

(ko.  W.  W«lls.  of  Terre  Haute,  and  W.  F.  Elliott  and  (5ea.  W. 
Payne,  both  of  Indianapolis,  for  appellant. 

A.-  L.  Miller,  of  Terre  Haute,  and  G.  M.  Crane,  of  Indianapolis, 
for  appellees. 

Batman.  P.  J.  This  appeal  involves  an  award  in  favor  of  appellees. 
Oval  Stephens  and  Richard  Charles  Richmond,  against  their  coappellee, 
Essenbee  Mines  Company,  growing  out  of  the  deaUi  of  Shirley'^Stephens, 
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one  of  its  employees,  and  the  denial  of  an  award  to  appellant  The  find- 
ing of  facts  are  sufftcient  to  sustain  the  award  in  favor  of  appellees  Step- 
hens and  Richmond  and  in  addition  thereto  contains  the  following: 

**That  the  plaintiff,  Edith  Helen  Stephens,  is  the  daughter  of  the  said 
Shirley  Stephens;  that  the  said  Shirley  Stephens  and  mother  of  Edith 
Helen  Stephens  were  married  on  May  22,  1909;  that  the  plaintiff,  Edith 
Helen  Stephens,  was  born  March  2,  1910;  that  on  the  15th  day  of  June, 
-1911,  the  mother  of  Edith  Helen  Stephens  obtained  a  divorce  from  said 
Shirley  Stephens  in  the  circuit  court  of  Warrick  county,  Ind.;  that,  by 
.  the  judgment  of  the  court  in  said  divorce  proceedings,  the  care  and  cus- 
tody of  Edith  Helen  Stephens  was  granted  to  her  mother,  until  the  fur- 
ther order  of  the  court;  that  in  said  proceeding  the  mother  of  the  said 
Edith  Helen  Stephens  recovered  a  judgment  against  Shirley  Stephens  for 
$10p  as  alimony  and  for  the  support  and  maintenance  of  Edith  Helen 
Stephens;  that  said  judgment  was  paid*  in  full  by  the  said  Shirley  Step- 
hens on  June  15.  1911.  that  there  has  been  no  modification  or  change  in 
the  judgment  rendered  in  said  divorce  proceeding  on  June  15,  1911 ;  that, 
continuously  since  the  rendition  of  said  judgment  in  said  divorce  pro- 
ceeding, the  plaint ifF«  Edith  Helen  Stephens,  has  lived  with  her  mother; 
that,  during  the  first  five  years  after  the  granting  of  said  divorce,  the 
said  Shirley  Stephens  made  no  contributions  whatever  to  the  support  of 
Edith  Helen  Stephens;  that  during  the  last  five  years  immediately  prior 
to  his  death  the  said  Shirley  Stephens  made  contributions  \to  the  support 
of  the  said  Edith  Helen  Stephens;  that  said  contributions  did  not  exceed 
$50  per  year  during  said  five  years;  *  *  *  that,  aside  from  the  con- 
tributions from  Shirley  Stephens  during  the  last  five  years  of  his  life,  the 
plaintiff,  Edith  Helen  Stephens  was  supported  from  and  after  June  15, 
1911,  by  her  mother." 

Appellant  contends  that  under  the  facts  found  she  must  be  conclu- 
sively presumed  to  be  wholly  dependent  for  support  upon  her  deceased 
father,  Shirley  Stephens,  and  that  therefore  the  denial  of  an  award  of 
compensation  in  her  favor  is  contrary  to  law.  A  determination  of  the 
question  raised  by  this  contention  requires  a  consideration  of  section  38 
of  the  Workmen's  Compensation  Act  This  section,  as  originally  en- 
acted contains,  among  others,  the   following  provision: 

"The  following  persons  shall  be  conclusively  presumed  to  be  wholly - 
dependent  for  support  upon  a  deceased  employee:    *    ♦    ♦     (c)    A  boy 
under  the  age  of  18,  or  a  girl  under  the  age  of  18  upon  the  parent  with 
whom  he  or  she  is  living  at  the  time  of  the  death  of  such  parent,  there 
being  no  surviving  dependent  parent    *    *    '^^  Acts  1915,  p.  402. 

In  1919  the  Legislature  evidently  realized  that  under  certain  circum- 
stances a  child  under  18  years  of  age  should  be  conclusively  presumed  to 
be  wholly  dependent  for  support  upon  a  deceased  parent,  although  such 
child  might  not  be  living  with  such  parent  at  the  time  of  his  or  her 
death,  and  amended  said  section  so  that  it  now  contains  the  following 
provisions  with  reference  to  a  child  under  18  years  of  age: 

"The  following  persons  shall  be  conclusively  presumed  to  l^  wholly 
dependent  for  support  upon  a  deceased  employee*:    *    ♦    ♦ 

•*(c)  A  child  imder  the  age  of  eighteen  years  upon  the  parent  with 
whom  he  or  she  is  living  at  the  time  of  the  death  of  such  parent 

**(d)  A  child  under  eighteen  years  upon  the  parent  with  whom  he 
or  she  may  not  be  living  at  the  time  of  the  death  of  such  parent  but 
upon  whom,  at  such  time,  the  laws  of  the  state  imposes  the  obligation 
to  support  such  child."    Acts  1919,  p.  165. 

Appellant  contends  that  there  are  a  number  of  statutes  in  this  state 
which  impose  a  legal  obligation  upon  a  father  to  support  his  minor  child, 
and  therefore  she  was  entitled  to  share  in  the  award'  of  compensation 
tnade  in  this  case  by  reason  of  the  death  of  her  father,  as  stated  in  the 
finding  oj   facts,   by  virtue   of   said  subdivision    (d).     We   cannot  agree 
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that  the  mere  fact  of  the  existence  of  the  statutes  to  which  appellant 
refers,  imposes  an  obligation  upon  a  parent  to  support  his  chiki,  to  as  to 
bring  said  subdivision  (d)  into  operation  in  every  instance,  where  such 
parent  meets  his  death  under  such  circumstances  as  to  warrant  an  award 
of  compensation  against  his  employer.  If  such  were  the  case,  there 
would  be  no.  occasion  for  the  limitations  found  in  said  subdivisions  (c) 
and  (d),  but  a  general  provision  that  every  child  under  the  age  of  18 
ytsiri  shall  be  conclusively  presumed  to  be  wholly  dependent  for  support 
upon  his  or  her  parent,  would  have  sufficed,  and  no  doubt  would  have 
been  employed.  We  therefore  conclude  that  the  limitations  found  in  said 
subdivisions  are  significant. 

While  it  is  true,  as  appellant  contends,  that  the  several  statutes  of 
our  state  impose  a  legsl  obligation  on  a  father  to  support  hi»  minor  childL 
the  existing  facts  may  be  such  as  to  so  far  suspend  such  obligation  that 
a  failure  to  support  sudi  child  will  create  neither  a  legal  nor  a  criminal 
liability  against  hkxk  In  sudi  event  said  subdivision  (d)  would  have 
no  application.  An  illustration  of  such  circumstances  may  be  found  in 
a  case  were  the  parents  of  a  minor  child  have  been  divorced, '  and .  the 
custody  of  such  child  has  been  awarded  to  the  mother,  who  is  amply  able 
to  support  and  educate  it,  without  any  provision  having  been  made  re- 
quiring the  father  to  contribute  thereto,  or  if  such  a  provision  was  made 
it  has  been  .fully  met,  and  the  child  is  being  pmerly  supported  and 
educated  by  the  mother.  Husband  v.  Husband  (1879)  67  Ind.  583.  33 
Am.  Rep.  107;  Ramscnr  v.  Ramsey  (1889)  121  Ind.  215,  23  N.  £.  69.  6 
L.  R.  A.  682;  Hedrick  v.  Hedrick  (1891)  128  Ind.  522,  26  N.  E.  768; 
Tobin  V.  Tobin  (19Q2)  29  Ind.  App.  382,  64  N.  E.  624.  In  tiie  instant 
case  the  findmg  of  facts  shows  that  appellant's  parents  were  divorced; 
that  her  care  imd  custody  was  awarded  to  her  mother  until  the  further 
order  of  court;  tiiat  a  judgment  was  rendered  again^  her  father  and  in 
favor  of  her  mothier  for  $100,  as  alimony  and  for  the'  support,  and  main-, 
tenance  of  appellant,  which  was  paid  on  the  date  oi  its  rendition;  that 
there  has  been  no  modifKation  or  change  of  the  judgment  rendered  in  said 
divorce  proceeding;  that  appellant  has  lived  with  her  mother  continuously 
since  said  divorce  was  granted,  and  has  been  supported  by  her,  aside  from 
annual  contributions  thereto,  hot  exceeding  $50,  made  by  her  father -dur- 
ing the  last  five  years  of  Bis  life.  These  facts  fail  to  show  that  the  laws 
of  this  state  imposed  any  obligation  upon  said  Shirley  Stephens  to  sup- 
port appellant,  within  the  meaning  of  said  subdivision  (d),  at  the  time 
he  met  his  death.  Circumstances  may  have  existed,  notwithstanding  such 
decree  and  the  absence  of  any  modification  thereof,  tmder  which  the  law 
would  have  imposed  such  an  obligation,  but  the  evidence  is  not  in  the 
record,  and  its  sufficiency  to  sustain  the  finding  is  not  challenged. 

Finding  no  reversible  error  in  the  record,  the  award  is  affirmed. 
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EMPIRE  HEALTH  &  ACCIDENT  INS.  CO.  v.  PURCELI. 
(No.  11115.) 

(Appdlate  Court  oL Indiana,  Division  No.  2.    Nov.  2,  1921.) 

122  Northeastern  Reporter  664. 

1.  MASTER  AND   SERVANT  — COMPENSATION, ACTS    LIBER- 
ALLY CONSTRUED. 
The  wonds  "by  accident  arising  out  of  and  in  the  course  of  the  em* 

ployment,**  in  workmen's  compensation  acts,  should  be  given  a  libenal  con* 

struodon. 

(For  pther  cases,  see  Master  and  Servant,  Dec  Dig.  §  371.) 

Z  MASTER  AND  SERVANT— "ACCIDENT  ARISING  OUT  OF  EM- 
PLOYMENT,*' WITHIN  COMPENSATION  ACT  DEFINED. 
An  accident  arises  out  of  the  employment,  within  the  Workmen's  Com- 
pensation Act,  when  there  is  a  causal  connection  between  it  and  tiie  per- 
formance of  some  service  of  the  em^oyment;  the  causal  relation  being 
established  when  tiie  accident  is  shown  to  have  arisen  out  of  a  risk  which 
a  reasonable  person  might  have  comprehended  as  incidental  to  the  employ- 
ment at  the  time  of  entering  it,  or  when  the  evidence  shows  an  incidental 
connection  between  the  conditions  under  which  the  employee  works  and 
his  resulting  injury. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  372.) 
(For  other  definitions,  see   Words  and   Phrases,  First  and   Second 
Series,  Course  of  Employment) 

4.  MASTER  AND  SERVANT  — INJURIES  TO  INSURANCE  COL- 

LECTOR ON  STREET  HELD  DUE  TO  RISK  OF  EMPLOY- 
MENT WITHIN  COMPENSATION  ACT. 

Where  the  duties  of  an  insurance  solicitor  and  collector  of  premiums 
required  him  to  travel  on  foot  on  the  streets,  a  locality  to  whidi  he  was 
required  to  go  constituted  the  place  of  his  employment,  and  the  hazard  of 
being  assaulted  or  robbed  on  account  of  his  business,  as  well  as  the  hazard 
of  falling,  were  incidental  to  his  employment,  so  as  to  entitle  him  to  com- 
pensation for  injuries,  though  the  public  generally  in  that  vicinity  was  ex- 
posed to  the  same  haasards.. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375 [2] 

5.  MASTER  AND  SERVANT— EVIDENCE  HELD  TO  SHOW  COM- 

PENSABLE    INJURIES    TO    INSURANCE    COLLECTOR    AS- 

SAULTED. 

Evidence  held  sufficient  to  warrant  an  inference  that  th^  injuries  of 
an  insurance  collector  from  an  assault  resulted  from  conditions  brought 
about  by  reason  of  his  employment,  so  as  to  entitle  him  to  an  award  un- 
der the  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

6.  MASTER  AND  SERVANT  — CAUSE  OF  INJURY  JUSTIFYING 

COMPENSATION. 

For  causal  relation  to  exist  between  an  employment  and  the  injury,  so 
as  to  justify  compensation,  it  is  not  necessary  that  the  injury  be  one 
which  ought  to  have  been  foreseen  or  expected,  but  it  must  be  one  which, 
after  the  event,  may  be  seen  to  have  had  its  origin  in  the  nature  of  the 
employment 

(For  otiier  cases,  see  Master  and  Servant,  Dec.  Dig.  §  372.) 
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7.  MASTER  AND  SERVANT  — FINDING  HELD  ONE  OF  ULTI- 
MATE FACT  SUFFICIENT  TO  SUSTAIN  COMPENSATION 
AWARD. 

The  Industrial  Board's  finding  that  claimant  received  a  personal  in- 
jury by  an  accident  arising  out  of  and  in  the  course  of  his  employment  19 
a  finding  of  ultimate  fact,  withih  Workmen's  Compensation  Act,  §  59,  and 
is  sufficient  to  sustain  an  award. 

(For  other  cases,  see  Master  aftd  Ser^-ant,  Dec.  Dig.  §  416.) 

Appeal  from  Industrial  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  by  WilKam  F. 
Purcell  for  compensation  for  injuries,  opposed  by  the  Empire  Health  %r 
Accident  Insurance  Company,  employer.  Compensation  was  awarded  by 
the  Industrial  B<)ard,  and  the  employer  appeals.    Award  affinn^. 

White  &  Jones  and  H.  B.  Johnson,  all  of  Indianapolis,  and  Samuel 
A.  Harper,  of  Chicago,  for  appellant 

James  M.  Berryhill,  of  Indianapolis,  for  appellee. 

McMahan,  J.  This  is  an  appeal  from  an  award  of  the  Industrial 
Board  on  account  of  accidental  injuries  sustained  by  appellee  while  in  ap- 
pellant's employ.  The  errors  assigned  are  :  (1)  The  award  is  contraty 
to  law :  (2)  the  facts  found  by  the  Board  are  insufficient  to  sustain  the 
award;  (3)  the  facts  found  are  not  sustained  by  sufficient  evidence.  Ap- 
pellant contends  there  is  no  evidence  tending  to  show  appellee's  injury 
was  one  ''arising  out  of"  of  '*in  the  course  of"  the  employment. 

The  evidence  discloses  the  following  facts:  December  7,  19C0,  ap- 
pellee was  in  the  employ  of  appellant  as  an  insurance^  solicitor  and  col- 
lector of  premiums  at  an  average  weekly  wage  exceeding  $24.  About  5 
p.  m.  on  said  day  he  received  a  personal  injury  by  accident  as  a  result  of- 
which  he  has  been  totally  disabled  and  unable  to  work  since  receiving,  said 
injury.  Appellant  had  knowledge  of  said  injury  December  9,  1920.  About 
.*>  p.  m.  December  7,  1920,  appellee, j*n  the  course  of  his  employment,  called 
at  the  home  of  one  Williams,  for  the  purpose  of  collecting  a  premium  from 
Williams  on  a  policy  issued  by  appellant.  One  Charley  Wood  was  Hying 
with  Mr.  Williams  at  that  time,  and  was  present  when  appellee  made  the 
collection  from  Williams.  A  friend  of  Wood,  by 'name  of  Mason,  was 
also  present  at  that  time.  After  appelleee  made  his  collection  from  Wil- 
liams and  as  he  was  going  out  of  die  door  he  asked  Wood  what  he  had 
for  him.  Wood  replied  that  he  did  not  have  anything,  as  he  had  been 
sick  and  not  able  to  work.  Appellee  and  Wood  stood  just  outside  or  near 
the  open  door,  whenvWood  asked  appelleee  about  a  claim  he  (Wood)  had 
against  appellant  and  why  it  had  not  been  paid,  to  which  appelleee  replied 
that  when  the  company  "catches  you  up  it  won't  pay  you."  By  diis  time 
appellee  and  Wood  had  gotten  outside  of  the  house  smd  closed  llie  door. 
Mason  had  also  left  the  house.  Appellee  and  Wood  as  they  left  the  room 
were  discussing  the  question  of  Wood's  claim  in  a  friendly  manner. 
From  three  to  five  minutes  later  appellee  pushed  the  door  open  and  came 
back  into  the  house,  sat  down  on  the  side  of  the  bed,  saying,  he  was  sick, 
ami  when  asked  if  he  wanted  a  doctor  told  Williams  to  csdl  up  the  ''force". 
Neither  Wood  nor  Mason  came  back  into  the  house  and  have  not  been 
seen  or  iieard  from  'since  that  time.  Williams  testified  that  he  did  not 
hear  any  noise  or  any  blows;  did  not  know  wheUier  appellee  was  struck 
nr  whether  he  fell;  did  not  know  whether  Wood  or  Mason,  or  either  of 
them,  struck  him;  they  were  outdoors;  and  he  did  not  know  anything 
about  it  until  appellee  came  Iwick  into  the  house.  When  appellee  oCm^ 
back  into  the  house  he  was  suffering  from  a  depressed  fracture  of  the 
skuir  and  a  laceration  of  the  brain  caused  by  bone  fragments,  flnce  which 
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time  he  has  not  at  tiroes  been  rational.  When  appellee  came  back  into  the 
house  he  was  unable  to  roake  himself  understood,  and  Williams  called  in 
a  neis^bor,  after  which  the  police  were  called  and  appellee  was  taken  to 
the  hospital.  Wood  was  insured  in  more  than  one  insurance  company  and 
had  more  than*  one  policy  for  which  appellee  collected.  At  the  time  of 
appellee's  injury  .and  prior  thereto  Wood  had  a  policy  issued  by  appellant 
up<Hi  which  he  had  made  a  claim  for  benefits  which  had  not  been  paid. 
Williams  and  a  fourth  man  were  busy  getting  supper  when  appellee  first 
called. 

It  was  admitted  that  on  December  7,  1920,  appellee  was  in  the  em- 
ploy of  appellant  at  a  weekly  wage  in  excess  of  $24;  that  on  said  date  he 
received  a  personal  injury,  as  a  result  of  which  he  had  ever  since  that  time 
been  totally  disabled  and  unable  to  work;  that  appellant  had  knowledge 
of  such  injury  two  days  later;  and  that  the  only  question  was  whether  or 
not  the  accidoit  arose  out  of  the  employment. 

[1,  2]  The  words  "by  accident  arising  out  of  and  in  the  course  of  the 
employment/'  as  used  in  workmen's  compensation  acts,  should  be  given  a 
liberal  construction  in  order  that  the  humane  purpose  of  their  enactment 
may  be  resdized.  An  accident  is  said  to  arise  out  of  the  employment  when 
there  is  a  causal  connection  between  it  and  the  performance  of  some  serv- 
ice of  the  employment  The  causal  relation  is  established  when  the  acci- 
dent is  shown  to  have  arisen  out  of  a  risk  which  a  reasonable  person  might 
have  comprehended  as  incidental  to  the  employment  at  the  time  of  enter- 
ing into  the  emplo3rment,  or  when  the  evidence  shows  an  incidental  con- 
nection between  the  conditions  under  which  the  employee  works  and  his 
resulting  injury.  Holland,  etc.,  Sugar  Co.  v.  Schraluke,  64  Ind.  App.  545, 
116  N.  E.  330. 

Appellant  contends  that  there  is  no  direct  evidence  showing  or  tending 
to  show  by  what  means. or  in  what  manner  appellee  was  injured;  that 
the  facts  <tisclosed  by  the  evidence  do  not^  warrant  the  conclusion  that  the 
injury  to  appelleee  arose  out  of  or  in  the  course  of  his  employment. 

The  record  presents  a  peculiar  situation.  Appellee  was  not  present 
at  the  hearing,  and  did  not  testify  as  a  Witness  ^before  the  single  member 
of  the  Board  or  at  the  hearing  before  the  full  Board.  He  was  not  repre^ 
sented  on  either  hearing  by  a  lawyer.  His  wife  was  present,  but  took  no 
part  in  the  examination  of  the  witnesses,  and  although  sworn  as  a  witness, 
she  was  unable  to  testify  to  any  fact  which  tended  to  show  how  appellee 
came  to  be  injured  other  than  that  he  was  injured  while  at  work.  She 
started  to  tell  what  her  husband  in  his  "last  declaration"  told  her  about 
his  injury,  but  was  prevented  from  doing  so  on  the  ground  that  all  she 
knew  was  hearsay.  The  doctor,  when  a'^ked  concerning  appellee's  condi- 
tion, replied,  "not  always  rational."  Whether  appellee  was  rational  and 
able  to  testify  at  the  time  of  the  hearing  is  not  directly  and  positively  dis- 
closed by  the  evidence. 

[3]  Appellant  insists  that  the  failure  of  appellee  to  testify  raises  a 
presumption  that  had  he  testified  his  testimony  would  have  been  against 
hinL  As  before  stated,  appellant  admitted  all  the  facts  necessary  to  sus- 
tain an  award  in  favor  of  appellee,  except  .that  it  did  not  admit  that  the 
injuiy  to  appellee  arose  out  of  his  employment  The  statement  of  the 
physician,  when  asked  about  appelleee's  condition,  that  he  was  not  always' 
rational,  and  the  character  of  appellee's  injury,  when  taken. in  connection 
with  the  facts  and  circumstances  as  disclosed  by  the  reoord,  are  sufficient, 
in  our  judgment,  to  explain  the  absence  of  appellee  and  his  failure  to  tes- 
tify as  a  witness  arid  to  overcome  any  presumption  that  might  possibly  be 
indulged  against  him  because  of  his  failure  to  testify. 

In  view  of  the  stipulation  ""that  the  only  question  is  whether  or  not 
the  accident  arose  out  of  the  employment"  there  is  no  merit  in  appellant's 
contention  that  the  evidence  fails  to  show  that  the  injury  occurred  in  the 
course  of  the  employment. 
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Where  an  insurance  ag«nt  was  injured  as  a  result  of  slipping  on  an 
i<^  sidewalk  while  going  from  his  train  to  the  hotel  in  a  town  to  whidi 
his  employer  had  sent  him  to  transact  business  for  the  company,  it  was 
held  diat  the  injury  arose  out  of  the  employment  In  Re  Hariaden,  66 
Ind.  App.  296^  118  N.  E.  142,  the  court  said: 

"Where  Ae  employment  of  the  injured  person  requires  him  to  be  at 
the  place  where  his  injury  is  received,  and  he  is  in  fact  at  such  place  in 
ptirsuance  of  the  discharge  of  the  duties  of  his  employment,  the  risk  there- 
by encountered  is  held  to  be  incident  to  such  emi^oyment,  liioug^  the  in- 
jury may  have  resulted  from  conditions  produced  by  the  weather  to  which 
personis  generally  in  that  locality  were  exposed.  Where  the  duties  of  the 
employee  require  him  to  travel  and  visit  different  places  in  order  that  he 
may  discharge  the  duties  of  his  emplosrment,  his  place  of  woiic  is  thereby 
enlarged  or  extended  to  include  all  the  places  to  which  such  employee 
necessarily  goes  in  discharging  the  duties  of  his  employment.  While  the 
condition  produced  by  the  weather  may  in  a  sense  affect  all  alike  in  the 
particular  vicinity,  yet  the  fact  remains  that  a  person  so  employed  is  much 
more  exposed  to  such  hazards  than  the  publip  generally  because  of  tiie 
duties  enjoined  upon  him  by  his  employment  and  the  place  or  places  to 
which  he  must  necessarily  go  in  the  discharge  of  such  duties.'' 

And,  continuing  (66  Ind.  App.  on  page  306,  118  N.  £.  144),  it  is  said: 

"If  the  nature  of  the  employment,  or  the  conditions  under  which  it 
was  pursued,  or  the  exposure  to  injury  it  entails,  or  the  doing  of  some- 
thing incidental  to  the  employment,  was  a  proximate  cause  of  the  injury, 
it  arises  out  of  the  employment  An  injury  of  this  description  is  one  of 
the  risks  of  the  empolyment ;  for  it  is  due  to  it  and  arises  from  it  either 
.  directly  or  as  incident  to  it,  or  to  the  conditions  and  exposure  surrounding 
it  And  the  proximate  cause  of  the  injury  is  not  necessarily  that  which 
immediately  arises  out  of  the  employment  but  may  be  that  which  is  rea- 
sonably incidental  to  it." 

[4-6]  In  the  instant  case  the  duties  of  appellee  required  him  to  travel 
from  place  to  place  for  the  purpose  of  soliciting  insurance  and  making 
collections.  The  localities  to  which  he  was  required  to  go  in  the  course 
of  the  business  constituted  the  place  or  places  of  his  employment  It  was 
by  reason  of  his  employment  that  he  was  at  the  place  where  he  was  in- 
jiured.  He  was  where  his  employment  took  him.  The  hazard  of  being 
injured  as  the  result  of  an  attempt  to  collect  money  due  appellant  the 
hazard  of  being  assaulted  or  robbed  on  account  of  his  business,  as  well  as 
the  hazard  of  being  injured  by  reason  of  accidentally  falling  while  in  the 
course  of  hi^  employment,  were  all  hazards  incidental  to  his  employment 
This  proposition  is  not  changed  by  the  fact  that  the  public  generally  in 
that  vicinity  was  exposed  to  the  same  hazards.  Appellee's  emplo3rment  as 
a  collector  of  money  exposed  him  to  increased  hazards  generally.  The 
evidence  warrants  the  inferenoe  that  his  injury  resulted  from  conditions 
brought  about  by  reason  of  his  employment  and  because  he  was  in  that 
locality  at  the  time  in  question.  As  was  said  by  the  court  in  the  Harraden 
Case: 

"The  facts  admit  of  no  other  inference  but  that  for  his  employment  he 
would  not  have  been  in  that  locality  at  the, time  of  his  injury.  His  eni- 
ployment  was  therefore  a  contributing  proximate  cause  of  his  injury.  By 
reason  of  it  he  was  exposed  to  a  hazard  whidi  in  all  reasonable  proba- 
bility he  would  not  oherwise  have  encountered.  The  work  he  was  em- 
ployed to  do  required  travel  anfd  made  him  particularly  subject  to  haz- 
ards to  an  extent  far  greater  than  like  hazards  encountered  by  the  general 
public.  Such  being  the  case,  the  facts  not  only  warrant  the  conclusion 
that  the  injury  of  Harraden  was  received  in  the  cottrsc  of  his  employment 
but  they  likewise  compel  the  inference  that  his  injury  arose  out  of  his  em- 
ployment within  the  spirit  purpose,  and  meaning  of  th©  Workmen's  Com- 
pensation Act  supra.     The  facts  on  which  the  questteti  is  based  invoke 
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the  application  not  only  of  the  principles  applied  in  cases  of  accident  due 
wfaolbr  to  confitions  product  by  the  weather,  but  likewise  invoke  die 
principles  ap^ied  to  accidents  causing  injuries  to  persons/ whose  employ- 
ment requires  them  to  go  upon  pubUc  streets  or  into  like  places  of  danger." 

In  Refuge  Assurance  Co.  v.  Miller,  49  Sc  L.  R.  67,  5  B.  W.  C  C.  522. 
an  insurance  agent  employed  to  collect  premiums  from  door  to  door  slipped 
on  some  Mairs  while  on  his  rounds  and  injured  himself.  It  was  held  Aat 
the  accident  arose  out  of  the  employment  In  the  course  of  the  opinion 
it  is  said: 

"If  this  man  was  on  this  stair  simply  and  solely  for  the  purpose  of 
his  business,  namely,  to  go  to  the  person  whom  he  was  calling  upon,  this 
accident  fairly  arose  out  of 'his  employment  as  well  as  in  the  course  of  it.*' 

As  said  t^  this  court  in  Re  Bollman,  126  N.  E  639: 
"The  question  in  each  case  must  be  determined  from  a  consideration 
of  its  own  facts  and  circumstances.  The  question  whether  the  accident 
resulting  in  injury  or  death  in  a  given  case  arises  out  of  the  employment . 
does  not  depend  upon  the  minute  details  of  what  the  employee  was  doing 
^at  the  time,  but  rather  upon  the  question  as  to  whether  the  accident  was 
due  to  a  haizard  to  which  tiie  employee  would  not  have  been  exposed  apart 
from  the  business  in  which  he  was  employed.  ^  *  ^*  The  accident  which 
caused  Bollman's  death  was  due  to  a  hazard  to  whidi  he  wouki  not  have 
been  exposed  apart  from  his  employment.  The  accident  was  the  result  of 
a  risk  whidi  was  reasonably  incidental  to  the  empbyment." 

Ap^lee  was  known  to  Wood  and  Mason  as  a  collector  for  insurance 
companies  and  likely  to  have  considerable  money  in  his  possession.  With- 
in a  few  minutes  before  he  was  injured,  appellee,  in  the  presence  of  Wood 
and  Mason^  collected  some  money  for  the  man  with  whom  Wood  was 
living.  Wood  and  Mason  left  the  house  just  before  appellee  did.  Appel- 
lee started  to  leave  the  house  and  in  so  doing  met  Wood  at  the  open  door, 
and  tiiere  asked  Wood  what  he  had  for  h|m.  It  is  dear  he  was  inquiring 
of  Wood  about  the  payment  of  the  premmm  on  an  insurance  policy  car- 
ried by  Wiood  ai>d  issued  by  appellant.  Appellee  and  Wood  became  en- 
gaged in  a  conversation  relative  to  a  claim  Wood  had  against  appellant  At 
this  point  the  door  was  closed.  Appellee,  Wood,  and  Mason  were  outside 
and  alone.  No  one  saw  or  heard  what  took  place  between  them.  From 
three  to  five  minutes  later  appellee  came  back  into  the  house.  His  skull 
was  fractured  and  his  brain  lacerated  and  torn  by  bone  fragments  which 
had  been  driven  into  it  He  was  unable  to  give  any  account  of  what  had 
taken  place,^  became  unconscious,  was  taken  to  the  hospital,  and  ever  since 
that  time  has  been  imable  to  perform  any  labor  and  only  at  times  seem- 
ingly rational.  Wood  and  Mason  disappeared  in  the  darkness,  without 
waiting  to  get  their  supper,  and  have  never  been  seen  since  that  time.  The 
disappearance  and  flight  of  Wood  and  Mason,  when  coupled  with  the  other 
facts  disclosed,  are  suflicient  to  warrant  an  inference  that  they  com- 
mitted an  assault  and  battery  upon  appellee  which  resulted  in  his  injury, 
and  that  such  injury  was  occasioned  becau.se  of  his  employment 

The  law  as  to  "street  risks"  is  well  stated  in  Redner  v.  Faber  &  Son, 
223  N.  Y.  379,  119  N.  E.  842,  where  the  court,  quoting  from  Dennis  v. 
White  &  Co.  [1917],  App.  Cas.  479,  said: 

''Ha  servant  in  the  course  of  his  master's  business  has  to  pass  along 
a  public  street,  whether  it  be  on  foot  or  on  a  bicycle,  or  on  an  omnibus  or 
car.  and  he  sustains  an  accident  by  reason  of  the  risk  incidental  to  the 
streets,  the  accident  arises  out  of  as  well  as  in  the  course  of  his  employ- 
ment. ♦  *  *  The  use  of  the  streets  by  the  workman  merely  to  get  to  or 
^rora  his  work  of  course  stands  on  a  different  footing  altogether,  but  as 
soon  itd  it  IS  established  that  the  work  itself  involves  exposure  to  the  perils 
of  the  streets  the  workman  can  recover  for  any  injuries  so  occasioned." 
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It  has  been  held  that  the  risk  of  an  employee  being  injured  when 
using  an  automobile  for  transportation,  by  and  when  being  stopped  by  of- 
licers  of  the  law  for  speeding  or  other  traffic  violations,  is  a  risk  to  be 
anticipated.    Wold  v.  Chevrolet  Motor  Co.  (Minn.),  179  N.  W.  219. 

While  there  must  be  some  causal  relation  between  the  employment  and 
the  injury,  it  is  not  necessary  that  the  injury  be  one  which  ought  to  have 
been  foreseen  or  expected,  but  it  must  be  one  which,  after  the  event,  may 
be  seen  to  have  had  its  origin  in  the  nature  of  the  employment  Mueller 
v.-Klingman,  125  N".  E.  469.  A  man  who  is  known  to  be  carrying  money  is 
a  tempting  object  for  criminals  to  attack,  and  is  exposed  to  dangers  and 
hazards  not  common  to  all  who  travel  the  streets.  Nisbet  v.  Rayne  & 
Bum,  [1910]  2  K.  B.  689. 

When  one  so  cituated  and  employed  as  was  appellee  receives  an  in- 
jury by  reason  of  the  hazards  and  conditions  surrounding  him,  it  is  ordi- 
narily a  question  of  fact  as  to  whether  the  employment  of  such  person 
was  or  was  not  a  contributing  proximate  cause  of  the  injury.  We  are  of 
the  opinion  that  the  Industrial  Board  was  justified  in  drawing  the  inference 
that  appellee's  injury  arose  out  of  his  empolyment  This  conclusion  is 
supported  by  Ohio,  etc.,  Co.  v.  Industrial  Board,  277  111.  96,  115  N.  E.  149; 
Hellman  v.  Manning,  etc,  Co..  176  Apj>.  Div.  127,  162  N.  Y.  Supp.  335,, 
affirmed  in  221  N.  Y.  492.  116  N.  E.  lOfl. 

[7]  Appellant  also  contends  that  the  facts  as  found  by  the  Industrial 
Boani  are  not  sufficient  to  sustain  the  award.  The  Board  found  that  ap- 
pelee  received  a  personal  injury  by  an  accident  ^'arising  out  of  and  in  the 
course  of  his  empolyment"  This  finding,*  appellant  says,  is  "a  statement 
of  an  ultimate  conclusion  and  not  a  finding  of  fact,"  and  that  the  facts 
should  be  stated  upon  which  the  Board  stated  its  ultimate  finding.  After 
calling  attention  to  Weaver  v.  Industrial  Com.  (Colo.)  194  Pac.  941,  which 
lends  support  to^its  contention,  appellant  cites  Inland  Steel  Co.  v.  Lam- 
bert. 66  Ind.  App.  246,  118  N.  £.  162,  in  support  of  its  contention.  It  was 
held  in  the  Lambert  Case,  as  contended  for  by  appellant,  that  the  determi- 
nation by  the  Industrial  Board  that  an  accident  did  -or  did  not  arise  out  of 
or  in  the  course  of  Hhe  emplo3rment  was  a  legal  conclusion  and  not  the 
statement  of  an  ultimate  fact,  such  as  is  contemplated  by  section  60  of 
the  Workmen's  Compensation  Act  (Laws  1915,  c.  106).  That  holding, 
however,  was  disapproved  in  Muncie  Foundry  &  Machine  Co.  v.  Thomp- 
son, 123  N.  E.  196.  See,  aso,  Board  of  Com.  v.  Shertzer  (Ind.  App.)  127 
N.  E.  843,  and  American,  etc.,  Co.  v.  Davis  (Ind.  App.)  126  N.  E.  703. 

In  harmony  with  the  cases  last  cited,  we  hold  that  the  question  as  to 
whether  the  accident  arose  out  of  and  in  the  course  of  the  employment  is 
an  ultimate  fact  which  must  be  found  by  the  Board,  and  that  the  facts  as 
found  by  the  Board  are  sufficient  to  sustain  the  award.  The  cases  of  In- 
land Steel  Co.  V.  Lambert.  66  Ind.  App.  246,  118  N.  E.  162,  and  Retmier 
v.  Cruse,  67  Ind.  App.  192,  119  N.  E.  32,  in  so  far  as. they  conflict  with 
this  opinion,  are  hereby  overruled. 

There  being  no  reversible  error  in  the  record,  the  award  is  affirmed. 
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In  re  moody.     (No.  11305.) 

(Appellate  Court  of  Indiana,  Division  No.  2.    Nov.  4,  1921.) 

132  Northeastern  Reporter  668. 

1.  MASTER  AND  SERVANT— INJURY  TO  MINOR  UNLAWFULLY 

EMPLOYED  NOT  COMPENSABLE. 

A  minor  not  lawfully  employed  cannot  recover  for  his.. injuries  under 
the  Workmen's  Con^pensation  Act 

(For  other  cases,  see  Master-.and  Servant,  Dec.  Dig.  §  366.) 

3.  44ASTER  AND  SERVANT— MINOR  16  YEARS  OLD  ENGAGED 
IN  MINING  HELD  AN  **EMPLOYEE"  LAWFULLY  EMPLOYED 
WITHIN  COMPENSATION  ACT;    *'OTHER." 
Under  School  Attendance  Act,  §  23,  prohibiting  the  emplo3rment  of 
minors  under  18  years  at  certain  highly  dangerous  occupations,  or  *'other 
occupations  dangerous  to  life  or  limb  or  injurious  to  health  or  morals," 
and  section  22,  prohibiting  the  employment  of  minors  under  16  years  in  a 
number  of  less  hazardous  occupations,  including  mining,  the  two  sections 
being  reconcilable,  and  the  specific  occupation  of  mining  mentioned  in  sec- 
tion 22  constituting  an  exception  to  the  occupations  generally  included  in 
section  23,  a  minor  over  16  years  may  lawfully  be  employed  in  a  mine  so 
as  to  bring  him  withn  the  definton  of  an  ''employee  in  Workmen's  Com- 
pensation Act,  §  76,  as  amended  by  Laws  1919,  c.  57,  §  1. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  366.) 
(For  other  definitions,   see   Words   and    Phrases,   First   and   Second 
Scries,  Employee.) 

Appeal  from  Industrial  Board. 

Proceedings  by  John  Moody,  under  the  Workmen's  Compensation  Act, 
l>efore  the  Industrial  Board,  in  which  &aid  Board  certified  questions  of 
law  for  determination  by  the  Appellate  Court     Questions  answered. 

Nichols.  P.  J.  On  the  facts  hereinafter  stated,  the  Industrial  Board 
•of  Indiana  hereby  certified  for  our  consideration  and  determination  the 
questions  of  law  hereinafter  stated. 

Statement  of  Facts. 
John  Moody  was  bom  on  May  1,  1904,  and  at  all  times  hereinafter 
stated  was  over  16  years  of  age  and  under  18  years  of  age ;  on  the  3d  of 
June,  1921,  said  Moody  entered  the  service  of  a  corporation  engaged  in 
mining  coal  in  Sullivan  county,  Ind. ;  said  corporation  is  hereinafter  des- 
ignated as  the  operator;  ^t  said  time  and  ever-^ince  said  operator  has 
been  engaged  in  mining  coal  in  Sullivan  county,  Ind.,  and  has  had  employed 
in  its  mine  more  than  10  men;  said  Moody  worked  for  said  operator  in 
said  mine  as  a  coal  miner  continuously  from  Jtine  3,  1921,  until  September 
6.  1921,  at  an  average  weekly  wage  in  excess  of  $24;.  on  said  date,  while 
engaged  in  the  discharge  of  the  duty  that  he  was  hired  to  perform,  to  wit. 
loading  coal,  he  received  a  personal  injury  by  an  accident  arising  out  of 
and  in  the  oourse  of  the  performance  of  said  work,  resulting  in  the  loss 
by  amputation  of  his  right  foot;  said  operator  had  actual  knowledge  of 
said  injury  at  the  time  that  it  occurred.  Said  Moody  has  filed  with  the 
Industrial  Board  of  Indiana  his  claim  against, said  operator  and  against 
the  insurance  carrien  of  said  operator,  as  authorizeed  by  amended  section 
73  of  the  Workmen's  Compensation  Act,  clause  "e*'  (Acts  1919,  p.  174), 
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for  compensation  on  account  of  his  injuiy.  Said  operator  admits  liability 
for  compensation,  but  its  tnsunmce  carrier  denies  liability  upon  the  sole 
and  only  gtovaid  that  said  Moody  at  the  time  of  his  injuiy  was  not  law- 
fully in  the  service  of  said  operator.  This  contention  is  based  upon  the. 
single  proposition  that  a  boy  under  18  years  of  age,  having  filed  with  the 
coal  operator  his  written  statement  flowing  his  age,  residence,  birthplace, 
and  next  of  kin,  as  required  b^  section  7  of  an  act  to  prevent  indus^iil 
accidents,  etc  (Acts  1921,  p.  87/),  and  having  procured  and  filed  with  the 
operator  the  certificate  of  competency  required  by  section  3  of  an  act 
concerning  labor,  etc  (Act  1911,  p.  660),  and  having  procured  and  filed 
with  the  operator  the  certificate  required  by  section  19  of  the  Child  Labor 
Law  of  1921  (Acts  1^1,  p.  346),  is  not  an  employee  within  the  meaning 
of  the  Indiana  Workmen's  Compensation  Act  In  other  words,  that  un- 
der such,  conditions  he  is  not  lawfully  in  the  service  ol  the  operator.  In 
support  of  its  contention  said  insurance  carrier  relies  upon  the  definition 
of  an  employee  as  set  out  in  dause  "b"  of  section  76  of  the  Indiana  Work- 
menTs 'Com(>ensation  Act  (Acts  1919,  p.  175);  upon  the  rulings  of  the 
Supreme  and  Appellate  Courts  in  the  cases  of  New  Albany  Box  &  Basket 
Co.  V.  I>avidson,  125  N.  E.  904,  and  In  re  Stoncr,  128  N.  E.  938;  upon  the 
lels^slative  declaration  in  section  1  of  an  act  concerning  labor  (Acts  1911, 
p  698),  "that  the  business  of  mining  coal  is  hereby  declared  a  dangerous 
occupation,  industry,  and  business  subject  to  the  provisions  of  this  act;** 
and  upon  the  legislative  declaration  in  section  23  of  the  Child  Labor  Law 
of  1921  (Acts  1921,  p.  353)  that  no  minor  under  18  years  of  age  shall  be 
employed  to  v^rork  in  any  capacity  in  certain  occupations  therein  enumerated 
or  "in  any  other  occupation  dangerous  to  life  and  limb." 

On  the  other  haiyl,  the  injured  party  and  the  operator  contend  that 
the  injured  party,  a  boy  of  16  years  of  age,  is  a  lawful  employee  witnin 
the  meaning  of  q^ause  "b"  of  section  76  of  Ac  Indiana  Worknien's  Com- 
pensation Act;  that  section  22  of  the  Child  Labor  Law  of  1921  expressly 
provides  that  no  minor  under  the  age  of  16  years  shall  be  employed,  per- 
mitted, or  suffered  to  work  hi  any  capacity  in  or  about  any  mine,  and  that 
the  evident  intent  and  effect  of  this  section  is  to  authorize  the  employment 
of  boys  more  than  16  years  of  age  in  mines  wheii  they  have  complied  with 
the  oUier  provisions  of  the  statute,  as  it  is  admitted  Moody  had  done ;  that 
the  declaration  in  section  1  of  an  act  concerning  labor  (Acts  1911,  p.  658^ 
that  the  business  of  mining  coal  is  declared,  a  dangerous  occupation,  and 
industry  subject  to  the  provisidtjis  of  said  act,  is  a  declaration  merely  for 
the  purpose  of  requiring  the  examination  of  coal  miners  and  their  certifi- 
cates of  competency  and  permits  for  apprentices  as  therein  provided. 

The  Industrial  Board  of  Indiana  submits  to  this  court  the  following 
questions  of  law  for  determination : 

First:  Upon  the  foregoing  facts;  was  John  Moody  an'  eny^oyee  of 
tJke  coal  operator  for  whom  he  was  working  at  the  time  he  received  his 
injury? 

Seoond:  Does  the  Industrial  Board  have  jurisdiction  to  hear  and  de- 
termine his  claim  for  ccmipensation  ? 

Said  Moody  had  complied  with  all  laws  necessary  to  his  lawful  em- 
ployment and  he  was  lawfully  emp'loyed,  unless  precluded  from  such  em- 
ployment by  reason  of  his^ge  as  hereinafter  discussed. 

[1]  It  is  manifest,  rthder  tfie  cases  of  New  Abany  Box  &  Basket  Co. 
v.  Davidson,  supra,  and  In  re  Stoner,  supra,  that  if  the  injure4  person  was 
not  lawfully  eniployed  he  cannot  recover  for  his  injuries  undet  the  Work- 
men's Compensation  Act.  , 

[2,  31  Section  23  of  the  School  Attendance  Act  (Acts  1921,  p.  352), 
provides  that  no  minor  under  the  age  of  18-years  shall  be  employed,  per- 
mitted, or  suffered  to  work  in  any  capacity  in  any  of  the  following  occu- 
pations : 
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"Oiling  and  cleaning  moving  machinery;  in  the  operation  of  emery 
wheels  except  for  sharpening  tools  used  l^  an  apprentice  in  connection 
with  his  work;  or  at  any  abrasive,  pdishing  or  buffing  wheel;  in  the  oi>- 
eration  of  an  devator,  life  (lift)  or  hoisting  machine,  in  or  about  es- 
tablishments where  nitroglycerine,  dynamite,  dualin,  guncotton,  gunpowder, 
or  other  high  expolsives  are  manufactured,  compounded  or- stored;  in 
dipping,  dyeing  or  p«ddng  matches." 

Following  this  inhibition  of  the  employment  of  minors  in  such  occu- 
pations, and  after  other  inhibitions  pertaining  to  the  minor's  welfare,  the 
statute  provides: 

"Or  in  any  other  occupation  dangerous  to  ilfe  or  limb  or  injurious  to 
health  or  morals  of  such  minors." 

It  will  be  observed  that  each  of  the  specifio  occupations  enumerated 
above  are  of  a  highly  dangerous  character. 

19  Corpus  Juris,  p.  1255,  stated  the  doctrine  of  ejusdem  generis  to  be 
tiiat,  where  an  enumeration  of  specific  things  is  followed  by  some  general 
word  or  phrase,  such  more  general  word  or  i^iase  is  to  be  held  to  refer 
to  things  of  the  same  kind.  Many  aiithoriities  are  cited  as  applying  the 
rule. 

We  have  here  an  enumeration  of  specific  occupations  each  of  which 
is  highly  dangerous,  and  a  general  phrase  following  including  others,  and 
under  the  rule  aforesaid  it  must  be  held  to  refer  to  oocupations  of  tiie  same 
class  or  character.  Section  22  of  the  same  act  prohibits  the  emplo3rment 
of  any  minor  under  the  age  of  16  years  in  a  number  of  emplo3rments  there 
named,  each  of  which  is  less  hazardous  in  .its  nature,  and  induded  in  such 
less  hazardous  occupations  is  that  of  employment  in  or  about  any  mine, 
quarry,  or  excavatiop.  As  said  section  22  prohibits  the  empolytnent  of 
persops  imder  .16  y^ars  of  ag^  in  the  less  harantous,  though  dangerous, 
oocupations,  including  emifloyment  in  or  about  any  mine,  quai^ry,  or  ex- 
cavation, the  necessary  implication  is  that  persons  over  16  years  of  age 
may  be  lawfully  emloyed  therein. 

It  being,  tben,  lawful  to  employ  any  person  over  16  years  of  age  in 
or  about  any  mine  under  the  provisions  of  section  22,  unless  the  provision 
of  such  sedtion  22  aai  to  m'ines  can  be  differentiated  from  "other  occupations 
dangerous  to  life  or  Hmb  or  injurious  to  health  or  morals,"  as  found  in 
section  23,  the  two  section  are  vreconcilable.  But  it  appears  that  the  phrase 
with  reference  to  employment  in  or  about  any  mine  in  section  22  names 
an  occupation  that,  is  in  a  different  class  from  the  occupations  named  in 
section  Z3,  and  that  therefore  they  are  not  irreconcilable. 

This  resist  may  be  reached  by  another  process  of  reasoning.  It  is  a 
well-established  rule  of  construction  that— • 

"Wbere  a  general  intention  is  expressed,  and  the  aQt  also  expresses  a 
particular  intention  in/ocHnpatible  with  the  general  intention,  the  particular 
intention  is  to  be  considered  in  the  nature  of  an  excQ>tipn.  WWle,  if  a 
particular  thing  is  given  out  or  Imited  in  a  preceding  part  of  a  statute, 
this  shall  not  be  taken  away,  pi;'  altered  by  ahy  subsequent  general  words 
of  the  same  statute."    Sta^e,  ex  rd.  Lutfring  y.  Goetze,  22  Wis.  364. 

The  same  prindt>]e  is  stated  in  the  case  of  State  v.  Board,  175  Ind. 
400,  94  N.  E,  716,  in  the  following  language: 

"Words  of- general  import  in  a  statute  are  limited  where  they  are  fol- 
lowed immediatdy  by  restrictive  terms  relating  to  the  same  subject." 

It  can  make  no  difference  whether  the  restricted  terms  follow  the  terms 
of  general  import,  or  whether  they  precede  thenx  The  rule  is  stated  in 
Endlich  on  Interpretation  of  Statutes,  .§  216,  as  quoted  in  Commonwealth 
v.  Lehigh,  etc.,  R.  Co.;  268  Pa.  271,  110  Ati.  725,  a^  follows: 

'That  where  there  are  in  an  act  spQciHc  provisions  rdating  to  a  par- 
ticular subject  they  must  govern  in  respect  to  that  subject,  as  against 
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general  provisions  in  other  parts  of  the  statute;  although  the  latter,  stand- 
ing alone,  would  be  broad  enough  to  include  the  subject  to  whidi  the  more 
particular  provisions  relate.  Hence,  if  there  are  two  provisions  in  the 
same  act,  of  which  one  is  sp^ial  and  particular,  and  clearly  includes  the 
matter  in  controversy,  whilst  the  other  is  generad,  and  would,  if  standing 
alone,  include  it  also,  and  if,  reading  the  general  rule  side  by  side  with  the 
particular  one,  the  inclusion  of  that  nuatter  in  the  former  would  produce 
a  conflict  between  it  and  the  special  provision,  it  must  be  taken  that  the 
latter  was  designed  as  an  exception  to  the  general  provision/' 

Other  authorities  sustaining  the  rule  are  the  following :  State  ex  rel. 
Pike  County  v.  Gordon,  268  Mo.  321,  188  S.  W.  88;  Hodges  v.  Swastika 
Oil  Co.  (fTex.  Civ.  App.)  185  S.  W.  369;  Pence  v.  Pettett,  211  111.  App. 
588;  Regan  V.  Ensley,  283  Mo.  297,  222  S.  W.  773;  Commonwealth  v. 
Lehigh,  etc.,  R.  R.  Co.  (Pa.)  110  Atl.  725;  Briggs  v.  Bloomingdale  Ceme- 
tery Ass'a,  113  Misc.  Rep.  685,  185  N.  Y.  Supp.  348;  Sanford.  v.  King, 
19  S.D.  334,  103  N.  W.  28;  State  ex  rel.  Donnelly -v.  Hobe.  106  Wis.  411. 
82  N.  W.  336;  Qty  of  Covington  v.  McNickle's  Heirs,  57  Ky.  (18  B. 
Mon.)  262;  State  v.  Moore,  108  Md.  636,  71  Ati.  461;.  U,  S.  Oment  Co.  v. 
Cooper,  172  Ind.  599,  88  N.  E.  69;  Brookings  v.  Murphy.  23  S.  D.  311, 
.  121  N.  W.  793;   In  re  Qyne,  72  Misc.  Rep.  503,  131  N.  Y.  Supp,  1090. 

In  State  v.  Shanks,  178  IikI.  33DI  99  N.  E.  481,  it  was  hdd  that  statutes 
are  to  be  construed  so  that  full  force  and  effect  shall  be  given  to  all  parts 
thereof,  and  this  rule  must  be  applied  in  asqertaining  wherein  language 
which  is  specific  necessarily  comes  in  conflict  with  that  which  is  general. 
The  efforts  must,  in  the  first  instance,  be  to  harmonize  all  the  provisions 
of  the  statute  by  construing  all  parts  together,  and  it  is  only  when  on  such 
construction  the  repugnancy  of.  special  provisions  to  the  general  language 
is  plainly  manifest  that  the  intent  of  die  Legislature  as  declared  in  the 
general  enacting  parts  of  the   statute  is   superseded.    ^ 

Applying  this  rule  in  the  construction  of  the  act  here  involved,  we  hold 
that  the  mine  employment  mentioned  in  section  22  is  a  difiFerent  class  of 
employment  from  that  of  the  dangerous  occupations  mentioned  in  section 
23,  and  that  the  provision  in  said  section  22  is  therefore  not  incompatible 
with  the  provision  in  said  section  23;  but  that,  if  we  were  to  concede  that 
the  provisions  of  the  two  sections  are' irreconcilable,  we  must  then  hold 
that  the  specific  occupation  of  mining  mentoned  in  section  22  constitutes 
an  exception  to  the  occupations-  genersdy  included  in  said  section  23.  Hav- 
ing reached  this  conclusion,  we  do  not  need  to  construe  the  act  of  1911 
(Acts  1911,  p.  658),  for  if  it  be  conceded  that  the  declaration  in  that  act- 
as  to  the  business  of  mining  being  a  dangerous  ocdupadon  has  a  general 
application,  rather  than  specific  to  the  act  in  which  it  is  found,  stilly  though 
jt  be  a  dangerous  occupation,  it  is  not  of  that  class  of  dangerous  occupa- 
tions mentioned  in  said  section  23.  We  hold  that  Moody's  employment^ 
was  lawful  under  the  provsions  of  section  22  of  the  School  Attendance* 
Act,  and -is  not  prohibited  by  section  23  of  said  act 

We  answer  each  of  the  questions  propounded  by  the  Industrial  Board 
in  the  affirmative. 
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STANDARD  CABINET  CO.  v.  LANDGRAVE.     (No.   1114L) 
(Ai^>enate  Court  of  Indiana,  Division  No.  2.     Nov.  7,  1921.) 
1J2  Northeastern  Reporter,  661.     , 

1.  MASTER  AlaD  SERVANT  —  QUESTION  OF  COMPENSABLE 

INJURY  HELD  NOT  DECIDED  ON  FIRST  APPEAL. 

On  second  appeal  in  Workmen's  Compensation  case»  held  that  the 
question  as  to  whether  there  was  an  injury  by  accident  arising  out  of 
and  in  the  course  of  the  employment  was  not  impliedly  decided  in  favor 
of  the  employee  on  the  first  appeal  deciding  only  that  failure  to  find  that 
the  employer  had  the  statutory  notice  was  fatal  to  the  award. 

(For  other  cases,  see  Master  and  Servant,  Dec.  -Dig.  §  417[5].) 

2.  MASTER  AND  SERVANT— INJURY  TO  CARPENTER  DEVEL- 

OPING  "HOUSEMAID'S  KNEE"  HELD  "ACCIDENT,"  "ARIS- 
ING OUT  OF  AND  IN  THE  COURSE  OF  EMPLOYMENT' 
WITHIN  COMPENSATION  ACT. 

Where  employee,  a  carpenter  for  19  years,  developed  ''housemaid's 
knee"  from  being  on  his  knees  scraping  and  polishing  floors  a  few  days 
before  he  was  disabled,  the  injury,  even  if  an  occupational  disease,  was 
an  "accident  arising  out  of  and  in  the  course  of  employment,"  within  the 
Workmen's  Compensation  Act  as  "accident"  means  as  unlooked  for  mis- 
hap, or  untoward  event  tiot  expected  or  designed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373,) 
(For  other  definitions,  sec  Words  and   Phrases.   First  and   Second 
Series,  Accident— Accidental ;  (bourse  of  Employment.) 

3.  MASTER  AND  SERVANT  —  COMPENSATION.  FOR  PERMAN- 

ENT  PARTIAL  DISABILITY  COVERS  TEMPORARY  TOTAL 

DISABILITY. 

Under  Workmen's  Compensation  Act.  §  31,  an  award  for  permanent 
partial  disability  cannot  include  an  award  for  temporary  total  disability, 
.where  the  temporary  disability  relates  solely  to  the  cfondition  resulting  in 
the  permanent  disability. 

(For  other  cases,  sec  Master  and  Servant  Dec.  Di^.  §  387.) 

4.  MASTER  AND  SERVANT  —  EVIDENCE  NOT  WEIGHED  ON 

APPEAL  IN  COMPENSATION  CASE. 

(Dn  appeal  from  an  aw^rd  under  the  Workmen's  Compensation  Act, 
the  courts  will  not  weigh  the  evidence,  and  it  is  sufficient  that  there  is 
some  evidence  to  support  the  award. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Appeal  from  Industrial  Board.  ' 

Proceedings  for  compensation  under  the  .Workmen's  Compensation 
Act  by  Philip  D.  Landgrave,  employee,  opposed  by  the  Standard  Cabinet 
Company,  employer.  Compensation  awarded,  and  the  employer  appeals. 
Reversed,  with  instructions  to  modify. 

Joseph   W.   Hutchinson,   of   Indianapolis   for  appellant. 
Charles  R.  Hughes,  of  Peru,  and  Turner,  Merrell  &  Locke,  of  In- 
dianapolis, for  appellee. 

Nichols,  P.  J.  This  is  the  second  appeal  in  this  cause;  the  opin- 
ion reversing  the  first  award  being  reported  in  128  N.  E.  358. 

4 :-Vol.  JX— Comp. 
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[1]  Appellee  contends  that  the  question  as  to  whether  there  was  an 
injury  by  accident  arising  out  of  and  in  the  course  of  the  employment  is 
not  open  for  review  on  this  appeal,  for  the*  reason  duit  it  was  presented 
by  appellant  on  the  first  appeal,  and  was  decided  by  necessairy  implication. 
But  we  are  not  in  harmony  with  this  contention.  A  failure  to  iind  that 
appellant  had  notice  as  required  by  the  statute  was  fatal  to  the  award, 
and  the  question  being  properly  presented  on  appeal  wan,  independent  of 
any  other  questioUj  surocient  to  reverse  the  award.  It  is  apparent  that  this 
court  gave  no  consideration  to  the  question  as  to  whether  the  injury  was 
by  accident  arising  out  of  the  course  of 'the  employment.  Had  it  done  so, 
and  had  it  reversed  the  award  because  of  a  failure  oi  finding  or  proof  on 
that  question,  additional  evidence  could  have  been  heard  at  the  second 
*  earing,  as  on  the  question  of  notice  or  knowledge. 

[2]  VAt  proceed,  then,  to  determine  the  question  as  to  whether  ap-. 
peQee  recetvcil  a  personal  injurv  that  entitlol  him  to  compensation  under 
the  provisions  of  the  Workmen  s  Compensation  Act  (Laws  1915,  c.  106). 

It  appears  by  the  evkiehce  that  appell^  had  been  in  the  employ  of 
appellants  for  about  19  years  as  a  carpenter.  At  the  time  of  his  injury 
he  had  b^  polishing  and  scraping  floors  for  six  or  seven  days  in  the 
home  of  the  president  of  appellant  company.  This  required  him  to  >frork 
on*  his  knees.  His  knee  had  beefi  paining  him  some '  for  a  few  days 
before  April  23,  1919,  and  upon  that  date  he  had  a  chill  and  had  to  go 
home,  and  was  wholly  disabled  from  work  for  abo^it  20  weeks.  His 
physician  testified  that  he  treated  his  knee  for  brusitis,  which  is  sometimes 
called  "housemaid's  knee,"  a  name  given  to  it  beqiuse  it  is  an  injury 
common  to  •  ho.usemaids  and  resulting  from  being  on  their  knees  when  . 
scrubbing  floors.  ThatNhis  injury  was  caused  by  being  on  his  knees  and 
scraping  floors  i(  a  reasonable  inference  front  the  evidence,  and  justifies 
the  finding  of  the  Industrial  Board  that  on  April  23,  1919,  appellee  re- 
ceived a  personal  injury  by  accident  arising  out  of  and  in  the  course  of 
his  employment  Appellant  contends  that  appellee  is  suffering  from  an 
occupational  disease,  and  that  his  ailment  cannot  be  classed  as  an  injury 
resulting  from  an  accident.  But,  we  need  not  conskler  whether. such  dis- , 
ease  is  or  is  not  an  occupational  disease,  for  if.  it  be  conceded  ^hat  it  is ' 
in  the  nature  of  such,  compensation  may  nevertheless  be  allowed,  if  it 
is  contracted  uiyler  such  conditions  as  to  constitute  an  accidental  injury, 
as  found  in  this  case^  It  has  been  repeatedly  held  by  this  court  that  the 
words  **by  accident  arising  out  of  and  in  the  course  of  employment,"  as 
used  in  the  Workmen's  Compensation  Act,  should  be  liberally  construed 
in  harmony  with  the  humane  purposes  of  the  act,  and  that  the  word 
"^accident"  means  an  unlooked  for  mishap,  or  untoward  event,  not  ex- 
pected or  designed.  It  cannot  be  contended  that  the  injury  suffered  by 
tile  appellee  was  other  than  an  untoward  event  For  19  years  his  occu* 
pation  as  a  carpenter  in  the  employ  of  appellant  had  not  developed  the 
disease.  The  m<At  of  his  work  had  been,  not  scraping  ftoors,  but  gen- 
eral carpentering  and  repairing,  but  only  a  few  days  before  lie  was 
finally  disabled,  and  liis  knee  began  to  pain.  He  had  no  warning  of  the 
approach  of  his  disability,  and  no  knowledge  that  he  had  brusitis  till  his 
physician  informed  him.  An  instructive  interpretq^tion  of  the  meaning  of 
the  word  "accident"  and  its  application  under  the  Workmen's  Compensa- 
tion Act  is  found  in  Indian  Creek  Coal  &  Mining  Co.  v.  Calvert,  &  Ind. 
App.  474,  119  N.  E.  519,  120  N.  E.  709.  See,  also,  Haskell  &  Barker 
Car  Cp.  V.  Brown,  67  Ind.  App.  178.  117  N.  E.  555,  and  United  Papers 
board  Co.  v.  Lewis,  65  Ind.  App.  356,  117  N.  E.  276. 

[3]  It  is  next  contend^  by  appellant  that  even  if  it  be  conceded  that 
there  was  a  right  of  recovery,  the  board  was  not  authorized  by  law  to 
include  in  an  award  on  account  of  permanent  partial  disability  an  addi- 
tional award  for  temporary  total  disability,  where  the  temporary  total 
disability  relates  solely  to  the  condition   resulting  in  permanent  partiat. 
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disabiKty,  the  positive  mandate  of  the  law  being  that  the  award  for 
permanent  partial  disability  shall  be  "in-  lieu  of  all  other  compensation." 
Appellant  biases  this  contention  upon  the  provisions  of  Acts  1915,  p.  401, 
and  the  case  of  In  re  I>enton,  65  Ind.  App.  426,  117  N.  E.  520,  constru- 
ing section  31  together  with  other  sections  of  said  act.  The  Industrial 
Board  in  this  case  finds  that  appellee  '^received  a  personal  injury  by  an 
accident  arising*  out  of  and  in  the  course  of  his  employment,  as  a  result 
of  which  he  was  totally  disabled  for  work  for  a  period  of  20  weeks  and 
suffered  permanent  impairment  of  his  right  leg,  which,  together  with  the 
period  of  disability,  would  entitled  him  to  40  weeks'  compensation. 

It  is  contended  by  appellant  that  the  total  disability  for  a  period  of 
20  wedcs  was  the  result  of  the  same  injury  that  produced  the  permanent 
impairment  of  his  right  leg,  and  that  therefore  recovery  must  be  for  *]l 
permanent  impairment  only  excluding  from  the  amount  of  recovery  that 
whidi  was  given  because  of  the  total  disability.  There  is  merit  in  this 
contention.  It  is  clear  from  the  evidence  that  the  total  disability  resulted 
from  the  same  injury  as  resulted  in  permanent  partial  disability,  and 
under  the  law  then  in  force  as  decided  in  the  Denton  Case,  supra,  there 
can  only  be  a  recovery  for  21  weeks,  being  for  the  permanent  partial 
impairment  of  the  right  leg. 

[4]  As  to  the  question  of  notice  or  knowledge,  whjie,  in  vfew  of  the 
seeming  contradiction  in  appellee's  evidence  as  to  notice  or  knowledge 
as  given  in  the  original  hearing,  and  as  given  in  the  hearing  upon  review, 
we  might  in  weighing  the  evklence  have  found  against  the  appellee,  yet 
appellee's  testimony  at  the  last  hearing  that  about  10  days  after  his  ac- 
cident he  informed  the  appellant's  president  of  the  injury  and  its  cause^ 
was  some  evklence  of  notice  to  appellant,  and  this  court  will  not  weigh 
the  evidence. 

The  award  is  reversed,  with  instructions  to  the  Industrial  Board  to 
niodify  its  award  in  harmony  with  this  opink>n. 

McMahan,  J.,  not  participating. 


BUNCLE  v.  SIOUX  CITY  STOCKYARDS  CO.     (No.  34183.) 

(Supreme  Court  of  Iowa.    Nov.  22,  1921.) 

185  Northwestern  Reporter,  139. 

1.  MASTER  AND  SERVANT— FINDING  AS  TO  COMPENSABLE 

INJURY  HELD  CONCLUSIVE 
.  In  a  proceeding  to  recover  compensation  for  hernia  caused  by  a 
strain  during  employment,  evidence  held  sufficiently  vague  and  uncertain 
to  make  the  finding  of  the  committee  and  the  Commissioner  that  the 
injury  did  not  arise  out  of  or  in  the  course  of  the  employment,  and  was 
not  a  personal  injury  within  Workmen's  Compensation  Act,  §  1,  conclu- 
sive. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417t7l.) 

2.  MASTER  AND  SERVANT  —  COMPENSATION  CLAIMANT 

NEED  NOT  BE  CORROBORATED  .TO  RECOVER  FOR>  HER- 
NIA. 

Under  the  Workmen's  Compensation  Law  for  compensation  for  her- 
nia or  similar  bodily  misfortune,  it  is  not  necessary,  as  matter  of  law, 
that  the  employee  be  corroborated,  or  that  the  xrlaimant  break  down  and 
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cease  to  work,  or  that  he  report  to  his  employer  immediately,  or  be  com- 
pelled to  seek  medical  assistance,  though,  such  circumstances  being  ad- 
missible, the  absence  of  any  one  or  more  is  not  necessarily  conclusive 
against  the  employee. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

4.  MASTER  AND  SERVANT  —  PREP  ON  DERAIL  CE  OF  EVI- 
DENCE  SUFFICIENT  TO  JUSTIFY  FINDING  OF  COMPEN- 
SABLE INJURY. 

In  proceeding  for  compensation  for  hernia  involving  issue  as  to 
whether  employee's  condition  resulted  from  exertion  made  during  em- 
ployment or  from  exertion  made  outside  of  the  course  of  emplo3rmenl, 
the  arbitration  committee  and  the  Commissioner  should  closely  scrutinize 
the  testimony  and  satisfy  themselves  as  nearly  as  possible  as  to  the 
origin  of  the  injury,  but  may  base  fitting  merely  upon  preponderance  of 
the  evidence. 

(For  other  cases,  see  Master  and  Sen^ant,  Dec.  Dig.  §  405 [4].) 

Appeal  from  District  Court,  Woodbury  County;  W.  G.  Sears,  Judge. 

The  plaintiff,  an  employee  of  the  defendant,  made  claim  for  compen- 
sation for  an  alleged  injury  resulting  in  hernia  while  in  the  defendant's 
service.  The  arbitration  committee  called  to  consider  the  claim  rejected 
it  by  a  majority  finding,  which  was  concurred  in  by  two  of  its  members, 
the  third  member  dissenting.  The  Industrial  Commissioner  sustained  the 
ivajority  report  of  the  arbitrators,  and  plaintiff  thereupon  took  an  ap- 
pe^\  to  the  district  court  which  reversed  the  Commissioner's  finding. 
Delmdant  appeals.     Reversed. 

C.  Woodbridge.  of  Des  Moines,  for  appellant. 
Clarence  A.  Plank,  of  Hawarden,  for  appellee. 

Weavti.  J.  It  is  the  plaintiff's  claim  that  in  pursuance  of  his  line 
cf  duty  in  the  defendant's  service  at  the  stockyards  in  Sioux  Gty  he  was 
engaged  in  repairing  certain  electric  wires  extending  along  or  over  the 
top  of  a  high  board  fence.  For  that  purpose  he  climbed  upon  the  fence, 
which  act  was  accomplished  by  reaching  his  arms  up  and  over  the  fence 
and  throwing  his  leg  over  the  plank  at  the  top.  As  he  made  that  move- 
ment he  felt  a  sharp  pain  in  his  right  groin,  but  went  on  with  his  work. 
He  had  never  experienced  such  pain  before,  nor  had  he  ever  before 
developed  a  hernia,  and  did  not  at  the  time  realize  the  nature  of  his  hurt. 
This  incident  occurred  on  September  14,  1916.  He  did  not  report  the 
matter  to  the  defendant  or  consult  a  physician  until  October  2,  1916. 
when  he  called  upon  a  doctor,  who  discovered  a  small  hernia  in  the  groin, 
and  advised  the  use  of  a  truss.  Plaintiff  procured  a  truss,  and  continued 
to  work  for  defendant  as  before  until  February  3,  1917.  when  he  was 
discharged.  He  says  that  after  the  alleged  hurt,  and  before  he  applied 
the  truss,  he  suffered  frequent  pains  at  that  point,  compelling  him  some- 
times to  suspend  work.  His  physician  testifies  that^a  common  immediate 
cause  of  such  a  hernia 'is  a  "strain  from  exertion  or  something  of  that 
sort"  This  witness  further  savs  that  a  man  "**might  continue  at  work 
with  a  traumatic  hernia  until  alter  several  days  had  gone  by."  It  is  not. 
he  says  an  unusual  thing  for  a  man  to  suffer  hernia  and  "continue  at 
work  for  a  period  of  several  days  and  put  up  with  the  pain.  This  is 
true  of  enough  cases  to  justify  the  statement." 

The  only  evidence  offered  for  the  defendant  was  a  signed  statement, 
dated  November  14,  1916,  made  by  the  plaintiff  to  an  agent  or  representa- 
tive of  the  defendant  or  its  insurer.  This  statement  docs  not  differ  ma- 
terially from  his  evidence  on  the  trial,  but  addS: 
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"I  kept  on  working  but  felt  something  there  all  the. time.  I  didn't 
look  at.  it  for  about  a  week,  then  I  found  a  little  bit  of  a  lump."  In 
getting  on  the  fence  "I  did  not  slip  or  fall.     Nothing  hit  me." 

On  this  showing  a  majority  of  the  arbitration  committee  found  that— 

The  alleged  injury  "did  not  arise  out  of  or  in  the  course  of  plain- 
tiflPs  employment,  and  is  not  a  personal  injury  within  the  meaning  of 
section  1,  chapter  147,  Laws  of  the  Thirty- Fifth  General  Assembly  of 
Iowa,"  and  that  "he  has  not  met  the  requirements  of  the  burden  of  proof 
to  an  extent  justifying  the  award  of  compensation." 

This  finding  was  affirmed  by  the  Commissioner  upon  plaintiff's  peti- 
tion for  a  review  of  the  case. 

[1]  We  are  inclined  to  the  view  that  the  showing  made  by  the  plain- 
tiff is  sufficiently  vague  and  uncertain  to  bring  the  case  within  the  statu- 
tory rule  which  makes  the  finding  of  the  committee  and  of  the  Commis- 
sioner final  upon  questions  of  fact,  and,  such  being  the  situation,  the 
judgment  of  the  district  court  must  be  reversed.  W!e  think,  however, 
it  should  be  said  in  this  connection  that  if  the  opinion  rendered  by  the 
Commissioner  in  making  his  finding  is  capable  of  the  construction  put 
upon  it  by  appellant's  counsel,  it  is  not  to  be  approved.  As  interpreted 
by  counsel,  in  order  to  justify  a  recovery  of  compensation  for  hernia,  it 
must  appear:  (1)  That  there  is  corroborating  evidence;  (2)  that  the  in- 
jured man  broke  down  and  was  compelled  to  cease  work;  (3)  that  he 
was  within  reasonable  time  compelled  to  seek  medical  assistance.  (4)  that 
he  reported  to  his  employer  immediately,  and  gave  notice  of  the  injury; 
and  (5)  that  the  injury  was  such  as  was  capable  of  producing  hernia. 
There  are  expressions  to  be  found  in  the  opinion  which,  segregated  from 
their  context,  might  be  held  capable  of  sustaining  the  interpretation  which 
counsel  places  upon  them,  but,  taking  the  Commissfoner's  discussion  as 
a  whole,  we'  are  very  sure  the  deduction  made  therefrom  in  counseFa 
argument  is  erroneous,  and  that  the  Commissioner  dki  not  commit  him- 
self to  any  such  holding. 

[2]  It  is  not  true,  as  a  matter  of  law,  that  to  justify  a  finding  of 
compensable  injury  by  hernia  or  other  bodily  misfortune  the  claimant 
must  be  corroborated,  or  that  the  claimant  broke  down  and  was  compel- 
led to  cease  work;  or  that  he  reported  to  his  employer  immediately;  or 
was  compelled  to  seek  medical  assistance.  Such  circumstances  are,  of 
course,  admissible  in  testimony,  and  may  be  considered  with  other  facts 
and  circumstances  in  arriving  at  the  truth  as  to  the  alleged  fact  ot  in- 
jury and  of  its  nature  and  extent,  but  the  absence  of  any  one  or  more 
or  even  of  all  of  these  so-called  tests  h  not  necessarily  conclusive  against 
the  claimant.  Where  there  is  no  statute  requirement  of  corroboration,  it 
is  not  within  the  province  of  any  court  to  lay  down  an  ironclad  rule 
that  a  party,  seeking  the  enforcement  of  a  legal  right  will  be  denied  a 
remedy  unless  he  produces  o  'roboration  of  his  claim.  It  ought  to  go 
without  sa3(ing  that  it  is  still  possible  for  a  claimant  of  compensation 
to  be  an  honest  man,  and  that  his  testimony  may  be  so  candid  and  so  in- 
herently probable  as  to  command  the  confidence  of  a  fair-minded  court 
or  juror  even  though  he  is  unable  to  produce  any  other  witness  to  cor- 
roborate him.  To  turn  such  a  party  out  of  court  for  no  better  reason 
than  his  inability  to  offer  corroboration  would  be  a  perversion  of  the 
forms  of  legal  justice. 

[3,  4]  Still  less  is  it  permissible  to  say  that  the  claimant  in  such  case 
must,  as  a  condition  precedent  to  a  recovery,  show  that  his  alleged  in- 
jury was  followed  by  an  immediate  breakdown  and  Cessation  of  work. 
To  so  hold  is  in  effect  to  ingraft  a  judicial  anrendment  upon  the  com- 
pensation statute.  No  court  is  so  letter-perfect  in  human  anatomy  or  so 
accomplished  in  surgical  or  medical  lore  that  it  can  say  that  every  case 
of  traumatic  hernia  produces  immediate  prostration.  In  the  contrary,  not- 
withstanding the  learning  of   the  books   and   the  dogmatic   declarations 
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of  expert  witnesses,  it  is  a  matter  of  commort  knowledge  that  thousands 
of  men  suffer  from  inguinal  hernia,  and  that  many  of  them  are  able  to 
point  to  the  time  and  place  where  it  developed  and  the  physical  strain 
or  exertion  which  occasioned  it  and  yet  were  never  prostrated  by  it  It 
is  doubtless  true  that  in  very  many  cases  the  lesion  takes  place  from  the 
gradual  enlargement  of  the  inguinal  rings,  and  is  not  traceable  to.  any 
accident  or  unnatural  strain  or  exertion;  and  that  much  difficulty  exists 
in  determining  whether  in  a  given  ca^e  the  heiliia,  if  one  is  found,  is  of 
a  compensable  character.  This  difficulty  justifies  the  arbitration  com- 
mittee and  .the  Commissioner  in  closely  scrutinizing  the  testimony  and 
satisfying  themselves  as  nearly  as  pbssible  as  to  the  origin  of  the  al- 
alleged  injury  in  order  that  they  may  do  equal  and  exact  justice  between 
the  parties,  but  the  rule  applicable  is  the  same  as  in  other  cases  and  re- 
quires only  a  preponderance  of  evidence. 

Further  discussion  at  this  point  is  unnecessary.  For  the  reasons 
hereinbefore  stated  the  judgm^t  of  the  district  court  is  reversed,  and 
the  finding  of  the  Industrial  Commissioner  is  sustained. 

Reversed. 

Evans,  C  J.,  and  Preston  and  De  Gi^ff,  Jj.,  concur. 


ANDREWS  STEEL  CO.  v.  McD^RMOTT. 

(Court  of  Appeals  of  Kentucky.     Nov.   1.   1921.) 

234  Southwestern  Reporter,  275. 

MASTER  AND  SERVANT  —  FINDINGS  BY  COMPENSATION 
BOARD  ON  EVIDENCE  NOT  REVIEWABLE. 
On  an  appeal  from  the  Board  of  Compensation  to  the  circuit  court 
under  Workmen's  Compensation  Act  (Ky.  St.  Supp.  1918,  §  4935),  pro- 
viding that  an  award  or  order  of  the  Board  shall  be .  conclusive  as  to  all 
questions  of  fact  unless  the  award  or  order  is  the  result  of  fraud,  an 
order  denying  compensation  supported  by  findings  of  fact  which  have 
some  evidence  to  support  them  cannot  be  disturbed,  though  the  evidence 
appears  to  preponderate  in  the  favor  of  the  claimant. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.§  417 [7].) 

Appeal  from  Circuit  Court,  Campbell  County. 

Proceeding  by  Joseph*  M.  McDermott  for  an  award  under  the  Work- 
men's Compensation  Act,  opposed  by  the  Andrews  Steel  Company,  em- 
ployer, in  which  an  award  was  refused  by  tfie  Workmen's  Compensation 
Board  and  the  petitioner  appealed  to  the  circuit  court,  where  the  order 
of  the  Board  was  set  aside  and  the  cause  remanded,  and  tlie  employer 
appeals.     Judgment  reversed,  with  directions  to  dismiss  petition 

Frank  V.  Benton,  of  Newport,  for  appellant 
William  A.  Byrne,  of  Covington,  for  appellee. 

Sampsok,  J.  Appellee  Joscjlh  P.  McDermott  was  in  the  employ  of 
of  the  Andrews  Steel  Company^  in  Newport,  in  February.  1919.  and  while 
in  the  performance  of  his  duties  received  an  injury  to  his  left  eye  whidi. 
he  contends  later  caused  the  loss  of  the  vision  of  that  eye.  *  As  the  steel 
company  was  operating  under  the  Workman's   Comt>efisation   Act,   Mc- 
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Dermott  made  applicatioii  to  the  Board  admiiustering  the  act  for  com- 
pensation for  his  injury.  Evidence  was  taken  and  the  case  prepared.  In 
refusing  the  allowance  the  Board  made  the  following  finding  of  fact: 

"It  was  not  established  by  the  testimcHiy  that  there  was  any  chemicals 
in  the  dirt  or  dast  blown  into  plaintiff's  eye.  In  fact  the  weight  of  tes- 
timony is  otherwise.  There  was  slag  around  the  plant,  but  slag  is  a  hard 
substance  like  rock  and  it  was  not  established  by  the  testimony  of  th^ 
plaintiff  or  any  of  tlM!  physicians,  who  examined  the  plaintiff,  that  any 
hard  subetance  hit  him  in  die  eye  or  that  any  hard  substance  penetrated 
the  eye,  in  fact  no  piece  of  steel,  ^lag  or  other  hard  substance  was  re- 
moved from  the  eye. 

"(2)  The  plaintiff  is  suffering  from  cataract.  There  are  several 
kinds  of  cataract,  among  them  traumatic,  congenital,  .senile  and  svstemic. 
No  physician  directly  stated  that  traumatism  was  the  cause  of  plaintiff's 
cataract.  In  cases  of  traumatic  cataract,  the  lens  of  the  eye  is  neces- 
sarily involved.  Traumatic  cataract  arises  either  by  a  foreign  substance 
penetrating  the  cornea,  going  through  the  anterior  chamber  and  reaching 
the  lens  or  by  a  blow  injuring  the  lens  capsule.  There  is  an  entire  ab- 
sence of  evidence  to  the  effect  that  there  was  any  penetration  of  the 
cornea  by  a  foreign  substance  or  a  blow  upon  the  eye.  It  is  tni  that  on 
April  9,  1919,  an  operation  was  performed  by  Drs.  Thommasson>and  Mil- 
ler, which  punctured  the  anterior  chamber  to  exclude  pus  and  to  save 
the  eyeball,  but  the  sight,  at  that  time,  was  gone. 

''(3)  The  loss  of  the  sight  of  the  left  eye  of  plaintiff  was  not  caused 
by  traumatic  accidental  injury." 

On  the  foregoing  facts  the  Board  declared  the  law  as  follows: 
'"(1)  There  must  be  some  cause  or  connection  between  the  employ- 
ment and  the  accidental  injury.  Where  there  is  no  natural  connection 
between  the  risk  and  the  emplbyment,  such  as  wind  or  lightning,  it  must 
affirmatively  be  shown  that  the  nature  of  the  employment  peculiarly  ex- 
posed the  emplhyet  to  such  danger.  Ordinarily  an  employee,  while  at 
work,  who  is  injured  by  some  force  of  nature,  like  wind,  is  not  entitled 
to  compensation  unless  the  emplo3rment  itself  peculiarly  exposes  the  em- 
plojree  to  the  hazard  in  a  greater  degree  than  the  average  member  of  the 
•commonalty  or  unless  the  force  of  nature  especially  combined  with  some 
efement  or  hazard  of  the  employment  to  produce  the  injury. 

*  (2)  The  alleged  accident  did  not  arise  out. of  and  in  the  course 
of  the  employment. 

"(3)  The  burden  of  proof  is  upon  the  plaintiff  to  show,  not  only 
that  the  accident  and  the  injury  arose. out  of  and  in  the  course  of  the 
employment  but  .that  the  condition  of  plaintiff  was  not  the  result  of  pre- 
existing disease.** 

Feeling  aggrieved  at  the  failure  of  the  Board  to  award  him  compen- 
-sation,  McDermott  appealed  in  the  way  and  manner  provided  by  sec- 
tion 4935,  Ky.  St.  Supp.  1918,  to  the  Campbell  circuit  court,  where  tlie 
case  was  tried  upon  the  record  certified  to  it  by  the  Board  of  Compen- 
sation. The  trial  court  arrived  at  a  different  conclusion  from  that  of  the 
Board  of  Compensation  and  ordered  the  tindings  of  the  Board  set  aside 
and  cause  remanded  to  the  Board  for  further  proceedings  looking  to  an 
award  of  compensation  to  McDermott.  From  this  judgment  tlie  An- 
drews Steel  Company  appeals  to  this  court. 

The  first  and  only  question  we  need  consider  on  this  appeal  is  may 
a  court  review  the  finding  of  fact  made  by  the  Board;  for  if  we  cannot 
do  so  and  are  confined  to  the  application  of  the  law  to  the  facts  as  found 
by  the  B^-^rd,  such  finding  of  fact  being  entirely  adverse  to  his  conten- 
tion, there  can  be  no  relief  granted  appellee  McDernjott.  Xo  new  or 
additional  evidence  can  be  heard  on  appeal  to  the  circuit  court,  the  re- 
view of  the  court  being  confined  to  determining  whether — 
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(1)  The  Board  acted  without  or  in  excess  of  its  powers. 

(2)  The  order,  decision,  or  award  was  procured  by  fraud. 

(3)  The  order,  decision,  or  award  is  not  in  conformity  to  the  pro- 
visions of  the  act 

(4)  If  findings  pi  fact  are  in  issue,  whether  such  findings  of  .fact 
support  the  order,  decision,  or  award. 

No  claim  of  fraud  in  the  order  or  d^ision  is  made  by  appellee,  and 
the  trial  court  did  not  hear  evidence  on  that  subject 

The  act  under  which  this  jn-oceeding  is  had  provides,  in  section  4935, 
that  an  award  or  order  of  the  Board  oi  Compensation  shall  be  conclu- 
•sive  and  binding  as  to  all  questions  of  fact  unless  the  .order  of  award  is 
the  result  of  fraud  or  misconduct  of  some  person  engaged  in  the  ad- 
ministration of  the  act  Appellee  McDermott  rests  his  claim  to  com* 
pensation  upon  the  loss  of  the  sight  of  his  left  eye  occasioned  by  trau- 
matic accidental  injury  received  hi  the  course  of  his  employment  and 
arising  out  of  such  employment.  The  facts  appear  to  prepondera'te  in 
favor  of  appellee  McDermott's  <;ontention,  but  tiiere  is  evidence  in  the 
record  which  supports  a  contrary  view.  Construing  the  statute  with  ref- 
erence to  the  conclusiveness  of  findings  of  facts  by  the  Board,  most  of 
the  CQUfts,  both  of  thi^  country  and  of  England,  have  given  the  language 
its  literal  meaning,'  holding  a  finding  or  decision  of  a  board  having  orig- 
inal jurisdicion  of  a  claim  under  the  act  conclusive  on  a  question  of 
fact,  if  the  finding  has  any  support  in  the  evidence;  but  the  entire  ab- 
sence of  evidence  to  support  such  finding  presents  a  question  of  law,  sub- 
ject to  appellate  revie^.  In  re  Buckley  (notes)  Ann.  Cas.  1916B,  p. 
475.  Courts  can  and  do  reyiew.  findings  of  law,  but  not  of  fact  except 
in  cases  of  the  fraudulent  administration  of  the  act.  If  there  be  any 
evidence  warranting  a  finding  of  fact,  or  if  there  be  no  controversy  about 
the  facts,  there  is  and  can  be  but  a  question  of  law  which  a  court  may 
review,  aiid,  if  proper,  reverse  the  order,  decision,  or  award  of  the  board. 
In  the  case  of  Hollenbach  v.  Hollenbach,  181  Ky.  262.  204  S.  W.  152, 
13  A.  L.  R.  524,  which  was  the  first  opinion  dealing  with  appeals  from 
order  of  the  Board  of  Workman's  Compensation  which  came  to  this 
court,  we  said: 

"One  of  the  primary  purposes  of  the  act  was  the  establishment  of  a 
board  which  would  summarily  determine  all  questions  of  fact  and  afford 
ready  relief  to  clainjants.  Another  object  to  be  accomplished  was  the 
settlement  of  claims  by  a  method  in  thAe  nature  of  arbitration  instead  of 
by  prolonged  litigation,  and  a  third  reason  was  the  relief  of  the  courts, 
even  where  appealed  to,  from  the  necessity  of  passing  upon  questions  of 
fact  It  is  the  duty  of  the  Board  to  make  findings  of  fact,  and  if  there 
be' competent  and  credible  evidence  tending  to  support  the  award,  or  find- 
ing of  fact,  it,  like  the  verdict  of  -a  properly  instructed  jury,  will  not  be 
disturbed  by  a  court  in  review." 

Following  this  general  vvkle,  we  held  in  Nelson  v.  Ky.  River  Stone  & 
Sand  Co.,  182  Ky.  317,  206  S.  Wl  473.  all  awards  or  orders  of  the  Work- 
man's Compensation  Board  are  in  the  absence  of  fraud  conclusive  and 
binding  as  to  all  questions  of  fact,  the  court  being  forbidden  by  statute 
to  review  the  finding  of  fact  made  by  the  Board  if  that  finding  is  such 
as  to  support  the  order  of  the  Board,  there  being  nothing  in  the  record 
to  indicate  that  the  finding  of  fact  or  the  order  was  the  result  of  fraud 
or  misconduct  on  the  part  of  any  person  administrating  or  assisting  in 
the  administration  of  the  act 

The  finding  of  fact  by  the  Board  in  effect  is  that  appellee  McDer- 
mott had  a. diseased  eye  before  and  at  the  time  he  went  to  work  for  the 
.\ndrews  Steel  Company  and  as  time  passed  tfce  affected  eye  grew  worse 
until  the  vision  of  the  eye  was  wholly  lost;  that  the  loss  of  9ie  sight  of 
the  left  eye  of  'appellee  McDermott  was  not  the  result  of  traumatic  acci- 
dent injury.    There  is  some  evidence  in  the  record  to  support  this  finding. 
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In  such  case  courts  must  accept  the  finding  of  fact  as  true,  and  can  only 
review  the  law  of  the  case  as  a)>plied  to  the  facts  as  found  by  the  Board. 
Obviously,  if  the  loss  of  the  sight  of  the  left  eye  of  appellee  McDermott 
was  the  result  of  a  diseased  condition  of  that  organ  existing  at  the  time 
he  began  to  work  at  the  steel  mills,  it  could  not  have  resulted  from  "acci- 
dent arising  out  of  and  in  the  course  of  his  emi^oymenf'  within  the  mean- 
ing of  the  act,  and  the  Board  properly  refused  him  compensation. 

The  trial  court  erred  in  attempting  to  review  the  facts,  and  from 
this  mistake  come  the  erroneous  judgment  remanding  the  case  to  the 
Board  for  reconsideration  and  the  allowance  of  compensation  to  McDer- 
mott. Ttiere  is  some  evidence  in  the  record  to  support  the  finding  of  the 
Board,  and  where  there  is  such  evidence  only  questions  of  law  are  re- 
viewable by  the  courts  unless  there  be  some  jurisdictional  fact  which  is 
unsupported  by  substantial  evidence.     1  Honnold,  p.  821. 

Judgment   reversed,   with   directions   to   dismiss   the   petition. 


HARRIS  ET  ux.  V.  CALCASIEU  LONG  LEAF  LUMBER  CO. 
(No.  24621.) 

(Supreme  Court  of  Louisiana.     Oct.  31,  1921.) 

89  Southern  Reporter.  885. 

(Syllabus  by  Editorial  Staff.) 

1.  MASTER  AND  SERVANT  —  COMPENSATION  TO  DEPEND. 

ENT  PARENTS  NOT  MEASURED  BY  EXTENT  OF  DEPEND- 
ENCY. 

Under  Employers*  Liability  Act,  §  8,  subsec.  2,  par.  "g,"allowing 
surviving  parents  ''actually  dependent  upon  the  deceased  ennployce  to  any 
extent"  55  per  cent  of  his  wages  for  300  weeks,  the  extent  of  liability 
is  not  measured  by  the  extent  of  the  parents'  dependency,  and  where  the 
parents  were  actually  dei)endent*on  the  deceased  employee  to  any  extent, 
it  was  immaterial  that  only  about  half  of  his  contributions  to  the  family 
support  was  used  for  the  support  of  others  than  himself. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

2.  MASTER  AND  SERVANT— COMPENSATION   RECOVERABLE 

BY  PARENTS  "DEPENDENT"  ON  CHILD  FOR  SUPPORT  OF 

OTHER  CHILDREN. 

Under  the  Employers'  Liability  Act,  §  8,  subsec.  2.  par.  **g."  parents 
of  an  employee  are  depentlent  on  him  if  dependent  on  him  for  aid  in  sup- 
porting other  'children  who  are  dependent  upon  them  for  support  in 
view  of  the  legal  and  moral  obligation  of  the  parents  to  support  their 
children  und^r  Rev.  Civ.  Code,  art  227. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  389.) 

(For  other  definitions,  sec  Words  and  Phrases,  First  and  Second 
Series,  Dependent.) 

Appeal  from  Fifteenth  Judicial  District  Court,  Parish  of  Beaure- 
gard; Jerry  Cline,  Judge. 

Proceedings  under  the  Employers*  Liability  Act  by  Charles  W.  Har- 
ris and  wife  for  compensation  for  the  death  of  their  son,  opposed  by  the 
Calcasieu  Long  Leaf  Lumber  Company,  employer.  Compensation  was 
awarded,  and  the  employer  appeals.    Aflfirmcd. 
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Pujo  &  Liskow.  of  Lake  Charles,/  for  appellant 
Robert  J.  O'Neal,  of  De  Riddcr,  for  appellee. 

O'NiELL.  J.  Defendant  appeals  from  a  judgment  allowing  plaintiffs 
compensation  at  the  rate  of  $14,337  a  week  for  300  weeks,  under  the  Em  • 
•  ployefs'  Liability  Act  (Laws  1918,  No.  38)  for  the  accidental  killing  of 
their  son.  He  was  under  21  years  of  age  and  was  the  eldest  of  plain- 
tiffs* seven  children.  The  father. was  earning  $156  a  month.  The  de- 
ceased had  been  contributing  approximately  $44  a  month  to  the  support 
of  the  family,  and  to  that  extent  the  parents  were  dependent  upon  him 
for  the  family's  support.  His  average  weekly  wages  were  $26.14.  The 
compensation  allowed  by  the  judgment  is  therefore  55  i)er  cent,  of  the 
weekly  wages  for  the  300  weeks;  which  is  in  accord  with  paragraph  (g) 
of  subsection  2  of  section  8  of  Act  38  of  1918,  vijc.: 

"That  for  injury  causing  death  within  one  year  after  the  accident 
weekly  compensation  shall  be  paid  under  this  act  for  a  period  of  three 
hundred  weeks  to  the  following  persons: 

■  "(g)  If  there  be  neither  widow  or  widower  nor  child,  then  to  the 
father  or  mother  of  the  deceased  employee  if  actually  dependent  on  the 
deceased  employee  to  any  extent  for  support  at  the  time  of  the  injury 
and  death,  twenty-five  per  centum  of*  wages,  if  m  such  event  both  the 
father  and  the  mother  of  the  deceased  survive  and  were  actually  depend- 
ent on  the  deceased  cmplojree  to  any  extent  for  support  at  the  time  of 
the  injury  and  death,  fifty-five  per  centum  of  wages  for  their  joint  bene* 
fit." 

[1,  2]  Appellee  contends  that  the  amount  of  compensation  allowed 
in  this  case  is  excessive,  because,  as  the  cost  of  maintenance  of  the  fam^ 
ily  of  nine  was  approximately  $22  a  month  for  each  person,  only  half 
of  .the  $44  contributed  monthly  by  the  deceased  went  to  the  support  of 
the  other  members  of  the  family.  The  answer  to  the  argument  is  that 
the  statute  does  not  measure  the  extent  of  liability  by  the  extent  to  which 
the  parents  of  the  deceased  employee  were  dependent  upon  him  for  sup- 
port. .  Th  statute  arbitrarily  fixes  the  liability  at  55  per  cent  of  the 
weekly  wages  for  300  weeks,  if  the  parents  "were  actually  dependent  on 
the  deceased  employee  to  any  extent  for  -apport."  Therefore  the  extent 
of  liability  for  compensation  is  not  governed  by  the  extent  to  which  the 
parents  were  dependent  upon  the.  employee  for  support.  It  is  sufficient 
that  they  were  actually  dependent  upon  'him  to  any  extent  And  it  has 
1>een  decided  that  such  dependence  may  include  dependence  for  aid  in 
supporting  children  who  are  dependent  upon  the  parents  for  support, 
because  the  parents  are  under  a  legal  as  well  as  moral  obligation  to  sup- 
port their  children.  R.  C.  C.  art  227;  Heinzdman  v.  Board  of  Commis- 
sioners, 149  La.  — ,  88  South.  798. 

The  judgnient  appealed  from*  is  affirmed  at  appellant's  cost. 


GOLDEN'S  CASE. 

(Supreme  Judicial  Court  of  Massachusetts.     Worcester.     Nov.  26,  1921.) 

132  Northeastern  Reporter,  726. 

1.  MASTER  AND  SERVANT  —  PROPER  PRACTICE  FOLLOWED 
IN  APPROVAL  OF  FEE  FOR  MEDICAL  SERVICES  TO  COM- 
PENSATION CLAIMANT, 
Under  the  Workmen's  Compensation  Law,  §§8,  30,  referring  to  the 

approval  of  charges  fox  medical  services,  etc.,  the  single  member  of  the 
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Industrial  Accident  Board  to  which  a  petition  for  approval  of  a  charge 
for  services  as  masseuse  was  referred  properly  reported  the  facts  to  the 
Board  for  decision  instead  of  making  a  de^Qsion,  and,  no  decision  having 
been  made  b>'  the  single  member,  the  provision  for  review  by  the  Board 
^as  tnappUcable. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416;) 

2.  MASTER  AND  SERVANT  — COMPENSATION  INSURER  NOT 

LIABLE  FOR  SERVICES  OF  MASSEUSE  NOT  RENDERED 

UNDER  PHYSICIAN'S  DIRECTION. 

Under  Workmen's  Compensation  Law,"5  30,  providing  that  during 
the  first  two  weeks  after  an  injury  to  an  employee,  etc..  and,  in  unusual 
cases,  m  the  discretion  of  the  Department  pf  Industrial  Accidents,  for  a 
longer  period,  the  insurer  shall  furnish  medical  and  hospital  services,  an 
insurer  was  not  liable  for  services  in  massaging  an  injured  arm  solely 
upon  the  empk>yee's  request,  and  not  as  a  part  of  treatment  by  a  |Ay» 
siciail.  even  though  the  injury  constituted  an  unusual  case,  ,and  assuming 
that  massage  as  part  of  treatment  by  a  physician  might  properly  be  clas- 
sed as  medical  services. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  385[16].) 

'  Appeal  from  Superior  Court,  Worcester  County^ 
Proceeding  under  the  Workmen's  Compensation  Act  by-  Gertrude  R. 
Doyle  for  the  approval  of  her  fee  for  services  rendered  the  employee. 
Newton  Golden,  opposed  by  the  Worcester  Electric  Light  Cbmpgmy,  em- 
ployer, and  the  Employers'  Liability  Assurance  Corporation,  Limited,  in- 
surer. The  bill  was  approved  by  the  Industrial  Accident  Board,  and 
decree  therefor  entered  in  the  superior  court,  and  the  insurer  appeals. 
Reversed,  and  petition  dismissed. 

The  petitioner  claimed  to  have  performed  services  for  the  employee 
'AS  masseuse  commencing  several  months  after  the  accident.  The  Indus- 
trial Accident  Board  ruled  that  the  case  was  an  unusual  case  under  the 
statute  necessitating  such  treatment.  • 

Charles  C.  Milton  and  Frank  L.  Riley,  both  of  Worcester,  for  ap- 
pellant. 

John  F.  McGrath  and  J.  Joseph  MacCarthy,  both  of  Worcester,  for 
appellees. 

Jenney.  J.  The  employee,  on  March  29,  1918,  while  working  for  the 
Worcester  Electric  Light  Company,  received  an  injury  to  his  shoulder 
-  resulting  in  the  complete  atrophy  of  his  right  hand  and  arm.  On  Janu- 
ary 15,  1920,  the  insurer  paid  to  him  under  the  provisions  of  the  Work- 
men's Compensation  Act  (St  1911,  c.  751,  as  anvended  by  St  1912,  c. 
571)  $500  as  specific  compensation  for  "the  loss  of  the  use  of  his  hand." 
apparently  on  the  ground  that  it  had  b€fcn  so  injured  as  to  be  permanently 
incapable  of  use.  He  was  also  paid  compensation  for  seven  months  fol- 
lowing the  injury,  but  received  nothing  for  partial  disability. 

From  early  in  September.  1919.  to  the  date  of  the  hearing  upon  the 
petition  hereinafter  described,  he  has  been  treated  upon  three  hundred 
and^ree  ditferent  days  by  Gertrude  I^.  Doyle  as  masseuse.  Her  bill  for 
services  amounts  to  $909. 

The  present  proceeding  was  begun  by  the  petition  of  the  masseuse 
for  the  approval  of  her  charges  under  St  1911,  c.  571,  pt.  3,  §  13.  as 
amended  by  St.  1914.  c.  708,  S  12,  and  St  1917,  p.  297.  §  12.  now  con- 
tained  in  G.  L.  c.  152,  §  13.    This  section  of  the  statuie  provides  that  the 
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fees  of  attorneys  and  physicians  and  charges  of  hospitals  for  services 
under  the  act  shall  be  subject  to  the  approval  of  the  Industrial  Accident 
Board. 

A  petition  by  the  masseuse  for  the  approval  of  her  bill  was  filed 
with  the  board  and  heard  by  a  single  member,  upon  whose  report  of  the 
facts  the  board  found  that  the  nature  of  the  injury  constituted  "an  im- 
usual  case"  (St  1911.  c.  571,  pt  2,  §  5,  as  amended  by  St.  1914,  c.  708. 
§  1.  and  St.  1917,  c.  198,  now  G.  L.  c  152,  §  30),  inasmuch  as  it  resulted 
in  complete  atrophy  of  the  right  hand  and  arm  of  the  employee,  that 
the  amount  was  a  reasonable  charge  for  the  services,  and  ordered  its 
payment  by  the  insurer. 

[1]  The  procedure  in  this  case  was  correct.  The  statute  did  not 
provide  for  the  decision  of  a  single .  member  which  was  subject  to  re- 
view. The  procedure  differs  materially  from  that  specified  when  the 
insurer  and  the  injured  employee  fail  to  reach  an  agreement  as  to  the 
compensation  of  the  latter.  In  such  cases  the  claim  is  assigned  for  hear- 
ing by  a  single  member  of  the  board,  whose  "decision  *  *  *  together 
with  a  statement  of  the  evidence,  his  findings  of  fact,  rulings  of  law,  and 
any  other  matters  pertinent  to  questions  arising  before  him  *  ♦  *  [is] 
filed  with  the  Industrial  Accident  Board.  Unless  a  claim  for  review  is 
filed  by  either  party  within  seven  days,"  the  decision  of  the  single  mpm- 
ber  is  enforceable  under  the  statute.  St  1911,  c.  751,  pt  3,  §  7,  as 
amended  by  St  1912,  c.  571,  §  12,  and  St  1917,  c  297,  §  4,  G.  L.  c.  152, 
§  8.  In  the  proceedings  now  considered  no  decision  of  a  single  member 
was  made.  All  that  such  member  was  authorized  to  do  was  after  hear- 
ing to  "report  the  facts  ♦  *  *  for  decision."  See  Huxen*s  Case,  22$ 
Mass.  292,  115  N.  E.  426.  Inasmuch  as  the  single  member  made  no  "de- 
cision," the  statutory  provision  for  a  review  b^  the  board  was  wholly 
inapplicable. 

•  [2]  We  do  not  find  it  necessary  to  decide  whether  the  employee's 
injury  properly  could  have  been  found  to  constitute  "an  unusual  case," 
or  whether  payment  for  medical  services  for  a  period  commencing  nearly 
a  year  and  a  half  after  the  accident  could  rightly  have  been  ordered. 

The  statute  provides  for  the  payment  of  only  physicians  and  hos- 
pitals. Under  the  procedure  now  considered,  that  which  is  to  be  fur- 
nished (St  1911,  c.  751,  pt  2.  §  5,  as  amended  by  St  1914,  c  708,  §  1. 
and  St  1917,  c.  198»  now  G.  L.  c  152,  §  30)  is  "sidequate  and  reasonable 
medical  and  hospital  services,  and  medicines,  where  they  are  needed." 
Detailed  provisions  as  to  the  selection  of  a  physician  are  set  forth. 
While  the  term  "medical  services,"  if  used  without  limitation,  may  be 
susceptible  of  a  broad  construction,  the  statutes  cited  clearly  indicate  that 
those  words,  as  therein  used,  are  restricted  to  medical  assistance  rendered 
by  the  physician  or  under  his  direction  and  control.  See  People  v.  Pier- 
soi..  176  N.  Y.  201,  68  N.  E.  249.  63  L.  It  A.  187,  98  Am.  St  Rep.  666. 

It  is  not  necessary  to  decide  whether  massage  may  be  employed  in 
connection  with  or  as  a  part  of  treatment  by  a  physician,  and  under  such 
circumstances  properly  classed  as  medical  services.  The  massage  per- 
formed, so  far  as  it  appears  solely  upon  the  employee's  request  and  not 
as  a  part  of  treatment  by  a  physician,  was  not  medical  services  within 
the  statute,  and  the  insurer  is  not  liable  therefor  in  this  proceeding. 

The  decree  of  the  superior  court  ordering  the  insurer  to  pay  to  the 
petitioner  the  amount  of  her  charges  must  be  reversed,  and  a  decree  en- 
tered dismissing  the  petition. 

So  ordered. 
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ULASKI  V.  MORRIS  &  CO.     (No.  22191.) 

(Supreme  Court  of  Nebraska.     Oct.  14.  1921.) 

184  Northwestern  Reporter  946. 

(Syllabus  by  the  Court.) 

1.  MASTER  AND  SERVANT— DISTRICT  COURT'S  FINDING  ON 

CONFLICTING  EVIDENCE  IN  COMPENSATION  CASE  CON- 
CLUSIVE. 

**Where  the  district  court  in  workmen's  compensation  case  finds,  on 
substantially  conflicting  evidence,  that  the  employee  was  injured  in  a  par- 
ticular manner,  such  finding^^pf  fact  will  not  be  reversed  on  appeal  unless 

clearly  wrong."    Swift  &  Co.  v.  Prince.  106  Neb. ,  183  N.  W.  557. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[6].) 

2.  MASTER    AND    SERVANT  — COMPENSATION    ALLOWABLE 

FOR  LOSS  OF  FINGER  STATED. 

Where  the  injured  employee  suffered  25  per  cent  partial  permanent 
loss  of  the  normal  use  of  his  second  or  middle  finger  of 'his  right  hand, 
the  extent  of  the  injury  not  being  ascertainable  until  10  weeks  after  the 
accident,  then  he  is  entitled,  under  Rev.  St.  1913.  §  3662,  as  amended  by 
Laws  1917,  a  85.  to  compensation  for  the  period  of  754  weeks  at  $15  a 
week,  conraiencing.  not  with  the  day  of  the  accident,  but  with  the  day  when 
the  extent  of  the  injury  is  ascertainable,  and  in  addition  is  entitled  to  $15 
a  week  for  10  weeks. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  385 [6].) 

(Additional   Syllabus  by  Editorial   Staff.) 
4.  MASTER  AND  SERVANT  —  ATTORNEY'S  FEE  ALLOWED 

COMPENSATION  CLAIMANT  HELD  REASONABLE. 

Seventy-five  dollars,  allowed  compensation  claimant  by  district  court 
on  ai^>eal.  held  a  reasonable  attome/s  fee  provided  for  under  Rev.  St.  1913, 
§  3666,  as  amended  by  Laws  1917,  c  85,  and  Laws  1919,  c.  91. 

(For  other  cases,  see  Master  and- Servant,  Dec.  Dig.  §  420.) 

Appeal  from  District  Court,  Douglas  County;   Wakcley,  Judge. 

Application  by  Frank  Ulaski  to  the  Compensation  Commissioner  for 
an  award  under  the  Workmen's  Compensation  Act,  opposed  by  Morris  & 
Co.,  employers,  in  which  an  award  was  made  and  upheld  and  increased  on 
appeal  to  the  District  Court,  and  the  defendant  appeals.  Modified  and 
affirmed. 

James  C.  Kinsler,  of  Omaha,  for  appellant. 
A.  H.  Bigelow,  of  Omaha,  for  appellee. 

Heard  before  Morrissey.  C.  J.,  and  Aldrich,  I>ay,  Dean,  Flansburg, 
and  Rose.  JJ. 

.\LDiuCH.  J.  On  September  11,  1920.  Frank  Ulaski,  an  employee  of 
defendant,  was  injured  while  in  the  course  of  his  employment.  He  was 
what  is  called  a  ''beef  lugger."  On  that  day  he  says  that  a  beef  fell  from 
an  overhead  rail.,  and  in  catching  it  a  bone  sliver  was  forced  into  the  first 
joint  of  the  middle  finger  of  the  right  hand.  The  defendant's  physician 
administered  some  iodine  and  bandaged  the  finger  and  he  had  daily  dress- . 
ings  at  the  doctor's  office.  In  the  meantime  an  infection  developed  and 
it  became  necessary  to  open  the  wound.    Finally,  he  was  sent  home,  where 
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he  stayed  durinsT  the  succeeding  week  and  two  days.  He  was  treated  daily 
by  the  company  physician  and  his  finger  was  repeatedly  lanced.  He  re- 
turned on  September  29,  under  direction  of  the  company's  physician,  and 
was  assigned  a  lighter  task  in  which  he  did  not  have  to  use  the  injured 
finger. 

On  October  1.  he  was  called  to  the  office  and  given  a  check  for  $5  to 
cover  his  compensation  for  two  days,  the  27th  and  28th  of  September,  the 
first  week  being  exempted  b"  law.  He  signed  a  release;  and  then  retunred 
to  work  and  was  required  to  do  work  that  necessitated  the  use  of  his  finger. 
He  told  -the  foreman  he  could  not  do  that  work  because  of  his  sore  finger. 
Aii  altercation  ensued  and  he  was  permanently  discharged.  This  discharge 
occurred  about  two  hours  after  he  had  signcni  the  release,  and,  notwith- 
standing his  discharge,  he  was  treated  by  the  company  physician  for  sev^ 
era!  days  afterwards.  Later,  while  his  finger  was  still  swollen  and  open, 
the  company  physician  refused  him  further  treatment  It  was  on  October 
7  that  he  was  refused  further  compensation,  and  then  he  went  to  the 
compensation  conunissioner,  who  informed  the  company's  claim  agent  and 
told  him  that  Uuaski  was  at  that  time  entitled  to  a  wedc's  compensation. 
Ulaski  then  went  to  the  csompan/s  office  and  was  paid  the  sum  of  $15  and 
was  required  to  sign  two  releases.  His  finger  was  at  that  time  still  sore 
and  swollen.  He  returned  to  the  deendant  company  cm  November  16,  seek- 
ing work.  The  defendant  company  had  not  at  that  time  begun  to  lay  oflF 
men,  although  they  refused  him  employment.  It  is  claimed  that  plaintiff 
was  not  yet  in  condition  to  work  and  was  not  able  to  use  the  knife.  Even 
at  this  time  his  finger  was  in  such  a  condition  that  he  was  unable  to  work 
and  was  forced  to  quit  after  shoveling  coal  a  few  hours.  January  fol- 
lowing he  applied  for  compensation  atkl  was  awarded  a  hearing  and  was 
allowed  additional  compensation.  Upon  a  hearing  in  the  district  court  be- 
ing had,,  the  trial  court,  among  other  things,  held  that—  * 

"The  plaintiff  have  and  recover  from  the  defendant  company,  in  addi- 
tion to  the  sum  already  paid,  compensation  at  the  rate  of  $15  per  week  for 
a  period  of  17^  weeks,  all  of  which  is  now  due  and  payable  forthwith: 
that  the  defendant  con^pany  be  and  it  is  hereby  ordered  to  pay  plaintiff 
the  sum  of  $75  for  attorney's  fee  in  this  court,  and  to  pay  to  the  plaintiff, 
for  expert  witness  fees  chained  as  costs  the  sum  of  $w,  and  to  pay  into 
court  the  costs  of  this  suit:  that,  unless  said  payments  are  made  forth- 
with, the  defendants  shall  also  pay  50  per  cent  of  the  said  compensation 
for  17 J4  weeks  as  the. statutory  waiting  time." 

From  the  judgment  so  rendered  the  defendant  appealed. 

[1]   In  Swift  &  Co.  v.  Prince.  106  Neb. ,  183  N.  W.  557,  the  court 

said: 

"The  trial  court  saw  the  witnesses  and  heard  their  testimony,  and  it« 
findings,  upon  conflicting  evidence,  should  not  be  disturbed.  It  is  the  rule 
in  cases  of  this  kind  that  finding  of  fact  supported  by  sufficient  evidence,, 
or  'finding9  of  fact  on  sub.stantial  conflicting  evidepce,  will  not  be  reversed 
unless  clearly  wrong." 

The  rule  announced  in  the  Prince  Case  is  applicable  to  the  facts  be- 
fore us  and  we  adhere  thereto.  The  finding  of  fact  is  amply  supported  by 
the  record.  The  court  was  justified  in  allowing  Ulaski  10  weeks  for  total 
disability  in  addition  tQ  the  week  and  two  days  formerly  allowed  by  the 
court,  under  the  finding  of  fact 

.[2]  The  record  shows  conclusively  that  plaintiff  was  allowed  10 
weeks'  compensation  for  time  lost  dating  from  October  7,  1920,  After  he 
had  rested  and  had  had  time  to  make  improvement  it  was  further  found 
that  he  had  lost  25  per  cent  of  the  normal  use  of  his  injured  finger;  His 
loss  altogether,  then,  was  10  weeks  for  total  disability  and  7}4  weeks  for 
permanent  partial  loss  of  the  finger,  making  a  total  loss  of  time  of  I7yj 
weeks  at  $15  a  week,  as  provided  by  statute.     The  defendant  refused  to 
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pax  the  award  as  made  by  the  compensation  cpmmissioner.  Then  the 
case  was  tried  in  the  district  court  and  ibt  decision  of  the  compensation 
coiQmissioner  affirmed. 

As  appears  of  record  there  was  total  disability  of  10  weeks,  and  ac- 
cording to  the  spirit  and  intent  of  the  statute  the  plaintiff  was  entitled  to 
a  recovery  of  $15  a  week  pendin^p  that  time,  and  to  a  permanent  partial 
disability  for  a  period  of  7^  weeks.  This,  in  the  aggregate  oonstitutees 
the  totad  loss  of  the  plaintiff  for  the  jentire  time  of  the  injury,  and  we 
concur  in  the  finding  of  the  court  in  this  regard  as  it  is  amply  sustained 
by  the  record.  This  case  is  not  unlike  the  principle  found  in  Addison  v. 
Wood  Co.,  207  Mich;  319,  174  N.  W.  149.  The  principles  of  the  statute 
.  as  applied  to  this  case  are  fully  discussed  and  the  application  of  the  law 
whidi  we  follow  is  made.  We  adhere  to  the  principle  of  law  therein  in- 
volved. It  is  in  point  in  the  instant  case.  We  believe  the  court  was  right 
in  allowing  a  total  disability  for  a  period  of  10  Weeks  and  was  correct  in 
allowing  permanent  partial  disability  at  the  rate  of  $15  a  we^  The  re- 
quirements of  the  statute  have  been  amply  complied  with,,  and  the  court 
has  met  the  situation  as  shown  in  plaintiff's  case. 

We  are  not  unmindful  of  the  fact  that  in  the  discussion  and  conclu- 
sion of  the  instant  case  there  are  cases  holding  a  different  principle  and 
conclusion  from  what  we  have  arrived  at,,  but  at  the  same  time  we  bdieve 
that  our  conclusion  has*  the  suppor^  of 'law  and  does  ample  justice  to  the 
parties  tinder  these  facts. 

[4]  On  the  question  of  attorney's  fees,  section  3666,  Rev.  St  1913,  as 
amended  by  chapter  85,  Laws  1917,  and  chapted  91,  Laws  1919,  provides 
as  follows: 

**W1ienever  the  employer  refuses  payment, "or  when  the  employer  neg- 
lects to  pay. compensation  for  thirty  days  after  injury,  and  proceedings 
are  had  before  the  compensation  commissioner,  a  reasonable  attorney's-  fee 
shall  be  alk>wed  the  employee  by  the  court  in  the  event  the  employer  ap- 
peals from  the  award:  of  the  commisioner  and  fails  to  obtain  any  reduction 
in  the  amount  of  such  award,  the  appellate  court  shall  in  Hke  manner  al- 
low the  plaintiff  a  reasonable  sum  as  attorney's  fees  for  the  appellate 
proceedings." 

The  $75  so  allowed  by  the  trial  judge  is  correct  and  just  and  we 
affirm  it.     It  follows  .that  defendant  must  pay  the  costs  of  this   suit 

(31  There  is,  however,  no  provision  in  the  law  for  the  payment  of 
e?q>tft  witness  fees.  The  expert  witnesses  are  therefore  alloweid  the  usual 
and  lawful  witness  fee,  and  no  more.  Main  v.  Sherman  County.  74  Neb. 
155,  103  N.  W.  1038. 

The  judgment  of  the  district  court  is  affirmed,  except  as  modified 
herein.  It  is  ordered  that  the.  cburt  disallow  the  expert  witness  fees  in  the 
amount  of  $S0,  and  that  the  expert  witness  recover  only  the  usual  and  ls|w- 
ful  witness  fees;  and  that  defend^t  receive  credit  for  one  and  one-thjrd 
weeks'  compensation  which  defendant  has  already  paid  on  plaintiff's  claim. 
It  i%  further  ordered  that  defendant .^  V  ah  att<5mey  fee  for  plaintiff,  a^ 
costs,  in  this  court,  in  the  sum  of  $100. 

Affirmed  as  modified. 
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ADAMS  V.  ATLANTA  CONST.  CO. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department. 
November  16,  1921.) 

190  New  York  Supplement,  681. 

MASTER  AND  SERVANT  —  APPELLANT  ENTITLED  TO  33 
DAYS  TO  SERVE  NOTICE  AFTER  NOTICE  OF  COMPEN- 
SATION  AWARD  IS  *'SENT." 

Under  Workmen's  Compensation  Law,  §  23,  providing  that  appeal  may 
be  taken  within  30  days  after  notice  of  the  award  has  been  "sent"  to  the 
parties,  and  that  except  as  otherwise  provided  the  appeal  is  subject  to 
practice  in  civil  actions,  and  Code  Civ.  Proc.  §  796,  granting  3  days*  addi- 
tional time  in  which  to  take  appeals  subject  to  the  law  and'  practice  in  • 
civil  actions,  appellant  had  33  days  to  serve  notice^  the  word  '*sent"  nbt^ 
limiting  the  time  in  all  cases  to  30  days,  it  implying  either  sending  by 
messenger,  which  is  a  personal  service,  or  sending,  by  mail,  whidi  is 
service  by  mail. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4j4].) 
(For  other  definitions,   see  Words  and   Phrases,   First  and   Second 
Series,  Send.) 

Claim  by  Elizabeth  Adams  for  compensation  under  the  Wbrkmen's 
Compensation  Law  against  the  Atlanta  Construction  Company.  ~  Mo- 
tion by  claimant  to  dismiss  the  appeal  of  the  Glpbe  Indemnity  Company, 
insurer,  on  ground  that  notice  of  appeal  was  not  served  in  time.  Mo- 
tion denied. 

Argued  before  John  M.  Kellogg.  P.  J.,  and  Cochrane,  Henry  T." 
Kellogg.  Kiley,  and  Van  Kirk,  JJ. 

Thomas  H.  Dowd.  of  Salamanca,  for  claimant 

Robert  M.  McCorrtick.  of  New  York  City  (Thomas  J.  Skelly  and 
Andrew  Eckel,  both  of  New  York  City,  of  counsel),  for  Globe  In- 
demnity Co. 

Cochrane,  J.  Notice  of  award  was  mailed  to  the  attorneys  for 
the  appellant  August  6,  1921.  Thirty-two  days  thereafter  and  on 
September  7,  1921.  notice  of  appeal  was  served.  Section  23  of  the 
Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  provides. as  fol- 
lows : 

-"Within  thirty  days  after  notice  of  the  filing  of  the  award  or  the 
decision  of  the  Commission  has  been  sent  to  the  parties  an  appeal  may 
be  taken  to  the  Appellate  Division  of  the  Supreme  Court,  Third  Depart- 
ment." 

After  containing  various  provisions  not  here  material,  said  section 
continues: 

"Otherwise  such  api)eal  shall  be  subject  to  the  law  and  practice  ap- 
plicable to  appeals  in  civil  actions." 

When  this  appeal  was  taken,  section  798  of  the  Code  of  Civil  Pro- 
cedure was  in  effect,  and  that  section  afforded  this  appellant  3  days' 
additional  time  in  which  to  take  the  appeal,  provided  it  was  "subject 
to  the  law  and  practice  applicable  to  appeals  in  civil  actions."  We  dis- 
cover no  reason  why  it  was  not  thus  subject  to  such  law  and  practice. 
The  argument  to  the  contrary  is  based  on  the*  use  of  the  word  "sent" 
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in  the  statute  instead  of  the  word  "served,"  and  it  is*  claimed  therefore 
that  an  appellant  is  limited  in  all  cases  to  30  days  for  the  service  of  a 
notice  of  appeal.  The  statute  does  not  say'  "sent  by  mail"  or  "mailed." 
The  word  "sent"  implies  either  sending  by.  messenger,  which  is  a  per- 
sonal service,  or  sending  by  mail,  which  is  a  service  by  mail.  The 
statute  should  be  construed  according  to  its  obvious  intent,  and  we 
think  that,  as  in  the  case  of  an  appeal  in  a  civil  action,  the  appellant 
here  was  entitled  to  3  days'  additional  time  in  which  to  serve  the  notice 
of  ai^>eal.  Furthermore,  said  section  23  provides  that  an  appeal  may 
be  taken  to  the  Court  of  Appeals  "in  the  same  manner  and  subject  to 
the  same  >  limitations  not  inconsistent  herewith  as  is  now  provided  in 
civil  actions."  This  clearly  gives  an  appellant  under  this  section  the 
same  time  witiiin  whjch  to  take  an  appeal  to  the  Court  of  Appeals  as- 
exists  in  civil  actions,  and  it  would  be  an  obvious  incongruity  to  hold 
that  an  appellant  has  the  additional  time  in  appealing  to  one  court  but 
not  to  the  other.  The  Legislature  did  not  so  intend. 
The  motion  should  be  denied. 


KNIGHT  V.  FERGUSON. 


(New  York  Supreme  Court,  Appellate  Division,  Third  Department. 
November  16.  1921.) 

190  New  York  Supplement  659. 

1.  MASTER  AND  SERVANT— COMPENSATION  RECOVERABLE 

FOR    PERMANENT   INJURY    TO   NERVE    IMPAIRING  UP- 

WARD  MOTION  OF  ARMS. 

Where  claimant  sustained  a  permanent  injury  to  a  nerve  in  the  spinal 
column,  making  it  impossible  to  raise  his  arms  above  horizontal  position, 
the  evidence  showing  that  all  functioning  parts  would  rettun  to  normal, 
except  the  limitation  on  the  upward  motion  of  the  arms,  be  was  not  en- 
titled to  a  lunQ>  sum  award  on  theoi^  that  he  sustained  a  40  per  teat 
loss  of  use  of  both  arms,  making  it  possible  to  earn,  together  with  comr 
pensadon.  an  amount  in  excess  of  his  earnings  prior  to  the  accident,  but 
he  should  be  given  an  award  under  Workmen's  Compensation  Law,  §  15, 
subd.  3,  clause  designated  as  "other  cases"  providing  for  compensation 
during  continuance  of  partial  disability  subject  to  reconsideration  of  de^ 
gree  of  such  impaimtent  by  the  Commission  on  its  motion  or  upon  aj^li- 
cation  of  party  in  interest. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [2].) 

2.  MASTER  AND  SERVANT— COMPENSATION  NOT  DEFEATfeD 

BY  NONACCEPTANCE  OF  WORK  OFFERED. 

A  claimant  with  permanent  disability  impairing  his  earning  power  in 
his  occupation  will  not  be  denied  compensation  under  Workmen's  Com- 
pensation Law  because  of  refusal  to  accept  work  offered  by  employer  at 
former  wage. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [17].) 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  Workmen's  tompensation  Law  by  William  Fran- 
cis Knight  for  compensation  for  injuries,  opposed  by  Frank  L.  Fergu- 
son, employer  and  self -insurer.  From  an  award  for  claimant  by  the 
.  •- '     '^ ^Vol.  IX — Comp. 
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State   Industrial   Commission,    the   employ   appeals.     Award   reversed, 
and  matter  sent  b&ck  to  Commission,  with  instructions. 

Argued  before  John  M.  Kellogg,   P.  J.,   and   Cochrane,   Henry  T. 
Kellogg,  Kiley,  and.  Van  Kirk,  JJ. 

Edward  P.  Lyon,  of  New  York  City,  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C,  Aiken,  of  Albany,  of  counsel), 
for  State  Industrial  Commission. 

Harry  H.  Thurlow,  of  New  York  City,   for  respondent. 

Kiley,  J.  On  May  26,  1919,  the  claimant  was  at  work  for  appel- 
lant, who  was  a  contractor,  operating  at  Jamaica,  Long  Island,  N.  Y. 
He  was  working  at  carpenter  work,  and  received  wages  at  the  rate 
of  68  cents  an  hour.  On  the  day  aforesaid  he  was  shingling  the  eaves 
of  a  house  and  fell  to  the  ground  below.  Such  fall  fractured  the  cer- 
vical vertebrae,  resulting  in  a  permanent  bilateral  deformity  and  in- 
volved the  posterior  thorax  nerve  which  supplied  the  serratus  magnus 
muscle.  This  description  means  that  fracturing  the  vertebrae  in  the 
back  of 'the  neck  (spinal  column)  destroyed  the  nerve,  which  is  the 
nerve  that  contracts  the  muscles  that  make  possible  the  raising  and  low- 
ering of  the  arms.  Claimant  can  only  raise  his  arms  to  about  a  hori- 
zontal position.  The  evidence  is  sumcient  for  the  finding  that  claim- 
ant received  such  injury  and  that  its  result  was  as  above  stated.  There 
was  no  injury  by  direct  contact  with  the  arms,  no  physical  injury  aside 
from  the  nerve  injury.  On  suggestion  from  the  Commission  and  before 
any  formal  decision  was  entered  the  employer  paid  to  claimant  money 
at  different  times.  Several  awards  were  then  made  on  the  basis  of  re- 
duced earnings.  The  claimant  had  recovered  sufficiently  to  do  light 
work,  but  at  reduced  wages.  On  November  12,  1920,  the  Commission 
rescinded  all  previous  awards  made  claimant  and  made  a  new  award  to 
claimant  of  ^  per  week  for  249.6  weeUs,  "the  same  being  for  40  per 
cent  loss  of  use  of  both  arms."  At  the  time  such  award  was  made 
claimant  was  earning  51  cents  an  hour  or  $22.45  a  week.  This  award 
gives  claimant  an  income  of  $42.45  or  practically  33Vt  per  cent,  more 
than  he  was  earning  before  injury.  It  may  be  urged  that,  if  he  had 
suffered  a  physical  injury,  in  contradistinction  to  an  injury  to  a  nerve 
in  the  back  of  his  neck  which  controls  the  arm  motion,  he  would  in 
that  case  be  allowed  and  receive  the  same  compensation  as  here  allowed 
to  him;  but  under  such  circumstances  his  wage-earning  capacity  gen- 
erally would  have  been  reduced  so  that  he  could  not  have  earned  51 
cents  an  hour  after  the  injury;  it  would  have  been  much  less,  and  the 
figure  as  a  basis  to  compare  with  the  68  cents  per  hour,  the  pre-injury 
wage,  would  have  been  less,  and  by  reason  thereof  would  have  come 
under  the  other  provision  of  section  15,  subd.  3,  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c  67).  As  it  works  out  now  the 
injury  was  greatly  to  his  advanta^  from  a  financial  point  of  view.  He 
can  use  his  arms  to  work  now  as  well  as  ever  except  in  the  one  capacity . 
of  elevation  above  his  head  or  above  a  horizontal  line.  Such  result  as 
reached  here  could  not  have  been  within  the  original  conception  and 
final  framing  of  the  statute  by  our  laMrmakers.  In  Grammici  v.  Zinn. 
219  N.  Y.  322,  114  N.  E.  397,  the  claimant  lost  the  first,  second,  and 
third  fingers  and  the  first  phalange  of  the  fourth  finger  of  the  right 
hand.  ~  The  Commission  finadly  awarded  for  the  permanent  loss  of  the 
use  of  the  hand.  It  was  affirmed  in  the  Appellate  Division.  173  App. 
Div.  922,  157  N.  Y.  Supp.  1127.  The  Court  of  Appeals  reversed,  and 
held  that,  bedause  the  claimant  was  incapacitated  from  following  his 
former  occupation  or  vocation,  it  did  not  follow  nor  tend  to  prove  that 
the  hand  or  the  use  of  it  was  lost. 
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[1]  Here  there  is  no  injury  to  the  arm,  elbow,  band,  or  fingers  ex- 
cept such  as  comes  from  the  injured  nerve;  all  is  growing  stronger,  ex- 
cept the  nerve,  injury  to  which  is  permanent.  The  evidence  tends  to 
show  that  all  functioning  parts  will  return  to  normal,  except  the  limita- 
tion on  die  upward  motion  of  the  arms.  If  that  anticipation  is  realized, 
then  there  should  be  some  way  to  adjust  the  compensation  daimant 
shall  receive  as  (xxiditions  change.  It  cannot  be  done  under  this  award. 
Qaimant  is  asking  for  a  commutation  of  the  award  into  a  lump  sum, 
and  should  he  be  indulged  in  that  quest,^  and  finally  become '  able  |to.  earn 
more  than  before  the  injury,  where  would  justice  to  all  parties  obtain? 
This  award  should  have  been  made  under  the  last  clause  of  section  X5, 
subd.  3,  which  provides  that — 

**Thc  compensation  shall  be  sixty-six  and  two-thirds  per  centum  of 
the  difference  between  his  average  weekly  wages  and  his  wage-earning 
capacity  thereafter  in. the  same  employment  or  otherwise,  payaUe  during 
the  continuance  of  such  partial  disability,  but  subject  to  reconsideration 
of  the  degree^  of  such  impairment  by  the  G>mmission  on  its  own  motion 
or  upon  application  of  any  party  in  interest." 

I  do  not  find  a  parallel  case;  but  in  addition  to  the  Court  of  Ap- 
peals decisions  above  cited  we  have  numerous  cases  where  it  is  hdd 
that  awards  should  have  been  made  under  the  subdivisi<Ht  of  section 
15  above  quoted.  Supple  v.  Erie  R.  Co.,  180  App,  Div.  135,  167  N.  Y. 
Supp.  391;  Behrens  v.  Stevens  Co.,  188  App.  Div.  66,  176  N.  Y.  Supp. 
28k  If  this  case  does  not  come  under  the  subdivision  of  the  section 
above  quoted,  it  is  hard  to  conceive  what  cases  it  is  intended  to  cover. 

[2]  The  appellant  further  urges  that  be  offered  claimant  work  at  his 
former  wage  which  he  refused  to  accept,  and  ,  therefore  the  claim 
should  be  dismissed.  Claimant  has  a  permanent  disability,  and  at 
present  and  in  his  present  occupation  it  impairs  his  earning  power ; 
to  hold  he  must  accept  any  work  offered  him,  or  lose  the  compensation 
that  he  is  actually  entitled  to,  would  be  a  great  injustice;  his  reason 
for  nonacceptance,  while  not  the  most  practical,  is  sufficient  He  is  en- 
'  titled  to  compensation  as  above  indicated,  viz.  to  be  computed  imder 
the  provisions  of  section  15,  subd.  3,  last  clause  of  that  subdivision, 
designated  as  "other  cases." 

The  award  should  be  reversed,  and  the  matter  sent  back  to  the  Com- 
mission, with  instruction  to  make  another  award  in  accordance  with 
this  opinion.     All  concur. 


SEAVER  V.  PAYNE,  Director  General  of  Railroads. 

(New  York  St^reme  Courf,  Appellate  Division,  Third  Department  ri^o- 
vembcr  16,  1921.) 

190  New  York  Supplement  724. 

I.  MASTER  AND  SERVANT  —  EMPLOYMENT  IN  INTERSTATE 

COMMERCE  MUST  BE  SHOWN. 

To  recovei:  under  the  federal  Employers'  Liability  Act  (U.  S.  Comp. 
St  §§  8657-8665).  it  is  necessary  for  the  injured  employee  to  establish  that 
he,  as  well  ^  the  railroad  company,  was  engaged  at  the  time  of  his  injury 
in  interstate  commerce. 

(For  other  cases,  see  Master  and  Servant,,  Dec  Dig.  §  265  [1].) 
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2.  COMMERCE —  INJURED  SERVANT  ENLARGING  OLD  TURN- 
TABLE   HELD    NOT    ENGAGED    IN    "INTERSTATE    COM- 
MERCE" UNDER  FEDERAL  EMPLOYERS'  LIABILITY  ACT. 
One  assistinc«  in  enlarging  of  pit  of  an  old  turntable,  for  the  purpose 
of  installing  a  much  larger  turntable,  was  engaged  in  new  construction  and 
not  in  interstate  commerce  under  the  federal  Employers'  Liabilty  Act  (U. 
S.  Comp.  St  §§  8657-8666),  especially  where  the  ser^•ant's  work  pertained 
exclusively  to  excavating  xjutside  of  the  old   turntable,'  notwithstanding 
that  th^  old  turntable  was  being  used  while  the  new  one  was  being  con- 
structed. 

(Fo'r  other  case$,  see  Commerce,  Dec.  Dig.  §  27 [8].) 
(For  other  definitions,   see   Words   and   Phrases,   First  and   Second 
Series,  Interstate  Commerce. 

Appeal  from  Trial  Term,  Franklin  County. 

Action  by  George  Seaver  against  John  Barton  Payne,  the  Director 
General  t>f  Railroads.  From  a  judgment  entered  on  a  verdict  of  the  jury 
for  the  plaintiff,  and  from  an  order  denying  his  motion  to  set  aside  the 
verdict,  the  defendant  appeals.  Judgment  and  order  reversed,  and  com- 
plaint dismissed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Cochrane,  Henry  T.  Kel- 
logg, and  Kiley,  JJ. 

Cantwell  &  Cantwell,  of  Malone  (John  M.  Cantwell.  of  Malone,  and 
E.  W.  Lawrence,  of  Rutland,  Vt,  of  counsel),  for  appellant 

George  J.  Moore,  of  Malone  (John  M.  Stark  and  Robert  W.  Upton, 
both  of  Concord,  N.  H.,  of  .counsel),  for  respondent. 

Coch'rane.  J.  [1]  The  plaintiff  has  recovered  a  verdict  under  the 
federal  Employers'  Liability  Act  (U.  S.  Comp.  St  §§  8657-8665)  for  in- 
juries received  while  working  at  a  turntable  of  the  Rutland  Railroad  Com- 
pany at  Malone,  N.  Y.  He  claims  to  have  received  the  injuries,  bea» 'se 
of  the  negligence  of  the  said  company.  The  Rutland  Railroad  Company 
was  engaged  in  interstate  commerce  between  the  states  of  New  York  and 
Vermont  For  the  plaintiff  to  sustain  his  judgment  it  is  necessary  for  him 
to  establish  that  he  also  at  the  time  of  his  injury  was  engaged  in  inter- 
state commerce  as  an  employee  of  the  railroad  company. 

At  the  time  of  the  accident  there  had  been  and  was  a  turntable  in 
constant  use  as  an  instrumentality  of  interstate  commerce.  Engines  op- 
erating in  both  states  were  daily  driven  onto  this  turntable,  which  was 
operated  in  connection  with  their  ordinary  and  general  use. 

The  turntable  was  70  feet  in  diameter.  At  the  time  of  the  accident  it 
was  being  enlarged  to  90  feet  in  diameter.  *An  excavation  10  feet  wide  and 
8  feet  deep  was  being  made  around  the  circumference  of  the  old  structure. 
A  concrete  wall  was  constructed  around  the  outer  edge  of  this  enlarged 
excavation.  The  work  of  excavation  and  concrete  construction  was  beinjr 
made  in  sections.  Plaintiff  was  removing  the  excavated  dirt  with  a  wheel- 
barrow when  he  reoeived  his  injuries.  Twelve  or  thirteen  men  were  em- 
ployed in  the  work.  It  extended  over  a  period  exceeding  one  month.  The 
old  table,  which  weighed  about  80  tons,  was  to  be  replaced  by  a  new  one 
weighing  about  100  tons.  Everything  was  to  be  removed  from  the  center 
of  the  pit.  The  pit  was  substantially  all  that  would  be  left.  The 
old  turntable  was  operated  by  hand  power.  The  new  one  was  to  be  op- 
erated by  electric  power. 

Did  the  work  being  done  as  above  described  constitute  repairs  to  the 
old  turntable,  or  was  it  the  construction  of  a  new  one?  On  the  answer 
to  this  question,  depends  the  plaintiff's  right  to  recover.    Pedersen  v.  Dela- 
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ware.  L.  &  W.  R.  Co.,  229  U.  S.  146,  33  Siq>.  Ct  648,  57  L.  Ed.  1125,  Ami. 
Cas.  1914C,  153.  In  Raymond  v.  Chicago,  Milwaukee  &  St.  Paul  Railway 
Co..  243  U.  S.  43,  Z7  Sup.  Ct.  268,  61  L.  Ed.  583.  the  plaintiff  was  injured 
while  working  in  a  tunnel  which  was  only  partially  bored,  and  it  was  held 
that  he  was  not  entitled  to  recover  because  the  tunnel  was  not  yet  in  use 
as  an  instrumentality  of  interstate  conunerce. 

In  New  York  Central  Railroad  Co.  v.  White.  243  U.  S.  188.  37  Sup. 
Ct  247.  61  L.  Ed.  667,  L.  R.  A.  1917D,  1,  Ann.  Cas.  1917D,  629,  it  was 
held  as  follows:    . 

**"The  admitted  fact  that  the  new  station  and  tracks  were  designed  for 
use,  when  finished,  in  interstate  commerce,  does  not  bring  the  case  within 
the  federal  act  *  *  ♦  Decedent's  work  bore  no  direct  relation  to  inter- 
state transportation,  and  had  to  do  solely  with  construction  work,  which 
is  clearly  distinguishable,  as  was  pointed  out  in  Pedersen  v.  Delaware, 
Lackawanna  &  Western  R.  R.  Co.,  229  U.  S.  146,  152." 

In  Kinrell  v.  Chicago^  Milwaukee  &  St  Paul  Railway  Co.,  250  U.  S. 
130,  39  Sup.  Ct  412,  63  L.  Ed.  893,  the  plaintiff  was  injured  while  engaged 
in  the  work  of  constructing  an  earthen  fill  to  take  the  place  of  a  wooden 
trestle  over  which  interstate  trains  were  passing  at  the  time  of  the  acci- 
dent   The  Supreme  Court  of  Idaho  held: 

**That  constructing  a  fill  to  take  the  place  of  a  trestle  which  is  being 
used  in  interstate  commerce  is  new  construction  and  that  the  fill  does  not 
become  part  of  the  railroad  until  it  is  completed  and  the  track  is  placed 
upon  it  instead  of  upon  the  trestle/' 

The  United  States  Supreme  Court  reversed  the  Idaho  Supreme  Court 
on  the  ground  that  at  the  time  of  the  accident  the  fill  had  proceeded  to 
such  an  extent  that  the  newly  placed  earth  interfered  with  the  tracks  on 
which  interstate  trains  were  passing  and  that  the  work  of  the  plaintiff  was 
to  keep  the  tracks  free  from  such  ob.struction.  On  that  ground  it  was  held 
that  the  plaintiff  was  engaged  in  interstate  commerce,  but  there  was  no 
criticism  of  the  determination  of  the  state  court  that  the  construction  of 
the  fill  to  take  the  place  of  the  trestle  was  new  construction  and  to  that 
extent  was  not  interstate  commerce  work. 

[2]  It  seems  quite  clear,  in  view  of  the  facts  heretofore  recited,  that 
the  plaintiff  was  engaged  in  new  construction.  In  no  just  or  proper  sense 
can  it  be  said  that  the  railroad  company  was  repairing?  the  old  turntable. 
The  latter  was  not  merely  being  renewed  or  restored.  It  was  not  only 
being  materially  enlarged,  but.  as  we  have  seen,  the  entire  structure  was 
undergoing  a  change  for  the  purpose  of  establishing  its  adaptability  to  the 
enlarged  structure.  An  electrically  operated  turntable  90  feet  in  diameter 
and  weighing  100  tons  cSin  hardly  be  charcterized  as  repairs  to  a  hand- 
operated  turntable  70  feet  in  diameter  and  weighing  80  tons.  .  The  new 
structure  was  more  than  a  substitute  for  the  old  one.  Its  functions  were 
materially  different.  It  permitted  the  use  of  larger  engines  and  cars.  Its 
purpose  was  to  afford  facilities  beyond  the  capacity  of  the  old  structure. 
It  did  not  contemplate  the  same  kind  of  work  which  the  old  structure  had 
performed,  but  it  contemplated  a  develoment  of  railroad  activities  beyond 
the  possibilities  of  the  old  structure.  The  question  is  practically  the  same 
as  if  the  new  turntable  was  being  built  in  another  locality.  In  its  essential 
features  this  was  new  construction,  and  within  the  authorities  the  plain- 
tiff was  not  therefore  engaged  in  interstate  commerce.  Moreover,  his  work 
pertained  exclusively  to  excavating  outside  of  the  old  turntable  and  in 
no  aspect  of  the  case  did  it  have  anything  to  do  therewith.  The  fact  that 
the  old  turntable  was  being  used  while  the  new  one  was  being  constructed 
docs  not  affect  the  question.  The  new  structure  had  not  yet  become  an 
instrumentality  of  interstate  commerce. 

The  judgment  and  order  should  b^.  reversed,  and  complaint  dismissed, 
with  costs.    -All  concur 
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SMITH  V.  MacARTHUR  BROS.  CO.  et  al. 

(New  York  Supreme  Court,-  Appellate  Division,  Third  Department. 
November  16,  1921.) 

190  New  York  Supplement,  644. 

MASTER    AND    SERVANT    —    MOTHER    HELD    DEPENDENT 

WITHIN  COMPENSATION  LAW. 

Mother  held  2l  dependent  entitled  to  compensation  for  her  son's  death 
under  the  Workmen's  Compensation  Law,  tiiough  she  and  her  husband 
owned  a  90-acre  farm  with  two  houses  upon  it,  subject  to  a  $300  mortgage, 
and  husband  was  earning  $5  a  day,  had  $300  in  the  bank,  and  was  receiv* 
ing  $30  a  month  rent  for  the  farm,  and  she  had  a  fixed  income  from  the , 
government  of  $350  per  week. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

Kiley,  J.,  dissenting. 

Appeal  from  State-  Industrial  Commission. 

Proceeding  by  Jessie  Smith  under  the  Workmen's  Compensation 
Law  (Con»>l.  Laws,  c.  67)  to  obtain  compensation  for  the  death  of  her 
son,  Franklin  C.  Smith,  opposed  by  the  MacArthur  Brothers  Com- 
pany,'employer,  and  the  London  Guaranty  &  Accident  Cotnpany,  Lim- 
ited, insurance  carrier.  There  was  an  award  of  compensation,  and  the 
employer  and  insurance  carrier  appeal.     Award  affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Cochrane,.  Henry  T. 
Kellogg,  Kiley,  and  Van  Kirk,  JJ. 

William  Butler,  of  New  York  Gty  (Charles  Stockdell  Gray,  of  New 
York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  (jen.  (E.  C.  Aiken,  D^mty  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

Per  Curiam.     Award  affirmed. 

KiUY,  J:  (dissenting).  It  seems  to  me  that  appellants,  in  their 
first  point,  state  fairly  what  facts  must  be  establishcxl  before  compen- 
sation'can  be  awarded  to  an  alleged  dependent,  viz.; 

(1)  "That  sums  of  money  have  actually  been  given  by  deceased  to 
his  mother." 

(2)  '*That  such  sums  of  money  received  were  actually  used  for  her 
support" 

(3)  "That  she  was  in  a  position  where  such  sums  of  money  were 
necessary  for  her  supfx>rt  at  tfie  time  of  the  accident." 

(4)  'That  she  did  not  have  a  husband  who  was  able  to  support  her." 
I  think  this  position  takai  by  appellants  is  fairly  within  the  holding 

in  Birmingham  v.  Westinghouse  Electric  &  Mfg.  Co.,  180  App.  Div. 
48.  167  N.  Y.  Supp.  520,  and  Frcy  v.  McLoughlin  Bros.,  187  App.  Div, 
824.  175  N.  Y.  Supp.  873.  The  situation  here  does  not  create  a  condi- 
tion of  dependency  as  contemplated  by  the  statute.  They  owned  a 
farm  of  90  acres,  two  houses  upon  it,  with  but  $300  mortgage  against 
it  when  the  son  was  killed.  Since  then  it  has  been  paid  down  to  $150. 
At  the  time  of  the  accident,  the  time  when  dependency  must  exist,  if 
at  all,  the  father  was  earning  $5  a  day,  he  had  $300  in  the  bank,  was 
receiving  $30  a  month  rent  for  the  farm,  and  lived  in  one  of  the  house.<; 
rent   free,   and   his   wife  had  a   fixed  income    from   the   government  of 
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$3.50  per  week.  As  Judge  Woodward  said  in  180  App«.  Div.  supra, 
the  law  was  not  intended  to  create  a  fund  to  pay  off  mortgages,  and 
it  can  be  added  that  it  is  not  intended  to  furnish  money  to  be  deposited 
in  the  bank  to  draw  interest,  and  not  even  to  pay  indebtedness.  'It 
impresses  me  that  unless  we  are  going  to  throw  down  the  bars  and  let 
in  practically  every  claim  for  dependency,  we  will  have  to  reverse  this, 
award.  The  only  question  is:  What  is  to  be  our  policy?  I  will  dis- 
sent. 


STIMAL  V.  JEWETT  &  CO.  et  al, 

<New  York  Supreme  Court,  Appellate  Division,  Third  Department  *  No- 
vember 16,  1921.) 

190  New  York  Supplement  889. 

1.  MASTER  AND   SERVANT  — COMPENSATION  AWARD   ON 

PHYSiaAN'S  UNSWORN  REPORT  REVERSIBLE. 

An  award  tmder  Workmen's  Compensation  Law  based  on  the  ui^ 
sworn  report  of  a  physician,  received  by  the  Industrial  Commission  with- 
out notice  to  employer  and  insurance  airier,  outside  of  a  regular  hearing, 
without  opportunity  for  cross-examination,  is  prejudicial  to  the  employer 
and  insurance  carrier,  and  must  be  reversed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [1].) 

2.  MASTER  AND  SERVANT— COMPENSATION  CASE  REMITTED 

FOR  REHEARING  FOR  ADDITIONAL  FINDINGS. 

The  reviewing  5»urt,  on  reversing  an  award  under  Woricmen's  Com- 
pensation Law,  because  based  on  unsworn  report  of  a  physician  without 
opportunity  to  cross-examine  him,  will  not  dismiss  the  claim  on  the  ground 
that  the  employee's  injury,  while  being  transported  in  employer's  bus  to 
the  place  of  work,  did  not  arise  in  the  course  of  the  employment,  in  the 
absence  of  a  finding  as  to  whether  the  passage  in  the  bus  was  on  the  em- 
ployier's  or  the  employee's  time,  but  will  remit  the  matter  for  a  rehearing. 

(For  othr  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [9].) 

Appeal  from  State  Industrial  Commission. 

Proceedings  under  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67)  by  WilUam  Stimal  for  compensation  for  injuries,  opposed  by  Jewett 
&  Co.,  employer,  and  the  Employers'  Mutual  Insurance  Company  of  New 
York,  insurance  carrier.  Award  by  State  Industrial  Cominission  for  claim- 
ant, and  employer  and  insurance  carrier  appeal.  Reversed,  and  matter  re- 
mitted to  Commission. 

Argued  before  Johp  M.  Kellogg,  P.  J.,  and  Cochrane,  Henry  T.  Kel- 
logg, Kiley,  and  Van  Kirk,  JJ. 

Blauvelt  &  Warren,  of  New  York  City  (Joseph  A.  Warren,  of  New 
York  City,  of  counsel),  for  appellants.  ' 

Charles  D.  Newton,  Atty.  Gen..  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 
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John  M.  Kellogg,  P.  J.  [1]  On  December  13>,  1920,  the  last  hearing 
was  had  before  the  Commission,  when  it  announced  that  it  would  ask  the 
claimant  to  appear  before  Dr.  Grant  for  examination,  and  the  case  was 
continued.  Dr.  Grant  made  a  report  to  the  Commission  Jamiary  12,  1921^ 
and' it  is  evident  that  his  report  forms  the  basis  of  the  determination  that 
tiiere  was  a  loss  of  the  use  of  one-third  of  the  hand.  Apparently  the  re- 
port was  not  submitted  at  any  hearing  of  which  the  appellants  were  noti- 
tied.  Dr.  Grant  did  not  aj^ar  for  exannnation,  and  there  was  no  oppor- 
tunity to  cro^s-examine  him.  The  award  therefore  stands  on  the  doctor's 
unsworn  statement,  which  was  received  outside  of  any  regular  hearing. 
The  law  contemplates  that  the  employer  and  the  insurance  carrier  shall  be 
nptified  of  the  hearing  and  participate  therein,  and  the  receipt  of  this  re- 
port, under  the  circumstances,  was  prejudicial  to  the  appellants  and  calls 
for  a  reversal.  Jack  v.  Morrow  Mfg.  Co.,  194  App.  Div.  565,*  185  N.  Y. 
Supp.  588. 

The  difficult  question  is  whether  the  claim  should  be  dismissed  or  the 
matter  sent  bock  to  the  Commission  for  a  rehearing.  The  contention  of 
the  appellant  is  that  the  injury  did  not  arise  in  the  course  of  the  employ- 
ment, and  if  this  contention  is  sustained  the  clahn  should  be  dismissal 
If,  however,  there  is  a  chance  that  the  claim  can  be  sustained,  the  claim- 
ant should  have  an  opportunity  to  fully  present  his  case  to  the  Commission. 

[2]  Jewett  &  Co.'s  plant  was  on  the  Military  Road,  some  distance 
from  the  city.  The  trolley  cars  ran  by  the  plant,  but  did  not  give  satis- 
fectory  service,  and  the  employer  deemed  it  for  its  interest  to  furnish 'and 
operatae  its  own  bus  between  the  city  and  the  works.  The  bus  was  fur- 
nished solely  for  the  use  of  the  employees  and  was  not  a  public  convey- 
ance. The  employer,  however,  charged  each  employee  using  it  the  same 
fare  he  would  pay  if  he  used  the  trolley  car.  The  bus  called  at  various 
places  in  the  city  and  picked  up  the  employees  who  presented  themselves 
there.  The  claimant  was  near  the  garage  where  the  bus  was  kept,  and  in 
the  early  morning  went  to  the  garage  and  took  a  place  upon  the  bus.  The 
bus  was  a  little  late  in  starting,  on  account  of  some  fault  in  the  enjgine, 
and  as  the  bus  proceeded  upon  its  way,  it  was  found  necessary  to  stop  at 
a  garage  and  have  some  work  done  upon  it.  At  the  early  morning  hour 
the  garage  was  not  open.  It  was  a  cold  morning,  about  ten  degrees  below 
zero.  The  claimant  remained  in  the  bus.  The  chauffeur  and  the  other  em- 
ployee upon  the  bus  went  to  the  boiler  room  of  the  g^strage  for  relief  from 
the  cold.  When  they  discovered  that  it  would  be  some  time  before  the  bus 
could  proceed,  they  went  to  the  door  and  called  the  claimant  into  the 
boiler  room  to  gfet  warm.  On  entering  the  room  he  fell  down  the  steps 
and  received  his  injury.  The  claimant,  with  confidence,  relies  on  Kowalek 
v.  New  York  Consolidated  Railroad  Co.,  229  N.  Y.  490,  128  N.  E.  888»  as 
controlling  this  case.  There,  the  employee  in  leaving  the  works  rode  upon 
the  car  of  the  employer  upon  a  free  pass,  and  it  was  held  that  being  in  a 
public  conveyance  he  was  not  there  as  an  employee,  but  as  a  passenger,  the 
same  as  the  other  passengers  in  the  car,  and  compensation  was  denied. 
The  claimant  oonterids  that  Littler  v.  George  A.  Fuller  Co.,  223  N.  Y.  369. 
119  N.  E.  554,  establishes  that  he  was  in  Uie  course  of  his  employment  at 
the  time  of  the  injury.  There,  the  employer,  who  was  building  a  house- 
about  two  miles  away  from  the  railroad  station,  found  it  necessary  to  run 
a  bus  from  the  station  to  the  house  in  order  to  carry  his  employees,  and 
an  employee  who  received  an  injury  while'  riding  in  the  bus  was  held  to 
have  received  it  in  the  course  of  the  employment,  and  quotes  with  confi- 
dence from  page  371,  of  223  N.  Y..  and  page  555  of  119  N.  E..  the  opinion 
of  the  court : 

"The  place  of  injury  was  brought  within  the  scope  of  the  employment 
because  Littler,  when  he  was  injured,  was  "on  his  way  *  ♦  *  from  his 
duty  within  the  precincts  of  the  compny.'  Matter  of  De  Voe  v.  N.  Y. 
State  Railways.  218  N.  Y.  318,  320." 
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The  claimant  also  relies  upon  Driscoll  v.  Henry  Gillen  &  Sons  Light- 
erage,  Inc..  226  N.  Y.  566,  123  N.  E.  863;  Krawczyk  v.  MacNamara,  226 
N.  Y.  567,  123  N.  E.  874;  and  Sztorc  v.  James  H.  Stansbury,  Inc.,  189 
App-  I>iv.  388^  179  N.  Y.  Supp.  586.  If  the  claimant  was  in  the  course  of 
his  employment  while  riding  in  the  bus,  the  fact  that  the  bus,  while  being 
operated  by  his  employer,  became  unable  to  run  and  required  services  at 
the  garage,  did  not  deprive  him  at  the  garbage  of  his  position  as  an  em- 
ployee. Moore  v.  Lehigh  Valley  R.  Co..  217  N.  Y.  627,  111  N.  E.  1092. 
The  bus  arrived  at  the  plant  about  9  o'clock  a.  m.  Qaimant  was  paid  for 
the  time  he  was  in  the  bus  and  garage.  ,  The  company,  in  a  statement,  de- 
clares that  the.  men  were  paid  from  the  time  they  rang  the  clock  in  the 
plant,  with  the  addition,  "This  is  subject  to  only  such  exceptions  as  we 
might  voluntarily  make."  The  Commission  made  no  finding  whether  the 
passs^e  in  the  bus  was  on  the  employer's  time  or  the  employee's  time,  and 
it  may  be  important  to  have  a  finding  upon  that  subject,  and  other  facts 
may  develop  upon  a  rehearing  which  may  have"  a  direct  bearing  upon  the 
question  in  dispute. 

We  are  not  now  prepared  to  hold  as  matter  of  law  that  there  can  be 
no  recovery  in  this  case,  and^  therefore  the  award  is  reversed,  and  the 
matter  remitted  to  the  Commission  for  its  further  consideration.  AH 
concur. 


BOARD.  OF  COM'RS  OF  OKMULGEE  COUNTY  v.  STATE  ex  rel. 
JACKSON  ET  AL.,  State  Industri.\l  Commisson.     (No.  11914.) 

(Supreme  Court  of  Oklahoma.     Nov.  8,  1921.) 

201  Pacific  Reporter.  998. 

(Syllabus  by  the  Court) 
1.  MASTER  AND  SERVANT  —  HAULING  WATER  FOR  ROAD 

ENGINE,    HELD     "HAZARDOUS     OCCUPATION"     WITHIN 

COMPENSATION  ACT. 

D.  was  engaged  in  hauling  water  for  a  steam  engine  used  in  pulling 
a  road  grader  in  the  construction  of  a  public  highway.  The  team  driven 
by  D.  became  frightened  at  the  noise  made  by  the  engine  and  ran  away. 
D.  was  thrown  from  the  wagon  and  injured.  •  Held,  that  D.,  at  the  time 
of  the  injury,  wsts  engaged  in  a  "hazardous  occupation"  as  contemplated 
by  the  Workman's  Compensation  Act. 

(For  other  cases,  see  "Master  and  Servant,  Dec.  Dig.  §  361.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Hazardous.) 

Z  MASTER  AND  SERVANT  —  COMPENSATION  AWARD  CON- 
CLUSIVE IN  ABSENCE  OF  FRAUD  IF  COMMISSION  HAI> 
JURISDICTION. 

The  award  madt  by  the  Industrial  Commission  under  the  Workman's 
Compensiftion  Act  becomes  final  and  conclusive,  unless  appealed  from  as 
therein  provided;  and  in  an  action  instituted  by  the  Commission  as  pro- 
vided in  the  act  to  recover  the  amount  of  the  award  so  made,  the  only 
question  to  be  considered  by  the  trial  court  in  the  at»ence  of  fraud  is 
whether  or  not  the  Commission  had  jurisdiction   in  the  premises. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  416^,  Xew, 
vol.  HA  Key-No.  Series.) 


Digitized  by  VjOOQIC 


74  9  WORKMEN'S  COMPENSATION  L.  J.    (Okla.)  [Jan., 

Appeal  from  District  Court,  Okmulgee  County;  Mark  L.  Bozarth, 
Judge. 

Proceeding  by  F.  Deal  before  the  State  Industrial  Commission  for 
an  award  for  personal  injuries,  opposed  by  the  Board  of  County  Com- 
missioners of  Okmulgee  County,  emplo3rer,  in  which  an  award  was  made 
for  the  api^icant,  but  was  not  paid,  and  an  action  was  brought  by  the 
State,  on  the  relation  of  the  State  Industrial  Commission,  for  the  benefit 
of  the  2^>plicant,  against  such  Board  .of  County  Commissioners.  Judg- 
ment for  plaintiff,  and,  from  an  order  denying  motion  for  new  trial,  the 
Board  of  County  Conmiissioners  appeals.     Affirmed. 

L.  A.  Wallace,  of  Okmulgee,  for  plaintiff  in  error. 
Hughes  &  Dannenburg,  of  Sapulpa,  for  defendant  in  error. 

Pitch  FORD,  J.  This  is  an  appeal  from  the  district  court  of  Okmulgee 
county,  Okla.,  complaining  of  a  judgment  rendered  on  the  18th  day  of 
May,  1920,  in  favor  of  the  defendants  in  error,  who  were  the  plaintiffs 
in  the  lower  court,  and  against  the  board  of  county  commissioners  of 
Okmulgee  county,  defendants  in  the  lower  court  For  convenience,  the 
parties  will  hereafter  be  designated  as  plaintiffs  and  defendant 

The  action  grew  out  of  a  personal  injury  susained  by  F.  Deal  while 
engaged  in  work  on  a  public  highway,  in  Okmulgee  county,  and  involves 
the  construction  of  chapter  246,  Sees.  Laws  of  1915.  The  accident  oc- 
curred on  June  26,  1919,  while  Deal  was  acting  as  a  teamster  in  hauling 
water  for  a  steam  engine  used  in  pulling  a  road  grader  in  the  construc- 
tion of  the  highway.  The  team  which  Deal  was  driving  became  fright- 
ened at  the  steam  engine  and  ran  away,  which  caused  him  to  be  thrown 
fropi  his  wagon  to  the  ground,  thereby  suffering  the  injuries  complained 
of  in  the  petition.  In  due  time.  Deal  filed  a  claim  against  the  county 
with  the  State  Industrial  Conunission.  Thereafter,  on  the  18th  day  of 
August,  1919,  the  Industrial  Commission  made  its  award  upon  said  claim 
by  which  it  ordered  the  county  of  Okmulgee  to  pay  the  claimant  com- 
pensation computed  from  the  10th  day  of  July,  1919,  at  the  rate  of  $10 
per  week,  and  until  -the  final  termination  of  his  disability,  and  for  the 
payment  of  all  medical  treatment  during  the  first  15  days  after  the  acci- 
dent The  instant  action  followed  as  a  result  of  the  failure  of  the  board 
.6f  county  commissioners  to  pay  the  claimant  the  amount  awarded  him 
or  any  part  thereof.  A  jury  trial  was  waived  and  the  cause  was  tried  to 
the  court  The  plaintiff  recovered  a  judgment  against  Okmulgee  county 
in  the  sum  of  $5,000  and  the  cost  of  the  suit  From  the  order  den3ring 
its  motion  for  new  trial,  the  defendant  prosecutes  this  appeal 

[1,  2]  The  defendant  contends  that  work  upon  the  public  highway 
does  not  come  within  the  terms  of  hazardous  employment  as  contem- 
plated by  the  Workman's  Compensation  Act,  and  as  a  consequence  would 
not  cover  injuries  sustained  by  an  employee  of  the  county  engaged  in  the 
construction  or  repair  of  public  roads  at  the  time  of  injury.  The  act 
referred  to  is.  found  in  Sess.  Laws  of  Oklahoma  1915,  p.  574,  section  2  of 
which  reads  as  follows: 

"Compensation  provided  for  in  this  act  shall  be  payable  for  injiu-ies 
sustained  by  employees  engaged  in  the  following  hazardous  emplojrments, 
to  wit.:    ^  / 

"Factories,  cotton  gins,  mills  and  workshops  where  machinery  is  used; 
printing,  electrotyping,  photograving  and  stereotyping  plants  where  ma- 
chinery is  used:  foundries,  blast  furnaces,  mines,  wells,  gas  works,  water- 
works, reduction  works,  elevators,  dredges,  smelters,  powder  works; 
laundries  operated  by  power;  quarries.;  engineering  works,  logging,  lum- 
bering, street  and  interurban  railroads  ^lot  engaged  in  interstate  com- 
merce, building^  being  constructed,  repaired  or  demolished,  farm  build- 
ing and  farm  improvements  excepted,  telegraph,  telephone,  electric  light 
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or  power  plants  or  lines,  steam  heating  or  power  plants,  and  railroads 
not  engaged  in  interstate  commerce^  If  there  be  or  arise  any  hazardous 
occupation  or  work  other  than  tho^e  hereinabove  enumerated  it  shall 
come  under  this  act" 

It  is  true  work  on  a  highway  is  not  specifically  mentioned  as  a  haz- 
ardous employment  in  the  act,  and  if  we  are  to  be  governed  only  by  a 
strict  construction  of  the  language  contained  in  section  2,  in  all  proba- 
bility we  would  be  forced  to  hold  that  the  work  in  which  Deal  was  en- 
gaged at  the  time  he  received  the  injury  complained  of  would  not  be 
covered  by  the  provisions  of  the  act  But  when  we  consider  the  pur- 
poses to  be  subserved,  and  the  object  of  the  Legislature  in  enacting  the 
Workman's  Compensation  Laws, .we  are  able  to  appreciate  the  humani- 
tarian motives  prompting  the  passage  of  the  act.  The  law  as  enacted  is 
for  the  protection  of  the  injured  workmen,  who  in  the  great  majority  of 
cases  are  dependent  upon  thefr  daily  wage,  not  only  for  the  support  of 
themselves,  but  likewise  for  the  support  of  their  fanvilies.  The  act  as 
we  construe  the  same,  is  intended  to  cover  all  accidental  injuries  received 
by  employees  in  any  kind  of  hazardous  employments  enumerated  in  sec- 
tion 2f  where  the  work  performed  by  such  employee  is  of  a  manual  or 
mechanical  nature.  The  act  must  be  construed  as  a  whole,  and  from  the 
.entire  act  dcdiKc.  if  we  can  do  so,  just  what  is  embraced  within  its  terms. 
Section  11  of  the  act  provides  as  follows: 

"In  any  proceeding  for  the  enforcement  of  a  claim  for  compensa- 
tion under  this  act  it  shall  be  presumed  in  the  absence  of  substantial  evi- 
dence to  the  contrary: 

"(1)  That  the  claim  comes  within  the  provisions  of  this  act. 
"(2)  That  sufficient  notice  thereof  was  given. 

**(3)  That  the  injury  was  not  occasioned  by  the  willful  inteiition  of 
ilic  injured  employee  to  bring  about  the  injury  of  himself  or  of  another. 
"(4)  That  tlie  injury  did  not  result  solely  from  the  intoxication  of 
the  injured  employee  while  on  duty. 

"(5)  That  the  injury  did  not  result  directly  from  the  willful  failure 
of  the  injured  employee  to  us<*  a  guard  or  protection  against  accident 
furnished  for  his  use  pursuant  to  any  statute  or  by  order  of  the  Labor 
Commissioner." 

The  term  *'employcr.'*  as  used  in  the  act.  includes  the  state,  county, 
city,  or  any  municipality  when  engaged  in  any  hazardous  work  within 
the  meaning  of  the  act  in  which  workmen  are  employed  for  wages. 

Section  13  of  the  act  provides  that  the  award  of  the  Industrial  Com- 
mission shall  1x?  final  and  conclusive  upon  all  questions  within  its  juris- 
diction between  the  parties,  unless  appealed  from  as  therein  provided. 

In  the  instant  case,  the  county  failed  to  make  any  defense  before  the 
Commission  and  failed  to  appeal  from  the  finding  or  award  of  the  Com- 
mission. It  therefore  fallows  that  tlie  only  question  for  our  determina- 
tion is  whether  or  not  the  work  in  which  Deal  was  engaged  at  the  time 
of  his  injury  is  included  within  the  terms  of  section  2,  supra. 

It  is  further  provided,  by  the  act,  if  payment  of  the  award  is  not 
made,  that  the  amoimt  awarded  by  the  Commission  shall  constitute  a 
liquidated  claim  for  damages  against  the  employer  which  may  be  recov- 
iTcd  in  an  action  to  be  instituted  l)y  the  Commission  in  the  name  of  the 
people  of  the  state;  the  compensation  recovered  by  the  Commission  to  be 
paid  to  the  person  entitled  thereto  in  accordance  with  the  award. 

As  we  have  l>efore  .stated,  the  word  "highway",  or  '* public  road"  is 
not  specifically  mentioned  in  section  2,  supra;  but  the  act  docs  include  any 
employee  engaged  in  working  a  quarry  which  is  designated  as  a  hazardous 
employment  "Quarry"  is  defined  by  the  act  as  an  opening  or  cut  from 
which  coal  i.s  mined,  or  clay,  ore,  mineral  gypsum,  gravel,  sand,  or  rock 
is  cut  or  taken  for  manufacturing,  building,  or  construction  purposes. 
"Construction  work"  is  defined  by  the  act  as  improvements  or  alteration 
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of  building,  structnres.  streets^  highways,  etc.  In  fact  all  work  seems 
to  be  considered  as  hazardous  work  under  the  act  where  machinery  is 
is  used  in  the  prosecution  of  the  work,  the  only  exception  being  farm 
building  and  farm  improvements ;  but  it  has  been  held  in  numerous  deci- 
sions in  other  states  that  this  exception  does  not  obtain  where  the  work 
on  the  farm  is  done  in  connection  with  machinery.  Raney  v.  State  Indus- 
trial Ace.  Commission  et  al.,  85  Or.  199.  166  Pac.  523;  In  re  Boer.  65 
Ind.  App.  408,  117  N.  E.  507. 

The  case  relied  upon  by  the  defendant  for  reversal  is  Board  of  Com- 
missioners of  Kingfisher  County  v.  Grimes  et  al..  75  Okla.  219,  182  Pac. 
897.  In  that  case,  the  plaintiff  was  employed  by.  the  county  to  survey  a 
public  road.  The  injury  of  which  he  complained  was  sustained  while 
going  to  his  work.  The  claim  foiv  recovery  was  based  under  the  head 
of  "engineering  works."  as  contained  in  the  statute.  In  delivering  the 
opinion  of  the  court,  it  was  said: 

"We  are  constrained  to  hold  that  the  term  'engineering  works'  as 
used  in  section  2  of  the  act  refers  to  establishments  or  places  of  busi- 
ness where  engineering  work  is  carried  on.  and  does  not  include  or  refer 
to  work  of  an  engineer  on  a  public  highway." 

The  Grimes  Case,  supra,  came  before  this  court  on  direct  appeal 
from  the  action  of  the  State  Industrial  Commission,  and  this  court  had 
before  it  all  the  evidence  concerning  the  character  of  the  employment  in 
which  the  employee  was  engaged  at  the  time  of  the  injury.  The  decision 
in  the  Grimes  Case  might  have  been  different  had  the  evidence  disclosed 
that  the  injury  was  received  while  the  plaintiff  was  engaged  in  surveying, 
and  that  the  injury  was  occasioned  by  reason  of  machinery  used  in  the 
construction  of  roads.  The  compensation  provided  for  injured  workmen 
in  the  various  hazardous  employments  specifically  mentioned  in  the  act 
is  not  confined  to  the  employee  operating  the  machinery,  but  applies  to 
any  employee  regardless  of  any  direct  connection  between  the  nature  of 
the  work  of  such  employee  and  the  machinery. 

The  case  of  Board  of  Commissioners  of  Qeveland  County  v.  Barr 
et  al.,  173  Pac.  206,  in  many  nespects,  is  similar  to  the  instant  case.  Barr 
received  injuries  while  engaged  in  doing  blasting  upon  the  state  highway 
in  Cleveland  county,  which  had  been  declared  a  public  highway  by  the 
board  of  county  commissioners,  for  which  injuries  the  State  Industrial 
Commission  awarded  him  compensation.  From  this  award,  the  board  of 
county  commissioners  appealol.  In  delivering  the  opinion,  the  court 
said : 

"It  is  provided  in  section  10,  art.  2,  of  the  Workmen's  Compensation 
Act  that  the  decision  of  the  Industrial  Commission  shall  be  final  as  to 
all  questions  of  fact  Since  it  is  conceded  that  George  T.  Barr  was  en- 
gaged in  work  on  a  state  highway  being  improved  under  the  directions  of 
of  the  board  of  county  commissioners  of  Cleveland  county,  the  only  ques- 
tion presented  by  the  appeal  is  whether  the  Commission  erred,  as  a  ma'tter 
of  law,  in  holding  that  the  said  George  T.  Barr  was  an  employee  of  Cleve- 
land county  while  pursuing  the  work  in  which  he  was  engaged  at  the  time 
of  his  injuries." 

In  that  case  the  only  question  at  issue  was  as  to  the  employment  of 
Barr  by  the  board  of  county  commissioners.  The  question  as  to  whether 
or  not  his  being  engaged  in  work  on  the  public  highway  would  be  in- 
cluded under  section  2  of  the  act  was  not  raised.  It  seems  to  have  been 
conceded  that  the  act  did  cover  work  on  the  public  highway. 

The  act  in  question,  in  order  to  effectuate  the  legislative  intent,  should 
be  given  a  reasonable  construction,  and  we  are  of  the  opinion  that  it  is 
clearly  deducible  from  the  entire  act  that  one  working  on  a  public  high- 
way is  engaged  in  a  hazardous  occupation  where  a  steam  engine  is  used 
in  connection  therewith .  at  the  time  of  the  injury,  and  particularly  so 
where  the  injury  resulted   from   the  use  of   the   engine. 
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It  is  our  opinion  that  the  judgment  of  the  trial  court  should  be  a£- 
lirmed,  and  it  is  so  ordered. 

Harrison,  C.  J.,  and  McNeill,  Nicholson,  Elting,  and  Kennamer,  J  J., 
concur. 


MARCUM  V.  HICKLE. 

(Supreme  Court  of  Tennessee.    October  8,  1921.) 

234  Southwestern  Reporter  321. 

MASTER  AND  SERVANT— DEPENDENTS  OF  MORE  THAN  ONE 

CLASS  MAY  TAKE  COMPENSATION. 

Under  Workmen's  Compensation  Act,  §  30,  subsecs.  3-18,  dependents 
of  more  than  one  class  may,  in  the  order  named,  take  compensation  up 
to  the  point  that  SO  per  cent  of  the  monthly  wages  of  the  deqeased  em- 
ployee for  the  statutory  period  has  been  exhausted,  provided  that  those  of 
the  first  class  are  not  entitled  to  the  entire  amount. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386 [5].) 

Error  to  Circuit  Court,  Knox  County;   Von  A.  Huffaker,  Judge. 
Suit  by  S.  G.   Hickle,  administrator,  against  J.  F.   Marcum.     Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

James  M.  Meek;  of  Knoxville,  for  Marcum. 
Atchley  &  Bibb,  of  Knoxville,  for  Hickle. 

McKiNNEY,  J.  This  suit  was  instituted  by  S.  G.  Hickle,  adminis- 
trator of  Ernest  Hickle,  against  J.  F.  Marcum  to  recover  compensation 
for  the  use  and  benefit  of  certain  dependents,  under  the  Workmen's  Com- 
pensation Act. 

Liability  was  conceded,  and  it  was  admitted  that  those  wholly  de- 
penjdent  upon  the  deceased,  at  the  time  of  his  death,  were  his  father, 
mother,  and  two  brothers,  aged,  respectively,  11  ad  14  years.  It  is  further 
agreed  that  the  deceased,  at  the  time  of  his  death,  was  earning  $15  per 
week,  and  that  in  no  event  would  his  adininistrator  be  entitled  to  recover 
more  than  SO  per  centum  thereof,  viz.,  $7.50  per  week  for  a  period  not  to 
exceed  400  weeks. 

The  trial  court  adjudged  the  father  and  mother  entitled  to  35  per 
centum  of  said  weekly  wage,  or  $5.25  per  week  during  dependency,  not 
to  exceed  400  weeks.    This  adjudication  is  conceded  to  be  correct. 

The  trial  court  further  adjudged  that  the  two  brothers  were  entitled 
to  recover  25  per  centum  of  said  weekly  wage,  to  wit,  $3.75  during  de- 
pendency, not  to  exceed  400  weeks,  but  said  latter  allowance,  when  added 
to  the  compensation  allowed  the  father  and  mother,  being  in  excess  of  50 
per  centum  of  the  weekly  wage  of  the  deceased,  the  trial  court  reduced 
saki  allowance  to  $2.25  per  week,  so  that  the  aggregate  would  amount  to 
$7.50  per  week,  or  50  per  centum  of  the  weekly  wages  which  the  deceased 
was  earning  at  the  time  of  his  death. 

The  controversy  arises  as  to  that  part  of  the  judgment  awarding  com- 
pensation to  the  two  brothers.  The  insistence  of  the  plaintiff  in  error  is 
that  the  act  classifies  dependents,  and  that  where  there  are  dependents 
falling  within  a  certain  class,  they  alone  take  to  the  exclusion  of  those 
falling  within   subsequent  classes.     On  the  other  hand,  the  defendants  in 
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error  insist  that  dependents  are  entitled  to  take  compensation  in  the  order 
in  which  they  are  classified  until  50  per  centum  of  the  monthly  wages  of 
the  deceased  during  the  time  ^>ecifi^  in  the  act  shall  have  been  exhausted. 

A  determination  of  this  question  involves  the  construction  of  section 
30  of  the  act  (chapter  123  of  the  Acts  of  1919),  so  much  thereof  as  is 
pertinent  to  this  inquiry  being  as  follows:. 

"Be  it  further  enacted,  that  for  the  purposes  of  this  act,  the  following 
described  persons  shall  be  conclusively  presumed  to  be  wholly  de- 
pendent:   ♦    ♦    ♦ 

"(3)  Wife,  child,  husband,  mother,  father,  grandmother,  *  grandfather, 
sister,  brother,  mother-in-law,  and  father-in-law  who  were  wholly  fsnp- 
ported  by  the  decesised  workman  at  the  time  of  his  death  and  for  a  rea^- 
sonable  period  of  t*ne  immediately  prior  thereto  shall  be  considered  his 
actual  dependents,  and  payment  of  compensation  shall  be  made  to  them  in 
the  order  named." 

The  subsections  following,  down  to  18,  provide,  in  case  of  death,  what 
each  dependent  or  class  of  dependents  named  in  subsectibn  3  shall  receive. 

Subsections  12  and  13  relate  to  those  who  fall  within  the  class* of  de- 
pendents in  the  instant  case,  and  ^re  as  follows: 

"(12)  If  the  deceased  employee  leave  no  widow  or  child  or  husband 
entitled  to  any  payment  hereunder,  but  should  leave  a  parent  or  parents, 
either  or  both  of  whom  are  wholly  dependent  on  the  deoes^sed,  there  shall 
be  paid,  if  only  one  parent,  twenty-five  per  centum  of  the  average  weekly, 
wages  of  the  deceased  to  such  parent,  and  if  both  parents,  thirty-five  per 
centum  of  the  average  weekly  wages  of  the  deceased  to  such  parents.  •  '  .' 

"(13)  If  the  deceased  leave  no  widow  or  dependent  child  or  husband 
or  parent  entitled  to  any  pa}^ment  hereunder  but  leaves  a  grandparej^t, 
brotiier,  sister,  mother-in-law,  pr  father-in-law  wholly  dependent  upon  him* 
for  support,  there  shall  be  paid  to  such  dependent,  if  but  one,  twenty  per 
centum  of  the  average  weekly  wages  of  the  deceasjed,  or  if  more  than  one, 
twenty-five  per  centum  of  the  average  weekly  wages,  of  the  deceased,  di- 
vided between  them  or  among  them  share  and  share  alike."  • 

Subsection  18  provides  that— 

''Actual  dependents  shall  be  entitled '  to  take  compensation  in  the  or- 
der named  in  subsedtion  (3)  above,  until  fifty  per  centum  of  the  monthly 
wages  of  the  deceased  during  the  time  specified  in  this  act  shall  have  been 
exhausted,  but  the  total  compensation  to  be  paid  to  all  actual  dependents 
of  a  deceased  employee  shall  not  exceed  in  the  aggregate  eleven  ($11.00) 
dollars  per  week." 

Analyzing  this  last  provision  of  the  act,  it  is  apparent  that  the  inten- 
tion of  the  Legislature  was  to  appropriate  50  per  centum  of  the  monthly 
wages  of  deceased,  to  dependents,  provided  there  were  sufficient*  depend- 
ents to  consume  that  amount,  and  providewl  further  that  in  no  event 
should  the  aggregate  compensation  exceed  the  sum  of  $11  per  week. 
There  is  nohing  ambiguous  in  subsection  18^  not  is  it  out  of  harmony  with 
the  other  provisions  of  section  30.  Any  other  interpretation  would  result 
in  its  destruction. 

In  only  one  subsection  (7)  is  as  much  as  50  per  centum  of  the  weekly 
wages  of  tJie  deceased  allowed  as  compensation.  If  it  were  not  intended 
to  join  dependents  named  in  the  various  subsections  until  50  per  centum  of 
the  wages  of  the  deceased  had  been  exhausted,  then  this  provision  of  th< 
act  would  be  meaningless,  for  the  preceding  subsections  had  already  statec 
what  the  various  dependents  were  entitled  to  individually  or  as  a  class. 

In  the  case  under  consideration,  upon  looking  to  the  list  of  dependents 
enumerated  in  subsection  3,  we  find  that  the  first  in  order  are  the  father 
and  mother,  and  the  act  provides  that  they  are  to  receive  35  per  centum 
of  the  weekly  wages  of  the  deceased.     The  two  brothers  are  the  next 
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dependents  appearng  in  tiie  list,  and  they  are  entitled  to  the  remaining  15 
per  centum;  the  result  being  that  the  dependents,  in  the  order  named  in 
subsQotion.  3,  have  exhausted  50  per  centum  of  the  monthly  wages  of  the 
deceased  as  expressly  and  implicitly  provided  by  the  act 

The  circuit  judge  reached  this  result,  and  his  jtidgment  will  be  af- 
firmed. 


BLACK  DIAMOND  COLLIERIES  V.  DEAL. 

(Supreme  Court  of  Tennessee.    Oct  27,  1921.) 

234  Southwestern  Reporter,  322. 

MASTER  AND   SERVANT— COMPENSATION   DEPENDENT   ON 

TIMELY  NOTICE  OF  ACCIDENT. 

Under  Workmen's  Compensation  Act,  §  22,  unless  the  employer  has 
actual  knowledge  of  an  accident,  the  injured  employee  is^ot  entitled  to 
compensation  accruing  before  written  notice  to  the  employer,  and  unless 
such  notice  is  given  within  30  days  of  the  accident,  no  compensaticHi  shall 
be  payaMe  under  the  act,  unless  a  reasonable  excuse  for  the  failure  is  made 
to  the  satisfaction  of  the  tribunal  trying  the  claim;  section  23  relating  to 
form  of  the  notice,  merely  saving  a  defect  from  being  a  bar  to  compen- 
sation, unless  the  employer  shows  he  was  injured  thereby. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

Error  to  Circuit  Court,  Anderson  County;  John  Jenning-s,  Jr.,  Spe- 
cial Judge. 

Suit  by  Tom  Deal  against  the  Black  Diamond  Collieries.  Judgment 
for  plaintiff,  and  defendant  bring^  error.    Reversed  and  dismissed 

Ben  H.  Testerman,  of  Knoxville,  J.  H.  Underwood,  of  Qinton,  and 
Frantz,  McCoilnell  &  Seymour,  of  Knoxville,  for  Blade  Diamond  Col- 
lieries. 

H.  C.  Scruggs,  J.  B.  Burnett,  and  J.  H.  Wallace,  all  of  Clinton,  for 
Deal. 

Green,  J.  This  is  a  proceeding  by  an  employee  to  recover  under  our 
Workmen's  Conlpensation  Act  (Chapter  123  of  the  Acts  of  1919)  for  in- 
juries alleged  to  have  been  sustained  by  him  while  in  the  service  of  the 
plaintiff  in  error. 

The  suit  was  resisted  for  the  reason,  among  others,  that  the  employee 
failed  to  give  the  employer  written  notice  of  the  accident  as  required  by 
the  statute. 

This  suit  was  brought  several  months  after  the  employe  was  injured, 
and  notice  was  given  pending  the  suit    This  was  not  sufficient 

The  act  provides  as  follows: 

"Sec.  22.  Be  it  further  enacted,  that  every  injured  employee  or  his 
representative  shall,  immediately  upon  the  occurrence  of  an  injury  or  as 
soon  thereafter  as  is  reasonable  or  practicable,  give  or  cause  to  be  given 
to  the  employer  written  notice  of  the  injury,  and  the  employee  shall  not 
be  entitled  to  physician's  fees  nor  to  -any  compensation  which  may  have 
aocrued  under  the  provisions  of  this  act  from  the  date  of  the  accident  to 
the  givii^  of  such  notice,  unless  it  can  be  shown  that  the  .employer  had 
actual  knowledge  of  the  accident;    and  no  compensation  shall  be  payable 
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under  the  provisions  of  this  act  unless  such  written  notice  is  given  the  em- 
ployer within  thirty  days  after  the  occurrence  of  the  accident,  unless  rea- 
sonable excuse  for  failure  to  give  such  notic  is  made  to  the  satisfaction  of 
the  tribunal  to  which  the  claim  for  compensation  may  be  presented. 

"Sec  23.  Be  it  further  enacted,  that  the  notice  required  to  be  given 
of  the  occurrence  of  an  accident  to  the  employer  shall  state  in  plain  and 
simple  language  the  name  and  address  of  the  employee,  the  time,  place  and 
nature  and  cause  of  the  accident  resulting  in  injury  or  death,  and  shall  be 
signed  by  the  claimant  or  by  some  person  in  his  behalf,  or  by  any  one  or 
more  of  the  claimant's  dependents  if  the  accident  resulted  in  deadi  to  the 
employee.  But  no  defect  or  inacct^racy  in  the  notice  shall  be  a  bar  to  com- 
pensation tmless  the  employer  can  show  to  the  satisfaction  of  the  tribunal 
in  which  the  matter  is  pending  that  he  was  prejudiced  by  the  failure  to 
give  the  proper  notice  and  then  only  to  the  extent  of  such  prejudice. 

"The  nctice  shall  be  gfiven  personally  to  the  employer  or  to  his  agent  or 
agents  having  charge  of  the  business  in  working  at  which  the  injury  was 
sustained  by  the  employee." 

There  is  very  little  room  for  construction  of  this  language.  Its  mean- 
ing is  quite  plain.  Unless  the  employer  has  actual  knowledge  of  the  acci- 
dent, the  employee  shall  not  be  entitled  to  any  compensation  which  may 
have  accrued  prior  to  written  notice  to  the  employer.  Unless  such  writ- 
ten notice  is  given  within  30  days  after  the  occurrence  of  the  accident  no 
compensation  shall  be  (payable' imder  the  provisions  of  the  act,  except  a 
reasonable  excuse  for  failure  to  give  the  notice  is  made  to  -the  satisfaction 
of  the  tribunal  trying  the  case.    Such  is  the  effect  of  section  22. 

Section  23  relates  to  the  form  of  the  notice,  but  provides  that  a  de- 
fective notice  shall  not  be  a  bar  to  compensation  Amless  the  elmpto>er  can 
show  that  he  was  thereby  prejudiced. 

In  the  case  before  us,  as  stated  before,  no  written  notice  was  given 
to  the  employer  within  30  days  after  the  accident,  nor  was  any  excuse  of- 
fered for  such  dereliction. 

There  must  be  written  notice  within  30  days,  or  there  must  be  a  sat- 
isfactory excuse.  Otherwise  compensation  cannot  be  enforced^  To  hold 
otherwise  would  be  to  disregard  the  provisions  of  the  act 

It  results  that  the  lower  court  erred  in  rendering  judgment  in  this  case, 
and  this  judgment  must  be  reversed,  and  the  suit  dismissed. 


LUMBERMEN'S  RECIPROCAL  ASS'N   v.   WARNER  et  ux. 

(No.  644.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont.    Oct  14,  1921.    Rehearing 
Denied  Nov.  9,  1921.) 

234  Southwestern  Reporter,  545. 

1.  MASTER  AND  SERVANT— ''DEPENDENT"  PARENTS  WITH- 
IN COMPENSATION  ACT  DEFINED. 

In  order  to  be  a  "dependent"  parent  within  the  Workmen's  Compen- 
sation Act,  it  is  not  necessary  for  an  old  and  crippled  parent  to  exhaust 
all  the  resources  of  his  life's  work  and  face  a  dependent  oM  age. 
(For  other  cases,  see  Master  and  Servant  Dec  Digv  §  388.) 
(For  other  definitions,   see   Words   and   Phrases,   First   and    Second 
Series,  Dependent) 
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2.  MASTER  AND  SERVANT— DEPENDENCY  WITHIN  COMPEN- 

SATION  ACT  HELD  FOR  JURY. 

Whether  parents  worlh  about  $12,000  were  dependents  of  unmapricd 
son  under  Workmen's  Compensation  Act  held  for  the  jury. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  417[5].) 

3.  MASTER  AND  SERVANT— CHARGE  ON  BURDEN  OF  PROOF 

AS  TO  DEPENDENCY  WITHIN  COMPENSATION  ACT 

HELD  PROPER, 

In  proceeding  by  parents  under  Workmen's  Compensation  Act,  an  in- 
struction that  the  burden  of  proof  was  on  them  to  show  by  a  preponder- 
ance of  evidence  that  they  were  dependent  wholly  or  in  part  on  the  labor 
of  their  deceased  son  held  to  clearly  place  the  burden  of  proof  on  them 
to  establish  their  case  by  a  preponderance  of  the  evidence. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  417[S].) 

4.  MASTER  AND  SERVANT  —  CHARGE  HELD  NOT  ERRONE- 

OUS   IN    FAILING    TO    DEFINE    '^DEPENDENT'    WITHIN 

COMPENSATION  ACT. 

In  a  proceeding  by  parents  under  the  Workmen's  Compensation  Act 
to  obtain  compensation  for  death  of  a  son,  court  did .  not  err  in  failing  to 
define  '"dependent"  as  .used  in  a  special  issue  submitting  the  question 
whether  they  were  taking  into  consideration  their  conditions  and  circum- 
stances, dependent  wholly  or  in  part  on  his  labor  for  support. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [5].) 

5.  MASTER  AND  SERVANT— EVIDENCE  OF  AVERAGE  DAILY 

WAGE  AS  BASIS  OF'  COMPENSATION  HELD  SUFFiaENT. 

In  a  proceeding  to  obtain  compensation  for  death  of  son  under  th^ 
Workmen's  Compensation  Act,  testimony  that  the  deceased  at  the  time  of 
his  death  Was  receiving  $2.50  per  day  as  daily  wages  was  sufficient  evi- 
dence upon  which  to  base  a  finding  that  $2.50  was  the  average  daily 
wages  of  the  eitiployees  of  the  same  cls^s,  there  being  no  suggestion  in 
the  record  that  deceased  was  a  favorite  of  the  employer. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [6].) 

6.  MASTER  AND  SERVANT— CHARGE  HELD  NOT  ERRONEOUS 

AS  ASSUMING  COMPENSATION  CLAIMANT'S  DECEASED 

SON  WORKED  FOR  YEAR. 

A  special  issue  in  a  compensation,  case  /'What  was  the  average  daily 
wage  which  was  earned  by  the  employees  of  the  same  class  as  deceased, 
working  substantially  the  whole  of  the  preceding  year  at  the  same,  or 
neighboring  place,"  etc.,  held  not  subject  to  the  criticism  that  it  assumed 
and  advised  the  jury  that  deceased  had  worked  for  defendant  envploycr 
substantially  the  whole  of  the  preceding -year. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  417[5].) 

7.  MASTER  AND  SERVANT— CHARGE  AS  TO  COMPUTATION 

OF    AVERAGE   DAILY    WAGE   IN    COMPENSATION   CASE 

HELD  PROPER. 

In  proceeding  to  obtain  compensation  under  the  Workmen's  Compen- 
,sation  Act  for  death  of  son,  court  did  not  err  in  charging  the  jury  that, 
in  case  they  were  unable  to  ascertain  average  daily  wages  of  deceased, 
they  could  compute  it  in  any  manner  that  might  seem  just  and  fair  to 
the  parties^  in  view  of  part  4,  §  1,  subd.  3,  of  the  Act. 

.(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [5].) 

< ^VoK  IX— Comp. 
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8.  MASTER  AND  SERVANT— ERROR  IN  ATTORNEY'S  AGREE- 

MENT  IN  COMPENSATION  CASE  CURED  BY  CHARGE. 

If  it  was  error  for  attorney  to  tell  jury  '  in  proceeding  under  the 
Workmen's  Compensation  Act  **that,  under  the  Compensation  Law,  where 
a  person  was  killed,  that  his  dependents  wer£  entitled  to  recover  compco- 
sation  for  his  death,"  it  was  cured  hy  a  subsequent  instruction  to  dis- 
regard such  argument 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[5].) 

9.  MASTER   AND    SERVANT    —   CRIMINAL   RECORD    OF   DE- 

CEASED   SON    OF    COMPENSATION    CLAIMANTS    PROP- 
ERLY EXCLUDED. 

In  proceeding  to  obtain  compensation  for  death  of  son,  where  depend- 
ency was  at  issue,  criminal  record  of  deceased  was  properly  excluded 
from  the  jury  where  it  was  introduced  to  show  that  parents  had  paid 
fines  and  attorney's  fees. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  404.) 

10.  M.^STER  AND  SERVAN<T  —  EXCLUSION  OF  EVIDENCE  IN 
COMPENSATION  CASE  HELD  NOT  PREJUDICIAL. 

In  proceeding  to  obtain  compensation  for  death  of  son,  insurer,  ap- 
pealing from  a  judgment  sustaining  the  award,  cannot  complain  of  ex- 
clusion of  evidence  that  clahnants  received  $2,000  insurance  after  the 
death  of  their  son,  in  the  absence  of  a  showing  that  this  testimony  wa» 
the  only  testimony  offered  raising  the  issue  that  dependency  had  ceased, 
and  there  being  no  request  to  submit  such  an  issue  to  the  jury. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[SJ.) 

11.  MASTER  AND  SERVANT  —  JUDGMENT  PROVIDING  FOR 
EXECUTION  FOR  WEEKLY  COMPENSATION  HELD  PROP- 
ER, 

The  district  court  sustaining  an  award  for  compensation  for  death 
of  servants  did  not  err  in  providing  in  the  judgment  for  issuance  of  ex- 
ecution upon  the  weekly  installments  of  compensation  provided  for  there- 
in. 

(For  other  cases;  see  Master  and' Servant,  Dec.  Dig.  §  417[9].) 

12.  MASTER  AND  SERVANT  —  PERMITTING  JURY  TO  COM- 

PUTE AVERAGE  WEEKLY  WJAGE  IN  COMPENSATION 

C.^SE  HELD  NOT  ERROR. 

In  proceeding  under  Workmen's  Compensation  Act.  the  district  court 
did  not  err  in  permitting  jury  to  compute  the  average .  weekly  wage  of 
the  deceased  .servant  where  it  made  the  finding  of  the  jury  its  own  by 
incorporating  it  in  the  judgment,  assuming  that  the  determination  of  the 
weekly  wage  is  only  an  administrative  act. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  417[5].) 

Appeal  from  District  Court,  Angelina.  County ;  L.  D.Guinn,  Judge. 

Proceeding  by  G.  R.  Warner  and  wife  under  the  Workmen's  Com- 
pensation Act,  to  obtain  compensation  for  the  death  of  a  son,  Richard 
Warner,  opposed  by  the  Foster  Lumber  Ownpany. .  employer,  and  the 
Lumbermen's  Reciprocal  Association,  the  insurer.  From  a  judgment  of 
the  district  court  sustaining  award  of  compensation,  the  insurer  appeals. 
Affirmed. 

.  .Andrews.  Streetman,  Logue  &  Mobley,  of  Houston,  for  appellant . 
I.  D.  Faircbilds  and  Mantooth  &  Collins,  all  of  Lufkin,  for  appellee. 
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Walker,  J.  This  is  ad  appeal  by  Lumbermen's  Reciprocal  Associa- 
tion from  a  judgment  rendered  against  it  in  favor  of  appellee,  sustaining- 
an  awaid  of  the  Industrial  Accident  Board  in  their  favor.  Richard  War- 
ner was  the  son  of  G.  R.  Warner  and  wife,  and  at  the  time  of  his  death 
was-  in  the  em^oyment  of  the  Foster  Lumber  Company,  which  carried 
a  policy  of  industrial  insurance  with  appellant.  It  is  conceded  that  Rich- 
ard Warner  w^s  insured  under  the  provisions  of  this  policy,  and  was 
killed  while  in  the  due  course  of  his  employment.  At  the  time  of  his 
death  he  was  about  22  years  old,  a  single  man,  and  made  his  home  with 
his  parents,  G.  R.  Warner  and  wife.  The  case  was  submitted  to  the 
jury  on  the  following  charge: 

"This  case  will  be  submitted  to  you  on  special  issues,  and  you  will 
answer   such    special .  issues    as   may    be    submitted   you   by   the   court. 

''Special  issue  No.  1: 

"Were  the  defendants,  G.  R.  Wlamer  and  Mrs.^  Susan  C.  Warner,  as 
parents  of  Riqhard  Warner,  deceased,  taking  into  consideration  their  con- 
ditions and  circumstances  in  life,  dependent  wholly  or  in  part  upon  the 
labor  of  the  deceased,  Richard  Warner,  for  support  at  the  time  of  the 
accident  which  resulted  in  his  death?  You  will  answer  this  *Yes'  or  'No' 
as  you  may  determine  from  the  evidence." 

(To  this  question  the  jury  answered:  "Yes.") 

"Special  issue  No.  2: 

"What  was  the  average  daily  wage  which  was  earned  by  an  employee 
of  the  same  class  as  the  deceased,  Richard  Warner,  working  substantially 
the  whole  of  the  immediate  preceding  year  in  the  same  or  a  neighboring 
place  as  that  which  the  said  Richard  Warner  was  working  at  the  time 
of  his  death  and  some  time  prior  thereto?  You  will  answer  this  by  stat- 
ing the  amount  per  day,  in  dollars  and  cents. 

(To  this  question  the  jury  answered:     "$2.50  per  day.") 

"You  are  instructed  that  the  burden  is  upon  the  defendants  to  show 
by^a  preponderance  of  the  evidence  that  they  were  dependent  wholly  or 
in  part  upon  the  labor  of  .Richard  Warner,  and  if  the  defendants  have  so 
shown  by  a  preponderance  of  the  evidence  you  will  answer  special  issue 
No..  1  'Yes';  bui  if  they  have  failed  to  show  by  a  preponderance  of  the 
evidence  that  they  were  dependent  wholly  or  in  part  upon  the  labor  of 
Richard  Warner,  you  will  answer  special  issue  No.  1  'No.* 

.  "You  are  charged  that  in  passing  upon  special  issue  No.  1  that  a  ' 
gift  or  gifts  from  Richard  Warner  to  his  mother  and  father  would  not, 
of  itself,  show  that  they  were  dependent  upon  him;  but  you  will  look  to 
all  of  the  evidence  in  the  case  in  passing  upon  the  question  before  yt)u.  • 
You  are  the  sole  and  exclusive  judges  of  the  weight  of  the  evidence  and 
credibility  of  the  witness,  but  the  law  you  will  receive  from  the  court 
as  contained  in  this  charge  and  be  governed  thereby." 

Court's  charge  No.  2,  requested  by  plaintiff,  and  given  to  the  jury: 
-   "You  will  disregard  in  your  deliberation  the  remarks  of  counsel  /or 
the  defendants  telling  you  in  substance  and  effect  that  defendants,  un- 
der tile  Compensation  Law,  are  entitled  to  recover." 

'  Special  charge  No.  1,  requested  by  defendant  and  given  to  the  jury: 

"You  are  charged  that,  In  case  you  are  unable  to.  ascertain  the  aver- 
age daily  wage  which  ^vas  earned  by  Richard  Warner,  deceased,  at  the 
time  of  his  death  by  ascertaifu|ig  the  average  daily  wage  which  was 
earned  by  an  employee  of  the  same  class  as  the  deceased,  Richard  War- 
ner, working  substantially  the  whole  of  the  immediate  preceding  year 
in  die  same  or  neighboring  place  as  that  which  the  said  Richard  Wkmer 
was  Working  at  the  time  of  his  death,  and  some  time  prior  thereto,  then 
you  will  compute  the  average  daily  wage  in  any  manner  that  may  seem 
just  and  fair  to  the  parties  to  this  suit." 
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Appellant  asked  £or  a  peremptory  instruction  in  its  favor,  and  also 
excepted  to  the  giving  of  issue  No.  1,  on  the  ground  that  the  undisputed 
facts  showed  that  the  father  and  mother  were  not  dependent,  within  the 
meaning  of  article  5246—15,  Complete  Texas  Statutes  1920.  As  bearing 
on  this  issue,  this  article  reads : 

"The  conrpensation  provided  for  in  the  foregoing  section  of  this  act 
shall  be  for  the  sole  and  exclusive  benefit  of  the  surviving  husband, 
*    *    *    dependent,  parents,"  etc. 

At  the  time  of  the  death  of  their  son,  G.  R.  Warner  and  wife  owned 
the  following  property: 

Real  prot)crt>': 

Abst.  Original  No. 

No.     Grrantee.  Acres.  Value. 

39    Thos.Quevade  58.. $1,450  00 

39  Tho8.Quevade  22..     330  00 

38    J.A.Prado  116..  1.740  00  **at  least." 

40  J.L.QuinaUy  5 

"house  worth  $1,200;  worth  great  deal  more 

than" 1,500  00 

$5,020  00 

Personal  property: 

Angelina  county:.  Value. 

3  horses $  300  00 

Dog    50  00 

Automobile 1,040  00 

20  head  cattle,  rendered  at 200  00 

ISO   head   hogs,    rendered    at 300  00 

Liberty  county : 
35  or  40  head  cattle   (give  same  value  per  head  as 

Angelina  coupty  cattle)    400  00 

150  head  hogs  (give  same  value  per  head  as  Angelina 

county   hogs)    300  00 

$2,590  00 

$7,610  00 
Bank    account,   around 300  00 


$7,910  00 

We  believe  the  following  statement  from  appellees*  brief  reflects  the 
facts  on  which  they  rely  to  establish  dependency  within  the  meaning  of 
the  quoted  section  of  the  Workmen's  Compensation  Act,  viz. : 
*The  evidence  on  the  proposition  of  dependency  shows: 
"That  G.  R.  W^amer  and  wife,  Susan  Warner,  father  and  mother 
of  deceased  Richard  Warner,  were  60  and  55  years  old  respectively: 
that  the  father  had  been  ruptured  four  years  previous,  and  had  not  been 
able  to  do  manual  labor  as  before  his  injury;  that  the  Warner  family 
now  consists  of  Mr.  Warner  and  wife;  that  the  deceased,  Richard  War- 
ner, was  22  years  old,  and  still  single;  that  he  had  lived  at  home  all  of 
his  life,  as  one  of  the  family,  only"  when  he  would  be  away  occasionally 
at  work,  but  that  he  was  never  away  more  than  a  month  at  a  time;  that 
when  the  son,  Richard  Warner,  was  at  home  he  worked  on  the  farm  and 
helped  his  father  with  the  stock,  and  did  anything  that  was  to  be  done 
arotmd  the  place,  and  also  helped  his  mother  a  great  deal,  doidg  any- 
thing from  the  washtub  to  dish-washing,  milking,  cleaning  the  yard  off, 
cooking,  or  anything  else;  that  Richard.  Warner  had  been  with  his  par- 
ents all  of'  his  life,  and  from  the  time  he  was  large  enough,  he  had  been 
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working;  that  Richard  Warner  had  always  assisted  his  father  and  mother 
in  any  sort  of  work  around  the  place;  that  he  had  given  his  father  money 
at  various  times ;  that  Richard  Warner  had  contributed  to  his  mother 
from  time  to  time,  giving  her  $8,  $10,  or  $15,  $45  being  largest  amount; 
that  Richard  Warner  had  only  been  away  from  home  8  or  10  days  when 
he  was  killed;  that  when  he  left  home  this  time  he  said,  *I  am  coming 
back  in  April  and  I  am  going  to  stay  at  home;*  that  Richard  Warner's 
services  were  worth  at  the  time  $2.50  or  $3  a  day;  that  when  the  father 
had  to  hire  hands  to  do  the  work  that  Richard  did  he  had  to  pay  from 
$2^5  to  $2.50  and  board;  and  tliat  the  son  was  worth  more  to  the  father 
than  any  man  he  could  hire,  because  he  knew  more  about  the  business. 

"^rs.  Warner,  mother  of  deceased,  testified  that  during  his  life- 
time he  lived  on  the  farm  with  his  father  and  mother.;  that  son  lived  with 
them  practically  all  the  days  of  his  life;  that  Richard  Warner  usually 
did  anything  in  the  way  of  work  there  was  to  l)e  done  about  the  place; 
he  worked  in  the  field,  fed  the  stock,  milk  the  cows ;  he  washed  the  dishes, 
and  *I  never  washed  without  him  helping  when  he  was  at  home;  that  at 
the  time  of  his  death  he  was  the  only  child  staying  at  home ;  that  the  son 
would  buy  parts  for  the  automobile,  and  that  he  would  keep  it  up;  that 
Richard  Warner  contributed  to  her  in  other  ways;  he  gave  her  from  $8 
to  $10  to  $15  at  different  times,  and  that  during  one  six  weeks,  he  gave 
her  $45,  and  he  told  her  to  use  it  for  anything  that  she  needed  it  for, 

*'Mrs.  Warner  further  testified:  As  to  whether  he  was  a  constant 
worker  during  the  time  he  was  at  work,  he  was  as  good  a  worker  as  any 
boy  as  she  ever  had  been  about;  that  she  had  raised  two  boys  and  had 
seen  lots  more  of  them  raised,  and  he  (Richard  Warner)  was  as  constant 
a  worker  as  any  she  had  ever  seen;  that  he  was  not  a  lazy  child,  and 
never  had  been  a  lazy  child;  that  she  is  55  years  old,  and  Mr.  Warner 
is  60  years  old,  and,  of  course,  we  are  both  declining  in  years,  as  every- 
body does  at  that  age;  that  among  other  things  around  the  place  that  her 
son  (Richard  Warner)  would  do  was  such  as  cutting  wood  and  milking 
cows." 

[1,  2]  The  construction  of  this  article,  as  it  relates  to  dependent 
parents,  was  before  the  San  Antonio  Court  of  Civil  Appeals  in  Southern 
Surety  Co.  v.  Hibbs,  221  S.  W.  303.  We  have  given  that  case  our  most 
careful  consideration,  and  approve  the  conclusion  reached  by  Judge  Fly, 
not  only  as  applied  to  the  facts  of  that  particular  case,  but  also  in  his 
statement  of  the  law.     As  said  by  Judge  Fly: 

*'The  question  of  dependency  is  one  of  fact  rather  than  a  question 
of  law,  and  each  case  must  rest  on  its  own  facts." 

Were  G.  P.  Warner  and  wife  really  dependent  on  their  deceased 
son?  He  contributed  money  to  their  support,  worked  for  them  as  a  farm 
hand,  cooked,  washed  clodies,  and  cleaned  house  for  his  mother.  He 
did  many  other  things  for  their  comfort  and  support.  True,  by  using  the 
funds  they  had  accumulated  to  care  for  them  in  their  fast-approaching 
old  age,  they  could  have  hired  these  things  done  by  others,  but  as  a  mat- 
ter of  fact  they  did  not  do  this,  but  relied  on  their  son  to  do*  these  things 
for  diem.  The  law,  as  written  in  this  act,  does  not  require  an  old  and 
crippled  parent  to  exhaust  all  the  resources  of  his  life's  work  and  face  a 
depoident  old  age,  in  order  to  come  within  its  terms.  This  point  is  made 
plain  by  the  two  cases  cited  by  Judge  Fly  in  the  Hibbs  Case,  supra,  from 
the  Supreme  Court  of  Georgia,  Railway  Co.  v.  Glover.  92  Ga,  132,  18  S. 
E.  406,  and  Fuller  v.  Inman,  10  Ga.  App.  680,  74  S.  E.  291.  Hence,  we 
conclude  that  the  issue  of  dependency  was  raised  by  this  record,  and  that 
the  answer  of  the  jury  td  special  issue  Na  1  must  be  sustained.  As  di- 
rectly sustaining  us  in  this  conclusk)n,  see  the  following  additional  au- 
thorities: Fennimore  v.  Pittsburg-Scammon  Coal  Co.,  IW  Kan.  372,  164 
Pac.  265;  Miller  v.  Public  Service  R.  Co.,  84  N.  J.  Law,  174.  85  Atl. 
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1030;  Garcia  v.  Industrial  Accident  Com.  of  Cal.  171  Cal.  57.  151  Pac 
741. 

[3]  Appellant  corni>lains  of  the  court's  charge  on  the  burden  of  proof. 
It  does  not  seem  to*  us  that  the  jury  could  have  been  misled  by  this 
charge.  We  think  it  clearly  places  the  burden  on  defendants  to  establish 
their  case  by  a  preponderance  of  the  evidence,  and  applied  directly  ti> 
issue  No.  1. 

[4]  The  court  did  not  err  in  failing  to  define  the  word  '^dependent.*' 
as  used  in  issue  No.  1.  This  question  was  directly  presented  to  Judge  Fly 
in  the  Hibbs  Case,  supra,  and  in  reply  thereto  he  said: 

*  **The  second  assignment  of  *  error  complains  of  the  refusal  of  the 
trial  judge  to  define  the  word  'dependent'  for  the  jury.  TTie  court  dsked 
the  jury:  'Were  the  defendants,  W.  M.  Hibbs  and  Carrie  Hibbs,  as 
parents  of  J.  D.  Hibbs.  deceased,  taking  into  consideration  their  condition 
and  circumstances  in  life,  dependent  wholly  or  in  part  upon  the  labor  of 
the  deceased,  J.  D.  Hibbs,  ior  support  at  the  time  of  the  accident  whidi 
resulted  in  his  death?'  That  question  was  clear  and  as  open  to  the  com- 
prehension of  an  average  jury  as  any  number  of  definitions  would  have 
made  it  The  Legislature  evidently  did  not  deem  it  necessary  to  define  a 
word  so  generally^  comprehended,  for  no  definition  of  'dependent'  is  given 
in  the  statute." 

As  the  evidence  in  this  case  does  not  raise  the  issue  that  Richard  War- 
ner '*had  left  his  parents  and  gone  to  work  for  himself,  with  the  intention 
of  appropriating  to  his  own  use  the  wages  earned  by  him,  and  that  he 
would  not  thereafter  have  contributed  znyihing  to  his  parents,"  the  court 
did  not  err  in  refusing  to  submit  it  to  the  jury. 

[5-7]  Due  exception  was  taken  to  the  ^bmission  of  special  issue  No. 
2,  on  the  ground  that — 

•'The  record  is  devoid  of  any  evidence  as  tb  the  average  daily  wages 
earned  by  f^J  employees  of  thqMime  class  as  deceased,  Working  substan- 
tially the  ^'-  jle  of  the  immediately  preceding  year  at  the  same  or  neigh- 
boring place  at  which  the  said  Richard  Warner  w^as  working  at  the  time 
of  his  death,  and  for  some  time  prior  thereto." 

We  cannot  agree  with  this  proposition.  There  is  evidenqe  sufficient  to 
take  this  issue  to  the  jury.  The  record  shows  that  Ridiard  Warner 
worked  for  the  Foster  Lumber  Company  9  or  10  days  bef ore*  his  death, 
and  on  the  trial  it  was  agreed : 

"That  the  deceased,  Richard  Warner,  at  the  time  of  his  death,  was 
receiving  $2.50  per  day  as  daily  wages." 

There  is  no  suggestion  in  this  record  that  Richard  Warner  was  a  fa- 
vorite of  the  Foster  Lumber  Comany,  or  that  they  paid  him. over  their 
schedule  of.  wages.  We  belieye  that  these'  facts  are  sufficient  to  raise  the 
issue  thus  submitted  to  the  jury.  This  charge  is  not  subject  to  the  criti- 
cism that  it  assumed  and  advised  the  jury  that  Richard  Warner  had 
worked  for  the  Foster  Lumber  Company  substantially  the  whole  of  the 
preceding  year.  Defendants*  special  charge  No.  1  was  properly  sub- 
mitted to  the  jury.    The  statute  thus  defines  "average  weekly  wages": 

"1.  If  the  injured  employee  shall  have  worked  in  the  employment  In 
which  he  was.  working  at  the  time  of  the  injury,  whether  for  the  same 
employer  or  not,  substantially  the  whole  of  the  year  immediately  preced- 
ing the  injury,  his  average  annual  wages  shall  consist  of  three  hundred 
times  the  average  daily  wage  or  salary  which  he  shall  have  earned  in  such 
employment  during  the  days  when  so  employed. 

"2.  If  the  injured  employee  shall  not  have  worked  in  such  employ- 
ment during  substantially  the  whole  of  the  year,  his  average  annual  wages 
shall  consist  of  three  hundred  times  the  average  daily  wage  or  salary 
which  ah  employee  of  the  same  class  working  substantially  the  whole  of 
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such  ixninediately  preceding  year  in  the  same  or  in  ^  similar  employment 
in  t}ie  same  or  a  neighboring  place,  shall  have  earned  in  such  employment 
during  die  days  when  so  emploj-ed. 

**3.  When  by  reason  of  the  shortness  of  the  time  of  the  employment 
of  the  employee,  or  other  employee  engaged  in  the  same  class  of  work  in 
the  manner  and  for  the  length  of  time  specified  in  the  above  subsections 
.  1  and  2,  or  other  good  and  sufficient  reasons,  it  is  impracticable  to  com- 
pute the  average  weekly  wages  as  above  defined,  it  shall  be  computed  by 
the  board  in  any  manner  which  may  seem  just  and  fair  to  both  parties/' 
Article  5246-82. 

We  believe  the  submission  of  this  charge  was  authorized  tmder  the 
third  section  above  quoted.  In  charging  the  jury,  it  is  the  duty  of  the 
court  to  present  all  issues  raised  by  the  facts.  Clearly,  the  statute  does  not 
mean  that  the  record  must  show,  as  claimed  by  appellant,  that  the  average 
weekly  wage  cannot  be  established  under  secticms  1  and  2  before  the  court 
would  be  authorized  to  submit  section  3,  for,  after  naming  these  first  sec- 
tions, the  article  further  provkies:    "Or  other  good  and  sufficient  reasons." 

[8]  In  testifying  about  the  award  made  by  the  Industrial  Accident 
Board  to  the  defendants,  Mr.  Fairchild  told  the  jury  nothing  that  had  not 
been  pleaded  by  plaintiff.  Nor  was  reversible  error  shown  by  the  argument 
-of  Mr.  Fairchild  to  the  jury,  in  which  he  told  them : 

'"That  under  the  compensation  law,  where  a  person  was  killed,  that 
his  dependents  were  entitled  to  recover  compensation  for  his  death." 

This  aiigument  was  called  to  the  court's  attention  whei.  made,  ^d 
excepted  to  on  the  ground  that  it  ''in  effect  told  the  jury  that  an  answer 
in  the  affirmative  to  special  issue  No.  1  entitled  defendants  to  recovery." 
At  the  time  this  exception  was  taken,  the  court  did  not  stop  Mr.  Fairchild. 
nor  reprimand  him,  but.  as  shown  by  the  charge  above  given,  he  did  in- 
struct them  to  disregard  the  argument.  If  this  argument  was  error,  the 
error  was  cured  by  Ae  charge. 

[9,  10]  The  criminal  record  of  Richard  Warner  was  properly  ex- 
cluded from  th»  jury.  No  legal  liability  rested  on  his  parents  to  pay  his 
fines  and  fee  his  lawyers.  If  they  did  this  voluntarily,  it  could  not  raise 
an  issue  against  dependency;  rather,  it  seems  to  us,  it  would  strengthen 
defendants^  case  arid  justify  them  in  depending  on  their  son  to  do  things 
for  them,  and  accept  favors  at  his  hands  which  otherwise  they  might  not 
have  done.  We  bdieve  the  oourt  correctly  excluded  testimony  showing 
that  G.  P.  Warner  and  wife,  after  the  death  of  their  son,  came  into  pos- 
session of  $2,000  "insurance"  money.  The  bill  of  exception  docs  not  show 
the  source  of  this  insurance,  if  it  was  an  addition  to  show  this.  Appellant 
says  that  this  testimony  was  admissible  to  show  that  dependency,  if  found 
at  the  death  of  Richard  Warner,  had  ceased.    Their  proposition  is  that — 

"The  question  of  dependency  may  be  determined  at  any  time  during 
the  period  during  which  compensation  runs." 

If  this  is  a  sound  proposition — which  we  do  not  determine — ^wc  say 
that  the  burden  must  rest  upon  appellant  to  show  that  dependency  once 
established — and  that  issue  was  presented  by  the  first  question  submitted 
to  the  jury—- has  ceased.  That  burden  was  not  met  by  showing  that  de- 
fendants had  received  $2,000  insurance  money  without  showing  fr6m  what 
source  it  was  received.  We  would  add  further  that  no  issue  was  sub- 
mitted to  the  jury  making  this  testimony  material.  Question  No.  1  lim- 
ited dependency  to  the  time,  of  the  death  of  Richard  Warner.  No  ques- 
tion was  asked,  nor  any  requested,  on  the  issue  of  detenjiination  of  de- 
pendency, and  appellant  makes  no  showing. that  this  excluded  testimony 
was  the  only  testimony  offered  raising  such  issue.  If  there  Was  other  tes- 
timony raising  this  issue,  appellant  should  have  requested  its  submission, 
and,  having  refused  to  ask  its  submission,  he  cannot  complain  of  the  ex- 
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elusion  of  testimony  tending  to  establish  such  an  issue,  iirithout  showiner 
that  the  excluded  testimony  was  all  the.  evidence  he  had  to  offer,  and  its 
exclusion  took  the  issue  from  the  jury. 

[11]  The  court  did  not  err  in  "providing  in  the  judgment  for  issuance 
of  execution  upon  the  weekly  installments  of  compensation  provided  for 
therein."  U.  S.  Fid.  &  Guaranty  Co.  v.  Parker,  217  S.  W.  195;  U.  S. 
Fid.  Co.  V.  Parsons,  226  S.  W.  420;  Am.  Ind.  Co.  v.  Hubbard,  196  S.  W. 
1D12;  General  Accident  Fire  &  Life  Assur.  Corp.  v.  Evans,  201  S.  W.  705. 

[12]  Appellant  advances  the  proposition  that  the  court  committed  er- 
ror in  permitting  the  jury  to  compute  the  average  weekly  wage,  on  the 
grotmd  that  such  compensation  is  "an  administrative  feature  of  the  act  to 
be  administered  by  the  Industrial  Accident  Board  or  court,  and  not  by  a 
jury."  It  is  not  necessary  for  us  to  determine  this  question.  Clearly,  the 
court  did  not  err  in  submitting  such  an  issue  to  the  jury.  If  the  matter 
linally  rested  with  the  court,  he  made  such  finding  his  own  by  incorporating 
it  in  the  judgment.  Even  if  the  determining  of  the  weekly  wage  is  an 
administrative  act,  we  think  the  court  should  be  commended,  rather  than 
criticized,  in  seeking  the  advice  of  the  jury  on  such  issue,  especially  when 
the  general  issue  has  gone  to  the  jury. 

Having  reviewed  all  apellant's  assignments  of  error,  and  finding  no 
error  therein,  the  judgment  of  the  trial  court  is  in  all  things  affirmed. 


PICKERING  V.  INDUSTRIAL  COMMISSION  OF  UTAH.   (No.  3708.) 

(Supreme  Court  of  Utah.    Nov.  7,  1921.) 

201  Pacific  Reporter  1029. 

1.  MASTER  AND  SERVANT  — COMPENSATION  RECOVERABLE 
FOR  INJURIES  OCCURRING  IN  ANOTHER  STATE. 
Under  the  Industrial  Commission  Act  (Comp.  Laws  1917,  §  3126) 
which  provides  that  a  workman  hired  within  the  state,  who  receives  injury 
in  emplo3rment  outside  of  the  state,  is  entitled  to  compensation,  a  resident 
of  the  state  who  was  employed  by  a  copartnership  engaged  in  the  con- 
tracting business  within  the  state,  but  was  thereafter  sent  by  them  to  take 
charge  of  work  in  another  state,  is  entitled  to  compensation  for  injuries 
received  in  the  course  of  his  emplojrment  in  the  other  state,  though  the  eib- 
ployer  had  taken  out  insurance  against  such  injuries  under  the  Compensa- 
tion Act  of  that  state. 

(I'^or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  369.) 

Proceedings  under  the  Workmen's  Compensation  Act  (Comp.  Laws 
1917.  §§  3061-3165),  by  L.  B.  Pickering,  as  employee,  to  recover  com- 
pensation for  injuries  while  in  the  employ  of  Pickering  Bros.,  a  copart- 
nership. From  a  decision  of  the  Industrial  Commission  denying  compen- 
sation, the  employee  brings  the  proceedings  before  the  court  for  review. 
Decision  vacated. 

Pierce,  Critchlow  S:  Marr,  of  Salt  I^ke  City,  for  plaintiff. 
H.  H.  Cluff.  Atty.  Gen.,  and  J.  Robert  Robinson,  Asst.  Atty.  Gen.,  for 
defendant. 
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CoRFMAN,  C  J.  Plaintiff  commenced  these  proceedings  May  18,  1921, 
as  claimant  before  the  defendant.  Industrial  Commission  of  Utah,  to  ob- 
tain compensation  under  the  provisions  of  chapter  100,  Laws  of  Utah  1917, 
as  amended  by  chapter  63,  Laws  of  Utah  1919,  commonly  known  as  our 
Industrial  Commission  Act  Compensation  was  denied  plaintiff  by  the 
Commission,  and  he  has  brought  the  proceedings  here  for  review  in  the 
usual  way  as  provided  that  he  may  do  under  the  provisions  of  said  act 

It  appears  that  the  plaintiff,  a  resident  of  Salt  Lake  City,  Utah,  was, 
some  time  prior  to  January  1,  1919,  employed  as  an  engineer  and  super- 
intendent by  Pickering  Bros.,  a  copartnership  engaged  in  a  general  con- 
tracting business.  The  Pickering^  brothers  were  also  residents  of  Salt  Lake 
City,  where  they  employed  the  plaintiff,  and  where  they  at  all  times  main- 
tained their  place  of  business.  Up  until  the  year  1921  they  took  no  con- 
tracts in  outside  states,  but  confined  their  operations  exclusively  in  the 
performance  of  construction  work  awarded  them  in  the  carrying  out  of 
Utah  projects,  in  which  work  the  plaintiff  had  been  continuously  engaged 
in  the  ordinary  duties  of  an  engineer  and  superintendent  until  about  March 
1,  1921,  when  Pickering  Bros,  took  a  contract  for  the  construction  of  a 
public  highway  in  the  stat^of  Colorado  and  placed  the  plaintiff  in  charge 
of  said  project  as  superintendent  of  the  work  to  be  performed.  While 
engaged  in  these  duties,  he  Secame  disabled  in  Colorado  by  reasoo  of  an 
accident  arising  out  of  and  in  the  course  of  his  said  employment,  for  which 
he  claims  compensation.  It  further  appears  that  Pickering  Bros,  carried 
compensation  insurance  in  the  Utah  state  insurance  fund  and  also  under 
the  provisions  of  the  Colorado  Compensation  Law  for  the  protection  of 
their  employees  while  operating  in  said  state. 

Upon  the  foregoing  facts,  which  are  not  disputed,  our  Commission  by 
a  majority  decision  refused  to  make  an  award. 

After  plaintiff  applied  for  and  was  denied  a  rehearing,  the  case  was 
brought  here  for  review. 

The  majority  of  the  Commission  seem  to  have  taken  the  position,  as 
reflected  by  their  findings  and  decision,  that  to  allow  the  plaintiff  compen- 
sation under  the  facts  and  attending  circumstances  stated  would  be  giving 
the  provisions  of  our  act  an  extraterritorial  effect  not  contemplated  by 
our  Legislature.    In  part  the  decision  reads : 

**The  place. of  employment  is  not  controlling  in  the  question  of  juris- 
diction, neither  is  the  place  of  residence  of  the  applicant,  nor  the  place  of 
the  accident  The  controlling  element  is  to  be  found  in  the  industries  be- 
ing developed.  The  jurisdiction  in  such  cases  must  be  the  jurisdiction  of 
the  industry  that  is  being  pro:moted.  *  ♦  *  In  this  case  it  is  quite  clear 
that  Pickering  Bros,  went  beyond  the  jurisdiction  of  this  Commission  and 
engaged  employment  not  even  remotely  connected  with  Utah  industry, 
that  L.  B.  Pickering  [plaintiff]  was  to  initiate  and  carry  to  conclusion  an 
enterprise  exclusively  within  the  state  of  Colorado  and  that  the  employees 
engaged  in  this  panicular  emplojmient  were  covered  by  the  workmen's 
compensation  insurance  in  the  Southern  Surety  Company  (Colorado), 
♦    ♦    *    and  for  this  reason  the  relief  sought  is  hereby  denied." 

[1]  Our  Industrial  Commission  Act,  section  3126,  Comp.  Laws  Utah 
1917,  without  qualification,  provides: 

''If*  a  workman  who  has  been  hired  in  this  state  receives  personal  in- 
jury by  accident  arising  out  of  and  in  the  course  of  such  employment,  he 
shall  be  entitled  to  compensation  according  to  the  law  of  this  state,  *  *  » 
even  though  such  injury  was  received  outside  of  this  state." 

Under  the  admitted  facts  in  this  case,  it  would  seem  that  the  plaintiff 
here  has  met  all  the  requirements  of  the  foregoing  provision  of  our  stat- 
ute. Although  he  received  an  injury  outside  of  this  state,  he  was  hired 
in  this  state.  Not  only  was  he  hired  in  this  state,  but  he  was  a  resident 
of  Utah,  employed  in  a  business  or  enterprise  being  conducted  in  Utah  and 
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by.  Utah  residents.  The  plain  and  express  wording  of  oar  statute  pennits 
of  no  other  donstruction  or  interpretation  than  that  under  the  showing: 
here  made  by  the;  applicant,  it  was  intended  by  our  Lc^slature  that  the 
beneficent  purposes  of  our  act  should  be  given  extraterritorial  effect  and 
compensation  allowed. 

It  would  appear  from  the  expressions  made  in  the  majority  opinion 
that  the' Commission  has  not  only  disregarded  the  plain  provisions  of  our 
statute  in  refusing  to  make  an  award,  but  that  it  has  also  misconceived  tfie 
very  purposes  of  the  act,  viz.,  to  protect  the  emplojree  and  those,  dependent 
upon  him,  so  that  in  case  of  accident  and  injury  they  may  not  become 
subjects  of  public  charity.  Scranton  Leasing  Co.  v.  Industrial  Commis- 
sion of  Utah,  51  Utah,  368,  170  Pac.  976;  Chandler  v.  Industrial  Commis- 
sion of  Utah  et  al..  55  Utah,.  213,  184  Pac.  1020,  8  A.  L.  R.  930. 

[2]  The  constitutionality  or  validity  of  the  statute  is  not  here  ques- 
tioned. As  a  court  we  are  not  concerned  with  the  wisdom  of  the  Legisla- 
ture in  giving  its  provisions  extraterritorial  effeect.  That  it  did  do  in 
plain  and  unmistakable  terms. 

Under  the  facts  and  circumstances  disclosed  by  the  record  in  this  case, 
we  are  of  the  opinion  that  the  plaintiff  is  entitled  to  compensation,  as  in 
the  act  provided,  and  that  the  Commission,  in  not  making  an  award,  mis- . 
-conceived  its  jurisdiction. 

It  is  therefon  ordered  that  the  decision  of  the  Commission  denyin^r 
the  plaintiff  compensation  be,  and  the  same  is  hereby,  vacated  and  set  aside 
Plaintiff  to  recover  costs. 

Weber,  Gideon,  Thurman.  and  Prick,  JJ.,  concur. 
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UTAH  FUEL  CO.  v.  INDUSTRIAL  COMMISSION  OF  UTAH. 

(No.  2716.) 

(Supreme  Court  of  Utah.    Nov.  7,  1921.) 

201  Pacific  Reporter,  1034. 

1.  MASTER    AND    SERVANT  — COM  PEN  S  ATI  ON    AWARD 

AGAINST  EMPLOYER  APPEARING  WITHOUT  FORMAL  AP- 
PLICATION AND  NOTICE  HELD,  VALID. 

Though  the  proceedings  in  a  workmen's  compensation  proceeding 
were  irregular  where  no  application  for  compensation  was  filed 
With  the  Commission,  and  the  only  notice  served  on  the  employer  respected 
the  amount  of  the  employee's  earnings,  yet,  where  the  employer  at  the 
hearing  conceded  that  iht  relation  of  employer  and  employee  existed,  and 
that  the  employee  was  injured  in  its  mine  in  the  course  of  his  employment, 
and  was  entitled  to  some  compensation,  the  Commission  had  jurisdiction 
to  make  an  award.* 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

2.  MASTER  AND  SERVANT— "AVERAGE  WEEKLY  WAGE"  OF 

COMPENSATION  CLAIMANT  DEFINED. 

Where  employment  in  a  mine  was  irregular  and  intermittent,  and 
varied  at  different  seasons  of  the  year,  but  fairly  averaged  222  days  each 
year,  and  employees  desiring  to  continue  in  the  employment  were  required 
to  be  where  they  could  be  called  when  wanted,  an  employee's  weekly  wages 
'  should  be  computed  for  the  purpose  of  determining  the  compensation  for 
injuries  by  multiplying  his  daily  wages  by  222  and  dividing  by  52.t 

(For  other  cases,  sec  Master  and  Servant,  Dec.  EHg.  §  385 [1].) 

Procee^«ngs  under  the  Industrial  Commission  Act,  for  compensation 
for  injuri^is  to  Clyde  Parry,  opposed  by  the  Utah  Fuel  Conipany,  em- 
ployer. Compensation  was  awarded  by  the  Industrial  Commission,  and 
the  employer  obtained  a- writ  of  review.  Application  for  writ  of  review 
dismissed. 

Ferdinand  Ericksen  and  H.  J.  Binch,  both  of  Salt  Lake  City,  for  plain- 
tiff. 

H.  Hi  Cluff,  Atty.  Gen.,  and  J.  Robert  Robinson,  Asst.  Atty  Gen.,  for 
defendant. 

FwcK,  J.  The  plaintiff  owns  and  operates  a  coal  mine  in  this  state. 
One  Clyde  Pa-ry,  on  the  25th  day  of  March,  1921,  while  employed  by  the 
plaintiff  in  its  coal  mine,  and  in  the  course  of  his  employment,  sustained 
personal  injuries  by  reason  of  which  he  was  prevented  from  continuing  his 
employment 

The  plaintiff  and  said  Parry  both  were  subject  to  the  provisions  of 
our  Industrial  Commission  Act  (Comp.  St.  1917,  §  3061.  et  seq.),  the  plain- 
tiff being  what  is  called  a  self -insurer  under  the  act. 

♦North  Beck  Min.  Co.  v.  Industrial  Commission,  200  Pac.  111. 
fDislinguishing  State  Road  Commission  v.  Industrial  Commission.  190 
Pac.  544. 
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On  the  22d  day  of  June,  1921.  the  Commission,  by  some  means  not 
disclosed  by  the  record  ,havingr  taken  jurisdiction  of  Parry's  case  without 
a  formal  application  on  his  part,  served  notice  upon  the  plaintiff  that  a 
hearing  would  be  had  on  the  6th  day  of  July,  1921,  respecting  the  injuries 
sustained  by  said  Parry  to  determine  \he  amount  of  his  earnings.  The 
plaintiff,  through  its  counsel,  appeared  at  the  hearing  aforesaid,  and,  upon 
the  evidence  produced  by  it  and  other  evidence,  the  Commission  made  an 
award  to  said  Parry  of  $16  per  week,  beginning  on  the  29th  day  of  March, 
1921,  and  ordered  that  the  plaint  f  pay  the  amount  awarded  as  aforesaid 
to  said  Parry  during  the  continuance  of  his  inability  to  work. 

The  plaintiff,  in  due  time,  filed  its  application  for  a  rehearing  as  pro- 
vided by  said  act.  and,  the  hearing  having  been  denied,  the  plaintiff  made 
application  to  this  court  for  a  writ  of  review  which  was  issued  pursuant 
to  the  provisions  of  said  act. 

The  Attorney  General,  as  counsel  for  the  Commission,  and  said  Parry, 
tiled  a  general  demurrer,  to  plaintiff's  application,  and  the  cause  was  sub- 
mitted to  this  court  upon  the  demurrer. 

The  plaintiff,  in  its  application,  alleges  that  the  Commission  exceeded 
its  powers  or  jurisdiction  in  making  said  award  in  two  particulars:  (H 
That,  in  view  that  nd  application  for  compensation  was  made  to  the  Com- 
mission by  said  Parry  either  in  person  or  by  some  one  on  his  behalf,  the 
Commission  did  no  acquire  jurisdiction  of  the  case,  and  hence  it  exceeded 
its  jursdiction  in  making  said  award;  and  (2)  that  the  award  of  the  Com- 
mission is  without  support  in  the  evidence,  and  hence  should  not  prevail.* 

[1]  In  regard  to  the  first  ground  stated  above  it  is  only  fair  to  counsel 
for  plaintiff  to  state  that  at  the  hearing  they  frankly  stated  that  they  do 
wot  seriously  contend  that  the  Commission  was  wholly  without  jurisdiction 
I)ecause  no  formal  application  was  made  by  said  Parry,  but  they  insist  that 
the  proceedings  were  grossly  irregular  in  that  no  application  of  any  kind 
was  made.  No  doubt  the  Commission  should  insist  that  every  applicant 
comply  with  its  rules  by  which  he  is  required  to  file  a  written  application. 
Such  an  application  should  be  filed  in  ever  case  in  which  at  least  the  juris- 
dictional facts  should  be  stated.  As  pointed  out  by  this  court,  however,  in 
the  case  of  North  Beck  Min.  Co.  v.  Industrial  Commission,  200  Pac.  Ill, 
the  proceedings  before  the  Commission  are  very  informal  and  in  some 
respects  "sui  generis."  Nor  does  the  act  require  any  particular  thing  to 
be  done  by  an  applicant  in  order  to  confer  jurisdiction  upon  the  Commis- 
sion where  both  the  employer  and  the  employee  are  subject  to  the  pro- 
visions of  the  act.  It  is  necessary,  however,  in  each  case,  that  due  notice 
be  given  to  the  employer  that  an  application  for  compensation  is  made  by 
some  person  who  asserts  that  he  has  suffered  injury,  that  he  sustained  the 
relation  of  employee  to  such  employer  at  the  time  of  the  injury,  and  that 
the  injury  arose  through  an  accident  which  occurred  in  the  course  of  his 
employment.  When  that  is  done  the  employer  is  given  an  opportunity  to 
defend  against  the  claim  if  for  any  reason  it  should  not  be  well  fotmded, 
and  if  it  be  well  foimded  he  may,  nevertheless,  be  heard  upon  the  question 
of  the  amount  of  compensation  that  should  be  awarded.  As  before  stated, 
however,  in  this  case  notice  was  given  to  the  plaintiff  that  a  hearings  would 
l>e  had  respecting  the  amount  of  Parry's  earnings,  at  which  hearing  plain- 
tiff appeared,  and  in  which  it  took  part  without  objection.  If  it  be  con- 
ceded, therefore,  as  it  must  be,  that  in  view  that  no  application  of  any  kind 
for  compensation  was  filed  with  the  Commission,  and  that  the  only  notice 
that  was  served  on  plaintiff  was  with  respect  to  the  amount  of  the  earnings 
of  Parry,  and  therefore  the  proceedings  were  very  irregular,  yet,  in  view 
that  at  the  hearing  aforesaid  plaintifi  conceded  that  the  relation  of  em- 
ployer and  employee  existed  between  it  and  the  said  Parry  at  the  time  he 
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was  injured,  that  he  was  injured  in  its  mine  in  the  course  of  employment, 
and  that  he  was  entitled  to  some  compensation,  the  Commission  clearly  had 
jurisdiction  to  make  an  award  in  favor  of  said  Parry. 

The  first  objection  therefore  qannot  be  sustained. 

[2]  In  recurring  to  the  second  g^round  of  objection,  namely,  that  there 
is  no  evidence  in  support  of  the  award,  it  becomes  necessary  to  state  as 
briefly  as  possible  the  controlling  facts,  practically  all  of  which  appear 
from  plaintiff's  admission  or  from  the  testimony  of  its  employees,  it  was 
made  to  appear  that  at  the  time  of  the  injury  Parry  was  employed  as  a 
driver  in  plaintiff's  coal  mine;  that  as  such  driver  he  earned  $7.95  per 
day ;  that  he  worked  part  of  the  time  as  a  driver  and  part  of  the  time  as 
a  coal  miner;  that  when  he  was  employed  as  a  miner  he  was  paid  by  the 
ton;  that  he  went  to  work  for  plaintiff  on  the  8th  day  of  February,  1921. 
and  continued  in  its  employ  imtil  injured  as  before  stated;  that  during 
the  month  of  February  he  earned  $63^  and  during  the  Month  of  March 
up  to  the  time  of  the  injury  $5825,  making  a  total  of  $121.75  during  Feb- 
ruary and  March;  that  during  the  entire  pcridd  aforesaid  Parry  worked 
46  days,  or  6*/,  weeks;  that  in  view  of  the  foregoing  conditions  Parry's 
average  wedcly  wage  during  the  time  he  worked  amounted  to  $18.55  per 
week ;  that  under  the  provisions  oi  the  act  he  would-  be  entitled  to  60  per 
cent  of  that  amount,  which  would  amount  to  $11.13  per  week  and  no  more. 

The  Commission,  however,  refused  to  limit  Parry's  compensation  as 
contended  for  by  plaintiff,  and,  as  before  stated,  awarded  him  compensa- 
tion at  the  rate  of  $16  per  week,  the  maximum  allowance  under  the  act 
The  Commission  arrived  at  its  conclusion  as  follows:  It  determmed  Par- 
r/s  daily  earnings  at  the  time  of  the  injury  to  be  $7.95  and  allowed  him 
300  working  days  in  the  year,  which  gave  his  yearly  earnings  to  be  $2,385. 
In  order  to  arrive  at  his  weekly  average  the  Commission  divided  the  an- 
nual earnings  by  52,  the  number  of  weeks  in  a  year,  which  made  his  weekly 
average  somewhat  in  excess  of  $45,  60  per  cent  of  which  would  exceed  $16 
per  week,  the  maximum  allowed  by  the  act,  and  hence  the  Commission 
awarded  him  the  maximum  amount  as  before  stated. 

It  is  strenuously  insisted  that  the  amount  allowed  by  the  Commission 
is  contrary  to  both  the  law  and  the  evidence.  The  evidence  on  the  part 
of  the  plaintiff  showed  that,  in  view  that  the  demand  for  coal  was  irregular 
and  intermittent  the  mine  could  not  be  operated  every  day  in  the  year. 
and  that  there  were  many  weeks  during  the  year  when  the  mine  could 
only  be  operated  for  a  few  days  in  each  week,  some  weeks  more,  some  less. 
It  was  made  to  appear,  however,  that  during  four  winter  months  the  de- 
mand for  coal  was  more  uniform  and  during  which  period  the  mine'was 
worked  practically  every  day;  that  during  tiie  spring  and  fall  months  it 
could  be  operated  only  {torn  3  to  5  days  per  week,  while  during  the  sum- 
mer months  the  operation  was  even  less  than  that,  so  that  the  yearly  aver- 
age that  the  mine  was  worked  was  222  days.  It  was  also  shown  that  that 
average  was  a  fair  yearly  average  for  a  number  of  years,  and  that  the 
operation  of  other  coal  mines  in  this  state  was  practically  in  the  same 
condition,  some  perhaps  operating  some  days  in  excess  of  plaintiff's  aver- 
age while  others  operated  a  few  days  less  during  the  year.  The  evidence 
is  clear,  however,  that  the  average  number  of  days  that  plaintiff's  mine 
was  being  operated  during  the  year  was  practically  a  permanent  condition, 
so  that  it  can  well  be  assumed  that  the  average  number  of  days  plaintiff's 
mine  was  operated  in  each  year  was  222  days,  as  before  stated.  We  are 
confronted,  therefore,  with  a  condition  where  the  employment  is  neces- 
sarily irregular  and  intermittent. 

Plaintiff's  evidence  is  to  the  effect  that  its  employees  must  remain  in 
attendanqe  at  the  mine  if  they  desire  to  continue  in  its  employ;  that  is, 
if  a  miner  or  other  employee  should  fail  to  report  for  work,  on  a  day  the 
mine  is  to  be  operated,  and  that  should  occur  for  a  number  of  days,  he 
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would  be  stricken  from  the  rolls  and  would  thus  lose  his  job.  The  em- 
ployees must  therefore  be  in  attendance  at  the  mine  so  that,  when  notice 
is  given  that  the  mine  will  be  operated  (which  is  done  by  the  blowing  of 
a  whistle  in  the  evening  preceding  the  day  the  mine  wil  be  operated),  they 
may  report  for  work  on  the  following  morning.  It- is  clear,  therefore, 
that  although  plaintififs  employees,  by  reason'  of  conditions  over  which  it 
has  no  control,  cannot  be  continuously  cmplbyed.'  yet  they  must  be  where 
they  can  be  called  at  any  time  when  they  may  be  wanted  if  they  desire  to 
continue  in  the  employment  Under  such  circumstances  it  must  be  apparent 
to  all  that  plaintiffs  method  of  arriving  at  the  average  weekly  earnings  19 
necessarily  faulty,  while,  upon  the  other  hand,  it  is,  we  think,  equally  dear 
that  the  Commission's  meUiod  of  arriving  at  the  average  weekly  wage  is 
likewise  unsound. 

In  view  of  the  circumstances^  therefore,  the  question  is :  What  is  th^ 
proper  weekly  average  and  how  shall  it  be  ascertained? 

We  shall  assume  that  Parry's  daily  wagje  at  the  time  of  the  injury  was 
$7.95,  because  both  the  plaintiff  and  the  Commission  have  assumed  that  to 
have  been  his  wage,  although,  under  the  evidence,  his  earnings  when  en- 
gaged as  a  miner  were  somewhat  less.  The  difference,  however,  was  sot 
sKifficjent  to  have  reduced  the  weekly  alk>wance,  and  hence  it  is  of  no  sig- 
nificance in  this  case.  As  before  stated,  the  yearly  average  number  of  days 
the  mine  was  operated  was  222.  Plaintiff  thus  operated* its  mine  222  days 
in  each  year,  and  its  employees  knew  that  that  was  ^  the  number  of  days 
that  they  would  be  given  an  opportunity  to  earn  the  wages  paid  by  plain- 
tiff in  operating  its  mine,  and  voluntarily  accepted  those  conditions.  That 
being  so,  Parry  had  the  opportimity  to  work  222  days  in  the  year.  His 
daily  wages  must  thus  be  multiplied  by  222,  which  will  give  the  amount 
of  his  yearly  earnings.  If,  therefore,  we  multiply  222  by  ^.9S,  his  daily 
wage,  his  eamii^  would  have  amounted  to  $1764.90  during  the  ytwr.  If 
we  divide  that  amount  by  52,  the  number  of  weeks  in  a  year,  it  will  give 
us  a  weddy  average  of  somewhat  in  excess  of  $33.  Sixty  per  cent  of  $35 
is  in  excess  of  $16  per  week,  the  amount  allowed  by  the  Commission.  The 
award  is  therefore  not  excessive,  as  contended  for  by  plaintiff. 

The  only  question  is  whether  the  basis  for  the  foregoing  computation 
is  the  correct  one.  As  we  have  pointed  out,  the  basis  contended  for  by 
plaintiff  cannot  be  correct  Neither  can  the  one  adopted  by  the  Commission 
be  successfully  defended  under  the  circumstancs  of  this  case.  The  basis 
assumed  by  plaintiff  is  not  just  in  that  the  period  of  employment  is  too* 
restricted  while  the  basis  adopted  by  the  Commission  is  unfair  because  it 
assumes  that  Parry  could  have  worked  300  days  in  the  year  while  under 
the  undisputed  evidence  he  could  only  have  worked  222  days.  Under  the 
plaintiffs  theory  Parry's  average  weekly  wage  was  too  low,  while  under 
the  Commission's  theory  it  was  too  high,  since  it  assumed  that  Parry 
would  earn  wages  during  300  days,  which  he  couM  not  do.  Nor.  in  view 
of  the  circumstances,  is  there  any  other  method  of  arriving  at  the  aver- 
age weekly  wage. which  is  just  and  fair  to  both  employer  and  employee 
than  the  one  adopted  by  us.  If,  for  example,  the  four  winter  months 
during  which  the  mine  was  operated  practically  continuously  were  taken 
as  a  basis  to  ascertain  the  average  weekly  wage  of  the  employee,  the 
basis  would  be  too  favorable  to  such  employee,  while  if  the  summer 
months  were  taken  as  the  basis,  when  the  mine  was  operated  less,  but 
during  which  time  the  employee  must  nevertheless  be  in  attendance  if  he 
desires  to  continue  in  his  employment,  the  basis  would  be  too  favorable 
to  the  employer.  We  are  persuaded,  therefore,  that  the  only  method  to 
ascertain  the  true  weekly  average  is  the  one  we  have  adopted. 

While  neither  plaintiff's  coimsel  nor  the  Attorney  (General  has  found 
any  American  cases  which  are  directly  in  point,  and  while  we  have  found 
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none,  yet  the  Attorney  General  has  called  our  attention  to  several  Eng- 
lish, cases  where,  under  circumstances  similar  to  this  case,  the  method 
adopted  by  us  was  approved  and  applied.  See  Perry  v.  Wright,  [1908]  1 
K.  B.  441;  White  v.  Wiseman,  [1912]  3  K.  B.  352;  Anslow  v.  Cannock- 
Chase  Colliery  Co.,  [1909]  Appeal  Cases,  431,  5  Butterworth's  Workmen's 
Compensation  Cases,  634.  We  shall  not  pause  here  to  review  those  cases 
nor  quote  from  them.  It  must  suffice  to  say  that  they  •  clearly  sustain 
tbc  theory  upon  which  we  have  proceeded  in  this  case. 

Plaintiff's  counsel,  however,  insist  that  this  court  is  committed  to 
the  doctrine  contended  for  by  them  by  what  was  said  in  the  case  of  State 
Road  Commission  v.  Industrial  Commission,  190  Pac  544.  A  mere  cur- 
sory reading  of  the*  opinion  in  that  case  will  disclose  that  it  has  no  ap- 
■  plicatk)n  here.  That  was  a  case  where  the  emplojrment  in  its  very  nature 
was  merdy  occasional,  and  where  the  employee  could  devote  his  time  to 
other  remunerative  employment  The  employment  in  that  case  was  not 
even  what  is  known^  as  seasonal  employmei^  While  the  employment  In 
this  case  somewhat  partakes  of  the  nature  of  a  seasonal  employment, 
yet  it  is  not  such  in  fact.  It  is  merely  an  intermittent  or  irregular  em- 
ployment which  continues  in  that  way  more  or  less  throughout  the  entire 
year.  The  whole  year  must  therefore  be  conskkred  in  order  to  arrive 
at  a  fair  average  of  the  employee's  earnings.  If  the 'employee  is  injured 
and  is  thus  prevented  from  earning  wages,  he  loses  precisely  what  he 
could  have  earned,  and  is  entitled  to  60  per  cent,  of  his  earnings  unless 
the  60  per  cent  exceeds  the  maximum  allowed  by  the  act. 

In  this  case,  therefore,  although  the  Commission's  method  of  arriv- 
ing at  the  average  weekly  wage  was  clearly  unsupported  by  the  evidence, 
yet,  in  view  that  the  evidence  as  clearly  supported  the  amount  that  was 
actually  allowed,  the  award  is  not  excessive,  and  must  therefore  stand. 

The  applicatioff  must  therefore  be  dismissed,  with  costs. 

Corf  man,  C.  J,,  and  Weber,  Grideon,  and  Thurman,  JJ.,  concur. 
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SMITH  V.  STATE  HIGHWAY  COMMISSION  OF  VIRGINIA  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov.  21,  1921.) 

109  Southeastern  Reporter,  312. 

1.  MASTER  AND  SERVANT—STATE  HIGHWAY  COMMISSION 

IS  NOT  "EMPLOYER''  WITHIN  COMPENSATION  ACT. 

The  State  Highway  Commission  of  Virginia  is  not  the  employer  of 
those  working  under  it  within  Workmen's  Compensation  Act,  §§  2a,  8. 
providing  tiiat  employers  shall  include  the  state,  any  municipal  corporation 
within  the  stdte,  or  any  political  division  thereof. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig;  §  364.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Employer. 

2.  MASTER  AND  SERVANT— STATE  LIABLE  FOR  COMPENSA- 

TION  AS  EMPLOYER  OF  HIGHWAY  COMMISSION'S   EM- 

PLOYEE. 

Within  Workmen's  Compensation  Act,  §  2a,  defining  employers,  the 
state  is  the  employer  of  those  working  for  the  State  Highway  Commis- 
sion. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  364.) 

Certified  from  Industrial  Commission. 

Claim  by  Grace  Lillard  Smith  before  the  Industrial  Commission 
against  the. State  Highway  Commission  of  Virginia  and  the  Common- 
wealth of  Virginia  to  recover  compensation  for  the  death  of  claimant's 
husband  employal  by  the  Highway  Commission.  On  questions  of  law 
certified  by  the  Industrial  Commission.  Claimant  held  entitled  to  com- 
pensation from  the  Commonwealth,  but  not  from  the  State  Highway 
Commission. 

Per  Curiam..  This  case  is  before  us  upon  the  following  certificate: 

"The  Industrial  Commission  of  Virginia,  pursuant  to  the  provisions 
of  section  61  of  the  Workmen's  Compensation  Act  (Acts  1918.  p.  637) 
beg  leave  to  certify  to  this  honorable  court  for  its  decision  and  deter- 
mination a  question  of  law  arising  in  the  above-entitled  proceedings, 
now  pending  before  said  Industrial  Cx>mmission  of  Virginia. 

"The  claimant,  Grace  Lillard  Smith,  in  her  own  right  and  in  behalf 
of  her  infant  child,  had  filed  her  application  for  hearing  before  the  In- 
dustrial Commission  of  Virginia,  setting  up  the  claim  of  herself  and  in- 
fant child  as  dependents  of  her  husband,  William  Oscar  Smith,  a  quarry 
foreman  in  the  direct  employment  of  the  State  Highway  Commission  of 
Virginia,  who  died  as  result  of  an  injury  which  arose  out  of  and  in  the 
course  of  his  employment  with  the  said  State  Highway  Commission,  on 
the  30th  day  of  June,  1920. 

"In  said  application  claimant  asks  that  the  compensation  be  paid  as 
provided  by  the  statute,  either  by  the  State  Highway  Commission  of 
Virginia  or  the  Commonwealth  of  Virginia,  as  liability  under  the  statute 
may  be  determined. 

"The  State  Highway  Commission  of  Virginia  now  comes  by  cotmscl, 
and  moves  the  Industrial  Commission  of  Virginia  to  dismiss  the  above- 
entitled  proceedings  as  to  the  said  State  Highway  Commission  and  make 
the  commonwealth  of  Virginia  party  defendant,  stating  that  if  any  claim 
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at  all  can  be  asserted  m  the  •  above-entitled  ijroceedings  it  nnist  be  as- 
serted against  the  commonwealth  of  Virginja,  section  2  (a)  Workmen's 
Cbmpeosation  Act  of  Virginia.  (Acts  1918.  p.  637) ,.  whereupon  the  com- 
monwealth of  Virginia,  by  consent  of  the  Attorney  General  of  Virginia, 
was  made  a  party  defendant  to  the  above-entitled  proceedings. 

'  "The  question  of  law  which  is  here  respectfully  certified  to  this  hon- 
orable court  ior  its  dedsion  and  determination  is: 

"Was  the  State  Highway  Commission  the  employer  of  William  Oscar 
Smith,  at  the  time  of  his  death,  and  therefore  the  proper  party  defendant, 
and  is  it,  as  such,  liable  to  pay  compensation  to  the  claimants  in  the  act 
provided?  or. 

"Was  the  commonwealth  of  Virginia  the  employer  at  said  time  and, 
as  such,  liable  to  pay  said  compensation;  if  so,  in  what  manner  and 
against  what  funds  should  the  Industrial  Commission  of  Virginia  direct 
an  award  for  the  payment  of  compensation  to  the  claimants  in  the  above- 
entitled  proceedings?" 

[1]  1.  Taking  up  the  two  questions  thus  submitted  to  us  in  their  or- 
der, we  answer  that  the  !State  Highway  Commission  was  not  the  em- 
ployer of  William  Qscar  Smith  within  the  contemplation  of  the  Work- 
men's Compensation  Act,  because  the  commission  does  not  fall  within  the 
definition  of  an  employer  contained  in  section  2  thereof.  The  act  pro- 
vides (section  2a)  that-^  .         - 

"  'Employers'  shall  include  the  state  and  ahy  mtmicipal  corporation 
within  the  state  or. any  pofitical  division  thereof,  and. any  individual,  firm, 
association  or  corporation*  ot  the  receiver  or  trustee  of  the  same,  or  the 
l^al  representative  of  a  deceased  employer,  using  the  service  of  another 
for  pay." 

A  counterpart  of  this  provision  i^  found  in  section  8  of  the  ^ct  as 
-follows : 

"Neither  the  state,  nor  any  municipal  corporation  within  Ae  state  nor 
any  political  ^  subdivision  thereof,  nor  any  employee  of  the  state  or  of 
any  such  corporation  or  subdivision  shall  have  the  right  to  reject  the  pro- 
visions of  this  act  relative  to  payment  and  acceptance  .of  compensation; 
and  the  provisions  of  sections  5,  6,  16,  17  and  18  shaH  not  ai^y'to  them." 

It  is  clear  that  the  State  Highway  Commission  is  neither  a  municipal 
corporation  nor  a  political  division  thereof,  nor  is  it  an  individual,  firm, 
association,  or  corporation,  receiver  or  trustee  of  the  same,  or  the  legal 
representative  of  a  deceased  employer. 

Not  falling  within  the  terms  of  the  definition  to  be  found  in  the  act, 
we  have  no  hesitancy  in  saying  that  the  State  Highway  Commission 
cannot  be  regarded  as  the  employer  of  the  deceased. 

[2]  2.  Xa)  We  think  it  is  equally  clear,  however  that  the  deceased 
was  ah  employee  of  the  state,  that  if  there  be  nothir*g  in  the  facts  of  the 
case  concerning  the  circumstances  of  the  accident  which  would  defeat 
the  right  of  his  estate  to  compensation  for  his  death,  the  state  is  liable 
for  the  compensation  allowed. 

The  definition  abova  quoted  brings  the  state  within  the  operation  of 
die  act,  and  'the  act,  and  the  organization  and  duties  of  the  State  High- 
way Cbmmission  make  those  employed  by  it  employees  of  the  'State.  It. 
is  manifest,  for  example,  that' if  an  employee  of  the  State  Corporation 
Commission,  or  of  the  Industrial  Commission  of  Virginia,  should  be  in- 
jured by  accidental  means,  he  w6uld  be  entitled  to  the  benefit, of  the  pro- 
visions of  the  act,  but  the  proceeding  could  not  be  against  either  com- 
ihission,  and  would  have  to  be  brought  against  the  state. 

[3]  (b)  As.  to  the  manner  in  which  and  the  funds  from  which  the 
compensation  awarded  by  the!  Industrial  Commission  in  such  a  case  shguld 
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be  paid,  no  order  can  be  made  directing  the  payment,  but  the  same  must 
be  provided  for  by  special  appropriation  to  be  made  by  the  Legislature. 

While  it  is  true  that  the  Compensation  Act  contemplates  employees 
of  the  state,  and  expressly  provides  that  they  shall  have  the  benetit  of 
the  same,  no  provision  has  yet  been  made  for  the  payment  of  claims 
against  the  state,  and  section  2582  of  the  Code  provides  that  no  judgment 
or  decree,  unless  otherwise  provided,  shall  be  paid  witliout  a  special  ap- 
propriation by  law.  Neither  the  court  nor  the  Industrial  Commission 
can  require  the  Legislature  to  make  an  appropriation  for  cases  of  this 
character,  but  it  is  not  to  be  doubted  for  a  moment  that  siKh  appropria- 
tion will  be  made  in  every  case,  in  which  an  order  ^igainst  it  is  made  by 
the  commission.  The  state  will  not  provide  that  its  employees  shall  have 
the  right  to  claim  compensation  under  the  Workmen's  Act,  ^nd  then  de- 
cline to  give  them  any  means  whereby  they  may  collect  the  compensation 
allowed  them  thereunder. 

We  hav/e  been  referred  to  the  case  of  Woodcock  v.  Board  of  Educa- 
tion,, decided  by  tlie  Supreme  Court  of  Utah  January  13,  1920,  and  re- 
ported in  55  Utah,  458,  187  Pac.  181,  10  A.  L.  R.  181.  In  that  case  a 
schoolteacher  had  presented  her  claim  for  injuries  sustained  in  her  usual 
duties,  and  the  Industrial  Commission  made  an  award  in  her  favor  against 
the  board  of  education  of  Salt  Lake  City.  The  board  resisted  the  pay- 
ment of  the  award  on  the  ground  that  there  were  no  funds  in  their  hands 
applicable  to*such  allowances,  and  the  court  held  that  the  judgment  should 
be  paid  from  the  funds  provided  for  the  support  and  maintenance  of 
schools.  The  case  has  no  application  here,  because  the  Utah  statute  ex- 
pressly made  each  school  district  as  "employer,"  and  as  such  liable  for 
the-  compensation. 
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PARHAM  V.  STANDARD  OIL  CO.  OF  LOUISIANA. 

(United  States  District  Court,  N.  D.  Mississippi,  E.  D.  September  17, 

1921.) 

275  Federal  Reporter,  1007. 

1.  MASTER   AND   SERVANT  —  LOUISIANA   COMPENSATION 
•     ACT  CONSTITUTIONAL. 

The  Workmen's  Compensation  Law  of  Louisiana  is  constitutional. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  347.) 

2.  MASTER  AND   SERVANT   —  LOUISIANA   COMPENSATION 

ACT  EFFECTIVE  AGAINST  EMPLOYEE,  IN  ABSENCE' OF 

EXPRESS  STIPULATION. 

The  Wbrkmen's  Compensation  Act  of  Louisiana  beconies  effective  by 
operation  of  a  legal  presumption  under  section  3  as  against  an  emplojree 
who  begins  work  widiout  expressly  stipulating  against  the  provisions  of 
the  act,  and  can  thereafter  be  terminated  only  by  written  notice  given  not 
less  than  30  days  prior  to  the  accident  to  either  party,  under  paragraph  4. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  358.) 

3.  MASTER  AND  SERVANT— ELECTION  BY  MINOR'S  FATHER 

AFTER   ACCIDENT   HELD    IN   TIME,   UNDER  LOUISIANA 

COMPENSATION  ACT. 

Where  employee  was  under  the  age  of  18  years  and  was  without  a 
curator  or  tutor,  and  where  neither  the  father,  mother,  nor  the  court 
terminated  the  operation  of  the  Workmen's  Compensation  Act  of  Louis- 
iana as  to  the  employee,  on  the  employee's  behalf,  prior  to  the  accident 
under  section  3.  par.  6,  th^  father  may,  even  after  the  injury,  elect,  on  the 
employee's  behalf,  to  make  the  act  inoperative  as  to  such  employee,  un- 
der section  16,  providing  that  in  ca^  injured  employee  is  a  minor  at  the 
time  when  the  right  to  terminate  the  operation  of  the  act  accrues  (o  him, 
no  limitation  of  time  shall  run  so  long  as  he  has  no  curator  or  tutor;  sec- 
tion 3.  par.  4,  requiring  written  notice  to  terminate' operation  of  the  act 
not  less  dian  30  days  prior  to  accident  being  inapplicable  in  such  case. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  359.) 

4.  MASTER  AND  SERVANT— SUIT  BY  MINOR'S  FATHER  HELD 

AN  ELECTION  UNDER  LOUISIANA  COMPENSATION  ACT. 

Father  of  injured  employee  under  18  years  of  age,  who  was  without 
tutor  or  curator,  by  filing  suit  against  employer,  exercised  the  right  on 
behalf  of  the  employee  to  terminate  the  operation  of  the  Workmen's 
Compensation  Act  of  Louisiana,  written  notice  provided  for  in  section  3 
being  unnecessary,  since  the  law  does  not  require  the.  doing  of  an  idle 
or  useless  thing. 

(For  other  cases,  see  Master  and,  Servant  Dec.  Dig.  §  358.) 

At  law.  Action  W  Roy  P.  Parham  against  the  Standard  Oil  Com- 
pany of   Louisiana.     On  demurrer  to   complaint     Demurrer  overruled. 

W.  D.  &  J.  It  Anderson,  of  Tupelo,  Miss.,  for  plaintiff. 
Green  &  Green,  of  Jackson,  Miss.,  and  Leftwich  &  Tubb,  of  Aber- 
deen. Miss.,  for  defendant- 

Holmes.  D.  J.  [1]  The  Workmen's  Compensation  Law  of  the  state 
of  Louisiana  (Act  No.  20  of  1914,  as  amended  by  Act  No.  243  of  1916 
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and  Act  No.  38  oi  1918)  is  constitutional.  Paragraph  3  of  section  3  of 
this  law  is  broad  and  sweeping  enough  in  its  terms  to  embrace  a  minor 
under  the  age  of  18  years,  and  consequently  the  plaintiff  in  this  case, 
who  entered  the  employment  of  the  defendant  without  expressly  stipulat- 
ing against  the  application  of  said  section  3.  is  bound  by  its  provisions . 
unless  he  relieves  himself  from  the  presumption  of  section  3  as  provided 
by  pa'ragraphs  4  and  6.  Admittedly  no  such  election  to  terminate  the 
pirovisions  of  paragraph  3  was  exercised  by  the  plaintitf  in  the  manner 
provided  by  paragraph  6  prior  to  the  injury.  Paragraph  4  of  section  3 
provides  that  any  agreement  t>r  election  for  the  operation  of  the  pro- 
visions of  the  act  may  be  terminated  by  either  party  to  the  contract  of 
hiring  giving  written  notice  to  the  other  party  not  less  than  30  days  prior 
to  the  accident  that  the  provisions  of  the  act  shall  not  apply. 

[2]  It  seems  very  clear,  under  said  paragraph  3,  that  when  an  em- 
ployee begins  work  without  expressly  stipulating  against  the  provisions 
of  the  act,  it  becomes  effective  by  operation  of  a  legal  presumption. 
After  the  act  takes  effect  as  to  any  employment^  it  can  only  be  termi- 
nated by  "written  notice  given  not  les$  than  30  days  prior  to  the  ac- 
cident to  the  other  party."  Of  course  the  act  cannot  be  ''terminated" 
unless  its  operation  has  previously  begun.  The  right  to  terminate  the 
operation  of  the  act  is  "a  right  privilege  of  election**  which  accrues 
to  the  employee  under  the  act,  but  by  paragraph  4  of  section  3  this 
termination  must  take  place  by  written  notice  not  less  than  30  days 
prior  to  the  accident  This  is  a  lim'itation  of  time  provided  in  the  act 
within  which  the  right  to  terminate  the  operation  of  the  act  shall  .ex- 
pire. It  applies  to  all  persons  over  the  age  of  18  years  mentally  compe- 
tent to  act  for  themselves  and  to '  all  minors  and  persons  non  compos 
itientis  who  have  a  curator  or  tutor,  but  under,  section  16.  **in  case  an 
ijijured  employee  is  mentally  incompetent  or  a  minor**  at  the  time  when 
the  right  to  terminate  the  operation  6i  the  act  accrues  to  him,  "no 
limitation  of  time**  shall  fun  so  long  as  such  incbn>petent  has  no  cura- 
tor or  tutor. 

The  plaintiff  in  this  case  is  an  injured  employee  and  a  ihinor  under 
the  age  of  18  years  without  a  curator  or  tutor.  It  is,  therefore,  diffi- 
cult to  see  why,  under  said  paragraph  6,  his  father  cannot  elect,  even 
^after'the  injury,  to  terminate  the  provisions  of  the  act  with  reference 
to  his  injury  when  section  .16  provides  that  in  case  an  injured  employee 
is  a  minor  at  the  time  when  any  right,  privilege,  or  election  accrues 
to  him  under  the  act  his  duly  qualified  curator  or  tutor  may,  in  his  be- 
half, claim  and  exercise  such  right^  privilege,  or  election,  and  that  "no 
limitation  of  time"  shall  run  so  long. as  such  minor  has  no  curator  or  tu- 
tor. The  only  limitation  of  time  on  the  right  to  terminate  is  that 
provided  in  said  *  paragraph  4.  It  is  worthy  of  comment  that  notice  to 
t^rniinate  an  agreement  to  work  under  the  .act  requires  30  days'  time 
prior  to  the  accident  under  paragraph  4.  but  an  employee  who  has  given 
notice  to  his  employer,  or  an  employer  who  has  given  notice  to  his 
employee,  that  he  elects  not  to  be  subject  to  the  provisions  of  the  act, 
may  waive  such  election,  under  paragraph  5,  "by  a  notic>  in  writing 
whtch  shall  take  effect  immediately." 

This  shows  an  intention  on  the  part  of  the  lawmakers  to  facilitate 
the  operation  of  the  act.  In  the  first  place,  under  said  paragraph  3, 
in  the  incipiency  of  the  employment,  the  burden  of  preventing  the  act 
from  operating  is  placed  upon  the  par^jr  objecting  to  its  provisions,  and 
.  inaction  on  the  part  of  both  give?  effect  \to  die  act.  In  the  second  place, 
when  the  act  has  once  taken  effect  by  any  agreement  or  election,  ex- 
press or  implied,  it  requires  written  notice,  not  less  than  30  days  prior 
to  the  accident  to  the  other  party  that  tile  provisions  of  the  act  shall 
no  longer  apply.  But  on  the  other .  hand,  under  said  .  paragrstph  5, 
when  one  of  the  iparttes  has  elected  not  to  be  under  the  act  he  may 
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waive  such  election  by  a  notice  m  writing  whiclv  shall  take  effect  im- 
mediately. In  other  words,  under  paragraph  5.  siich  waiver  of  an  elec- 
tion not  to  come  under  the  act  might  take  place  even  after  the  injury 
and  would  take  effect  immediately.  Thus  the  operation  of  the  act 
is  favored  by  making  its  provisions  o^^tional  at  all  times,  unless  some 
of  the  parties  to  the  employment  give  written  notice  either  at  the  time 
of  the  contract  of  hiring  or  not  less  thafi  30  days  prior  to  the  accident 
that  the  act  shall  not  apply,  but  the  right  to  terminate  the  operation' 
of  the  act  after  the  accident  has  occurred}  is  saved  only  in  favor  of 
injured  employees  who  are  mentally  incompetent  or  minors  without 
curators  or  tutors. 

The  language  of  section  16,  standing  alone,  might  include  a  minor 
over  the  age  of  18  years>  but  paragraph  6  of  section  3  clearly  shows  an 
intention  to  emancipate  such  a  minor  in  so  far  as  his  right  of  election 
or  termination  or  waiver  is  authorized  by  the  act. 

[3,  4]  I  conclude,  therefore,  that  as  neither  the  father,  mother  nor 
the  court  had  exercised  on  behalf  of  the  plaintiff  the  right  of  termi- 
nation under  paragraph  6  prior  to  the  accident,  and  as  the  plaintiff 
neither  has  nor  had  any  tutor,  that  the  father  may  exercise  this  right 
after  the  acadent,  and  that  by  filing  suit  he  has  exercised  it  and 
rendered  unnecessary  giving  written  notice,  as  the  law  never  requires 
the  doing  of  an  idle  or  useless  'thing. 

'''he  demurrer  will  be  overruled. 


FEDERAL  MUTUAL  LIABILITY  INS.  CO.  v.  INDUSTRIAL  ACCI- 
DENT COMMISSION  ET  AL.     (S.  F.  9919.) 

(Suprenie  Court  of  California;    Dec.  5,  1921.) 

202  Pacific  Reporter.  664. 

1.  MASTER  AND  SERVANT— MINOR  COMPENSATION  CLAIM- 

ANT  SHOWN  TO  BE  MEMBER  OF  DECEASED 'EMPLOYEE'S 

FAMILY. 

In  a  proceeding  for  compensation  under  the  Workmen's  Compensation, 
Insurance,  and  Safety  Act  for  the  death  of  an  employee,  evidence  held 
to  show  that  claimant,  the  xhiid  of-  an  undivorced  womarl  living  with  de- 
ceased as  his  wife,  was  a  member  of  deceased's  family  in  good  faith  and 
whoUy  supported  by  him,  so  as  to  justify  an  award. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[5].) 

2.  MASTER  AND  SERVANT— CHILD'S  RIGHT  TO   COMPENSA- 

TION TOR    DEATH    NOT    DEPENDENT    ON    LEGAL    LIA- 
BILITY  FOR  SUPPORT.  - 

Notwithstanding  Civ.  Code,  §§.  i05,  206,  making  a  father  legally  lia- 
ble for  the  support  of  a.  minor  child,  a.  child  who  received  her  support 
wholly  from  another  man,  with  whom  her  undivorced  mother  ware  living, 
and  was  a  member  of  his  family  in  good  faith  at  his  death  in  his  em- 
ployment is  whhin  Workmen's'  Compensation  Act,  §  14;  the  benefit  of 
the  act  not  depending  on  legal  liability  ior  support 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 
Shaw,  C.  J.,  dissenting,- 
In  Bank. 
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Certiorari  to  review  an  order  of  the  Industrial  Accident  Commis^ 
bion. 

Proceeding  by  Bertha  Fern  Gnash  for  compensation  under  the  Work- 
men's Compensation*  Act  for  the  death  of  one  William  G.  Thompson, 
opposed  by  W.  C.  Crowell,  employer,  and  the  Federal  Mutual  Liability 
Insurance  Company,  insurer.  An  order  awarding  compensation  was  made 
by  the  Industrial  Accident  Commission,  and  the  insurer  brings  certiorari 
Award  affirmed. 

Cooley,  Crowley  &  Lachmund,  of  San  Francisco,  for  petitioner. 
A.  £.  Graupner,  of  San  Francisco,  for  respondents. 

Lawlor.  J.  This  is  a  proceeding  in  certiorari  upon  a  petition  by  the- 
Federal  Mutual  Liability  Insurance  Company  to  review  the.  action  of  the 
Industrial  Accident  Commission  in  granting  an  award  to  one  Bertha  Fern 
Gnash  as  compensation  for  the  death  of  one  William  G.  Thompson. 

Cassander  K.  Gnash  and  George  Gnash,  parents  of  Bertha  Fern  Gnash, 
the  claimant,  were  married  in  Kansas  in  1896  and  later  moved  to  Cali- 
fornia. The  record  shows  that  Gnash  was  a  poor  provider  and  that  the 
members  of  his  family  were  compelled  to  support  themselves  to  a  large 
extent  He  was  in  the  habit  of  going  away  and  leaving  them  for  weeks 
at  a  time,  and  finally  left  them  permanently.  After  that  Mrs.  Gnash 
supported  herself  by  various  kinds  of  work  until  October.  1917.  when^ 
she  went  to  Yermo  to  do  housework  and  cooking  for  the  deceased,  Wil- 
liam G.  Thompson,  on  his  ranch.  She  took  Bertha  Gnash,  then  six  years 
old.  with  her.  Later  the  three  moved  to  a  mine  near  Baxter,  and  at  about 
that  time,  according  to  the  testimony,  the  relationship  between  Thompson 
and  Mrs.  Gnash  changed.  He  stopped  givihg  her  wages  and  began  pay- 
ing the  expenses  of  herself  and  Bertha.  Mrs.  Gnash  continued  to  do  the 
housework  and  cooking.  In  May,  1918.  Mrs.  Gnash,  with  Thompson's 
co-operation,  started  proceedings  to  secure  a  divorce  from  Gnash,  which 
suit  was  never  determined.  From  that  time  Thompson  and  Mrs.  Gnash 
lived  together  openly  as  husband  aiid  wife.  Mrs.  Gnash  used  the  name 
"Mrs.  Thompson."  and  Bertha  was  called  **Bertha  Thomps6n."  Thomp- 
son supported  them  entirely,  giving  the  money  to  Mrs.  Gnash,  who 
bought  what  she  wanted  for  Bertha.  'In  February,  1920,  they  were  liv- 
ing in  Redlands,  and  Thompson  was  working  for  one  W.  C.  Crowell  as 
a  carpenter.  On  February  19,  1920.  he  fell  off  a  scaffold,  sustaining  in- 
juries from  which  he  died.  Mrs.  Gnash  petitioned-  for  compensation  un- 
der the  Workmen's  Contpensation,  Insurance,  and  Safety  Act  (Acts  1917. 
p.  831).  It  was .  stipulated  that  the  injuries  which  caused  Thompson's 
death  arose  out  of  and  in  the  course  of  his  employment;  that  his  aver- 
age earnings  were  $4.50  per  day ;  that  he  was  working  six  days  per  week ; 
that  any  benefits  to  be  awarded  should  be  computed  upon  that  basis;  and 
that  W.  C.  Crowell,  the  employer,  was  insured  ^igainst  risks  under  the 
Compensation  Act  by  the  petitioner.  Federal  Mutual  Liability  Insurance 
Company. 

Upon  the  hearing  Mrs.  Gnash  testified  she  was  Thompson's  wife  and 
that  Gnash  was  dead.  She  gave  the  date  of  her  marriage  to  Thompson 
as  November  28.  1917,  and  described  a  judge  who,  she  said,  performed 
the  ceremony.  After  the  hearing  she  confessed  to  the  referee  that  her 
relationship  with  Thompson  was  meretricious.  The  referee,  in  an  affi- 
davit signed  by  himself,  forwarded  the  information  to  the  Industrial  Ac- 
cident Commission,  aiiji  Mrs.  Gnash^  abandoned  all  claim  against  petitioner 
on  her  own  behalf.  Bertha  Gnash  was  awarded  compensation'  in  the 
sum  of  ^,889.98;  the  Commission  finding  that  she  was  **a  member  of 
his  f Thompson's!  family  in  good  faith  and  wholly  supported  by  him." 
A  rehearing  was  had  upon  application  of  the  petitioner.  At  the  rehear- 
ing Mrs.  Gnash     'i^ified  that  she  had  not  been  married  to  Thompson,  and 
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described  the  relationship  as  she  had  confessed  it  to  the  referee  to  have 
been.  The  Industrial  Accident  Commission  affirmed  its  former  finding 
that  Bertha  Gnash  was  a  member  of  decedent's  family  and  entitled  to 
compensation.  The  award  was  -affirmed,  except  that  it  was  reduced  tb 
$4,001.40,  the  correct  Sum  when  computed  at  the  stipulated  rate  of  $4.50 
per  day.     Petitioner  thereupon  brought  this  proceeding. 

[1]  1.  In  support  of  the  contention  that  the  iaiward  should  be  an- 
nulled, petitioner  advances  two  arguments.     The  first  of  these  is  that — 

"Mrs.  Gnash  was  an  employee  of  Thompson  in  domestic  service,  and 
therefore  neither  she  nor  Bertha  Fern  Gnash  was  a  member  of  his  'fam- 
ily or  household,'  within  the  meaning  of  the  Compensation  Act.  *  *  * 
Mrs.  Gnash  went  to  work  as  a  cook,  and  that  fact  being  established,  and 
no  criminal  or  unlawful  act  being  proved,  it  is  presumed  that  this  rela- 
tionship of  emplpyer  and  employee  continued  between  Thompson  and 
Mrs.  Gnash  until  his  death." 

It  is  insisted  that  the  record  refutes  any  claim  that  the  relation  of 
employer  and  employee  was  terminated;  that  Mrs.  Gnash  testified  she 
went  to  the  mine  to  work  for  Thompson  as  a  cook;  that  Mrs.  Gnash's 
married  daughter,  Mrs.  Grace  Hart,  testified  that  Mrs.  Gnash  did  Thomp- 
son's work  for  him  and  in  return  received  her  own  support  and  that  of 
Bertha  Gnash;  that  the  change;  in  method  of  payment,  or  the  fact  of 
cohabitation  between  Thompson  and  Mrs.  Gnash,  did  not  alter  the  rela- 
tion of  employer  and  employee.     Respondents  assert  that — 

"The  facts  of  the  case,  however,  show  that  there  came  a  time  in  the 
relationship  between  the  employee  [Thompson]  and  Mrs.  Gnash  when 
she  ceased  to  be  his  employee  and  he  ceased  to  be  her  employer,  and  when 
they  began  to'  cohabit.  When  the  period  of  cohabitation  began,  wages 
ceased,  and  the  employee  commenced  to  support  Mrs.  Gnash  and  her 
child  as  members  of  his  household  and  on  a  distinctly  different  relation- 
ship from  ' .  it  which  existed  at  the  time  that  Mrs.  Gnash  first  went  to 
the  eii  ■>'  .  *  *  *  After  they  reached- the  mine,  a  different  rela- 
tionship v,ommenced.  There  they  began  to  cohabit,  and  the  employee 
paid  the  expenses  for  the  woman  and  the  child,  apparently  without  re- 
gard to  the  amount  thereof.  *  *  *  In  spite  of  the  contentions  of  pe 
titioner.  the  record  distinctly  shows  beyond  a]l  doubt  that  Thompsoti 
and  Mrs.  Gnash  lived  together  as  man  and  wife,  and  that  he  supported 
Mrs.  Gnash  and  her  child  as  he  would  his  own  wife  and  daughter." 

In  our  opinion  the  evidence  sustains  respondent's  contention  and  the 
implied  findings  of  the  Industrial  Accident  Commission  that  at  the  time 
of  decedent's  death  his  relations  with  Mrs.  Gnash  were  not  those  of  an 
employer.  It  is  true  that  Mrs.  Gnash  testified  she  went  to  the  mine  as  a 
cook,  and  that  her  daughter  testified  Mrs.  Gnash  received  her  support 
from  Thompson  in  return  for  her  services.  However,  we  ihink  the  evi- 
dence shows  there  was  more  of  a  change  in  their  relationship  than  might 
be  implied  from  the  fact  that  Thompson  stopped  paying  Mis.  Gnash 
wages,  or,  indeed,  from  the  fact  of  the  meretricious  relationship.  Mrs. 
Gnash  testified: 

"No.  he  never  paid  me  wages  after  I  went  to  the  mining  camp. 

"Q.  Out  on  the  desert?     A.  Yes. 

"Q.  Did  he  pay  the  expenses?     A.  He  paid  the  expenses. 

"Q.  To  whom?     A.' To  myself  and  my  little  girl.    *    *    * 

•*Q.  When  did  you  first  become  known  and  call  yourself  Thompson? 
A.  After  we  visited  the  lawyer's  office  to  file  the  divorce  suit.    *    *    * 

**Q.  You  never  were  married  to  Mr.  Thompson?     A.  No. 

*'Q.  Was  he  agreeable  to  having  you  use  his  name,  Thompson?  A. 
He  asked  me  to  on  account  of  gossiping  tongues. 

"Q.  What  did  Bertha  call  him;  how  did  she  address  him?"  And, 
addressing  the  child,  she  asked.  "A.  Daddy,  didn't  you?"  Bertha  Fern 
Gnash  nods  head  affirmatively.    ♦    *    * 
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"Q.  Where  wais  Guy  Gnash  living' during  1919  and  the  first  part  of 
1920?    A.  With  Mr.  Thompson  and  I. 

"Q.  Wherever  you  were?  .  A.  We  were  in  Elsinore. 

"Q.  In  Elsinore  and  Redlands?'  A.  .Yes.  .  . 

"Q.  He  was  living  with  you  as  one  of  the  family?  A.  Yes.  "*  *  * 
No;  it  was  after  he  was  married;  l^e  and  his  wife  lived  here  with  us.  on 
115  Church,  fpr  a  little  while    *    *    * 

"Q.'  Was  he  living  at  home?    A.  Yes. 

''Q.  With  you?    A.  Yes. 

"bid  you  charge  him  board  and  lodging?  A.  Yes,  surely;  he  paid 
his  way."  »  . 

Mrs  Gnash- stated  that  her  son  did  not  contribute  to  her  support  or 
Bertha  Gnash's  **after  Mr.  Thompson  started  keeping  us,  *  supporting  us, 
'  because  it  was  not  necessary."     She  further  testified : 

"Q.  Did  you  and  Mr.  Thompson  have  any  plans,  anv  expectations  of 
getting:  married?     A.  We  surely  did. 

"Q.  Had  you  discussed  that  with  him?     A  Yes. 

"Q.  -Afcid  what  did  you  intend  to  do?  A.  We  intended  to  get  married 
as  soon  as  Mr.  Maloney,  after  the  suit  was  filed,  but  we  just  neglected 
sending  in  the  rest  of  the  money;  in  fact  we  bought  some  property  which 
tied  us  up." 

Guy  Gnash,  Mrs.  Gnash's  adult  son,  ^testified  he  met  Thompson  in 
1917  on  a  train. 

"Q.  Was  your  mother  then  living  with  him  ?     A.  No,  sir. 

*'Q.  Was  she  working  for  him?  A.  Yes;  I  believe  she  was  working 
for  him.    Yes;  she  vas  working  for  him.    *    "»    * 

**Q.  Was  tfiat  thi  time  [when  they  were  at  Afton]  when  your  mother 
began  living  with  Mr.  •  Thompson  ?     A.  .No.  I  don't  think  so. 

**Q.  When  did  she  begin  living  with  him?  A.  I  think  that's  when 
they  went  to  Elsinore 

"Q.  She  was  working  for  him-  in -Afton?  A.  She  was  working  for 
him  in  Aiton." 

It  thus  appears  that  in  the  latter  part  of  their  association  Thompson 
paid  the  expenses  and  supported  Mrs.  Gnash  and  Bertha  Gnash,  that  it 
was  at  his  request  they  assumed  his  name;  that  he  was  assistitig  Mrs. 
Gnash  to  secure  a  dhnorce;  that  he  intended  to  marry  her  when  the  di- 
vorce was  obtained ;  that  they  bought  property  together ;  that  Mrs.  Gnash's 
son  lived  "at  home"  with  them  as  "one  of  the  family" ;  and  that  the  dif- 
ference in  the  relationship  between  them  while  Mrs.  Gnash  was  "working 
for"  Thompson  and'  while  she  was  "living  with  him"  was  clearly  recog- 
nized by  Mrs.  Gnash's  son.  It  is  idle  to  assume  that  when  he  spoke  of 
his  mother  as  **tiving  with"  Thompson,  he  meant  anything  else  than  what 
the  words  import.  In  our  opinion  these  facts  show  that  at  the  time  of 
Thompson's  death  Mrs.  Gnash  was  a  member  of  his  household  and  sup- 
ported as  such  and  that  the  money  Thompson  gave  her  was  not  paid  as 
wages,  l)Mt  was  given  for  herself  and  Bertha  Gnash,  as  if  spent  by  the 
head  of  a  family  for  those  in  the  household. 

'^  Moore  Shipbuilding  Corporation  v.   Industrial   Accidents  Commission, 

196  Pac.  257,  13  A.  L.  R.  676;  was  a  case  in  which  the  facts  were  similar 

to  tho.sQ  in  the  case  at  bar.'    There  a  woman  was  living  with  an  employee 

.  who  was  killed,  and  with  them  lived  tlie  claimant,  the  woman's  young 

daughter.     In  that  case  the  court  said: 

"Again,  the  word  'household'  is  variously  used  to  designate  people, 
generally,  who  live  together  in  the  same  house,  including  the  family  serv- 
ants, and  boarders ;  or  it  may  be  used  as  including  only  members  of  the 
^family  relation.  It  is  probable  that  the  two  terms  are  coupled  together 
•  in  this  statute  to  indicate  that  they  are  used  synonymously,  the  'family' 
to  include  only  those  of  the  household   who  are   thus   intimately  assoc 
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iated,  the  'household*  to  exclude  those  of  the  family  not  living  in  the 
home.  There  can  be  no  doubt  that  Bauer,  Mts.  Miller,  and  the  little 
girl  constituted  a  family  or  househoki.  They  werevliving  together  in  all 
the  interdependence  ♦  *  *  of  mat\  and  wife  and  their  legitimate  off- 
spring. The  only  thing  to  exclude  Mrs.  Miller  from  the  benefit  of  this 
relation  was  lack  of  gw)d  faith.*' 

We  think  the  facts*  of  the  case  at  bar,  as  already  brought  out,  show^ 
that  the  three  people  were  living  together  as  a.  family  and  were  members 
of    one  household ;   since  it  is  held  in   Moore   Shipbuilding  Corporation 
V.   Industrial  Accident  Commission,  supra,^  that  people  living  together  in 
such  a  relationship  may  constitute  a  household. 

[2]  2.  Petitioner's  next  contention  is  that  Bertha  Fern  Gnash,  being 
a  legal  dependent  of  her  father,  George  Gnash,  could  not  legally  be  a 
total  dependent  of  the  deceased,  WBll  Thompson.  This  claim  is  based 
upon  the  fact  that  sections  205  and  206  of  the  Civil  Code  make  a  father 
legally  liable  for  the  support  of  a  minor  child,  and  that  section  14,  siA- 
division  a.  of  the  Compensation  Act,  raises  a  conclusive  presumption  that 
a  child  under  the  age  of  18  4s  wholly  dependent  "upon  the  parent  with 
whom  he  or  they  are  living  at  the  time  of  the  death  of  such  parent  or 
for  whose  maintenance  such  parent  was  legally  liable  at  the  time  of 
death." 

Even  if  George  Gnash  is  legally  liable  for  the  support  of  Bertha 
Gnash,  we  are  not  prepared  to  hold  that  this  precludes  her  from  becom- 
ing whoHy  a  dependent  on  Thompson  within  the  meaning  of .  the  Com- 
pensation Act.     Section  14  of  that  act  provides  that — 

"(a)  The  following  shall  be  conclusively  presumed  to  be  wholly  de- 
pendent for  support  upon  a  deceased  employee:  (1)  A  wife  upon  a  hus- 
band with  whom  she  was  living  at  the  time  of  his  death,  or  for  whose 
support  such  husband  was  legally  liable  at  the  time  of  his  death.  (2) 
A  child  or  children  under  the  age  of  eighteen  years  ^  or  over  said  age, 
but  physically  or  mentally  incapacitated  from  earning,  upon  the  parent 
with  whom  he  or  they  are  living  at  the  time  of  the  death  of  such  parent 
or  for  whose  maintenance  such  parent  was  legally  liable  at  the  time  of 
death,  there  ^ing  no  surviving  dependent  parent. 

*^(b)  In   all   other  cases,   questions  of   entire   or   partial   dependency 
and  questions  as  to  who  constitute  dependents  and  the  extent  of  their 
dependency  shall  b^  determined  in  accordance  with  the  fact,  as  the  fact  . 
may  be  at  the  time  of  the  injury  of  the  employee. 

"(c)  No  person  shall  be  cojisidered  a  dependent  of  any  deceased' 
employee  unless  in  good  faith  a  member  of  the  family  or  household  of 
such  employee.    *    *    ♦ " 

It  will  be  noted  that  subdivision  (a)  does  not  provide  generally,  as 
contended  by  petitioner,  that  a  child  is  conclusively  presumed  to  be  de- 
pendent on  the  parent  who  is  legally  liable  for  his  support  That  sub- 
division provides  that  when  a  child's  parent  is  killed,  and  no  dependent 
parent  survives,  the  child  is  presumed  to  have  been  dependent  on  the  de- 
ceased parent.  Such  a  situation  is  not  presented  here,  for,  even  if  it  Had 
been  Bertha  Gnash's  father  who  was  killed  still  she  had  a  dependent 
parent  surviving— -Mrs.  Gnash  (Civ.  Code,,  §§*  155,  174,  175) — who  ad- 
mittedly has  no  claim  under  the  Compensation  Act  because  of  Thomp- 
son's death.  The  xrase;  therefore,  falls  within  subdivisior  .(b),  which  pro- 
vides that  in  all  other  cases  dependency  shall  be  determmed  in  accordance 
with  the  fact  as  it  may  exist  at  the  time  of  the  injury. 

In  Moore  Shipbuilding  Corporation  v.  Industrial.  Accident  Commis- 
sion, supra,  there  was  a  finding  that  Mrs.  Miller's  husband,  the  claimant's 
father,  was  dead.  An  examination,  of  the  record  shows  that  this  finding 
was  made  in  the  first  hearing  of  the  cause,  in  spite  of  the  testimony  of 
Mrs.  Miller  to  the  effect  that  at  the  time  she  was  living  with  Bauer  she 
knew  she  was  then  the  wife  of  another  man.     Upon  the  rehearing,  how-  "^ 
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ever,  "which  was  a  hearing  de  novo,  there  was  no  such  finding.     In  that 
case  the  effect  of  Miller's  legal  liability  for  the  claimant's  support  was 
not  discussed.     However,  the  fact  that  Bauer  was  not  legally  liable  for' 
her  support  was  considered,  and  the  court  said: 

"The  need  of  relief  from  the  deprivation  caused  by  the  death  of  the 
employee  and  the  questions  of  public  policy  involved  rest  upon  the  fact 
that  the  employee  has  in  good  faith  taken  into  his  home  and  assumed  the 
support  of  one  without  other  means  of  subsistence.  The  hardship  to  the 
individual  dependent,  and  the  incidental  burden  to  the  insurer  or  to  so* 
ciety  from. the  death  of  a  breadwinner  are  no  different  whether  the  main- 
tenance of  the  dependent  has  been  voluntarily  and  gratuitously  assumed, 
or  legally  imposed. 

"As  has  been  pointed  out,  the  benefits  of  this  law  are  not  provided 
as  an  indemnity  for  negligent  acts  committed  or  as  compensation  for 
legal  damages  sustained,  but  is  an  economic  insurance  measure  to  pre- 
vent a  sudden  break  in  the  contributicMi  of  the  worker  to  society  by  his 
accidental  death  in  the  course  of  his  employment.  From  this  economic 
standpoint  it  makes  no  difference  whether  the  workman's  earnings  are 
being  distributed  to  those  whose  support  he  has  voluntarily  assumed,  or 
to  those  who  are  legally  entitled  to  such  support.  In  either  case  they  are 
the  reliance  of  dependent  members  of  society.  The  only  difficulty  is  that 
where  there  is  no  legal  dependent  it  is  harder  to  determine  that  the  con- 
tribution of  support  has  been  made  so  as  to  constitute  the  recipient  a  de- 
pendent in  good  faith.    ♦    ♦    * 

"There  are  three  vital  conditions  required  to  establish  dependency 
in  this  case  under  the  Compensation  Act:  First,  was  Ida  Miller  actually 
dependent  upon  the  decedent  for  her  support;  second,  was  she  a  mem-, 
ber  of  his  family  or  household;  third,  was  the  relation  or  connection  sus- 
tained in  good  faith?" 

It  is  clear  both  from  the  wording  of  the  act  and  from  that  case  that 
the  benefit  of  the  statute  does  not  depend  upon  legal  liability  for  support. 
As  pointed  out,  there  is  no  presumption  that  because  Gnash  was  legally 
liable  for  Bertha  Gnash's  support  she  was  wholly  dependent  upon  him. 
within  the  meaning  of  the  Compensation  Act,  and  if  she  were  in  fact  a 
dependent  of  Thompson,  the  effect  of  his  death  upon  her  is  the  same 
whether  she  had  a  father  who  was  legally  liable  for  her  support  or  not. 
If  she  was  in  fact  a  dependent  of  Thompson,  and  was  in  good  faith  a 
member  of  his  household,  she  is  entitled  to  compensation,  whether  or  not 
her  father  was  living. 

It  was  found  by  the  Industrial  Accident  Commission  that — 

"Applicant  Bertha  Fern  Gnash  was  at  the  time  of  the  death  of  the 
employee  in  good  faith, a  member  of  his  household,  and  was  totally  de- 
pendent upon  him  for  support  at  said  time,  within  the  terms  of  the  Work- 
men's Compensation,  Insurance,  and  Safety  Act  of   1917." 

As  we  have  shown,  Mrs.  Gnash  was  riot  an  employee  of  Thompson 
at  the  time  of  his  death,  and  the  money  paid  for  Bertha  Gnash's  support 
was  not  paid  to  Mrs.  Gnash  as  wages.  Concerning  Bertha's  position  in 
Thompson's  household,   Mrs.  Gnash  testified : 

**Have  they  [Mrs.  Hart  and  her  husband]  made  any^  gifts  of  money, 
clothes,  or  anything  else  to  Bertha?  A.  Some  clothes  for  Bertha  since 
Mr.  Thompson  was  Ijcilled. 

"Q.  Before  Mr.  Thompson  was  killed?  A.  No;  not  before;  Mr. 
Thompson  supported  her.    ♦    *    ♦ 

*'Q.  Did  Mr.  Thompson  display  any  sp^ecial  affection  for  Bertha? 
A.  Well,  no;  nothing  more  than  a  father,  oi  course;  he  showed  her 
more  fatherly  love  than  her  own  did,  a  whole  lot,  or  ever  did,  as  far  as 
supporting  her.    *    *    *" 
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"Q.  Where  did  you  get  the  money  and  the  funds,  that  you  used  to 
buy  the  clothing  for  Bertha  and  yourself  since  vou-  were  living  with  Mr. 
Thompson?    A.  From  Mr.  Thompson. 

"Q.  Did  he  tmderstand  that  his  money  was  being  used  to  support 
Bertha  that  way?    A.  Yes. 

**Q.  To  buy  her  clothing?     A.  Most  assuredly. 

"Q.  Did  he  ever  buy  any  school  books?  A.  No,  because  books  were 
furnished;  he  did  not  have  to  buy  school  books." 

Bertha  Gnash  testified: 

"Q.  Do  you  know  where  you  got  your  dresses  and  clothes  that  you 
wore;  where  did  they  come  from?    A.    My  father  Mr.  Thompson. 

'•Q.  What  did  you  call  Mr.  Thompson?    A.  Father. 

*'Q.  What  is  your  name?     A.  Bertha  Fern  Thompson. 

**Q.  Was  Mr.  Thompson  good  to  you?    A.  Yes." 

Mrs.  Grace  Hart  testified: 

**Q.  Do  you  know  whether  or  not  she  [Bertha  Gnash]  has  recog- 
nized Mr.  Thompson,  the  deceased,  as  her  father?     A.  Yes. 

**Q.  Did  she  look  upon  him  as  her  father?     A.  She  did. 

**Q.  Do  you  know  whether  she  ever  knew  the  difference?  A.  She 
never.    ♦    ♦    * 

**Q.  Do  you  happen  to  know  whether  Mr.  Gnash  contributed  any- 
thing to  your  mother  for  her  support  or  for  'the  support  of  Bertha  since 
he  has  been  away?    A.  No. 

"Q.  He  has  not?    A.  He  has  not." 

Guy  Gnash  testified  further: 

"Q.  Did  you  have  occasion  to  observe  how  Mr.  Thompson  provided 
for  your  mother?     A.  He  provided  well  for  her. 

*'Q.  Who  else  lived  with  them?    A.  Bertha  Fern. 

**Q.  Did  he  provide  for  her?     A.  He  did. 

*'Q.  Did  she  consider  him  her  father;  did  she  treat  him  as  though 
she  thought  he  \ysLS  her  father?    A.  Yes;  she  did. 

*'Q.  What  did  she' call  him;  what  was  her  term?  A.  Sometimes  she 
called  him  'Dad.'    *    *    ♦ 

**Q.  You  knew  that  your  sister  Bertha  was  called  Bertha  Fern 
Tliompson?  A.  Yes." 

This  evidence  shows  cleany  that  Thompson  treated  Bertha  as  if  she 
were  his  own  child  and  that  he  provided  for  her  as  a  father  might  It 
is  ample  to  support  the  finding  of  the  Industrial  Accident  Commission 
that  Bertha  Fern  Gnash  was  wholly  dependent  on  Tliompson  and  was  a 
member  of  his  househokl.  There  can  be  no  question  but  that  she  re- 
garded him  as  a  father  and  that  she  was  in  good  faith  a  member  of  his 
household. 

Petitioner  has  cited  Farrington  v.  Lachman  and  Jacobi,  1  I.  A.  C. 
(Part  I)  116,  a  case  wherein  a  father,  whose  children  were  being  cared 
for  by  another,  was  killed,  and  the  children  were  allowed  compensation. 
It  appears  the*  mother  of  the  children  had  died  before  the  father.  There 
being  no  sur\iving  dependent  parent,  the  case  fell  squarely  within  subdi- 
vision (a)  of  section  14  of  the  Compensation  Act,  and  the  children  were 
to  be  conclusively  presumed  wholly  dependent  upon  the  father.  Wilcut 
V.  Cudahy  Packing  Company.  4  I.  A.  C.  306,  a  case  of  a  deserted  wife, 
also  came  within  subdivision  (a)  of  section  14,  and  in  Aldinger  v.  Ran- 
some  Concrete  Co.,  1  I.  A.  C.  (Part  1)  151,  the  Commission  found  the 
applicant's  mother  to  have  been,  as  a  fact,  an  employee  of  the  deceased, 
with  whom  she  was  living,  and  that  the  mother  and  not  the  deceased  sup- 
ported the  child.  In  the  case  at  bar  the  claimant's  mother  was  not  an 
employee  of  the  decedent,  but,  as  we  have  pointed  out,  was  a  member 
of  his  household. 

The  award  is  afhrmed. 
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We  concur :  Sloane,  J. ;  Shurtleff,  J. ;  Wilbur,  J. ;  Lennon,  J. ;  Waste,  J. 

Shaw,  C.  J.  I  dissent.  I  do  not  believe  that  persons  living  together 
in  the  relation  shown  in  this  case  can  justly  or  properly  be  considered  as 
constituting  a  lawful  family  or  household,  within  the  meaning  of  the 
Workmen's  Compensation,  Insurance,  and  Safety  Act.  This  court  has 
heretofore  decided  that  such  persons  may  be  a  lawful  household,  but  I 
did  not  concur  therein.  On  such  a  question  of  ordinary  morality  I  can- 
not defer  to  or  follow  that  decision. 


WILLIAMS  V.  SOUTHERN  PAC.  CO.     (Civ.  2302.) 

(District  Court  of  Appeal,  Third  District.  California.    Oct.  17,  1921.     On 

Fetition  for  Modification.  Nov.  16,  1921.     Hearing  Denied  by 

Supreme  Court  Dec.  15,  1921.) 

202  Pacific  Reporter,  356. 


2.  MASTER   AND   SERVANT   —   COMPENSATION    AWARD    NO 

BAR    TO    ACTION    UNDER    FEDERAL    EMPLOYERS'    LIA. 

BILITY  ACT  BY  DIFFERENT  PARTIES. 
'  An  award  in  a  workmen's  compensation  proceeding  instituted  by  the 
wife  of  a  deceased  employee  in  her  individual  capacity  is  not  a  bar  to 
the  whole  cause  of  action  in  an  action  under  the  federal  Employers'  Lia- 
bility Act,  brought  by  her  as  administratrix  for  the  benefit  of  herself 
and  an  adult  daughter;  the  plaintiffs  in  the  two  proceedings  not  being 
the  same. 

(For  other  cases;  see  Master  and  Servant.  Dec.  Dig.  §  416.) 

3.  MASTER  AND  SERVANT  —  FINDING  OF  EMPLOYMENT  IN 

INTRASTATE  COMMERCE  CONCLUSIVE  ON   PARTIES  TO 

COMPENSATION  AWARD. 

An  award  in  a  workmen's  compensation  prpceeding,  based  on  a  find- 
ing of  the  Industrial  Coriimjssion  that  the  deceased  employee  was  em- 
ployed in  intrastate  commerce,  is  conclusive  of  such  fact  as  between  the 
same  parties  or  their  privies,  so  long  as  the  judgment  remains  unmodi- 
fied. 

(For  other  cases,  see  Master  and  Servant,  I>ec.  Dig.  §  416.) 

6.  MASTER  AND  SERVANT  — COMPENSATION  AWARD  CON- 
CLUSIVE OF  CLAIMANT'S  INDIVIDUAL  RIGHTS  WHEN 
SUING  AS  ADMINISTRATRIX.    ' 

Where  the  wife  of  a  deceased  employee  instituted  a  compensation 
proceeding  in  her  individual  capacity,  and  sued  as  administratrix  under 
the  federal  Employers'  Liability  Act  (U.  S.  Comp.  St  §§  8657-^8665),  an 
award  in  the  ^compensation  proceedirtg,  based  on  a  finding  that  the  em- 
ployee was  employed  in  intrastate  commerce,  was  conclusive  in  the  acr 
tion  under  the  federal  act  as  against  the  administratrix,  j»o  far  as  she 
represented  herself  as  one  of  the  beneficiaries. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 
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10.  MASTER  AND  SERVANT— ENGAGEMENT  IN  INTERSTATE 

COMMERCE  QUESTION  OF.  FACT. 

In  an  action  under  the  federal  Employers'  Liability  Act  (U.  S. 
Comp.  St.  §§  8657-8665),  the  question  whether  the  deceased  employee 
was  employed  in  interstate  commerce  at  the  time  of  his  death  is  one  of 
fact  for  the  determination  of  the  jury. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  284 [11.) 

On  Petition   for  Modification. 

12.  M.\STER  AND  SERVANT  — COMPENSATION   AWARD  NOT 
CONCLUSIVE  AS  JUDGMENT  IN  REM. 

A  workmen's  compensation  award,  based  on  a  finding  that  the  de- 
ceased employee  was  employed  in  intrastate  commerce,  is  not  conclusive 
as  against  the  whole  world  as  a  judgment  in  rem  under  Code  Civ.  Proc. 
§  1908,  providing  that  a  judgment  or  order  in  respect  to  the  personal, 
political,  or  legal  condition  or  relation  of  a  particular  person  is  conclu- 
sive on  the  condition  or  relation  of  the  person, 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

13.  MASTER  AND  SERVAiSiT  —  COMPENSATION  AWARD  NOT 
BIXDIXG  ON  ONE  NOT  DEPENDENT. 

A  workmen's  compensation  award  based  on  a  finding  that  the  de- 
ceased employee  wak  employed  in  intrastate  commerce  is  not  conclusive 
on  an  adult  daughter  who  was  not  dependent  on  deceased,  and  not  en- 
titled to  participate  in  the  award,  but  for  whose  benefit  recovery  is  sought 
under  the  federal  Employers'  Liability  Act  (U.  S.  Comp.  St.  §§  8657- 
8665). 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

Appeal  from  Superior  Court,  Sacramento  County;  Charles  Busick. 
Judge. 

.  Action  by  Ruth  Williams,  as  administratrix  of  Harry  Williams,  de- 
ceased, against  the  Southern  Pacific  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

Devlin  &  Devlin>  of  Sacramento,  for  appellant 
Theodore  A.  Bell,  of  San  Francisco,  for  respondent. 

Finch,  P.  J.  Plaintiff  was  given  judgment  for  damages  under-  the 
federal  Employers'  Liability  Act  (U.  S.  Comp.  St  §§8657-8665).  for  the 
death  of  her  husband,  Harry  Williams,  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  while  the  deceased  was  in  the  discharge 
of  his  duties  as  brakeman  on  an  interstate  train  of  the  defendant  company. 

Appellant  does  not  contest  the  implied  finding  of  negligeiKe,  but 
earnestly  contends  that  the  deceased  was  not  employed  in  interstate  com- 
nwrce  at  the  time  of  the  injury  resulting  in  his  death.  This  contention  is 
^>ased  on  two  propositions  advanced  by  the  defendant:  First,  that  the 
evidence  conclusively  establishes  that  the  train  on  which  the  deceased  was 
employed  was  not  an  interstate  train ;  secondly,  that  in  a  proceeding  in- 
stiiut«l  by  the  plaintiff,  in  her  individual  capacity,  against  the  defendant 
pefore  the  Industrial  Accident  Commission,  it  was  adjudged  that  at  the 
time  of  his  death  the  deceased  was  [employed  in  intrastate  commerce,  and 
that  such  determination  is- res  adju'dicata  between  the  parties  to  this  ac- 
tion.     * 

The  jnjury  and   resulting  death  of    Harry   Wjlliams   occurred   No- 
vember 25.  1917.    The  original  complaint  in  this  action  was  filed  January  ' 
y,  1918.    (3n  April  12,  '1918,  the  defendant  filed  its  answer,  denyiftg  that 
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the  deceased  was  employed  in  interstate  commerce  at  the  time  of  his 
death.  To  avoid  the  bar  of  the  statute  of  limitations  to  a  recovery  be- 
fore the  Industrial  Accident  Commission  in  the  event  of  a  decision  by 
the  superior  court  that  the  deceased  was  not  employed  in  interstate  com- 
merce, the  plaintiff,  Ruth  Williams,  in  her  individual  capacity,  just  prior 
to  the  expiration  of  one  year  from  the  time  of  her  husband's  death,  made 
aCpplication  to  the  Commission  for  adjustment  of  her  claim  for  damages, 
alleging  the  pendency  of  the  action  in  the  superior  court,  and  that  the 
defendant  therein  had  ^'answered  alleging  that  deceased  was  engaged  in 
intrastate  commerce  at  the  time  of  his  death,"  and  praying  that  the  pro- 
ceeding before  the  Commission  **be  held  in  abeyance,  ^fter  service  upon 
the  defendant,  until  final  determination  of  the  said  civil  action."  On  De- 
cember 19,  1918,  counsel  for  Mrs.  Williams  appeared  before  the  Com- 
mission and  moved  that  the  proceeding  be  held  in  abeyance  during  the 
pendency  of  the  action  in  the  superior  court.  The  motion  was  opposed 
by  counsel  for  the  defendant,  and  was  denied  by  the  Commission.  There- 
upon -counsel  for  Mrs.  Williams  applied  to  the  Supreme  Court  for  a  writ 
of  prohibition  restraining  the  Commission  from  proceeding  in  the  inatter 
pending  the  court's  action.  The  application  was  denied.  The  defendant 
admtttai  all  the  facts  stated  in  the  application  before  the  Commission, 
and  did  not  resist  the  award  prayed  for.  The  Commission  thereupon 
awarded  Mrs.  WlUiams  the  sum  of  $5,000  as  damages,  and  a  certified 
copy  of  its  findings  and  award  was  filed  by  the  defendant  in  the  s'uperior 
court  of  Sacramento  coimty,  and  judgement  thereon  Ayas  duly  entered. 

The  respondent  contends  that  the  doctrine  of  res  adjudicata  has  no 
application  to  the  findings  and  award  of  the  Industrial  Accident  Commis- 
sion; that,  since  the  superior  coyrt  first  acquired  jurisdiction,  its  deter- 
mination of  any  issue  before  it  is  conclusive,  notwithstanding  a  prior 
inconsistent  determination  of  the  same  issue  by  the  Commission;  and  that 
the  parties  to  the  two  proceedings  are  not  identical,  in  that  the  plaintiff 
sued  as  an  individual  in  the  one  and  as-  administratrix  in  the  other. 

In  Western  Metal  Supply  Co.  v.  Pillsbury,  172  Cal.  411,  156  Pac.  491. 
Ann.  Cas.  1917E.  390.  it  is  said: 

"Where  compensation  is  sought  the  proceedings  are  in  substance 
those  of  a  court  in  an  action  at  law.  ♦  *  *  After  hearing  by  the 
Commission,  it  makes  and  files  its  findings  of  fact  and  its  'award  whic)i 
shall  state  its  determination  as  to  the  rights  of  the  parties.*  ♦  *  *  The 
findings  thus  made  are  *conclusive  and  final*  ♦  *.  *.  and  the  award  it- 
self is  not  reviewable  except  by  a  writ  of  certiorari  under  which  the  re-  . 
view  is  restricted  in  scope.  *  *  *  Any  party  in  interest  may  file  a 
certified  copy  of  the  findings  and  award  with  the  clerk  of  the  superior 
court,  and  judgment  must  be  entered  by  the  clerk  in  conformity  there- 
with. ♦  ♦  »  We  shall  not  take  the  time  to  review  in  detail  the  cases 
just  cited,  but  content  ourselves  with  saying  that  we  think  there  is  noth- 
ing in  them  which  woutc!  support  the  claim  that  the  powers  exercised  by 
the  Industrial  Accident  Conmiission  of  this  state  in  making  awards  of 
compensation  are  not  strictly  judicial." 

See.  also,  Carstens  v.  Pillsbury,  172  Cal.  576,  158  Pac.  218;  Pacitit 
Coast  Casualty  Co.  v.  Pillsbury,  171  Cal.  319.  153  Pac.  24;  Gouanillou  v. 
Industrial  Accident  Commission  (S^up.)  193  Pac.  937;  Massachusetts, 
etc.,  Co.  V.  Industrial  Accident  Commis^iiJn,  176  Cal.  491,  168vPac.  1050. 

The  findings  of  the  Industrial  Accident  Commission  are  res  adjudi- 
cata. In  re  Hunnewell,  220  Mass.  351.  107  N.  E.  934;  Centralia  Coal  Co. 
V.  Industrial  Accident  Commission,  297  111.  513,  130  N.  E.  727. 

[1]  It  is  not  claimed  that  either  the  action  in  the.  superior  court  or 
the  proceeding  before  the  Commission  could  have  been  successfully 
pleaded  in  abatement  of  the  prosecution  of  the  other,  but  respondent 
cites  15  Corpus  Juris,  1161.  to  the  effect  that — 
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*'Wierc  two  tribunals  have  concurrent  jurisdiction  over  the  same 
parties  and  subject-matter,,  "the  tribunal  where  jurisdiction  first  attaches 
retains  it  exclusively,  and  will  be  left  to  determine  the  controversy  and 
to  fully  perform  and  exhaust  its  jurisdiction  arid  to  decide  every  issue 
or  question  properly  arising  in  the  case."     - 

At  page  1165  of  the  same  volume,  however,  it  is  stated  that — 
"The  rule  is  limited  to  actions  which  deal  either  actually  or  poten- 
tially with  specific  property  or  objects,  and  where  a  suit  is  strictly  in 
personam,  nothing  more  than  a  personal  judgment  being  sought  there  is 
no  objection  to  a  subsequent  action  in  another  jurisdiction.'* 

There  is  some  confusion  in  the  decisions  because  of  ^failure  to  recog- 
nize the  limitation  just  stated.  ^  In  strktly  personal  acticMis  the  great 
weight  of  authority  sustains  the  rule  as  stated  in  the  case  of  Boatmen's 
Bank  v.  Fritzlen,  135  Fed.  667,  68  C.  C.  A.  288.  that— 

"It  is  not  the  final  judgment  in  the  first  suit,  but  the  first  final  judg- 
ment, although  it  may  be  in  the  second  suit,  that  renders  the  issues  in 
such  a  case  res  adjudicata  in  the  other  court." 

For  further  authorities  to  the  same  effect,  see  Insurance  Co.  v  Harris, 
97  U.  S.  331,  24  L.  Ed.  959j  Schuler  v.  Isreal,  120  U.  S.  506.  7  Sup.  Ct. 
-648.  30  L.  Ed.  707;  1  Freeman  on  Judgments  (4th  Ed.)  §  320;  Jones  v. 
Jones,  J08  N.  Y.  415,  15  N.  £.  707,  2.  Am,  St.  Rep.  447;  Lancashire  Ins. 
Co.  v.  Corbetts.  165  111.  592,  46. N  E.  631,  36  L.  R.  A.  640.  56  Am.  St. 
Rep.  280;  Davis  v.  Bedsole,  69  Ala.  362;  Bourgeois  v.  Jackobs,  45  ^-a. 
Ann.  1310.  14  South.  68;  Oxford  v.  Paris,  33  Me.  179;  Bank  of  U.  S. 
V.  Merchants*  Bank,  7  Gill  (Md.)  415;  Marble  v.  Keyes,  9  Gray  (Mass.) 
221;  AUis  v.  Davidson.  23  Minn.  442;  Nave  v.  Adams.  107  Mo.  414.  17 
S.  W.  958,  28  Am.  St  Rep.  421 ;  Casebeer  v.  Mowry,  55  Pa.  419,  93  Am. 
Dec.  766. 

[2]  The  plaintiffs  in  the  tw,o  proceedings  are  not  the  same,  and  there- 
fore the  award  of  the  Commission  is  not  a  bar  to  the  whole  cause  of  ac- 
tion in  the  superior  court.  Troxdl  v.  Delaware,  L.  &  W.  R.  Co.,  227 
U.  S.  434,  33  Sup.  Ct.  274.  57  L.  Ed.  586. 

"A  judgment  obtained  by  one  or  more  of  several  joint  owners  or 
creditors,  having  claims  against  a  common  debtor,  is  not  a  bar  to  a  sub- 
sequent action  by  the  other  claimants,  or  separate  suits  by  each  of  them, 
for  the  recovery  of  their  claims,  although  it  *is»  res  judicata  as  to  the 
claims  of  those  who  brought  the  former  suit."  15  Standard  Encyc.  of 
Proc.  514;  Suisun  L.  Co.  v.  Fairfield  School  District.  19  Cal.  App.  594, 
127  Pac  349;  Harris  v.  Alcock,  10  Ql!  &  J.  (Md.)  226.  32  Am.  Dec.  158. 
[3]  A  material  issue  in  both  proceedings  was  the  character  of  Wil- 
liams' employment;  if  intrastate,  the  Commission  had  exclusive  juris- 
diction to  award  compensation;  if  interstate,  then  the  jurisdiction  was  in 
the  superior  court.  The-  Commission  determined  that  the  employment. 
Was  in  intrastate  commerce,  and  tlie  fact — 

"so  determined  must,  as  between  the  same  parties  or  their  privies,  be  taken 
as  conclusively  established  so'  long  as  the  judgment  in  the  first  suit  re- 
mains unmodified.  This  general  rule  is  demanded  by  the  very  object  for 
which  civil  courts  have  been  established,,  which  is  to  secure  the  peace 
and  repose  of  society  by  the  settlement  of  matters  capable  of  judiciar  de- 
termination. Its  enforcement  is  essential  to  the  maintenance  of  social  or- 
der; for  the  aid  of  judicial  tribunals  would  not  be  invoked  for  the  vin- 
^  dication  of  rights  of  persons  and  property  if,  as  between  parties  and  their 
privies,  conclusiveness  did  not  attend  the  judgments  of  such  tribunals  in 
respoct  of  all  matters  properly  put  in  issue  and  actually  determined  by 
them."  Soutliem  Pacific  R.  Co.  v:  United  States,  168  U,  S.  1,  18  Sup. 
Ct  18,  42  L.  Ed.  335;  2  Black  on  Judgments  (2d.  Ed.)  §  506. 

In  Spokane  &  Inland  Empire  R.  Co.  v.  Whitley.  237  U.  S,  487,  35 
Sup.  CtL  655,  59  L.  Ed.  1060,  L.  R.  A.  1915F,  736,  in  construing  a  statute 
of  Idaho  similar  to  the  federal  Employers*  Liabilit}'  Act,  Jthe  court  said : 
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"The  recovery  authorised  is  Hot  for  the  benefit  of  the  'estate  ef  the 
decedent;  the  proceeds  of  the  recovery  are  not  assets  of  the  estate. 
Where  the  personal,  representative  is  entitled  to  sue,  it  is  only  as  trustee 
for  described  persons,  the  'heirs'  of  the  decedent.  ♦  *  ♦  They  are  the 
sole  beneficiaries.  *  *  *  It  may  also  be  premi^  that,  when  suit  is 
duly  brolight  by  the  tnistee  under  such  a  statutory  trust  it  is  a  neces-\ 
sary  and  conclusive  presumption  that  the  trust  will  be  executed  and  the 
rights  of  the  beneficiaries  as  fixed  by  the  statute  which  created  the  oWi-. 
gation  will  be  recognized  by  all  courts  before  whom  the  question  of  dis- 
tribution", may  come." 

In  Ruiz  v.  Santa  Barbara  Gas,  etc.,  Co.,  164  t:al.  191,  128  Pac.  332, 
it  is  said :  ^ 

'*It  is  settled  by  the  decisions  that  an*  action  of  the  character  au- 
thorized by  Section  Ttll  of  the  Code  of  Civil  Procedure  is  ope  soleljTfor 
the  benefit  of  the  heirs,  *  ♦  *  that  the  money  recovered  in  -such  an 
action  does  not  belong  to  the  estate  but  to  the  heirs  only,  and  that  an 
administrator  has  the  -right  to  bring  the  action  only  -bar^^se  the  statute 
authorizes  him  to  do  so^  and  that  he  is  simply  made  a  statutory  trustee 
to  recover  damages  for  the  benefit  of  the  heirs." 

In  Corcoran  v.  Chesapeake  &  O.  Canal  Co.,  94  U.  S.  741.  24  L.  Ed. 
190,  the  plaintiff  brought  the  suit  upon  certain  bonds  and  the  defendant 
pleaded  a  prior  judgment  as  a  bar.  The  court,  in  sustaining  the  plea, 
said : 

'*It  is  also  argued  that  in  that  suit.  Corcoran  was  only  a  party  in  hi^ 
representative  capacity  of  trustee,  and  he  here  sues  in  his  individual  char- 
acter as  owner  of  the  bonds,  ♦  »  *  and  in  This  latter  capacity  is  not 
bound  by  that  decree.  But  why  is  he  not  bouhd  ?  .  It  was  his  duty  as 
trustee  to  represent  and  protect  the  holders  of  ^ese  bonds;  and  for  that' 
reason  he  was  made  a  party,  and  he  faithfully  iii»charged  that  duty.  It 
would-  be  a  new  and  very  dangetous  doctrine  m  the  equity  practice  to  - 
hold  that  the  cestui  que  trust  is  not  bound  \^  the  degree  ^igainst  his 
trustee  in  the  vety  matter  of  the  trust  for  whi^h  he  was  appointed.  If 
Corcoran  owned  any  of  ^  these  bonds  and  coupons  then,  he  is  bound,  be- 
cause he  was  representing. himself.  If  he  has  bought  them  since,  he  iS 
bound  as  a  privy  to  the  person  who  was  represented." 

In  Estate  of  Bell,  153  Cal.  331,  95  Pac.  372.  the  court  arrived  at  a 
similar  conclusion  where  the '  administratrix  had  proceeded  tin  her  rep- 
resentative capacity  in  one  case  and  in  her  individual  capacity  in  the  other. . 
The  court  said : 

"In  both  proceedings  she  was  the  real  party  in  interest,  asserting -in- 
dividual and  not  representative  rights,  andis  bot)nd  by  thej'udgment." . 

See,  also.  In  re  Parks'  Estate,  166  Iowa,  403.  147  N.  W.  850-,  Chand- 
ler V.  White  Oak  Creek  Lumber  Co.,  13l  Tenn.  47,  173  S.  W.  449:. 

In  2.  Black  on  Judgments .•  (2d  €:d.)  §  536,  it  is  said: 

"If  one  sues   as  trustee,  and  afterwards  « in  his  individual  capacity,' 
in  respect  of  the-  same  subject-matter,  he  is  bound  by  the  decree  in'  the 
forrter  suit.    For  if,  at  that  time,  he  owned  the  subject  of  the  trust,  he 
was  representing  himself." 

[4]  Without  multiplying  authorities, 'it  may  be  stated  as  a. general 
rule  that;  where  one  appears  in  a  representative  capacity  in  oile  action 
and  in  his  individual  capacity -in  another  action,  involving  the  same  sub- 
ject-matter, without  any  change  in  his  relation  to  that  subject-matter,  a. 
judgment  in  the  one  case  is  conclusive  of  his  rights  in  the  other. 

Counsel  for  respondent  contends  that  the  rule  as  thus  stated  is  in 
conflict  with  that  laid  down  in  the  case  *of  Troxell  v.  Delaware,  L.  &  W. 
R.  Co.;  227  U.  S.  434,  33  Sup.  Ct.  274,  57  L.  Ed.  586.  The  judgment 
pleaded  as  a  bar  in  that  case  was  given  in  an  action  by  Mrs.  Troxell  as 


Digitized  by  VjOOQIC 


1922.]        Williams  v.  southern  pac  co.   (Cai.)  113 

surviving  widow  in  behalf  of  herself  and  children  for  the  death  of  her 
husband.  The  court  in  that  action  held  that  it  was  brought  under  the 
state  law. 

"In  such  an  action  there  could  be  no  recovery  because  of  the  negli- 
Sepce  of  the  fellow  workman  of  Troxell."  "The  jury  was  confined  to 
the  question  of  responsibility  for  failing  to  provide  proper  safety  appli- 
ances." 

The  plaintiff  was  given  judgnient,  which  was  reversed  on  appeal. 
The  second  action  was  then  brought  by  Mrs.  Troxell.  as  administratrix, 
under  the  federal  act  under  which  there  might  be  a  recovery  for  the 
negligence  6f  fellow  workmen.  In  the  second  action  the  trial  court  held 
that— 

"The  former  case  had  adjudicated  matters  as  to  defects  in  cars,  en- 
gines, and  rails,  [and]  submitted  to  the  jury  only  the  question  of  the  neg- 
ligence of  fellow  servants." 

Judgment  was  again  rendered  in  favor  of  the  plaintiff,  and  the  Cir- 
cuit Court  of  Appeals  "reversed  the  judgment,  holding  that  the  first  pro- 
ceeding and  judgment  was  a  bar  to  a  recovery  in  the  second  action." 
In  overruling  the  decision  of  the  Grcuit  G)urt  of  appeals,  the  Supreme 
Court  held  that— 

"Where  the  second  suit  is  upon  a  different  claim  or  demand,  the 
prior  judgment  operates  as  an  estoppel  only  as  to  matters  in  issue  or 
points  controverted  and  actually  determined  in  the  original  suit  *  *  * 
And  the  plaintiffs  right  to  recover  because  of  the  injury  occasioned  by 
the  negligence  of  the  fellow  servants  was  not  involved  in  or  concluded 
by  the  first  suit" 

The  court  further  held  that— 

"There  was  not  that  identity  of  parties  in  the  former  action  by  the 
widow  and  the  present  case,  properly  brought  by  the  administratrix  un- 
der the  Employers'  Liability  Act  which  renders  the  former  suit  and 
judgment  a  bar  to  the  present  action." 

[5]  Appellant  urges  that  this  latter  statement  by  the  court  is  mere 
dictum,  but — 

"Where  there  are  two  grounds,  upon  either  of  which  the  judgment 
of  the  trial  court  can  be  rested,  and  the  appellate  c^urt  sustains  both, 
the  ruling  on  neither  is  obiter,  but  e^ch  is  the  judgment  of  the  court  and 
of  equal  validity  with  the  other,".  Union  P.  R.  Co.  v.  Mason  City  &  Ft 
D.  R.  Gi.,  199  U.  S.  160,  26  Sup.  Ct  19,  50  L.  Ed.  134. 

The  decision  goes  no  further  than  to  hold  that,  because  there  was 
not  identity  of  parties  plaintiff  in  the  two  actions,  the  second  was  not 
wholly  barred  by  the  judgment  in  the  first  The  question  whether  an 
issue  actually  determined  in  the  first  was  conclusive  on  the  same  issue 
in  the  second  as  against  a  recovery  for  the  benefit  of  Mrs.  Troxell  was 
not  before  the  court.  The  trial  court  held  that  the  juctement  in  the  first 
actiop  was  a  bar  as  to  all  issues  actually  determined  m  that  suit.  The 
correctness  of  this  holding  was  not  in  controversy  before  the  highec 
court  and  was  not  considered  by  it.  The  opinion  in  the  Troxell  Case  does 
not  warrant  the  conclusion  that  the  court  intended  thereby  to  overrule 
its  prior  decision  in  the  C6rcoran  Case,  supra,  and  similar  decisions  by 
the  highest  courts  of  many  of  the  states.  . 

[6]  In  the  proceeding  before  the  Commission  of  Mrs.  Williams,  she 
appeared  in  her  individual  capacity,  and  in  the  action  in  the  superior  court 
she  represented  herself  as  one  of  the  beneficiaries,  and  had  control  of. 
the  prosecution  of  the  case.  * 

"Parties,  in  the  larger  legal  sense,  are  all  persons  having  a  right  to 
control  the  proceedings,  to  make  defense,  to  adduce  and  crossexamine 
witnesses,  and  to  appeal  from  the  decision,  if  an  appeal  lies."  Green  v. 
Bogue.  158  U..S.  478.  15  Sup.  Ct  975,  39  L.  Ed.  1070. 
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Having  recovered  judgment  for  compensation  in  the  proceeding  be- 
fore the  commission  by  establishing  the  fact  tiiat  tiie  deceased  was  em- 
ployed in  intrastate  commerce,  and  that  judgment  having  become  final, 
she  could  not  recover  in  the  action  in  the  superior  court  by  disproving 
the  same  fact  on  which  the  first  judgment  was  necessarily  based. 

Npt,  knowing  what  the  determination  of  the  trial  court  would  be  as 
to  the  charactef  of  employment  of  the  deceased,  and  naturally  desirous 
of  avoiding  an  entire  failure  of  compensation,  the  plaintiff  felt  the  neces- 
sity of  making  the  application  to  the  Commission,  even  though  recovery 
in  that  tribunal  is  limited  in  amount.  In  states  which  provide  but  one 
tribunal  for  the  trial  of  such  actions,  that  tribunal  determines  in  the  one 
action  whether  the  employment  was  interstate  or  intrastate,  and  renders 
judgment  accordingly  under  the  federal  act  or  the  state  law  as  the  case 
may  warrant,  and  the  predicament  in  which  the  plaintiff  herein  found 
herself  cannot  arise. 

The  judgment  was  for  $25,003,  of  which  $5,000  was  apportioned  to^ 
Vivian  Peabbdy,  an  adult  married  daughter  of  the  deceased.  The  comr- 
plaint  alleges  that  she  was  not .  dependent  upon  the  deceased.  Not  being 
dependent,  she  was  not  entitled  to  compensation  under  the  state  law, 
and  she  was  not  a  party  to  the  proceeding  before  the  Commission.  It 
is  clear  that  the  award  of  the  Commission  is  not  a  bar  to  a  recovery  in  her 
behalf  under  the  federal  act,  nor  is  any  fact  found  by  the  Commission  res 
adjudicata  as  to  her. 

[7]  The  complaint  aUeges  that  Mrs.  Peabody  was  not  dependent  upon 
the  deceased.  There  was  no  allegation  that  she  had  any  ground  for  ex- 
pecting any  pecuniary  benefit  from  a  continuance  of  his  life.  The  evi- 
dence shows  that  Mrs.  Peabody  is  the  only  child  of  deceased,  and  was 
21  years  old  at  the  time  of  his  death;  that  she  was  married  in  1915.  and 
her  husband  was  about  32  years  old  at  the  time  of  the  trial  hi  February. 
1919;  that  he  is  a  machinist,  and  in  1918  enlisted  in  tlie  navy,  and  went 
into  training  as  an  airplane  mechanic,  and  at  the  time  of  the  trial  was 
expecting  to  be  discharged  at  any  time;  that  the  only  source  of  income 
of  Mrs.  Peabody  while  her  husband  was  in  the  service  was  a  govern- 
ment allowance  of  $30  a  month  for  herself  and  $7.50  for  their  child, 
neither  she  nor  her  husband  having  any  property.  There  was  no  evidence 
that  Mrs.  Peabody  had  received  any  assistance  from  her  father  after ' 
her  marriage.  She  lived  with  and  was  supported  by  her  parents  prior 
to  her  marriage.  The  deceased  and  his  wife  were  both  of  the  age- of 
39  years,  and  had  a  life  expectancy  of  28.9  years.  The  deceased  was  an 
experienced  brakeman.  and  was  in  line  for  promotion.  His  last  monthly 
pay  check  was  $148,  though  that  was  somewhat  above  the  average.  He 
and  his  wife  were  in  good  physical  health.  They  had  not  accumulated 
any  property. 

Appellant  contends  that  under  the  facts  shown  the  case  of  Gulf,  C. 
&  St.  F.  R.  Co.  V.  McGinnis.  228  U.  S.  173.  35  Sup.  Gt.  426.  57  L.  Ed. 
785,  is  conclusive  against  a  recovery  in  behalf  of  Mrs.  Peabody.  In  that 
case  the  administratrix  sued  under  the  federal  act  for  the  benefit  of  her- 
self and  four  children,  one  of  whom  was  an  adult  married  daughter. 
Judgment  was  given  for  the  sum  of  $15,000,  one-half  of  which  was  ap- 
portioned eqqally  to  the  four  children.  The  Court  of  Civil  Appeals  af- 
firmed the  judgment.  147  S.  W.  1188.  The  Supreme  Court  of  the  United 
States  reversed  the  judgment  on  tlie  sole  ground  that,  tuider  the  pleadings 
and  proofs,  the  married  daughter  was  not  entitled  to  recover.  The 
court  said: 

"There  was  neitlier  allegation  nor  evidence  that  Mrs.  Saunders  was 
in  any  way  dependent  upon  die  decedent,  nor  that  she  had  any  reasonable 
expectation  of  any  pecuniary  benefit  as  a  result  of  a  continuation  of  his 
life.  *  *  ♦  In  a  series  of  cases  lately  decided  by  this  court,  the  act 
in  this  aspect  has  been  construed  as  iriteilded  only  to  compensate  the  sur- 
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viving  relative  of  such  a  deceased  employee  for  the  actual  pecuniary  loss 
resultiDfi:  to  the  particular  person  or  persons  for  whose  benefit  an  action 
is  given.** 

See,  also,  Garrett  v.  Louisville,  etc,  R.  R.  Co.,  235  tJ.  S.  312,  35  Sup. 
Ct  32.  59  L.  Ed.  242. 

[8]  There  is  no  distinction  between  the  McGinnis  Case  and  this.  In 
neither  case  w^  there  any  evidence  from  which  to  infer  that  pecuniary 
benefits  would  have  been  received  except  the  bare  fact  of  the  relationship 
of  f adier  and  daughter.  In  the  McGinnis  Case  it  was  held  that  the  issue 
raised  was  a  federal  question  and  that  case  is  controlling  here  where  the 
identical  question  is  presented. 

[9]  The  court  gave  the  following  instruction: 

"It  is  the  duty  of  the  father,  the  mother,  and  the  children  of  any 
poor  person  who  is  unable  to  maintain  himself  by  work,  to  maintain  such 
penon  to  the  extent  of  their  ability." 

•  While  the  instruction  is  correct  as .  an  abstract  statement  of  the  law, 
it  applies  only  in  cases  of  dependency,  and,  as  stated,  the  complaint  herein 
alleges  that  Mrs.  Peabody  was  not  dependent. 

[10]  Appelliant  contends  that  the  evidence  is  not  sufficient  to  support 
the  implied  finding  that  the  deceased  was  employed  in  interstate  com- 
merce at  the  time  of  his  death.  The  question  is  or?  of  fact  for  the  de- 
termination of  the  jury.  The  trial  court  correctly  instructed  the  jury 
as  to  the  law  applicable  to  the  question.  On  a  retrial  a  different  state  of 
facts  may  be  shown,  ^nd  a  discussion  here  of  the  evidence  would  serve 
no  useful  purpose. 

The  judgment  appealed  from  is  reversed. 

We  concur:     Burnett,  J.;  Hart,  J. 

On  Petition  for  Modification. 

Per  Curiam.  Appellant  has  filed  a  petition  for  the  modification  of 
the  decision  herein  by  this  court,  concluding  as  follows: 

"The  appellant  therefore  asks  that  the  opinion  heretofore  rendered 
and  filed  be  modified  so  as  to  declare  that  the  daughter,  Vivian  Peabody, 
is  also  bound  by  the  finding  of  the  Industrial  Accjdent  Commission,  to 
the  effect  that  the  decedent  was  engaged  in.  intrastate  employment  at  the 
time  of  his  death,  and  that,  if  it  be  necessary  for  a  consideration  of  this 
point,  a  rehearing  be  granted,  limited^  however,  solely  to  the  one  point, 
namely,  the  effect  of  the  award  of  the  Industrial  Accident  Commission 
as  to  die  right  of  the  administratrix  to  recover  on  behalf  of  the  daugh- 
ter." . 

In  a4>pellant's  opening  brief  the  contention  is  stated  as  follows: 

'*The  findiilg  of  the  commission  fixing  the  status  of  the  employment 
is  an  adjudication  in  fern  and  binds  the  world.*' 

[11.  12]  The  proceeding  before  the  Commission  has  none  of  the 
chliracteristics  of  an  action  in  rem.  It  may  be  stated  as  a  general  pro- 
position that  no  one  is  bound  by'  a-  judgment  rendered  in  ^  proceeding 
of  which  he  had' no  legal  notice,  Ihough  actual  notice  is  not  necessary. 
Freeman  on  Judgments  (4th  Ed.)  §  606.  If  the  world  is  to  be  bound, 
the  world  must  haVe  notice.  Freeman  v.  Alderson,  119  U.  S.'185,  7  Sup. 
Ct  165,  30  L.  fed.  372.  Only  those  who  are  entitl^  to  appear  and  assert 
their  interest  in  the  subject-matter  of  the  suit  are  botmd  by  the  judg- 
ment.- Freeman  on  Judgments  (4th  Ed.)  §  617;  Gridley  v.  Boggs,  62 
Cal.  202.  Appellant  relies  on  the  provisions  of  section  1908  of  the  Codf» 
of  Civil  Procedure  as  follows: 

*'In  case  of  a  judgment  or  order  against  a  specific  thing,  or  in  re- 
spect to  the  probate  of  a  will,  or  the  administration  of  the  estate  of  i 
decedent,  or.  in  respect  to  the  persona!,  political,  or  legal  condition  or 
8 Vol.  UCr-rComp.  . 
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relation  of  a  particular  person,  the  judgment  or  order  is  conclusive  upon 
the  title  to  the  thing,  the  will,  or  administration,  or  the  condition  or  re- 
lation of  the  person." 

This  section  was  construed  in  the  case  of  Gridley  v.  Boggs.  supra, 
which  was  commenced  by  George  W.  Gridley  in  his  lifetime,  and  the  pro- 
secution thereof  was  continued  by  his  administratrix  after  his  death  to 
obtain  a  decree  setting  aside  a  deed  made  by  him  at  a  time  when  it  was 
alleged  he  was  incompetent.  The  deceased  had  made  a  will  a  few  mbnths 
prior  to  the  execution  of  the  deed  in  question.  The  will  was  offered  for 
probate,  and  rejected  by  the  court  on  the  ground  that  the  deceased  was' 
of  unsound  mind  at  the  date  of  the  execution  thereof.*  .In  the  trial  of  the 
case  of  Gridley  v.  Boggs  the  findings  and  decree  in 'the  probate  proceed- 
ing were  offered  in  evidence,  and  objection  thereto  was  sustained  by  the 
court.  It  was  claimed  on  appeal  that  the  judgment  denying  probate  of 
the  will  was  conclusive  as  to  Gridley *s  mental  condition,  under  the  pro- 
visions of  section  190S  of  the  Code  of  Civil  Procedure.    The  court  said: 

"Certainly  all  those^who  might  be  affected  by  a  judgment  that  Grid- 
ley  was  insane  when  the  will  was  executed  did  not  have  the  right  to  ap- 
pear and  assert  their  rights  in  the  proceeding  for  the  probate  of  the  will. 
The  legal  notice  of  that  proceeding  ran  only  to  those  interested  in  Grid- 
ley's  estate.  And.  as  to  *the  more  general  ground,'  public  policy  only 
requires,  at  most  that  a  judgment  as  to  the  status  of  a  particular  per- 
son, which  shall  be  conclusive  as  against  those  not  parties  to  it,  shall  be 
a  judgment  which  sfmply  determines  such  status  in  a  proceeding  whose 
sole  end  and  aim  is  to  determine  it.  The  judgment  of  the  superior  court 
determined  that  a  certain  instrument,  purporting  to  be  the  last  will  and 
testament  of  George  W.  Gridley,  was  not  his  last  will  and  testamefit 
The  proceeding  was  not  a  special  inquiry  to  determine  his  status  as  to 
sanity  or  insanity.  The  finding  of  insanity  was  of  a  probative  fact  upon 
which  the  court  held  the  wiU  to  be  invalid,  as  it  might  have  held  it  to 
be  invalid,  upon  proof  of  duress  or  undue  influence." 

Appellant  relies  on  the  case  of  Northwestern  Redwood  Co.  v.  Indus- 
trial Accident  Commission  (Sup.)  194  Pac.  33,  in  which  lit  is  said  that 
''the  proceeding  may  be  characterized  as  one  quasi  in  rem."  It  is  ap- 
parent from  the  context  that  this  statement  had  no  reference  to  the  ordi- 
liary  proceeding  before  the  Commission,  but  was  limited  to  the  particu- 
lar matter  under  discussion,  the  right  of  the  wife  to  subject  community' 
property  within  the  jurisdiction  of  the  court  to  her  demands  against  her, 
husband  who  was  w^ond  such  jurisdiction.     Tlic  court  said: 

**It  is  sufficient  to  say  that  the  purpose  of  this  proceeding  is  to  en- 
force the  rights  of  the  wife  in  community  property  located  in  this  state, 
and  that  constructive  notice  t6  the  husband  is  therefore,  sufficient  to  give 
jurisdiction  to  pass  upon  the  questions  so  involved.  The  proceeding  may 
be  characterized  as  one  quasi  in  rem.  In  such  proceeding  notice  by  pub- 
licatioh  is  a  sufficient  compliance  with  the  federal  Constitution." 

This  discussion  has  proceeded-  upon  the  assumption  that  the  terms 
"condition  or  relation  of  a  particular  person,"  as  used  in  section  1908  of 
the  Code  of  Civil  Procedure,  are  broad  enough  to  include  the  status  of 
one's  employment  as  to  its  intrastate  or  interstate  character.  Such  as- 
sumption, however,  appears  to  be  unwarranted.  The  right  of  a  mechanic 
to  a  !ien  for  his  wages  may  depend  upon  the  character  of  the  work  in 
which  he  is  engaged,  yet  it  would  hardly  be  contended  that  a  judgment 
establishing  the  character  of  such  work  is  in  rem.  binding  upon  tiie  whole 
world.  There  is  no  distinction  in  principle  between  the  two  cases.  Other 
similar  illustrations  may^  readily  be  suggested.  Appellant's  contention 
finds  no  support  in  reason  or  authority. 

[13]  For  the  purposes  of  the  argument,  at  least,  it  may  be  conceded 
that  all  persons  entitled  to  share  in  the  award  of  thc^  Commission  are 
bound  by  the  adjtidicatjon  of  the  Commission,  not  because 'the  award  is  • 
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a  judgment  in  rem,  but  because  they  were  represented  in  the  proceeding 
by  Mrs.  Williams,  but  Mrs.  ^eabody,  not  being  dependent  upon  the  de- 
ceased was  not  entitled  to  participate  in  the  award,  and  cannot  be  said  to 
have  been  so  represented.  Having  no  right  to  appear  in  the  proceeding 
or  to  assert  any  rights  therein,  she  is  not  bound  by  the  award.  Under 
the  federal  law  her  right  of  recovery  is  not  based  on  depend^cy,  but 
upon  her  reasonable  expectation,  if  any,  of  pecuniary  benfefit  from  a  con- 
tinuance of  her  father's  life. 
The  petition  is  denied. 


GLOBE  INDEMNITY  CO.  v.  HENDERSON.  (Civ.  3967.) 

(District   Court  of   Appeal,  First  District.   Division  2.  California.     Oct. 
10,  1921.     Hearing  Denied  by  Supreme' Court  Dec.  8,  1921.) 

202  Pacific  Reporter.  683. 

1.  MASTER  AND  SERVANT— EVIDENCE  HELD  NOT  TO  SUP- 
PORT FINDINGS  FOR  COMPENSATION  INSURER  AGAINST 
WRONGDOER. 

In  an  action  by  a  general  contractor's  insurer  against  an  independent 
contractor,  whose  negligence  was  alleged  to  have  caused  injuries  to  gen- 
eral contractor's  employee,  evidence  that  the  employee  had  received  com- 
pensation in  specified  amount  from  the  insurer,  and  that  named  physician 
was  treating  employee  upon  the  request  of  the  insurer,  held  insufficient 
to  sustain  findings  ^hat  after  the  accident  the  insurer  furnished  employee 
with  hospital  and  medical  expenses,  and  had  been,  previous  to,  and  was 
at  time  of  trial,  paying  him  workmen's  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[6].) 

On  Rehearing  before  the  Supf"eme  Court. 

6.  MASTER  AND  SERVANT  —  MEASURE  OF  COMPENSATION 
INSURER'S  RECOVERY  AGAINST  WRONGDOER  STATED.  . 
In  an  action  by  an  emplovee  and  a  compensation  insurance  carrier 
against  a  third  parly,  whose  negligence  caused  injuries,  in  which  the  ap- 
pellate court  affirmed  judgment  for  the  employee,  but  reversed  judgment 
for  insurance  carrier  and  directed  a  retrial  as  to  certain  issues,  the.  amount 
awarded  insurance  carrier  on  retrial  should  not  exceed  the  amount 
awarded  employee  nor  the  amount  insurer  has  paid  or  has  become  obli- 
gated to  pay  for  the  benefit  of  the  employee  as  insurance  carrier,  and 
the  judgment  for  insurance  carrier  should  provide  that  any  payment  made 
by  third  party  to  either  employee  or  insurance  cai'rier  should  be  credited 
on  both  judgments. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  389.) 

Appeal  from  Superior  Court,  Alameda  County;  Joseph  S.  Koford, 
Judge. 

Action  by  the  Globe  Indemnity  Company  and  (jeorge  L.  Masow 
against  H.  B.  Henderson.  Judgment  for  plaintiffs,  and  defendant  appeals. 
Judgment  for  last-named  plaintiff  affirmed,  and  judgment  for  first- 
named  plaintiff  reversed,  with  directions. 
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L.  Gonsalves,  of  Oakland,  for  appellant. 

Earle  Warren,  of  Oakland,  and  Hadsell,  Sweet  &  Ingalls,  of  San 
Francisco,  for  respondents. 

Sturtevant.  J.  The  plaintiffs  recovered  a  judgment  against  the  de- 
fendant in  the  sum  of  $2,500  for  damages,  and  the  defendant  has  ap- 
pealed, bringing  up  the  judgment  roll  and  a  bill  of  exceptions. 

Morris  &  Muller,.  as  general  contractors,  were  engaged  in  erecting  a 
brick  garage  on  the  southeast  comer  of  .Broadway  and  Twenty-Fourth 
streets  in  Oakland.  George  L.  Masow,  one  of  the  plaintiffs,  was  work- 
ing for  the  contractors  as  a  carpenter,  and  at  the  time  of  the  accident 
hereinafter  mentioned  was  standing  on  some  planking  which  rested  on  the 
rafters."  The  defendant^  H.  B.  Henderson,  as  an  independent  contractor, 
was  engaged  in  hoisting  the  rafters  into  place.  The  rafters,  more  prop- 
erly called  trusses,  were  made  of  wood,  and  after  each  one  had  been 
constructed  it  was  about  60  feet  long  from  tip  to  tip,  about  12  feet  high, 
and,  when  the  planks  had  been  nailed  together,  the  dimensions  of  a  cross 
section  were  8x10  inches.  The  weight  of  one  of  these  trusses  was  such 
that  the  defendant  was  using  a  gin  pole  37  feet  6  inches  high,  supported 
by  four  guy  lines.  While  one  of  the  trusses  was  being  raised  into  place 
one  of  the  guy  lines  tore  loose,  the  gin  pole  toppled  over,  and  the  plain- 
tiff Masow  was  injured,  and  for  the  injuries  so  received  he  brought  this 
suit  to  recover  damages. 

[1]  In  thgir  complaint  the  plaintiffs  aver  that  the  Globe  Indemnity 
Company  is  a  New  York  corporation  doing  business  in  California,  and 
as  such  was  the  insurance  carrier  of  Morris  &  Mu!ler;  that  after  the 
acckient  the  Globe  Indemnity  Company  furnished  Masow  with  hospital 
and  medical  expenses,  and  has '  been  and  now  is  paying  him  workmen'r 
compensation.  The  court  foimd  all  of  said  allegations  to  be  true.  The 
appellant  in  his  brief  attacks  each  of  those  findings  as  not  being  sup- 
l)orted  by  the  evidence.  In  reply  to  appellant's  contention  the  respondent 
states  that  the  evidence  shows  that  since  the  accident  the  plaintiff  has  re- 
ceived compensation  from  the  Globe  Indemnity  Company  amounting  to 
about  $1,100,  exclusive  of  his  ddctor  and  hospital  expenses,  and  that  Dr. 
Shade  treated  Masow,  acting  upon  'the  request  of  the  Globe  Indemnity- 
Company.  Such  testimony,  standing  alone,  is  not  sufficient  to  support  the 
nKegations  regarding  the  Globe  Indemnity  Comps^y,  and  the  judgement* 
ill  favor  of  that  company  is  not  supported  by  the  evidence. 

[21  The  appellant  claims  that .  the  plaintiff  Masow  was  guilty  of 
contributory  negligence.  This  claim  rests  upon  the  assertion  that  a  short 
time  before  the  accident  Masow  saw  the  gin  pole  swerving,  and,  from 
that  fact,  he  should  have  assumed  that  the  pole  was  not  properly  anchored. 
In  another  place  in  the  testimony  Masow  testified: 

'  "I  did  not  observe  anything  in  connection  with  the  erection  of  the 
boom  until  it  came  across  tiie  trusses.  Up  to  that  time  I  did  not  know 
that  anything  was  wrong  with  the  manner  in  which  the  boqm  was  er- 
ected, or  the  manner  in  which  the  boom  was  being  held." 

In  view  of  this  testimony  it  is  patent  that  the  most  that  can  he  said 
is  that  the  evidence  on  tlie  subject  of  contributory  negligence  was  con- 
flicting. However,  this  court  is  bound  by  the  finding  of  the  trial  court 
in  the  face  of  conflicting  testimony. 

It  is  further  claimed  by  the  appellant  tJiat  it  was  not.  shown  by  the 
plaintiffs  that  the  injury  to  Masow  was  Uic  result  of  the  falling  of  tlie 
gin  pole.  In  this  behalf  the  defendant  asserts  that  when  the  gin  pole  fell 
it  did  not  strike  the  plank  on  which  the  plaintiff  Masow  was  standing. 
There  is  some  evidence  supporting  that  reasoning,  lie  that  as  it  may, 
another  witness  tcstiiied: 
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"I  believe  plaintiff  Masow  was  standing  on  the  second  purline;  *  *  * 
after  Mr.  Masow  had  fallen  the  gin  pole  was  resting  on  the  second  pur- 
ine." 

The  situation,  therefore,  is  another  instance  of  conflicting  testimony, 
and  the  conflict  was  for  the  trial  court,  and  not  for  this  court. 

[3-5]  The  defendant  makes  the  further  claim  that  under  the  facts 
pleaded  and  proved  he  was  not  n^ligent  In  this  behalf  he  takes  the 
position  that  it  was  his  duty  to  exercise  ordinary  care  (Civ.  Code,  § 
1714),  and  that  he  did  so.  The  record  does  not  show  the  weight  of  the 
gin  pole,  neither  docs  it  show  the  weight  of  the  trusses  which  it  was 
Engaged  to  lift  up  into  place,  but  we  have  set  forth  above  the  dimensions 
of  the  trusses,  and  we  may  add  that  the  same  were  constructed  out  of 
pine  timber,  and  this  court  will  take  judicial  notice  that  each  one  of  the 
trusses  was  a  very  heavy  load.  To  raise  such  a  weight  required  a  very 
strong  gin  pole,  and  therefore  a  gin  pole  of  great  weight.  To  stand  a 
pole  of  great  weight,  37  feet  6  indies  long,  perpendicular!y  is  to  maintain 
a  very  dangerous  instrumentality.  When  the  danger  is  great  the  care 
should  be  great  Foley  v.  Northern  California  Power  Co.,  14  Cal.  App. 
401,  407,  112  Pac.  467;  Spear  v.  United  Railroads,  16  Cal.  App.  637,  663, 
117  Pac.  956.  Now,  the  evidence  shows  that  the  defendant  had  anchored 
his  gin  pole  by  four  guy  lines. '  That  one  end  of  each  guy  line  was  fas- 
tened to  the  top  of  the  pole,  and  that  the  other  end  of  line  3  and  the 
other  end  of  line  4  were  fastened  to  pegs  driven  into  the  foundation  soil. 
Exhibit  A  is  a  diagram.  The  diagram  shows  that  the  guy  lines  were  not 
fastened  at  right  angles  such  as  north,  south,  east,  and  west,  but  that 
lines  1  and  2  were  fastened  on  Webster  street,  line  4  was  fastened  on  the 
opposite  side  of  the  building  lot,  and  line  3  was  fastened  in  Twenty- 
Fourth  street,  but  in  such  a  location  that  the  straining  strength  was  prac- 
tically the  same  as  though  it  were  on  the  same  side  of  the  building  as  line 
4.  It  is  clear  that  with  lines  so  fastened  the  tendency  of  the  pole  to  lean 
toward  Twenty-Fourth  street,  or  from  Twenty-Fourth  street,  was  not 
sufficiently  guarded  against  Again  it  does  not  require  the  ability  of  an 
engineer  to  note  that  if  the  top  of  the  gin  pole  were  allowed  to  swerve 
in  any  direction  the  result  would  be  that  there  would  be  a  strain  on  the 
opposite  guy  line  approximately  equal  to  the  weight  of  the  truss.  If  one 
anchorage  was  not  entirely  sufficient  the  same  guy  line  should  have  been 
anchored  two  or  three  times,  and  if  such  fastening  was  not  sufficient,  ad- 
ditional guy  lines  should  have  been  attached  to  guard  completely  against 
any  leaning  of  the  gin  pole.  The  trial  court  made  a  finding  that  the  gin 
pole  was  negligently  and  carelessly  secured,  and^n  view  of  the  foregoing 
facts  we  are  not  at  all  inclined  to  question  the  soundness  of  that  finding. 

The  judgment  in  favor  of  George  L.  Masow  is  affirmed,  and  the 
judgment  in  favor  of  the  Globe  Indemnity  Company  is  reversed,  with 
directions  for  the  trial  court  to  retry  the  issues  contained  in  findings  1, 
2.  and  8,  and  thereafter  to  render  such  judgment  for  or  against  the  Globe 
Indemnity  Company  as  may  be  supported  by  the  law  and  facts. 

We  concur :    Langdon,  P.  J. ;  Nourse,  J. 

Opinion  of  Supreme  Court  in  Bank  Denying  Hearing 
Per  Curiam.  [6]  The  petition  for  a  rehearing  in  this  court  is 
denied.  We  deem  it  proper  to  say,  however,  that  upon  the  retrial,  if 
judgment  is  given  .in  favor  of  the  plaintiff  Globe  Indemnity  Company,  it 
must  not  exceed  the  amount  already  adjudged  to  plaintiff  Masow,  with 
interest,  less  any  payments  made  thereon  in  the  meantime,  nor  be  in  ex- 
cess of  the 'amount  said  company  has  paid,  or  has  become  obliged  to  pay 
for  tfie  benefit  of  Masow,  as  insurance-  carrier  for  Morris  &  Muller, 
and  the  judgment  should  also  provide  that  any  payment  made  by  de- 
fendant to  either  of  the  plaintiffs  shall  be  credited  on  both  ju4B;ments. 
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Shaw,  C.  J.,  and  Lennon,  Waste,  Wilbur,  Sloane.  and  Shurtleff,  JJ., 
and  Richards,  Judge  pro  tern.,  concuc. 


ANDfeRSON  V.  LYNCH. 

(Supreme  Court  of  Errors  of  Connecticut.    Nov.  30,  1921.) 

115  Atlantic  Reporter,  474. 

MASTER  AND  SERVANT— AWIARD  OF  WEEKLY  COMPENSA- 
TION   FOR   FIXED    PERIOD    FOR    PARTIAL   INCAPACITY 
ftELD  UNAUTHORIZED  AS  A  LUMP  SUM  ALLOWANCE, 
The  Compensation  Commissioner  cannot  award  weekly  compensation 
for  a  fixed  period  of  time  to  an  employee  partially  incapacitated  by  in- 
jury  to  his  back,  an  injury  not  specifically  enumerated  in  Gen.  St  1918, 
§  5352,  and  such  award  cannot  be  sustained  as  a  single  lump  sum  allow- 
ance under  section  5367. 

(For  other  cases,  see  Master  and  Servant,  Dec.  *Dig.  §  385 [20].) 

Appeal  from  Superior  Court,  Middlesex  (bounty;  (jardiner  Grcchc 
and  Frank  D.  Haines,  Judges. 

Proceeding  by  John  Anderson  under  the  Workmen's  Compensation 
Act  to  obtain  compensation  for  personal  injuries,  opposed  by  William  T. 
Lynch,  the  employer.  From  a  judgment  of  the  Superior  Court,  confirm- 
ing an  award  of  the  Compensation  Commissioner,  the  employer  appeals. 
Error,  and  cause  remanded. 

The  Commissioner  found  that  the  claimant  whose  back  was  injured 
suffered  an  injury  arising  out  of  and  in  the  course  of  his  employment, 
tiiat  his  average  wages  computed  in  accordance  with  the  statute  were 
$24  a  week,  and  awarded  compensation  "at  the  rate  of  $12  a  week  for  30 
weeks,*'  and  that  the  respondent  pay  all  medical,  surgical,  and  hospital 
expenses.  On  the  respondent's  appeal^  the  superior  court  sustained  the 
award  on  the  ground  that  it  was  within  the  spirit  and  meaning  of  section 
5367.*  aixl.  if  not,  that  the  error  was  not  injurious  to  the  respondent  In 
the  superior  court  counsel  agreed  that  the  claimant's  incapacity  was  par- 
tial. Respondent  appeals  from  the  ruling  and  decision  of  the  superior 
court,  because  the  award  of  the  Commissioner  was  contrary  to  the  statute, 
and  because  he  had  no  authority  to  render  an  award  of  weekly  compra- 
sation  for  a  fixed  period  of  time. 

*  Sec.  5367.  Commutation  into  Lump  Sums.  When  he  finds  it  just 
or  necessary,  the  Commissioner  may  approve  or  direct  the  commutation, 
in  whole  or  in  part,  of  weekly  compensations  under  the  provisions  of  this 
chapter  into  monthly  or  quarterly  payments,  or  into  a  single  lump  sum, 
which  may  be  paid  to  the  one  then  entitled  to  the  compensation,  and  such 
commutation  shall  be  binding  upon  all  persons  who  may  be  enitled  to 
compensation  for  the  injury  in  question.  In  any  such  case  of  commuta- 
tion, a  true  equivalence  of.  value  shall  be  maintained,  with  due  discount 
of  sums  payable  in  the  future;  and  when  commutation  is  made  into  a 
single  lump  sum,  the  Commissioner  may  direct  that  it  be  piid  into  any 
savings  bank,  trust  company  or  life  insurance  company  which  is  author- 
ized to  do  business  within  this  state,  to  be  held  in  trust  for  the  beneficiary 
or  beneficiaries  under  the  provisions  of  this  chapter  and  paid  in  conform- 
ity with  the  provisions  of  this  chapter. 
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Thomas  C.  Flood,  of  Portland,  for  appellant. 

Gustaf  B.  Carlson  and  Carl  F.  Anderson,  both  of  Middletown,  for 
appeUee. 

Beach,  J.  (after  stating  the  facts  as  above).  The  reasons  of  ap- 
peal assume  that  the .  clain>ant's  incapacity  is  partial,  and  the  superior 
court  in  its  memorandum  states  that  coimsel  so  agreed.  There  is,  how- 
ever, no  such  finding  by  the  Commissi  ner,  and  the  award  of  weekly 
compensation  equa!  to  one-half  of  the  claimant's  average  weekly  earn- 
ings at  the  time  of  his  injury  could  not  lawfully  have  been  made  except 
in  the  case  of  total  incapacity.  Nevertheless,  the  injury  in  question  is 
not  one  of  those  enumerated  in  section  5352,  and  so  far  as  the  Commis- 
sioner's jurisdiction  to  render  an  award  of  weekly  compensation  for  a 
fixed  period  of  time  is  jcerned,  it  makes  no  difference  whether  the  in- 
capacity is  partial  or  total. 

No  express  authority  for  such  an  award  can  be  found  in  the  statutes. 
The  claimant's  contention  is  that  the  Commissioner  could  have  allowed 
him  a  lump  sum  under  section  5367,  and  therefore  could  reach  the  same 
result  by  allowing  him  a  lump  sum  divided  into  30  weekly  payments. 
We  think  section  5367  did  not  authorize  the  Commissioner  to  award  a 
single  lump  sum  in  this  case.  The  authority  given  by  that  section  is  not 
to  award  by  way  of  compensation  such  a  lump  sum  as  the  Commissioner 
may  deem  just  but  to.  "approve  or  direct  the  commutation,  in  whole  or 
in  part,  of  weekly  compensations  under  the  provisions  of  this  chapter 
into  monthly  or  quarterly  payments,  or  into  a  single  lump  sum."  The 
authority  to  commute  the  weekly  compensations  already  provided  for  in 
the  act  into  monthly  payments,  or  into  a  single  payment,  carries  its  own 
limitations  on  its  face.  If  the  period  for  which  the  weekly  compensations  ► 
is  to  be  continued  is  a  fixed  period  of  time,  as  it  is  in  the  cases  specifically 
enumerated  in  section  5352,  and  in  cases  of  permanent  total  disability, 
the  award  can  be  commuted  into  a  single  lump  sum  without  changing 
its  value  to  the  claimant  or  its  c6st  to  the  respondent  But  in  all  other 
cases  the  duration  and  amoimt  of  the  weekly  payments  is  dependent  on 
the  continuance  and  the  degree  of  the  claimant's  incapacity.  Such  pay- 
ments may./  for  the  time  being,  be  commuted  into  monthly  or  quarterly 
payments,  but  they  cannot  be  commuted  into  a  single  lump  sum  without 
violating  the  express  requirement  of  section  5367  that — 

"In  any  such  case  of  conmiutation,  a  true  equivalence  of  value  shall 
be  maintained,  with  due  discount  of  sums  payable  in  the  future." 

Many  other  provisions  of  the  statute  also  express  its  'manifest  in- 
lent  that  the  injured  employee  shall  in  every  adjudicated  case  receive  no  • 
more  and  no  less  than  the  statutory  compensation,  and  that  in  every  set- 
tlement by  special  agreement  or  substitute  system  of  compensation  he^ 
shall  receive  no  less  than  the  statutory  compensation.  In  all  cases  not 
covered  by  the  schedule  of  injuries  enunierated  in  section  5352,  the  stat- 
ute requires  that  the  weekly  compensation,  or  its  true  equivalent  in  value, 
when  commuted  into  monthly  or  quarterly  payments,  shall  continue  dur- 
ing the  period  of  total  or  partial  incapacity,  not  exceeding  520  weeks. 
In  such  cases  the  statute  makes  the  future  compensation  dependent  on 
the  actual  continuance  and  degree,  of  incapacity  of  the  claimant ;  and  the 
Commissioner  has  no  power  to  award  compensation  on  any  other  terms. 
He  is  not  to  award  such  damages  as  he  deems  just,  but  to  determine  what 
the  facts  are,  and  then  apply  the  statutory  measure  of  compensation  to 
the  particular  case. 

There  is  error,  and  the  cause  is  remiinded  to  the  superior  court  with 
directions  to  set  aside  the  judgment  ^or  the  claimant  and  to  remand  the 
cause  to  the  Commissioner  for  further  proceedings  in  accordance  with 
this  opinion. 

The  other  Judges  concurred. 
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AMALGAMATE!!)  ROOFING  CO.  v.  TRAVELERS'  INS.  CO.     (No. 

14296.) 

(Supreme  Court  of  Illinois.     Dec.  22,  1921.) 

133  Northeastern  Reporter,  259. 

1.  MASTER  AND  SERVANT  —  COMPENSATION  INSURER  ES- 
TOPPED  BY  INDUSTRIAL  BOARD'S  DECISION  ON  LIA- 
BILITY OF  EMPLOYER  OF  INDEPENDENT  CONTRACTOR. 
Under  polky  to  indemnify  against  obligation  for  compensation  under 
Workmen's  Compensation  Law,  and  to  defend  against  proceedings  there- 
under, although  based  on  groundless  demands,  where  insurer  was  notified 
of  such  a  proceeding,  and  defended,  but  failed  to  review  decision  therein 
that  claimant  was  an  employee  of  insured,  and  that  insured  was  liable 
for  compensation,  insurer  was  estopped  to  deny  that  claimant  was  in- 
sured's employee,  and  that  the  award  was  covered  by  the  policy,  and 
hence  could  not  raise  the  objection  that  ^claimant  was  the  employee  of  an 
independent  contractor,  that  the  award  was  made  on  account  of  insured's 
failure  to  cause  the  independent  contractor  to  carry  compensation  insur- 
ance, and  that  Laws  1913,  p.  355,  §  31,  declaring  a  person  having  work 
done  by  an  independent  contractor  whose  employees  were  not  so  insured 
an  "employer"  of  such  employees  was  amended  in  1917  (Laws  1917,  p. 
504)  so  as  not  to  declare  such  person  an  "employer." 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

3.  MASTER   AND   SERVANT— "INDEPENDENT    CONTRACTOR" 
.AND  "EMPLOYEE"  DISTINGUISHED. 

The  principal  consideration  in  determining  whether  a  workman  is  an 
employee  or  an  independent  contractor  is  the  right  to  control  the  manner 
of  doing  the  work,  and  it  is  not  the  actual  exercise  of  the  right  by  inter- 
fering with  the  work,  but  the  right  to  control,  which  constitutes  the  test. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 
(For  other  definitions,  see  Word^  and  Phrases,  First  and  Second 
Series,  Employee;  Independent  Contractor.) 

Appeal  from  Second  Branch,  Appellate  Court,  First  District,  on  Ap- 
peal from  Municipal  Court  of  Chicago;  Wells  M.  Cook,  Judge. 

Action  by  the  Amalgamated  Roofing  Company  against  the  Travelers' 
'  Insurance  Company.  Judgment  for  defendant  was  affirmed  by  the  Appel- 
late Court,  and,  on  certificate  of  importance,  plaintiff  appeals.  Reversed 
and  remanded. 

Roy  O.  West,  Percy  B.  Eckhart,  William  Rothmann,  and  William  M. 
K(ein,  all  of  Chicago,  for  "appellant. 

Frank  M.  Cox  and  Albert  N.  Powell,  both  of  Chicago  (Robert  J. 
Folonie,  of  Chicago,  of  counsel),  for  appellee. 

Dunn,  J.  The  Appellate  Court  for  the  First  District,  having  af- 
firmed a  judgment  of  the  municipal  court  of  Chicago  in  favor  of  the  de- 
fendant, the  Travelers'  Insurance  Company,  granted  a  certificate  of  im- 
portance and  appeal  to  the  plaintiff,  the  Amalgamated  Roofing  Company. 

The  appellant  is  a  corporation  organized  to  buy  and  ^sell  at  wholesale 
and  retail  roofing  materials  and  other  building  materials,  and  to  con- 
struct and  erect  all  kinds  of  buildings.  Jt  had  a  plant  at  Clearing;  Ill- 
consisting  of  several  buildings.  In  the  spring  of  1918  it  undertook  the 
erection  of  a  new  warehouse  adjoining  the  north  end  of  its  plant,  using 
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the  iw%st  wall  as  a  part  of  the  new  structure.  About  the  middle  of  May 
the  appellant,  throuj^  its  president,  entered  i^to  an  oral  contract  with 
J.  N.  Colvin  to  lay  5ie  roof  of  the  new.  warehouse'  at  ^1.50  a  square,  and 
to- make  some  repairs  on  the  bid  roof,  the  price  of  winch  was  not  agreed 
on,  the  appellant  furnishing  the  material.  The  wo|ic  was  done  under  the 
direction  of  Colvin,  who  was  told  to  look  for  instt)|ctions  as  to  the  work 
to  the  appellant^s  foreman,  Robert  McLean.  Colviti  hired,  paid,  and  dis- 
charged uie  workmen,  though  oiie  was  dl&charged  by  him  at  McLean's 
request.  McLean  gave  directions  about  the  work,  which  were  followed 
by  Colvin  and  his  workifien.  On  May  28,  Walter  M.  Frame  was  em- 
ployed by  Colvin  to  work, on  the  job,  and  oh  June  1,  while  so  employed, 
received  an  injury  which  caused  his  death  the  same  day. 

The  appellee,  a  liability  insurance  company,  had  issued  to  tHe  appel- 
lant a  policy  whereby  it  agreed  with  the  appellant— 
"sLS  respects  personal  injuries  sustained  by  his  employees,  including  death 
at  any  time  resulting  therefrom,  as  follows : 

'Indemnity. — I.  -(a)  To  pay  to  the  person,  and  in  the  manner  pro- 
vided by  the  Workmen's  Compensation  Law,  any  sum  due  or  to  become 
due  from  his  employer  because  of  any  such  injury  and  the  obligation  for 
compensation  therefor  imposed  upon  or  accepted  by  this  employer  under 
certaini  statutes  cited  and  described  in  an  indorsement  atta^hcxl  to  this 
policy,  each  of  which  statutes  is  herein  referred  to  as  the  Workmen's 
Compensation  Law.  It  is  agreed  that  all  of  the  provisions  of  each  Work- 
men's Compensation  Law  covered  hereby  shall  be  and  remain  a  part  of 
this  contract  as  fully  and  completely  as  though  written  herein,  so  far  as 
they  apply  to  compensation  for  any  personal  injury  or  death  covered  by^ 
this  policy  while  this  policy  shall  remain  Ifi.  force,  and  all  premiums  pro- 
vided by  this  policy  or  by  any  indorsement  hereon  shall  be  fully  earned, 
whether  any  such  Workmen's  Compensation  Law,  or  any  part  of  any 
such,  is  now  or  shall  hereafter  be  declared  invalid  or  unconstitutional. 
This  obligation  for  compensation  shall  include  all  provisions  of  the  Work- 
mea's  Compensation  Law  respecting  funeral  expenses,  medical,  surgfical, 
nurse,  and  hospital  service,  medical  or  ^surgical  apparatus  or  appliances, 
and  medicines.  Nothing  herein  contained  shall  operate  to  so  extend  this 
policy  as  to  include  within  its  terms  any  Workmen's  Compensation  Law, 
scheme,  or  plan  not  cited  and  described  in  an  indorsement  hereto  at- 
tached. 

-  "(b)  To  indemnify  this  employer  against  loss  by  reason  of  the  lia- 
bility imposed  upon  him  by  law  for  damages  on  account  of  such  inju- 
ries. 

''Service. — II.  (1)  To  serve  this  employer  by  the  inspection  of  work 
places  covered  by  the  policy  when  and  as  deemed  desirable  by  the  com- 
pany, and  thereupon  to  suggest  to  this  employer  such  changes  or  improve- 
ments, as  may- operate  to  reduce  the  number  or  severity  of  injuries  dur- 
ing work;  and  (2)  j)on  notice  of  such  injury  by  investigation  thereof 
and  by  settlement  of  i?iy  resulting  claims  in  accordance  with  the  law. 

"Defense. — III.  To  defend  in  the  name  and  on  behalf  of  this  em- 
ployer any  suits  or  other  proceedings  which  may  at  any  time  be  instituted 
against  him  on  account  of  such  injuries,  including  suits  or  other  proceed- 
ings alleging  such  injuries  and  demanding  damages  or  compensation 
therefor,  altiiough  such  suit§,  other  proceedings,  allegations  or  demands 
are  wholly  groundless,  false  or  fraudulent 

"Expenses. — IV.  To  pay  all  costs  taxed  'against  this  employer  in  any 
legal  proceeding  defended  by  the  company,  all  interests  accruing  aiter 
entry  of  judgment,  and  all  expenses  incurred  by  the  company  for  inves- 
tigation, negotiation  or  defense. 

"Persons  Covered, — V.  This  agreement  shall  apply  ito  such  injuries 
sustained  by  any  person  or  persons  legally  employed  by  this  employer 
whose  entire  remuneration  shall  be  included  in  the  total  actual  remunera- 
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tion  for  which  provision  is  hereinafter  made,  upon  which  remuneraticm 
the  premium  for  this  policy  is  to  be  .computed  and  adjusted,  and  to  such 
injuries  sustained  by  ihe  president,  any  vice  president,  secretary  or  treas- 
urer of  this  employer,  if  a  corporation;  but  the  remuneration  of  any  such 
officer  may  be  exs:luded  unless  he  personally  supervises  the  manual  or 
mechanical  processes  covered  hereby." 

The  policy  became  effective  January  28,  1916,  and  was  to  remain  in 
force  until  canceled  by  one  of  the  parties  in  the  manner  provided  by  sec- 
tion (b)  of  the  policy.  By  the  terms  of  section  (a)  of  tiie  policy^  which 
is  set  out  above,  the  provisions  of  the  Workmen's  Compensation  Act  of 
1913  (Laws  1913,  p.  335)>  the  Workmen's  Ck)mpensation  Act  of  1915 
(Laws  1915.  p.  AGO),  and  any  laws  amendatory  thereof  which  might  be- 
come effective  while  the  policy  was  in  force,  became  a  part  of  the  con- 
tract, those  acts  being  described  in  the  indorsement  attached  to  the  policy 
mentioned  in  section  (a). 

On  July  11,  1918,  Rhoda  Frame,  the  administratrix  of  the  estate  of 
Walter  M.  Frame,  filed  with  th?  Industrial  Commission  a  petition  for 
compensation  for  his  death,  which  she  alleged  resulted  from  an  accident 
arising  out  of  and  in  the  course  of  his  employment  by  the  appellant,  J. 
N.  Colvin  and  the  J.  N.  Colvin  Roofiing  Company.  A  hearing  before  an 
arbitrator  resulted  in  a  finding  that  the  deceased  and  the  respondents  on 
June  '1,  1918,  were  operating  under  the'  provisions  of  the  Workmen's 
Compensation  Act,  and  on  that  date  the  deceased  sustained  an  accidental 
injury  which  arose  out  of  and  in  the  course  of  his  employment,  and  an 
award  against  the  respondents  of  $10  a  week  for  400  weeks.  On  review 
by  the  Industrial  Commission  the  award  was  ordered  on  December  2, 
1918,  to  stand  as  the  award  of  the  Commission.  It  has  not  been  re- 
viewed in  any  proceeding  for  that  purpose,  and  the  appellant  is  perform- 
ing the  award.  The  appellee  was  notified  of  the  proceeding  before  the 
Industrial  Commission,  but  denied  any  liability  under  its  pfolicy.  It  did, 
however,  through  its  attorney  make  defense  in  the  appellant's  name  be- 
fore \  the  arbitrator  and  the  Commission,  but  no  claim  is  based  on  its  ac- 
tion in  this  regard.  After  the  confirmation  of  the  .award  the  appellee 
finally  declined  any  further  connection  with  the  case,  and  disclaimed  any 
liability  by  reason  of  it^  contract,  as  it  had  done  from  the  beginning. 

In  its  statement  of  claim  the  appellant  alleged  that  Frame,  while 
working  for  and  employed  by  the  appellant  under  the  Workmen's  Com- 
pensation Laws  of  the  state  of  Illinois,  received  accidental  injuries  which 
caused  his  d^atji;  that  his  administratrix  brought  proceedings  for  com- 
pensation against  the  appellant  before  the  Industrial  Board;  that  the 
appellee  had  due  notice  of  such  proceedings  and  appeared  and  defended; 
that  an  award,  as  above  mentioned,  was  made  on  December  2,  1918,  and 
that  the  appellee  on  December  19.  1918,  refused  to  longer  defend  the  ap- 
pellant in  said  proceeding  and  other  proceedings  for  the  review  of  the 
decision,  and  refused  to  pay  the  award  or  any  part  thereof,  and  that  the 
appellant  has  paid  all  accrued  payments  on  the  award.  The  appellee's 
affidavit  of  merits  denied  that  Frame  was  an  employee  of  the  appellant, 
but  alleged  that  he  was  an  employee  of  J.  N.  Colvin,  an  independent  con- 
tractor, and  that  the  award  of  the  Industrial  Commission  was  made  on 
account  of  the  failure  of  the  appellant  to  cause  Colvin  and  his  employees 
to  carry  compensation  insurance,  and  not  on  the  ground  that  Frame  was 
an  employee  of  the  appellant.  The  cause  was  heard  by'  the  court  with- 
out a  jury. 

[1]  The  appellee's  contentions  are  that  the  policy  dki  not  insure  the 
appellant  as  to  Frame,  because  he  was  not,  at  the  time  he  was  injured, 
in  the  employ  of  the  appellant,  but  was  an  employee  of  Colvin,  an  inde- 
pendent contractor,  while  the  contract  on  the  part  of  the  appellee  to  in- 
demnify the  appellant  was  expressly  limited  to  appellant's  own  employees. 
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At  the  time  the  policy  was  issued  section  31  of  the  act  of  1913  was 
in  force,  which  provided,  in  substance,  that  any  person  contracting  to 
have  done  for  him  any  work  enumerated  as  extra-hazardous  in  para- 
^aph  (b)  of  section  3,  requiring  the  employment  of  employees  on  the 
premises  where  such  work  was  to  be  done,  who  did  not  require  the  per- 
son, firm,  or  corporation  tmdertaking  to  do  such  work  to  insure  his,  their, 
or  its  liability  to  pay  the  compensation  provided  for  in  the  act  to  his, 
their,  or  its  employees,  should  be  included  in  the  term  "employer,**  and 
ivith  the  immediate  employer  should  be  jointly  and  severally  !iable  to  pay 
the  compensation  provided  for  and  be  subject  to  all  of  the  provisions  of 
the  act  '  Laws  1913,  p.  355.  TJiis  section  was  amended  in  1917  (Laws 
1917,  p.  504).  and  the  amended  section  was  in  force  when  Frame  received 
his  injury.    It  provided  as  follows: 

"Any  one  engaging  In  any  business  or  enterprise  referred  to  in  sub- 
sections' 1  and  2  of  paragraph  (b)  of  section  3  of  this  act  who  undertakes 
to  do  any  work  enumerated  therein,  shall  be  liable  to  pay  compensation 
to  his  own  immediate  employees  in  accordance  with  the  provisions  of 
this  act,  and  in  addition  thereto  if  he  directly  or  indirectly  engages  znxy 
contractor,  whether  principal  or  subcontractor  to  do  any  such  work,  he 
shal!  be  liable  to  pay  compensation  to  the  employees  of  any  such  con- 
tractor or .  subcontractor  unless  such  contractor  or  subcontractor  shall 
have  insured,  in  any  company  or  association  authorized  under  the  laws 
of  this  state  to  insure  the  liability  ^  to  pay  compensation  under  this  act, 
or  guaranteed  his  liability  to  pay  such  compensation.  In  the  event  any 
such  person  shall  pay  compensation  under  this  section  he  may  recover  the 
amount  thereof  from  the  contractor  or  subcontractor,  if  any,  and  in  the 
c\'€nt  the  contractor  shall  pay  compensation  under  this  section  he  may 
recover  the  amount  thereof  from  the  subcontractor,  if  any.  This  action 
shall  not  apply  in  any  case  where  the  accident  occurs  elsewhere  than  on, 
in  or  about  the  immediate  premiseis  on  which  the  principal  has  con- 
tracted that  the  work  shall  be  done." 

This  act  did  not  declare  that  the  person,  firm,  or  corporation  con- 
tracting to  have  the  work  done  shall  be  included  in  the  term  "employer." 
and  it  is  argued  that  the  "contractor's  employees  did  not  become  the  em- 
ployees of  3ie  person,  firm,  or  corporation  contracting  to  have  the  work 
done,  and  were  therefore  not  within  the  terms  of  the  appellee's  policy. 
The  appellant  on  the  other  hand,  contends  that  the  finding  of  the  Indus- 
trial Commission  that  the  deceased,  Walter  M.  Frame,  and  respondents 
were  operating  on  the  1st  day  of  June,  1918,  under  the  provisions  of  the 
Workmen's  Conrpensation  Act,  and  that  on  the  date  last  above  mentioned 
the  deceased  sustained  accidental  injuries  which  did  arise  out  of  and  in 
the  course  of  the  employment,  was  conclusive  and  binding  on  the  appellee, 
and  that  the.  appellee,  haying  refused  to  further  defend  the  proceeding, 
is  stopped  to  claim  that  Frame  was  not  an  employee  of  the  appellant. 

By  the  policy  the  appellee  not  only  undertook  to  pay  the  compensa- 
tion provided  by  the  Workmen's  Compensation  law,  but  also  to  defend, 
in  the  name  and  on  behalf  of  the  employer,  any  suits  or  other  proceedings 
which  might  at  any  time  be  instituted  against  it  on  account  of  such  inju- 
ries, including  suits  or  other  proceedings  alleging  stKh  injuries  and  de- 
manding damages  or  compensation  therefor,  although  such  suits,  other 
proceedings,  allegations,  or  demands  are  wholly  groundless,  false,  or 
fraudulent.  The  petition  filed  with  the  Industrial  Commission  alleged  that 
on  the  1st  day  of  June;  1918,  Walter  M.  Frame  received  an  injury  by  rea- 
son of  an  accident  arising  out  of  and-  in  the  course  of  his  employment  by 
the  above-named  employers,  which  iAjury  resulted  in  the  death  of  said 
employee.  Name  of  injured  employee, -Walter  M.  Frame;  name  of  em- 
p4oyer4  Amalgamated  Roofing  Company,  J.  N.  Colvin.  and  J.  N.  Colvin 
Rooming  C6mpany.  This  "was  a  proceeiding  instituted  against  the  appel- 
lant on  accotmt  of  iniurie^  alleged  to  have  been  sustained  by  an  employe*' 
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demanding  compensation  therefor,  and  the  appellee  was  bound  to  defend 
the  proceeding  though  it  was  wholly  groundless,  false,  or  fraudulent. 
The  appellee,  being  bound  to  defend  the  proceeding  for  compensation 
and  to  indemnify  the  employer,  against  loss  by  reason  of  the  liability  im- 
posed upon  it  by  law  for  damages  on  account  of  such  injury,  is  con- 
cluded equally  with  the  appellant  by  the  award  in  that  proceeding.  That 
award  was  a  liability  imposed  by  law  upon  the  appellant  for  damages  on 
account  of  an  injury  to  its  employee.  The  evideftce  on  which  that  Ending 
and  award  were  made  does. not  appear  in  this,  record.  The  claim  as 
made  was  for  an  injury  to  the  deceased  as  an  employee  of  the  appellant. 
Paragraph  (f)  of  section  19  of  the  Workmen's  Compensation  Act  (Laws 
of  1917,  p.  502)   provides: 

^*The  decision  of  the  Industrial  Board,  acting  within  its  powers,  ac- 
cording to  the  provisions  of  paragraph  (e)  of  this  section,  and  of  the 
arbitrator  or  committee  of  arbitration,  where  no  review  is  had  and  his 
or  their  decision  becomes  the  decision  of  the  Industrial  Board  in  accord- 
ance with  the  provisions  of  this  section,  shall,  in  the  absence  of  fraud, 
be  conclusive .  unless  reviewed  as  in  this  paragraph  hereinafter  provided." 

The  decision  of  the  Industrial  Commission  not  having  |>een  reviewed 
under  this  statute,  became  conclusive  upon  the  appellant  as  an  award  of 
compensation  against  it  as  Frame's  employer,  and  a  liability  was  thereby 
imposed  upon  it  by  law  for  compensation  because  of  his  injury.  The 
award  is  conclusive  on  the  appellant  that  Frame's  administratrix  was  en- 
titled to  compensation  because  of  an  accidental  injury  which  arose  out 
of  and  in  the  course  of  the  deceased's  employment  by  the  appellant  The 
appellee,  having  contracted  to  defend  that  proceeding  and  to  indenmify 
the  appellant  against  loss  by  reason  of  the  liability  imposed  upon  it  by 
law  for  such  damages  is  also  bound  by  the  award. 

[2]  The  policy  provided  that—  , 

"This  agreement  shall  apply  to  such  injuries  sustained  by  any  person 
or  persons  legally  employed  by  this  employer  whose  entire  remuneration 
shall  be  included  in  the  total  actual  remuneration  for  which  provision 
is  hereinafter  made,  upon  which  remuneration  the  premium*  for  this  pol- 
icy is  to  be  computed;" 

The  agreement  was  also  subject  to  the  condition  that — 

"The  premium  is  based  upon  the  entire  remimeration  earned  during 
any  policy  period  by  all  employees  of  this  employer  engageii  in 'the  busi- 
ness operations  described  in  said  declarations  and  not  herein  elsewhere 
specificaUy  excluded,  the  amount  of  such  remuneration  to  be  exhibited  by  < 
the  employer  to  the  company  as  provided  in  condition  (c)  hereof,  and  the 
earned  premium  adjusted  in  accordance  therewith  at  the  rates  hereinarf- 
ter  specified." 

The  appellee  argues  that,  from  these  and  other  provisions  of  Ae  con- 
tract, it  appears  that  the  pstrties  intended  to  contract  with  reference  to 
such  injuries  as  might  be  sustained  during  any  policy  period  by  the  ap- 
pellant's own  personal  employees  hired  and  paid  by  the  appellant  and 
carried  by  it  on  its  time  books  and  pay  roll.  The  appellee  was  authorized 
to  (examine  the  books  of  the  appellant  at  any  time  so  far  as  they  relate* 
to  the  remuneration  earned  by  any  employees  of  the  appellant  while  the 
policy  was  in  force. 

It  is  argued  that  the  persons  covered  by  the  contract  are  limited  by 
the  remuneration  paid  by  the  appellant  to  its  employees,  as  shown  by 
the  appellant's  audited  pay  roll,  time  books  etc..  furnished  by  tiie  appel- 
lant to  the  appellee  for '  the  purpose  of  determining  the  premium  payable 
on  the  contract.  The  liability  of  the  appellee  on  the  policy  is  not  limited, 
because  the  total  premium  which  it  was  entitled  to  collect  could  not  be 
ascertained  imder  the  policy  until  after  the  end  of  the  policy  year.  The 
appellee  was  liable  under  th^^g^dlicy  for  an  injury  to  an  employee  of  the  . 
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appelant,  and  the  ai^llant  waS  liable  for  premium  upon  the  entire  re- 
rnuneration  earned  by  all  its  employees,  regardless  of  what  the  time  books 
and  pay  rolls  of  the  appellant  might  show;  but  the  amount  of  the  pre- 
mium could  not  be  ascertained  until  the  expiration  of  the  policy  year, 
because  it  is  impossible  to  know  what  will  be  the  entire  remuneration 
Earned  during  any  part  of  the  period  by  all  the  employees  of  the  em- 
ployer until  the  expiration  of  the  policy  period.  The  payment  of  the. 
premium  in  advance  was  not  contemplated  and  is  not  a  condition  prece- 
dent to  liability  for  the  compensation. 

The  appellant  has  argued  that'  Frame  was  an  employee  of  the  appel- 
lant at  common  law,  but  that  is  a  question  of  fact  which  was  determined 
adversely  to  the  appellant  by  the  municipal  court  and  the  Appellate  Court 
and  is  not  open  for  consideration  here. 

[3]  Whether  Colvin  was  an  independent  contractor  or  an  employee 
of  the  appellant  was  a  question  of  fact  upon  which  the  evidence  was  dis- 
puted. The  principal  consi(kration  in  determining  whether  a  workman 
is  an  employee  or  an  independent  contractor  is  the  right  to  control  the 
manner  of  doing  the  work.  It  is  not  the  actual  exercise  of  the  right  by 
interfering  with  the  work,  but  the  right  to  control  which  constitutes  the 
test 

"An  independent  contractor  is  one  who  undertakes  to  produce  a 
g^ven  result  withdut  being  in  any  way  controlled  as  to  the  method  by 
which  he  attains  that  result."    Jaggard  on  Torts,  §  7i. 

The  fact  that  payment  is  to  be  made  by  the  piece  or  the  job  or  the 
day  or  hour  does  not  necessarily  control,  where  the  workman  is  subject 
to  the  control  of  the  employer  as  an  employee  and  not  as  a  contractor. 
Decatur  Railway  &  Light  Co.  v.  Industrial  Board,  276  III.  472,  114  N. 
E.  915;  Bristol  &  Gale  Co;  v.  Industrial  Com.,  292  111.  16,  126  N.  E.  -599; 
Franklin  Coal  Co.  r.  Industrial  Com.,  296  111.  329,  129.  N.  E.  811,  This 
question,  however,  is  not  the  controlling  question  in  tjiis  case.  It  was 
in  the  proceeding  before  the  Industrial  Commission.  The  mimicipal  court 
did  not  have  before  it  the  evidence  which  was  heard  by  the  arbitrator  or 
the  Industrial  Commission.  Even  if  it  had  had  the  right  in  this  colla- 
teral proceeding  to  review  the  decision  of  the  Commission  it  had  not  the 
evidence  upon  which  the  Commission  acted.  It  was  not  a  question  to  be 
determined  by  the  municipal  court  whether' Frame  was  ah  employee  of 
the  appellant  or  not.  The  questiqn  before  that  court  was  whether  there 
was  a  liability  imposed  upon  the  appellant  by  law  for  damages  on  ac- 
count of  an  injury  to  its  employee.  The  law  provided  a  .tribunal  for  the 
determination  of  that  question.  The  appellee , agreed  to* defend  for  the 
appellant  any  proceedings- which  might  at  any  time.be  brought  against 
the  appellant  on  accoimt  of  such  injuries',  even  though  wholly  groundless, 
false,  or  fraudulent,  and  to  indemnify  the  appellant  against,  loss  by  rea- 
son of  the  liability  imf>osed  upon  it  by  law. 

The  appellant  submitted  to  the  trial  court  various  propositions  of  law 
and  fact  to  be  Held  by  the  court.  Among  others  was  the  following  pro- 
position of  law: 

'The  court  holds  that,  by  the  finding  and  decision  of  the  Industrial 
Board  of  Illinois  that  Walter  M.  Frame  was  an  employee  of  the  plain- 
tiff, and  by  the  failure  and  refusal  of  the  defendant  to  review  the  same, 
the  defendant  is  estopped  to  deny  that  the  said  Walter  M.  Frame  was,  at 
the  time  he  received  the  injuries  which  caused  his  death,  an  employee  of 
the  plaintiff,  and  that  the  ^ndmg  of  said  Industrial  Commission  is  hnal, 
conclusive,  and  binding  upon  the  defendant  in  this  action." 

The  court  refused  this  proposition,  and  it  was  error  to  do  so. 

The  judgments  of  the  'Appellate  Court  and  the  municipal  court  will 
be  reversed,  and  the 'cause  will  be  remanded  to  the  municipal  court. 

Reversed  and  remanded. 
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CHICAGO  &  A.  R.  CO.  v.  INDUSTRIAL  COMMISSION  et  al. 

(No.  14114.) 

(Supreme  Court  of  Illinois.     Dec.  22,  1921.) 

133  Northeastern  Reporter.  204. 

MASTER  AND  SERVANT  —  DEATH  OF  CUSTODIAN  SHOT 
WHILE  SELLING  GASOLINE  WITHOUT  AUTHORITY  HELD 
NOT  TO  "ARISE  OUT  OF  AND  IN  THE  COURSE  OF  EM- 
PLOYMENT." 

Where  a  railroad  employee  in  charge  of  a  pumping  station  and  also 
acting  as  cu^todian  of  the  railroad's  property  at  such  station  had  nq 
authority  or  permission  to  sell  gasoline,  but  agreed  to  sell  some  to  per- 
sons whp  did  not  intend  to  pay  therefor,  and  by  whom  he  was  killed  in 
an  attempt  to  lock  him  up  in  order  that  they  might  make  their  escape 
without  paying,  the  injury  causing  death  did  not  arise  out  of  and  in  the 
course  of  the  employment  within  Workmen's  Compensation  Act. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[1].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment.) 

Error  to  Circuit  Court.  Sangamon  County;  Frank  W.  Burton.  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Martha 
Drischel  and  others  for  compensation  for  the  death  of  John  H.  Drischel, 
opposed  by  the  Chicago  &  Alton  Railroad  Company,  employer.  Com- 
pensation was  denied,  and  the  decision  confirmed  by  the  circuit  court  and 
the  applicants  bring  error.     Affirmed, 

E.  A.  Perry,  of  Springfield,  for  plaintiffs  in  error. 

Patton  &  Patton,  of  Springfield  (William  L.  Patton  and  Henry  L. 
Pattoii.  both  of  Springfield,  and  Silas  H.  Strawn,  of  Chicago,  of  counsel), 
for  defendants  in  error. 

Farmer.  J.  This  writ  of  error  was  granted  for  the  purpose  of  te- 
viewing  a  judgment  of  the  circuit  court  of  Sangamon  county  confirming 
the  action  of  the  Industrial  Commission  in  denying  compensation  under 
the  Workmen's  Compensation  A'Ct  (Hurd's  Rev.  St  1919,  c.  48,  §§  126- 
152i)  to  plaintiffs  in  error.  John  H.  Drischel,  an  employee  of  defendant, 
in  error,  was  shot  and  killed  at  the  place  of  his  employment  on  the  night 
of  August  11.  1917.  He  left  a  widow  and  two  dependent  children,  who 
filed  an  application  with  the  Industrial  Commission  for  compensation. 
At  the  hearing  before  an  arbitrator  compensation  was  denied  on  the 
ground  that  the  deceased  and  his  employer  were  at  the  time  engaged  in 
interstate  commerce,  and  the  arbitrator  made  in  order  dismissing  the 
application  for  want  of  jurisdiction.  On  a  review  by  the  Industrial  Com- 
mission of  the  decision  of  the  arbitrator  the  commission  held  the  parties 
were  subject  to  the  Workmen's  Compensation  •  Act.  but  that  the  injury 
causing  the  death  did  not^  arise  out  of  and  in  the  course  of  the  employ- 
ment, and  denied  the  application  for  compensation.  The  circuit  court 
confirmed  the  decision  of  the  Industrial  Commission,  and  this  court 
granted  applicants'  petition  for  a  writ  of  errors- 
Deceased  had  been  employed  about  nine  years  at  the  pumping  plant 
of  defendant  in  error  at  a  pumping  station  where  its  railroad  crosses  the 
Sangamon  river.  His  duties  were  to  pump  water  into  a  tank  for  engines 
of  both  passenger  and  freight  trains.  Deceased  lived  in  a  building  at  the 
pumping  station.    Gasoline  was  kept  in  another  building  at  the  station  to 
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rtm  the  pump  engine  and  also  for  use  of  deceased  in  cooking,  but' not  for 
sale  to  any  one.  The  foreman  of  the  water  department  of  defiant  in 
error  testified  Drischel  was  custodian,  of  its  property  there,  but  had  ho 
autbbrity  or  permission  to  sell  .gasotine.-^  Roy  Watkins  testifiM  that  he, 
Roccoe  Ruhlon,  Odie  Jones,  and  two  girls  were  riding  in.  an  automobile 
the  night  of  August  11,  1917,  and  about  10:30  they  went  to  the  pun^ng 
station  where  Drischel, was  employed,  woke  him,  trailed  him- out,  attd  said 
thty  wanted  sohie  gasoline;  that  it  was  aa'  emergency  case,  prischel 
went  to  the  oil  house,  unlocked  the -door,  an^  began  filling  a  can  'with 
gasoline.  Ruhlon  gave  witness  a  revolver  and  told  him-  to  lock  Drischel 
.up  in  the  oil  house.  Affer  the  oil  was  brought  otit  Ruhlon  took  the 
revolver  and.  tried  to 'lock  Drischel  in  the  oil  house,  but  he  forced  Jiis  way 
out,  and  a  scuffle  ensued,  during"  which  Drischel  was  shot.  Watlqns  tes- 
tified when  Ruhlon  drew  his  gun  Drisdiel  told  him  to  quit  fooling/  take 
the  oil,  and  go  on,  but,  fearing  Drischel  might  telephone  the  {>olic&  it  was 
thought  best  to  lock  him  in  Uie  oil  house,  as  they  ^id  not  intend  to  pay 
for  the  gasoline.  Ruhlon  was  in  the  penitentiary  at  the  time  of  the  hear- 
ing, and  Jones  in  th,e  state  reformatory.  It  was  stipulated  they  would 
testify  th^  were  the  other  two  meu  in  the  automobile;  that  they  went  to 
the  pumping  station  to  get  gasoline  and  did  not  intend  to  psiy  for  it. 
Drischel  at  first  objected  t6  letting  them  /have  it<  but  finally  agreed  to 
sell  them  some.  He  went  to  the  house  where  the  gasoline  was  kept,  filled 
a  can,  and  in  a  comroversy  that  6ccurr^d  when  Uiey  refused  to  pay  for 
it  Drischel  was  shot  and  killed.  * 

Defendant  in  error  contends :  (1)  That  the  injury  causing  Ddschel?s 
death  did  not  arise  out  of  and  in  the  course  of  his  employment,  but  arose 
out  of  and  in  the  course  of  a  violation  of  his.  duty  to  his  employer,  viz. 
an  attempt  tp  sell  gasoline,  which  he  Iuk!  no  authority  to  do;  (2)  that 
cVen  if  the  injury  aro3e  out  of  and  in  the  course  of  the  employm^t,  the 
duties  of  Drischrf  bore  such  a  close  relation  to  itatecstate  commerce  as  to 
be  a  substantia]  part  of  it  and  the  Industrial  Comtnission  had  no  juris- 
diction. • 

Plaintiffs  in  error  contend^ that  Drischel  wa(s  employed  in  two  dif- 
ferent capacities,  one  of  which  was  oigineier  at  the  pumping  station,  the 
other  as  custodian  of  his  employer's  property  at  the  station,  and  that  the 
injury  and  death  occurred  while  he  was  acting  only  in  the  latter  capa- 
city, and  Ohio  Building  Vault  Co.  v.  Ind^iistrial  Board,  277  111.  96,  115  N. 
E.  149,  and  Chicago  Dry  Kiln  Co.  Ar,  Industrial  Board.  276  111.  556,  114* 
N.  £.  1009,  Ann.  Cas.  1918B,  645,  are  relied  on  as  supporting  the  right 
to  compensation.  In  both  of  those  cases  the  injured  employee  was  night 
watchman  anid  was  assaulted  while  in  the  performance,  of  his  duty  as 
such.  Concedii^  Drischel  was  custodian  of  tlie  property  o*f  defendant 
in  error  at  the  pumping  plant  and  his  duty  was  to  protect  it  against  de- 
predations of  others,  did  the  injury  occur 'while  he  was  engaged  in  the 
performance  of  that  duty?  The  tmcontradtcted  proof  is  that  he  was  en- 
gaged in  selling  the  property,  which  he  had  no  right  to  do.  It  is  argued 
that  the  men  in  the  automobile  appealed  to  him  to  sell  thenr  gasoline  6n 
the  ground  that  it  was  an  emergency  case,  which  was  a  mere  subtertuge, 
for  they  had  agreed  among  themselves  before  going  to  the  station  that 
they  would  procure  it  by  force  or  fraud' and  would  not  pay  for  it,;  that 
the  act  was,  in  effect,  a  robbery,  in  resisting  which  Drischel  was  killed 
while  trying  to  protect  his  employer's  property.  The  proof  shows  that 
Drischel  consented  to  sell  the  automobile  party  the  gasoline..,.  Without 
any  knowledge  on  his  part  of  their  intention  not  .to  pay  for  it  he  pr(>-' 
ceeded  to  fill  a  can  for  them,  for  which  he  asked*  $1.  After  securing  the . 
gasoline  the  men  in  the  automobile,  or  some  6f  them,  attempted  to  locks 
Drischel  in  the  building  where  the  gasoline  was  kept,  so  that  they  might 
get  away  before  the  police  coilld.be  called.  A  scuflBe  or  fight  resulted 
from,  that  attempt,  in  which  Drischel  waS  shot..    The  shot  was  not  the 
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result  of  Drischel's  efforts  to  prevent  the  men  from  taking  his  employer's 
gasoline,  for  he  Iiad  procured  it  for  them  in  the  expectation  that  they 
w6uld  pay  for  it.  He  even  consented,  according  to  the  testimony  of  Wat- 
kins,  when  one  of  the  men  displayed  a  gun,  that  they  **quit  fooling,  take 
the  oil,  and  go  on."  As  custodian  of  his  employer's  property  Drischers 
duty  was  to  protect  it  for  the  use  for  which  it  was  kept.  He  was  not 
discharging  his  duty  as  custodian  while  selling  the  property*.  WTiatever 
may  have  been  Drischel's  intention  with  reference  to  the  money  he  ex- 
pected ^o  receive  for  the  gasoline  cannot  alter  the  situation.  His  in- 
jury and  death  did  not  arise  out  of  his  duty  to  protect  and  preserve  the 
gasoline  for  his  employer's  use,  but  resulted  from-  a  violation  of  that 
duty.  This  court  in  several  cases  has  discussed  the  question  when  an 
injury  to  an  employee  arises  out  of  and  in  the  course  of  the  employment.  - 
In  Central  Garage  v.  Industrial  Com..  286  111.  291,  121  N.  E.  587,  the 
cfeurt,  reviewing  authorities,  American  and  English,  said: 

"The  adjudicated  cases,  Ajnerican  and  English,  so  far  as  we  are  in- 
formed, universally  hold  that  an  injury  to  an  employee  while  engaged  in 
a  voluntary  act  not  accepted  by  or  known  to  the  employer  and  outside 
the  duties  for  which  he  is  employed  cannot  Jbc  said  to  arise  out  of  his 
employment." 

The  cases  decided  by  this  court  holding  the  killing  or  injuring  of  a 
watchman  while  in  performance  of  the  duty  of  his  emplojinent  are 
clearly  distinguishable  from  this  case.  Under  the  proof  in  this  case  it 
cannot  be  said  the  injury  and  death  of  the  employee  arose  out  of  and  in 
the  course  of  the  performance  of  his  duty  to  his  employer. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


SOLDSMITH  v.  PAYNE,  Director  General  of  Railroads. 
(No.  14062.) 

(Supreme  Court  of  Illinois.     Oct.  22.   1921.     Rehearing  Denied  Dec.   13, 

1921.) 

133  Northeastern  Reporter,  52. 

1.  MASTER  AND  SERVANT— INTRASTATE  CARRIER  SUBJECT 

TO  WORKMEN'S  COMPENSATION  ACT. 

A  railroad  company  engaged  in  intrastate  commerce  is  subject  to  the 
Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  361.) 

3.  MASTER  AND  SERVANT— BURDEN  ON  CARRIER  TO  AVOJD 

COMPENSATION  ACT. 

To  avoid  liability  under  the  Workmen's  Compensation  Act,  a  railroad 
company  engaged  in  both  interstate  and  intrastate  commerce  has  the  bur- 
den of  showing  that  the  work  being  done  at  the  time  of  the  injury  was 
in  interstate  commerce.  . 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  403.) 

Appeal  from  .Circuit  Court.  Lake  County :  Claire  C.  Edwards,  Judge. 

Action  by  Joseph  Goldsmith  against  John  Barton  Payne,  Director 
General  of  Railroads.  From  judgment  •  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 
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Ralph  J.  Dady,  of  Waukegan,  and  Morse  Ives,  of  Chicago,  for  ap- 
pellant 

Edgar  R.  Hart  and  I.  C.  Belden,  both  of  Chicago,  and  Hervcy  C. 
Coulson.  of  Waukegan  (Nelson  J.  Wilcox,  of  Chicago,  of  counsel),  for 
appellee. 

Dunn,  J.  Joseph  Goldsmith  brought  an  action  on  the  case  in  the 
circuit  court  of  Lake  county  against  the  Director  General  of  Railroads 
for  the  United  States,  operating  the  railroad  of  the  Chicago  &  North- 
western Railway  Company,  for  damages  for  injuries  received  on  Janu- 
ary 13,  1920.  The  declaration  averred  that  the  defendant  was  operating 
as  a  common  carrier  a  certain  train  in  interstate  commerce,  and  his  em- 
ployees engaged  in  the  operation  of  the  train  were  engaged  in  interstate 
commerce,  and  that  the  plaintiff,  while  riding  in  a  vehicle  upon  a  public 
street  in  the  city  of  Waukegan  across  the  railroad  track,  and  exercising 
all  due  care  for  his  own  safety,  was  injured  by  the  negligence  of  the  de- 
fendant's servants.  The  defendant  filed  the  general  issue  and  two  special 
pleas,  which  alleged  that  in  operating  the  train  the  defendant  was  en- 
gaged in  both  intrastate  and  interstate  commerce,  and  that  the  plaintifT 
was  an  employee  of  the  Great  Lakes  Fruit  Company,  an  Illinois  corpora- 
tion. Facts  were  alleged  showing  that  the  plaintiff,  the  Great  Lakes 
Fruit  Company,  and  the  defendant  were  all  bound  by  the  provisions  of 
the  Workmen's  Compensation  Act  of  the  state  of  Illinois  (Hurd's  Rev. 
St  1917,  c.  48,  §§  126-152i).  and  that  the  plaintiff's  injuries  arose  out  of 
and  in  the  course  of  his  employment  by  the  Great  Lakes  Fruit  Company, 
wherefore  it  was  averred  that  the  plaintiff's  right  to  damages  for  the 
injuries  complained  of  was  under  the  Workmen's  Compensation  Act  and 
this  action  could  not  I)e  maintained.  The  plaintiff  demurred  to  the  spe- 
cial pleas,  the  demurrer  was  overruled,  the  plaintiff  electing  to  stand 
by  his  demurrer,  judgment  was  rendered  against  him,  and  he  has  appealed 
directly  to  this  court  on  the  ground  that  a  constitutional  question  is  in- 
volved. 

[1-31  A  railroad  company  engaged  in  intrastate  commerce  is  subject 
to.  the  \V'orkmen's  Compensation  Act.  Keeran  v.  Peoria,  Bloomington  & 
Champaign  Traction  Co..  277  111.  413.  115  N.  E.  636.  Friebcl  v.  Chicago 
City  Railway  Co.,  280  III.  76.  117  N.  K  467.  A  railroad  company  en- 
gaged in  interstate  commerce  is  not  subject  to  that  act  Stalev  v.  Illinois 
Central  Railroad  Co.,  268  111.  356.  109  N.  E.  342,  L.  R.  A.  '1916A,  450. 
To  avoid  liability  under  the  act  a  railroad  company  engaged  in  both  in- 
terstate and  intrastate  commerce  has  the  burden  of  showing  that  the 
work  being  done  at  the  time  of  the  injury  was  in  interstate  commerce. 
Payne  v.  Industrial  Com,,  296  111.  223,  129  N.  E.  830.  It  appears  from 
the  pleadings  that  in  the  occurrence  in  whkh  the  plaintiff  was  injured 
the  defendant  was  engaged  in  interstate  commerce,  and  was  therefore* 
not  bound  by  the  provisions  of  the  Workmen's  Compensation  Act.  Sec- 
tion 3  of  that  act  provides  that  its  provisions  shall  apply  automatically  to 
air  employers  and  employees  engaged  in  carriage  by  land  or  water,  but, 
as  held  in  Staley  v.  Illinois  Central  Railroad  Co.,  supra,  the  Congress 
of  the  United  States,  by  the  f^ederal  Employers*  Liability  Act  (U.  S. 
Comp.  St  §§  8657-8665),  has  taken  jurisdiction  of  the  subject-matter  of 
the  Wbrkmen's  Compensation  Act  so  far  as  it  applies  to  interstate  com- 
merce, and  has  excluded  carriers  engaged  in  interstate  commerce  from 
the  provisions  of  that  act. 

[4]  The  special  pleas  were  based  upon  sections  6  and  29  of  the 
Workmen's  Compensation  Act.  Section  6  provides  that  no  comnion-law 
or  statutory  right  t6  recover  damages  for  injury  or  death  sustained  by  an 
employee  engaged  in  the  line  of  his  duty,  other  than  the  compensation 
provided  by  the  act,  should  be  available  to  any  employee  covered  by  the 
provisions  of«  the  act  o^  his  legal  representative,  or  to  any  one  dependent 
9 ^Vol,  IX — CQmp. 
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upon   him  or   otherwise   entitled   to   recover   damages   for   such   injury . 
These  provisions  apply  only  to  the  right  of  the  employee  against  his 
employer,  and  have  no  reference^o  the  liability  of  tiiird  persgns  causing 
injury  to  the  employee.    By  section  29,  however,  the  rights  of  employees 
suffering  injury  or  death  in  the  course  of  or  arising  out  of  the  employ- 
ment,  not  proximately  caused  by  the  negligence  of   the  employer,  but 
caused  under  circumstances  creating  a  legal  liability  for  damages  on  the 
part  of  some  person  other  than  the  employer,  are  dealt  with,  and  it  is 
declared  that  if  the  person,  other  than  the  employer  who  is  liable  for 
damages  ior  the  injury  or  death,  is  bound  by  Ae  provisions  of  the  act, 
the  right  to  recover  damages  shall  belong  to  the  employer,  and  shall  be 
limited  to  the  amount  of  compensation  payable  undeir  the  act;  bat  if  tiie 
person,  other  than  the  employer,  so  liable  for  damages  is  not  bound  by 
the  provisions  of  the  act,  then  legal  proceedings  may'  be  brought  against 
such  other  person  by  either  the  employer  or  the  injured  employee.  Uones 
V.  Fisher,  286  111.  606,  122  N.  K  95.    Hie  act  divides  em^oyers  and  em- 
ployees who  are  under  its  provisions  from  emplojwers  and  employees  who 
are  not  under  ffe  provisions,  and  establishes  a  different  rule  in  regard  to 
the  respective  rights  and  liabilities  of  all  employers  and  employees  under 
the  act  from  that  which  applies  to  employers  and  employees  not  under  the 
act.    Keeran  v.  'Peoria,  Bloomington  &  Champaign  Traction  Co.,  supra. 
In  Vaughan's  Seed  Store  v.  Simonini,  275  111.  477,  114  N.  E.  163,  Ann. 
Cas.  1918B,  713,  and  Marshall  v.  City  of  Pekin,  276  111.  187.  114  N.  E. 
497,  it  was  held  that  an  employer  might  be  subject  to  the  provisions  of 
the  Workmen's  Compensation  Act  so  far  as  some  part  of  his  business 
'Was  concerned,  and  not  subject  to  its  provisions  so  far  as  another  part 
of  his  business  was  concerned.    If  he  was  engaged  in  any  extrahazard- 
ous business  of  the  diaracter  of  those  mentioned  in  the  act,  then  he  w^oukl 
b^  subject  to  the  act  so.  far  as  his  employees  engagtM  in  that  business 
were  concerned^  but  he  would  not  be  tmder  the  provisions  of  the  act  so 
far  as  other  employees  not  elig^aged  in  the  extrahazardous  business  were 
concerned.    The  last  two  cases  cited  arose  under  the  act  of  1913,  while 
this  case  is  governed  by  the  act  of  1917,  the  jM-ovisions  of  which  apply 
without  election  to  all  employees  of  employers  engaged  in  any  business 
declared  by  the  act  to.  be  extrahazardous.    Being  engaged -in  carriag'e  by 
land,  appellee  is  sutject  to  the  provisions  of  the  Workmen's  Compensadoo 
Act  so  far  as  the  intrastate  business  wHkh  he  tntnsacts  is  concerned,  and 
would  be  subject  to  its  provisions  as  to  all  his  business  as  a  carrier  but 
for  the  f&ct  that  Congress,  having  assumed  jurisdiction  to  regulate  his 
interstate  business  in  {his  respect,  has  excluded  it  from  the  .oper.ation  of 
the  ■  Workmen'^  Compensation  Act     While  jthe  federal  Employtt-s'  Lia- 
bility Act  has  no  application  to  the  appeltant  or  his  injury,,'  it  does  have 
the  effect  of  excluding  the  appellee  from  the  provisions  of  the  Work- 
men's Compensation  Act  as  to  the  business  in  wluch  he  was  engaged  y/hen 
the  appellant  was  injtned.     Therefore,  when  engaged  iii  interstate  com- 
merce the  appellee  imd  his  employees  so  engaged  ^re  not  bound -by  die 
act,  and  he  is  not  entitled  lo  the  benefit  of  the  prpvisieos  of  section  29  in 
favor  of  employers  who  lire  bound  by  the  act    The  pleas  did  not  state 
any  defense  t6  the  action.  ^ 

The  judgment  will  be  reversed,  and  the  cause  remanded,  with  dilu- 
tions to  sustain  the  demurrer. 

Reversed  and  remanded,  with  directions. 
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McNAUGHT  v.   HIKES,  Djbbctor  General  of   Railroads. 
(Nq.  13861.) 

(Supreme  Court  of  Illinois.     Oct  22,  1921.     Rehearing  Denied  Dec.  7, 

192>.) 

133  Northeastern  Reporter,  53. 

2.  MASTER  AND  SERVANT  —  COMPENSATION  ACT   PROVI- 

SION    FOR    EMPLOYEES    IN    EXTRAHAZARDOUS    BUSI- 
NESS HELD  VALID. 
Workmen's  Compensation  Act,  §  3,  making:  .the  law  binding  on  those 

engaged  in  extrahazardous  enterprises  or  businesses,'  is  a  valid  exercise 

of  iiU  police  power. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  347.) 

3.  MASTER   AND  .SERVANT  —   MEAT   PACKER'S   SALESMAN 

HELD  WITHIN  COMPENSATION  ACT  PROVISIONS  AS  TO 

EXTRAHAZAJRDOUS  EMPLOYMENT. 

Under  Workmen's  Compensation  Act,  §§  3-5,  a  salesman  of  a  packing 
company  which  was  engaged  in  an  extrahazardous  business  was  included 
within  the  provisions  as  to  such  business,  injur^  on  his  way  from  visit- 
ing a  customer  in  the  general  line  of  his  emplos^nent,  though  not  actually 
engaged  in  extrahazardous  employment 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  361.) 

4.  MASTER  AND  SERVANT  —  PERSONAL  REPRESENTATIVE 

OF  DECEASED  EMPLOYEE  WITHIN  COMPENSATION  ACT, 

HELD  NOT  ENTITLED  TO  SUE  NEGLIGENT  THIRD  PER- 

SON  BOUND  BY  ACT. 

Where  employer  and  employee  were  within  the  terms  of  the  Work- 
men's Compensation  Act  when  the  employee  was  killed  by  third  person,  a 
carrier  engaged  in  intrastate  commerce,  and  therefore  likewise  within  the 
act,  the  personal  representative  of  the  deceased  employee  was  prohibited 
by  section  29  from  maintaining  action  against  the  carrier. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  389.) 

Error  to  Appellate  Court,  Third  District,  on  appeal  from  Circuit 
Court,  McLean  County;  Sain  Welty.  Judge. 

Action  by  Rosamond  McNa^ught,  administratrix,  against  Walker  D. 
Hines,  Director  General  of  Railroads.'-  From  judgment  for  plaintiff,  de- 
fendant brought  error  from  the  Appellate  Court,  and  oi.  affirmance  there 
(220  111.  App.  15)  brings  certiorari.  Reversed  and  remanded,  with  di- 
rections. 

Creorge  B.  Cnllespie,  of  Springfield  (L.  J.  Hackney,  of  Cincinnati, 
Ohio,  A.  E.  &  R.  C.  De  Mange,  of  Bk>omington,  Stanley  W.  Merrell,  of 
Cincinnati,  Ohio,  (jeorge  M.  (Hllespie.  of  Springfield,  and  F.  L.  Little- 
ton, of  Cipcinnati;  Ohio,  of  counsel),  for  plaintiff  in  error. 

Sigmund  Livingston,  of  Chicago,  and  W.  W.  Whitmore,  of  Bloom- 
ington,  for  defendant  in  error. 

Cabter.  J.     Defendant  in  error,  as  administratrix  of  her  husband's 
,  estate,  brought  a  suit  in  the  circuit  court  of   McLean  cotmty  ag^ainst 
Walker  D.  Hines,  Director^'General  of  Railroads,  operating  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  railway,  for  the  'death  of  her  hus- 
band, claiming  it  to  have  been  caused  by  th«  negligence  of  the  railway 
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company.  On  the  trial  before  a  jury  a  verdict  in  favor  of  defendant 
ill  error  was  given  for  $9,000  and  judgment  entered  thereon  in  the  cir- 
cuit court.  On  appeal  to  the  Appellate  Court  that  judgment  was  affirmed, 
and  the  case  has  been  brought  to  this  court  on  petition  for  certiorari. 

The  declaration  consisted  of  four  counts,  each  charging  in  some 
form  negligence  in  the  operation  of  the  engine  and  <cars  of  the  railway 
company.  It  appears  that  on  January  24.  1918.  the  deceased  was  a 
traveling  salesman  for  the  Wink  Packing  Company,  of  Peoria.  On  the 
afternoon  of  that  day  he  arrived  at  the  village  of  Lilly,  in  McLean  count>'. 
on  an  interurban  car  a  few  minutes  before  6  o'clock.  The  Wink  Pack- 
ing Company  sold  meats  and  their  by-products,  and  the  object  of  the  de- 
ceased in  going  to  Lilly  was  to  procure  an  order  from  the  firm  of  Rutl- 
edge  &  Garrett,  a  customer.  About  40  people  lived  in  Lilly,  and  the 
buildings  there  located  consisted  of  several  business  places,  plaintiff  in 
error's  railroad  depot  an  interurban  depot,  and  about  12  houses.  The 
plaintiff  in  error's  railroad  runs  through  this  place  east  and  west  and 
the  interurban  electric  railway  parallels  it  on  the  north,  about  75  feet 
distant  therefrom.  A  block  south  of  the  railroad  tracks  an  unnamed 
street  runs  east  and  west  parallel  therewith,  and  ends  at  the  east  side  of 
Hay  street  On  the  north  and  soutli  sides  of  this  unnamed  street  or 
passageway  above  mentioned,  and  west  of  Hay  street,  are  located  some 
of  the  business  places  mentioned.  Tlie  store  of  Rutledge  &  Garrett  is 
located  at  the  southwest  -comer  of  the  intersection  of  the  unnamed  street 
and  Hay  street.  Running  north  from  this  street  for  a  short  distance 
is  a  cement  walk,  beyond  which  is  a  path  which  runs  diagonally  in  a 
northeasterly  direction,  crossing  the  railroad  tracks  in  the  center  of  Hay 
street,  and  continuing  northeasterly  across  Hay  street  to  the  interurban 
station,  which  is  north  of  the  interurban  tracks  and  on  the  east  side  of 
Hay  street  Hay  street  is  not  a  regularly  traveled  highway  and  has  no 
definite  width.  WHicre  it  crosses  plaintiff  in  error's  tracks  it  is  planked 
to  a  width  of  19  feet.  The  evidence  tends  to  show  that  after  the  de- 
ceased had  obtained  an  order  from  Rutledge  &  Garrett  he  started  north 
on  Hay  street  toward  the  intenirlnan  station  to  <ake  an  interurban  car 
then  shortly  to  be  due;  that  as  he  approached  the  crossing  plaintiff  in 
error's  train  also  approached  it  from  the  east,  running  between  50  and  60 
miles  per  hour;  .that  it  was  dark,  and  the  headlight  on  the  approaching 
engine  was  an  oil  lamp.  There  was  some  conflict  in  the  evidence  as  to 
the  signals  given  and  as  to  the  speed  of  the  train.  There  were  no  eye- 
witnesses who  were  able  to  see  the  accident  at  the  actual  time  it  hap- 
pened. Some  of  the  witnesses  saw  the  deceased  approaching  plaintiff  in 
error's  railway  as  the  train  in  question  was  coming  from  the  east,  and 
said  that  he  was  ruiuiing  or  going  at  what  might  be  called  a  **dogtrot;" 
that  he  disappeared  in  the  steam  that  was  escaping  from  the  engine,  and 
was  struck  by  the  engine;  but  the  onlookers  did  not  see  him  struck  be- 
cause of  the  steam  or  smoke  from  the  engine.  He  died  very  shortly 
after  being  struck. 

Numerous  objections  have  been  raised  by  plaintiff  in  error  on  the 
merits,  and  it  is  earnestly  insisted  that  an  instruction  directing  a  verdict 
should  have  been  given  by  the  trial  court  Plaintiff  in  error  filed  a  plea 
of  general  issue,  also  a  special  plea.  In  the  special  plea  it  is  averred  that 
the  Wink  Packing  Company,  which  employed  the  deceased  at  the  time 
of  his  death,  was  .a  corporation  organized  under  the  laws  of  tjiis  state 
and  engaged  in  an  extrahazardous  business,  in  which  statutory  and  muni- 
cipal ordinances  and  regulations  were  imposed  for '  regulating,  guarding, 
use  and  placing  of  machinery  or  appliances  for  the  protection  and  safe- 
guarding of  its  employees;  t.iat  deceased  was  killed  while  engaged  in  the 
duties  of  his  employment:  that  neitlier  employer  nor  employee  had  elected 
not  to  bo  bound  by  the  provisions  of  the  Workmen's  Compensation  Act 
dien  in  force;  that  plaiiiiift  in  error  was  engaged  in  the  business  of  car- 
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riagc  by  land  of  goods  and  passengers  between  points  in  the  state  of 
Illinois  for  hire;  and  that  the  provisions  of  the  Workmen's  Compensa- 
tion Act  applied  to  plaintiff  in  error  and  its  employees.  A  demurrer  was 
filed  to  this  special  plea  and  sustained,  and  the  trial  was  had  upon  the 
general  issue. 

The  Workmen's  Compensation  Act  in  force  at  the  tiittt  of  this  acci- 
dent was  that  of  1917.  Laws  1917,  p.  505.  That  act  repealed  the  previ- 
ous provisions  stating  what'  parties  came  within  the  Workmen's  Com- 
pensation Act  and  provided  in  section  3,  amdng  other  things; 

"The  provis'ons  of  this  act  hereinafter  following  shall  apply  auto- 
matically, and  x'ithoiit  election,  to  all  employers  and  their  employees 
engaged  in  any  of  the  following  enterprises  or  businesses  which  are  here- 
by declared  to  be  extrahazardous,  namely." 

Then  followed  an  enumeration  of  various  articles  of  extrhaz^rdous 
businesses,  among  which  were  included: 

"3.  Carriage  by  land  or  water  and  loading  or  unloading  in  connec- 
tion therewith.  4.  The  operation  of  any  warehouse  or  general  or  ter- 
minal storehouses.  ♦  *  ♦  8.  In  any  enterprise  in  which  statutory  or 
municipal  ordinance  regulations  afTe  nbw  or  shall  hereafter  be  imposed 
for  the  regulating,  guarding,  use  or  the  placing  of  machinery  or  appli- 
ances or  for  the  protection  and  safeguarding  of  th^-enrjrfoyees  or  the 
public  therein;  each  of  which  occupations,  enterprises  or  business  are 
hereby  declared  to  be  extrahazardous." 

It  is  obvious  in  reading  the  opinion  of  the  Appellate  Court  that  that 
court  held  that  the  Workmen's  Compensation  Act  did  not  apply  because 
the  deceased  was  not  at  the  time  of  his  death  engaged  in  an  extrahazard- 
ous occupation.  In  reaching  this  conclusion  that  court  relied  entirely 
upon  the  decisions  of  this  court  which  construed  the  Workmen's  Com- 
pensation Act  as  it  existed  in  this  state  prior  to  the  passage  of  said  act 
of  1917.  The  opinion  of  the  Appellate  Court  relies  especially  on  the  de- 
cisions of  this  court  in  Sanitary  District  v.  Industrial  Board,  282  111.  182, 
118  N.  E.  475,  where  the  accident  occurred  in  February.  1914Nand  upon 
Bowman  Dairy  Co.  v.  Industrial  Com.,  292  111.  284,  126  N.  E.  596.  where 
the  acddent  occurred  February  5,  1917.  In  both  of  those  cases  the  acci- 
dents took  place  before  the  act  of  1917  was  in  force;  therefore  it  is  clear 
that  those  decisions  are  not  necessarily  decisive  with  reference  to  the 
act  here  to  be  considered.  Indeed,  this  court  distinctly  stated  in  Oriental 
Laundry  Co.  v.  Industrial  Com.,  293  111.  539,  127  N.  E.  676,  that  it  was 
unnecessary  to  pass  on  that  question  there ;  that  this  court  was  not  in- 
tending to  intimate  by  ansrthing  said  in  that  opinion  that  the  law  of  1917 — 
or  as  amended  in  1919  (Laws.  1919,  p.  538),  which  is  practically  the  same 
on  this  question — ^would  not  bring  employees  engaged  in  extrahazardous 
occupations  automatically  under  the  act,  entirely  independent  and  sepa- 
rate from  the  extrahazardous  employment  in  which  the  workmen  might 
or  might  not  he  employed  at  the  time.  In  Harper  on  Workrfien's  Com- 
pensation (2d  Ed.),  the  author,  in  discussing  the  provision  of  the  Work- 
men's Compensation  Act  now  under  consideration,  says,  on  page  178: 

"Under  the  present  compulsory  law,  which  is  based  squarely  upon  the 
police  power  and  does  not  depend  in  any  way  upon  the  election  of  the  em- 
ployer, if  the  employer's  business  falls  within  the  hazardous  classification. 
under  the  principles  of  police  power  referred  to  in  the  Elerding  Case,  254 
111.  579,  98  N.  E.  982,  40  L.  R.  A.  (N.  S.)  893,  all  employees  in  that  busi- 
ness should  be  entitled  to  the  protection  of  the  act,  and  such  an  applica- 
tion of  the  act  would  not  be  an  unconstitutional  dis-crimination  as  be- 
tween employers,  such  as  might  be  said  to  result  in  the  case  of  an  elec- 
tive law." 

fl]  The  first  rule  for  the  interpretation  of  a  statute  is  to  let  the 
lawgiver — the  Legislature — speak,  and  that  there  shall  be  no  application 
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of  rules  of  construction  if  the  language  used  is' plain  in  its  ordiiory 
meaning,  for  the  very  potent  reason  that  there  is  nothing  fojr  a  court  to 
do  but  read  and  apply  the  law.  Where  the  langtUtge  of  a  statute  is  dear 
and  unambiguous  there  is  no  room  for  construction/  and  th^  words  used 
must  be  taken  in  thei^  ordinary,  natural,  and  commonly  received  sense. 
Illinois  Central  Railroad  Co.  v.  City  of  Chicago,  173  III.  471,  SO  N.  E. 
1104,  53  L.  R.  A. -4064  It  is  the  duty  of  courts  to  accept  a'  statute  as 
they  find  it  People  v.  Rose,  174  111.  310,  51  N.  E.  246,  44  L.  R.  A.  124; 
People  V.  Atchison.  Topeko  &  Santa  Fe  Railway  Co.,  201  111.  365,  66  N. 
£.  232.  There  can  b^  no  question  that  the  railroad  company  was  a  car- . 
ri^r  engaged  in  carriage  as  a  common  carrier  by  land  between  points 
within  the  state,  within  the  meaning  of  paragraph  3  of  section  3  of  the 
act  of  1917,  and  that  the  death  of  McNaught  resulted  from  the  acts  of 
servants  and  the  operation  of  instrumentalities  promoting  and  carryinsr 
on  the  business  of  the  company  as  a  carrier  by  land.  The;  eighth  para- 
graph in  the  special  plea  in  plain  language  so  alleges.     . 

[2]  Section'  3  of  the  act,  making  the  law  binding  upon  those  engaged 
in  extrahazardous  enterprises  or  businesses,  has  been  sustained  as  a  valid 
exercise  of  the  police  power  of. the  state.  Grand  Trunk  Western  Rail- 
way Co.  V.  Industrial  Com.,  291  111.  167,  125  N.  E.  748.  See.  also.  Mobile^ 
Jackson  &  Kansas  City  Railroad  Co.  v.  Turmpseed^  219  U.  S.  35,  31  Sup. 
Ct.  136.  55  L.  Ed.  78,  32  L.  R.  A.  (N.  S.)  226,  Ann.  Cas.  1912A,  463.  It 
would  also  seem  plain  from  a  reading  of  the  special  plea  that  if  the  facts 
set  forth  therein  are  true  the  Wink  Packing  Company  and  the  deceased 
were  within  the  act.  The.  first  part  of  section  3  and  paragraph  8  of  said 
section  would  seem  clearly  to  apply,  for  under  the  allegations  of  the  spe- 
cial plea  the  Wink  Packing  .Company  was  engaged  in  an  enterprise  or 
business  in  which  statutory  and  municipal  ordinances  and  regulations  were 
imposed  for  .Ihe  regulating,  guarding,  and  placing  machinery  or  appli- 
ances for  the  protection  and  safegu9r<fing  of  its  employes  -and  of  the 
public  therein^  The  plea  alleges  that  the  Wink  Packing  Company  was 
carrying  on  the  business  of  buying,  slaughtering,  storing,  and  warehous- 
ing meat  animals  and  carcasses,  selling  and  loading  meats  and  meat  prod- 
ucts, and  oth^r  wares  and  merchandise ;  that  a  great  number  of  car- 
casses of  meat  were  hung  by  it  in  cold  storage  rooms ;  that  m  oJnnection 
with  its  business  it  operated  mechanical  hoists,  pfulleys,  shafts,  and  bear- 
ings driven  by  electric  motors  of  great  size„'  and.  freight  elevators  ope- 
rated by  electric  motors,  which  also  operated  other  machinery,  and  that 
the  business  was  one  in  which  statutory  and  municipal  ordinance  regula- 
tions were  then 'and  there  imposed  for  the  regulating,  guarding,  use,  and 
placing  of  mcthinery  and  appliances  and  for  the  protection  and  safe- 
guarding ,of  its  employees. 

*[3]  Counsel  for  defendant  in  error  argtie,  as  we  understand  them, 
that  under  sections  4  and  5  of  the  acl  of  1917  it  was^not  intended  to  in- 
clude employees  as  within  the  act  unless  they  were  actually  engaged  in 
extrahazardous  employment  at  the -time  of  the  injury.  Section  4  enimier- 
atcs  who  shall  be  c6nsidered  employers  under  section  3  of  the  act,  and 
the  last  paragraph  of  section  5  provides  that  the  term  ''employee'"  shall 
"be  con^ued  to  mean  "every  person  in  the  service  of  another  under  any 
contract  of  hire,'  express  or  implied,  oral  or  written.  *  *  ♦  who  are 
legally  permitted  to  work  under  the  laws  of  the  state,  who,  for  the  pur- 
pose of  this  act,  shall  be  considered  Uie  same  and  have  the  same  power 
to  contract,''  and  then  adds,  "but  not  including  any  person  who  is  not 
engaged  in  the  usual  course  of  the  trade,  business,  profession  or  .occu- 
pation of  his  employer."  Hurd's  Stat.  1917,  p.  1451.  It  would  seem 
clear  from  this  ea^ception,  Jiowever,  that  the  Legislature  intended  to  in- 
clude all  others  within  the  act  who  are  not  excluded  by  this  exception.  2 
Lewis'  Sutherland  on  Stat  Const  (2d  Ed.)  916.  *  The  plea  alleged  that 
the  deceased  was  an  employee  of  the  Wink  Packing  Company  then  en- 
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gsiged  in  the  business  of  buying  and-  slaughioring  meat  animals  buying 
and.  dressing;  storing,  warehousing,  selling  and  goading  nKat  products  and 
Other  wares  and  merchandise,  and  that  at  the  time  he  was  killed  he  was 
engaged  in  the  business  of  selling  sucji  products.  The  usual  course  of 
business  shown  in  this  plea  is^in  accord  ^^^^  ^^  same.  To  sell  through 
salesmen  is  as  much  a  part  of,  the.  business  mad^  ^trahazardous  as  a 
whole  by  statute  as  to  t^iy  throtigh  purchasers,  ^ack  through  f)ackers, 
grind,  store,  load,  ^uid  deliver.'  It  took,  all  these  different  parts  of  the 
work  to  make  the  sum  totat  lof  the  business  in  which  the  employer  and 
his  employees  were  all  engaged,  c^u±  doing  his  separate  part  in  the  usual 
course  of  the  whole  business.  -  Therefore  it  would  seem  to  follow  nec- 
essarily that  the  deceased  at  the  .time  he  lost  his  life^  was  engaged  in  the 
usual  course  of  tnlsiness  of  his  employer.  Illinois  Publishing  &  Printing 
Co.  V.  Industrial  Com.  (No.  14012)  132  N.  E.  511. 

[4]  All  thfee  parties  being  under  the  Workmen's  Compensation  Act 
according  to  the  allegations  of  the  special  pleas,  sectioil  29  of  said  act 
prohibits  the  prosecution  of  this  cause  by  the  personal  representative  of 
the  deceased  employee.    Goldsmith  v.  Payne^  (No.  14062}   133  N.  E.  52. 

The  trial  court  erred  in  sustaining  the  demurrer  to  the  special  plea. 
The  judgments  of  the  Appellant  and  trial^  courts  will  therefore  be  re- 
versed, and  the  cause  remanded  to  the  circuit  court,  with  directions  to 
overrule  the  demurrer  and  to  proceed  further  in  harn>eny  with  the  views 
herein  expressed.  '  .  ,  .   .  - 

Reversed  and  remanded,  with  directTons: 


KANAWHA  FUEiL  CO.  v.  INDUSTRIAL  COMMISSION  bt  al. 

CNo.  14005.) 

(Supreme  Court  of  Illinois.    December  22,  1921.) 

133  Northeastern  Reporter  238. 

1.  MASTER  AND  SERVANT— EARNINGS  FROM  INCREASE  OF 

PAY   NOT   CONSIDERED   IN   DETERMINING   EXTENT   OF 

PARTIAL  INCAPAQTY  WITHIN  COMPENSATION  ACT. 

The  part  of  an  employee's  earnings  after  injury  due  to  an  increase  of 
rate  of  pay  after  the  injuityr  for  the  class  of  work  at  which  he  was  em- 
ployed is  properly  left  out  of  account  in  determining  the  extent  of  his  par- 
tial incapacity,  relative  to  award  under  Workmen's  .Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [11.) 

2.  MASTER  AND   SERVANT  —  COMPENSATION  AWARD   FOR 

PARTIAL   INCAPAOTY   HELD   NOT   SUSTAINED   COMPE- 
TENT EVIDENCE. 

An  ii^uned  emplojree's  statement  on  application  under  Workmen's 
Compensation  Act  that  before  the  accident  he  was  able  to  load  10  or  12 
tons  of  coal  per  day,  and  5  or  6  after  the  accident  is  not  competent. evi- 
dence to  sustain  a  finding  of  partial  incapacity,  to  Uie  extent  of  pactically 
one-half,  it  being  proved,  and  not  disputed  by  him,  that  before  he  was 
injured  he  loaded  an  average  of  6.9  tons  per  day  for  23  days,  and  that 
after  returning  to  work  he  loaded  an  average  of  6.1  tons  for  59  dajrs; 
the  necessary  conclusion  being  that  what  he  did  wa&  the  measure  of  his 
'  ability. 

(For  other  cases,  sec  Master  and  Servant  Dec  Dig.  §  405 [6].) 
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Error  to  Circuit  Court,  Perry  Cotaity;  Louis  Bcmrcutcr^  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Adaor.  Ellison 
against  the  Kanawha  Fuel  Company.  Award  made  by  the  arbitrator  was 
confirmed  by  the  Industial  Commission  and  by  the  circuit  court,  and  de^ 
fendant  bringis  error.    Reversed  and  remanded,  with  directions. 

George  W.  Dowell,  of  Du  Quoin  (Robert  H.  Davis,  of  St  Loui?,  Mo., 
of  counsel),  for  plaintiff  in  error. 

A.  W.  Kerr,  of  Chicago,  and  George  R.  Stone,  of  Marion,  f <i-  de- 
fendant in  error. 

Cartwright,  J.  Defendant  in  error,  Adam  Ellison,  an  unmarried 
man.  was  employed  W  the  plaintiff  in  error,  the  Kanawha  Fuel  Company, 
in  its  mine  near  Du  Quoin,  Perry  county,  and  on  July  9<  1919,  he  was  in- 
jured by  a  fall  of  slate,  coal,  and  other  substances  from  the  roof,  in- 
juring his  shoulder,  and  back  and  fracturing  the  sixth,  seventh,  eighth 
and  ninth  ribs  on  the  left  side.  The  parties  were  subject  to  the  provi- 
sions of  the  Workmen's  Compensation  Act  (Kurd's  Rev.  St  1919,  c 
48,  §§  126-152i),  and  the  injury  arose  out  of  and  in  the  course  of  the 
employment  The  application  of  Ellison  for  compensation  was  heard  by 
an  arbitrator,  and  at  the  time  of  the  hearing  the  applicant  had  been  fur-^ 
nished  with  medical  service  and  paid  $245.  The  only  dispute  before  the 
arbitrator  was  whether  and  to  what  extent  Ellison  was  then  incapacitated 
from  pursuing  his  usual  and  customary  line  of  employment  in  the  future. 
The  arbitrator  made  an  award  in  his  favor  of  $12  per  week  for  13*/, 
weeks  for  the  period  of  total  incapacity,  and  a  further  award  of  $6  per 
week  for  402*/,  weeks  for  partial  incapacity  for  pursuing  his  usual  and 
customary  line  of  employment  The  arbitrator  found  that  $6  per  week 
was  50  per  cent,  of  the  difference  between  what  Ellison  earned  before  the 
injury  and  what  he  was  able  to  earn  afterward,  which  was  a  finding  on 
the  disputed  question.  On  a  review  by  the  Industrial  Commission  it  was 
ordered  that  the  decision  of  the  arbitrator  stand  as  the  decision  of  the 
Industrial  Commission,  and  on  a  writ  of  certiorari  out  of  the  circuit 
court  the  award  was  confirmed. 

[1.  2]  The  question  now  to  be  determined  in  whether  there  is  any 
competent  legal  evidence  in  the  record  to  sustain  the  finding  and  decision 
of  the  arbitrator,  confirmed  by  the  Industrial  Commission,  as  to  the  ex- 
tent of  partial  incapacity.  The  evidence  related  to  the  average  amount 
which  Ellison  earned  before  the  accident  and  the  average  amount  which 
he  was  earning  or  was  able  io  earn  at  the  time  of  the  hearing.  He  was 
employed  to  load  coal  and  also  to  do  incidental  cleaning-up  work.  There 
was  no  evidence  of  any  partial  incapacity  in  performing  the  latter  kind 
of  work,  but  he  testified  that  before  the  accident  he  was  ible  to  load  10 
or  12  tons  of  coal  per  day  and  five  or  six  afterwards;  that  he  returned 
to  work  in  the  mine  on  October  13,  1919,  and  had  worked  pretty  nearly 
every  day  the  mines  were  in  operation,  and,  in  fact  worked  every  day 
until  quite  recently  before  the  hearing.  It  was  proved,  and  not  disputed 
,nor  questioned  by  Ellison,  that  before  he  was  injured  he  loaded  an  aver- 
age of  6.9  tons  per  day  for  23  days,  and  that  after  returning  to  work  he 
loaded  an  average  of  6.1  tons  for  59  days.  He  was  actually  earning 
more  money  per  day  after  the  injury  than  before,  but  that  was  due  to' a 
difference  in  the  rate  per  ton  for  loading,  which  before  the  accident  was 
65  cents  per  ton  and  afterwards  74J4  cents  per  ton.  It  was  proper  not 
to  take  into  account  the  excess  on  account  of  the  increased  rate,  and  there 
was  a  slight  difference  in  the  number  of  tons  loaded  per  day  before  and 
after  the  accident.  The  fractures  wee  all  healed  and  the  ribs  in  natural 
position.  There  was  no  physical  displacement  or  apparent  objective  dis- 
ability, and  the  complaint  was  of  pain  "and  subjective  symptoms.  While 
Ellison  gave  an  estimate  of  what  he  was  able  to  do  before  and  after  the  ac- 
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cident,  he  did  not  dispute  in  any  manner  or  deny  that  he  did  actually  load 
the  number  of  tons  before  and  after  his  injury  as  above  stated,  and  the 
necessary  conclusion  is  that  what  he  did  was  the  measure  of  his  ability. 
There  was  therefore  no  competent  evidence  to  justify  a  conclusion  that 
$6  a  week  was  50  per  cent,  of  the  difference  between  what  Ellison  earned 
before  the  injury  and  what  he  was  able  to  earn  afterward. 

Counsel  for  defendant  in  error  say  that  ample  protection  is  afforded 
the  plaintiff  in  error  by  the  statutory  provision  for  a  review  and  reduc- 
tion of  the  award  if  the  evidence  should  justify  it,  but  that  is  not  an 
answer  to  the  error  assigned  that  the  award  is  unsupported  by  competent 
evidence. 

The  judgment  is  reversed  as  to  the  award  for  partial  incapacity,  and 
the  cause  is  remanded  to  the  circuit  court  If  the  defendant  in  error  shall 
move  to  have  his  application  remanded  to  the  Industrial  Commission  for 
further  consideration,  the  court  is  directed  to  allow  the  motion  and  re- 
mand the  application  accordingly. 

Reversed  and  remanded,  with  directions. 


SHOAL  CREEK  COAL  CO.  v.  INDUSTRLAL  COMMISSION  et  al. 

(No.  14110.) 

(Supreme  Court  of  Illinois.    Dec.  22.  1921.) 

133  Northeastern  Reporter,  218. 

3.  MASTER  AND  SERVANT  —  EVIDENCE  HELD  NOT  TO  SUP- 
PORT FINDING  OF  COMPENSATION  CLAIMANT'S  INCA- 
PACITY. 

Where  the  evidence  in  a  compensation  proceeding  as  to  the  employee's 
actual  earnings  showed  tliat  before  the  injury  he  averaged  $6.60  a  day 
when  paid  06  cents  a,  ton  for  loading  coal,  and  after  the  injury  averaged 
$6.76  a  day  when  paid  75  cents  a  ton,  his  testimony  that  before  he  was 
injured  he  could  load  from  15  to  18  tons,  and  after  the  injury  averaged 
atmut  8  or  9  tons,  would  not  support  a  finding  that  the  difference  in  the 
average  weekly  earm'ngs  amounted  to  $10.30  a  week. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [5].) 

Error  to  Circuit  Court,  Montgomery  County;  Thomas  M.  Jett,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  James  Files 
for  compensation  for  injuries,  opposed  by  the  Shoal  Creek  Coal  (Com- 
pany, employer.  Compensation  was  awarded,  and  the  award  affirmed  by 
the  circuit  court,  and  the  employer  brings  error.  Reversed  and  remanded, 
with  directions. 

Hill  &  Bullington.  of  Hillsboro,  for  plaintiff  in  error. 
A.  W.  Kerr  and  Sam  Gilbert,  both  of  Chicago,  for  defendant  in  er- 
ror. 

Cartwright,  J.  The  defendant  in  error,  James  Files,  while  workiiic: 
as  a  miner  for  the  plaintiff  in  error,  the  Shoal  Creek  Coal  Company,  in 
loading  coal  in  its  mine,  was  injured  on  October  22,  1919.  by  the  falling 
of  a  rock  from  the  roof.  Medical  services  were  furnished  by  the  plain- 
tiff  in   error,  and  $90.86  was   paid   to   him   as   compensation   under   the 
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Wiorkmen*s  Compensation  Act  His  application  for  an  adjustment  of  his 
claim  for  additional  amounts  on  account  of  temporary  total  incapacity  for 
work  and  partial  incapacity  after  the  period  of  total  inability  to  woric 
was  heard  before  an  arbitrator,  and  it  was  stipulated  that  the  acddent 
arose  out  of  and  in  the  course  of  his  employment;  that  he  was.  unmar- 
ried; that  his  yearly  wage  was  $1,340,  and  Ws  weekly  wage  $25.70.  that 
medical  services  haid  been  furnished,  and  $90.8)S  paid  as  compensation; 
and  that  the  only  qu^tion  in  dispute  was  the  extent  of  the  disability.  The 
arbitrator  made  an  award  of  $12  per  week  for  11  weeks  for  temporary 
total  incapacity,  and  $5.15  per  week  for  405  weeks  for  .partial  incapacity 
for  work.  The  arbitrator  found  that  $5.15  per  week  was  one-half  of  the 
difference  between  the  weekly  wage  earned  by  the  applicant  before  the 
accident  and  what  he-  was  able  to  earn  afterward  in  a  suitable  employ- 
ment 

Upon  a  review  of  the  decision  of  the  arbitrator  on  the  petition  of  the 
plaintiff  in  error,  the  Industrial  Commission  affirmed  the  award.  The 
plaintiff  in  error  sued  out  of  the  circuit  court  of  Mon^^omery  county  a 
writ  of  certiorari,  commanding- the*  Industrial  Commission  to  9ertify  its 
record  to  the  court  A  return  was  made,  and  the  plaintiff  in  error  moved 
the  court  ,to  set  aside  the  award  and  dismiss  the  proceedings  for  the  rea- 
son that  the  Workmen's  Compensation  Act  of -1919  (Laws  1919,  p.  538), 
under  which  the  proceeding  was'liad,  was  unconstitutional  and  void,  be- 
cause in  conflict  with  Ihe  Constitutions  of  the  state  of  Illinois  and  the 
United  States,  by  limiting  the  review  in  the  circuit  court,  to  questions 
of  law.  The  court  denied  the  motion,  and  found  against  the  plaintiff  in 
error  on  the  merits,  and  affirmed  the  a>yard. 

[1,  2]  Counsel  for  the  defendant  in  erro;-  have  argued  at  some  length 
that  the  Workmen's  Compensation  Act  of  1919  did  not  violate  any  con- 
stitutional provision  and  was^  a  valid  enactment^  but.  if  plaintiff  in  error 
had  waived  any  right  it  might  have  h^d  to  question  the  validity  of  the 
act  it  Would  not  be  proper  to  consider  the  arguments  on  that  question. 
The  right  claimed  in  the  circuit  court  which  it  was  *alleged  the  act  vio- 
lated'was  a  right  under  the  state  and  federal  Constitutions  to  have  the 
facts  upon  which  the  claim  of  liability  rested  reviewed  by  a  judicial  tri- 
bunal. Being  the  right  to  have  a  liability  to  a  money  judgment  reviewed 
upon  the  facts,  the  general  rUle  is  that  such  a  right  m&y  be  waived,  and 
is  waived,  not  only  by  an  express  waiver,  but  by  a  course  of  conduct 
which  ia  justice  and  rjght  will  prevent  an  attack  upon  the  constitution- 
ality of  the  law.  Any  one  who  claim^  that  a  statute  is  unconstitutional, 
as  an  invasion  of  rights  secured  to  hin^  should  raise  the  <questipn  at  the 
earliest  opportunity,  and  he  may  waive  his  constitutional  right  by  taking 
part  without  objection,  in  judicial  proceedings  otherwise  unconstitutional 
as  against  him.  If  he  takes  part,  without  obi  action,  in  a  proceeding 
which  fixes  his  liability  under  the  statute,  he  has  acknowledged  its  valid- 
ity, and  cannot  attack  it  as  unconstitutional.  Shepard  v.  Barron,  194  U. 
S.  553.  24  Sup.  Ct  IZl,  48  L.  Ed.  1115;  Humbird  v.  Avery,  195  U.  S. 
480,  25  Sup.  Ct  123.  49  L.  Ed.  286;  Hellen  v.  City  of  Medford,  188  Mass. 
42,  IZ  N.  E.  1070,  69  L.  R.  A.  314,  108  Am.  St.  Rep.  469;  6  R.  C.  L.  94; 
12  Corpus  Juris,  nZ\  19  Ann.  Cas.  181,  note. 

In  People  v.  Rodgers  Co..  277  111.  151,  115  N.  E.  146,  where  the 
people  had  brought  a  suit  under  the  act  for  licensing  architects,  and  con- 
tended in  this  court  that  section  5  of  the  act  was  unconstitutional,  it  was 
held  that  they  were  in  no  position  to  question  the  validity  of  the  act,  and 
it  was  not  possible  for  the  court  to  consider  a  constjtu^onal  question  as 
raised.  In  that  case  the  objection  was  made  by  the  party  bringing  the 
suit ;  but  the  court  has  repeatedly  held,  that  tfie  right  to  question  the  con- 
stitutionality of  a  law  under  which  an  action  is  brought  is  waived  by  pro- 
secuting an  appeal  from  the  judgment  (o  the  Appellate  Court,  and  sub- 
mitting the  case  for  review  to  a  court  having  no  authority  to  decide  con- 
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stitutional- questions.  Indiana  Millers*  Mutual  Fire  Ins.  Co.  v.  People, 
170  111.  474.  49  N.  E.  364;  Barnes  v.  Drainage  Conrfs.,  221  III.  627,  T3 
N.  Ex  1124.  Casc/V.  City  of  Sullivan,  222  111.  56,  78  N.  E.  37;  Pittsburg 
Cincinnati,  Chicago  &  5t.  Louis  Railway  Co.  v.  City  of  Chicago,  242  111. 
178.  89  N.  E.  1022.  44  L.  R,  A.  (N.  S.)  358,  134  Am.  St  Rep.  316.  The 
failure  to  raise  any  objection  to  a  proceeding  amounting  to  an  invasion 
of  a  constitutional  right  constitutes  a  waiver  of  the  right,  and  if  the  Com- 
pensation Act  and  all'  proceedings  under  it  were  void,  because  in  conflict 
with  the  state  and  federal  Constitutions,  it  was  the  right  and  duty  of  the 
plaintiff  in  error  to  avail  itself  of  the  objectioi^  at  the  first  reasonable 
opportunity.  Instead  of  doing  that,  it  furnished  medical  services,  paid 
compensation  under  and  by  virtue  of  the  act,  appeared  before  the  arbi- 
trator and  Industrial  Commission  and  claimed  the  benefit  of  what  it  had 
furnished  and  paid,  stipulated  facts  which  were  neceSSary  to  be  proved 
by  the  applicant,  and  made  no  suggestion  that  the  proceedings  in  any  way 
invaded  its  constitutional  rights.  No  question  of  public  morals  or  public 
policy  prevented  the  waiver  of  the  objection  to  the  statute,  and,  the  right 
being  personal  to  the  plaintiff  in  error,  it  must  be  held  that  it  acknowl- 
edged the  validity  of  the  statute,  and  any  question  as  to  its  constitutian- 
ality  was  waived. 

[3]  On  the  hearing  before  the  arbitrator  it  was  proved  that  the  rock 
which  fell  "Struck  'die  applicant  on  the  back  of  the  neck,  head,  and  shoul- 
ders; that  no  bones  were  broken;  that  he  was  in  a  hospital  at  St.  Louis 
about  a  week  and  was  at  home  6  or  7  weeks  before  he  returned  to  work, 
on  December  29,  1919.  and  had  worked  until  the  week  of  the  hearing,- 
when  he  got  into  a  fight  and  was  discharged.  He  said  that  before  he  was 
injured  he  could  load  from  15  to  18  tons  of  coal  a  day,  and  after  he  re- 
turned he  could  load  7  or  8  and  somietimes  10  tons,  but  the  average  was 
about  8  or  9;  that  before  the  injury  he  received  66  cents  a  ton  for  load- 
ing, and  after  he  returned  received  75  cents  a  ton ;  that  he  kept  no  record 
ojF  his  earnings,  or  ^e  amount  of  cioal  he  loaded,  either.^before  or  after 
the  injury;  that  he  could  not  remember  how  much  1..  worked  after  the 
injury,  but  he  lost  some  time;  that  he  did  not  know  now  many  days  he 
lost,  but  he  thought  about  14  days  when « the  mine  worked  and  that  he 
suffered  pain  in  lus  nark  and  shoulders.    At  the  time  of  the  hearing  there. 

'  were  no  i>hy8ibd  changes  in  the  'applicant,  but  there  was  pain  on  pressure, 
and  the  muscles  of  the  necH  and  Shoulder  were  bruised  so  badly  in  the  in- 
jury that  it  took  them  a  long  time  to  heal. 

While  the  applicant  stated  what  he  could  do  before  and  after  the  in- 
jury, it  wa»  proved,  and  not  questioned  in  any  way  or  denied,  that  in. 
fact  he  worked  53  days  and  6  hours  before  the  -injury  and  received;  66 

•  cents  a  ton,  amounting  to,  $355^03,  which  showed  an  average  of  npt  ex- 
ceeding 10  tons  per  day.  Before  the  injury  his  average  earnings  were 
$6.60  per  day,  and  after  he  returned  to  work  they  averaged  $6.76  per  day; 
but  the  rate  Was  higher  per  ton  aftcfr  the  Injury.  As  the  ^^lican^  kq>t 
no  record  of  his  earnings  or  the  ainount  he  loaded,  eitbor  .before  or  af- 
ter the  injury,  and  did  net  dispute  facts  proved  as  to  such  earnings,  It  is 
manifest  that  the  competent  evidence  did  not  sustain  the  award  for  par- 
tial incapacity.  'The  average  earnings  before  the  injury  were  stipulated 
to  be  $25.70,  and  the  finding,  of  $10.30  per  week  ^as  the  differetice  between 
what  the  applictot  earned  before  the  injury  and  what  he  eatned  or  was 
able  to  earn  ^[[fterward,  taking  into  account  th^  increased  rate  iper  ton,  ^ 
not  supported  by  competent  evidence.  * 

The  judgment  of  the  circuit  court  as' to  partiaL  incapacity  at  $5.15 
f <5r  405  weeks  is  reversed,  and  the  cause  remanded  to  the  circuit  court 
with  directions,  if  the  applicant  shall 'move  to  have 'the  cause  remanded 
to  the  commission  for  further  conskleration  and  evidence  it  shall  be  so 
remanded. 

Reversed  and  remanded,  with  directions. 
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DRISCOLL  V.  WEIDELY  MOTORS  CO.     (No.  11192.) 

(Appellate  Court  of  Indiana,  Division  No.  1.     Nov.  30,  1921.) 

133  Northeastern  Reporter,  12. 

MASTER  AND  SERVANt  —  MINOR  HELD  ILLEGALLY  EM- 
PLOYED ON  ELEVATOR  PRECLUDING  RECOVERY  UNDER 
COMPENSATION  ACT. 

A  boy  14  years  old,  employed  in  a  factory  as  a  toolroom  errand  boy, 
who  carried  light  tools  on  a  stairway  and  used  a  push  truck  placed  on  an 
elevator  to  transfer  heavy  tools,  and  who  was  killed  in  using  the  elevator 
to  return  the  truck  to  the  toolroom  after  delivering  a  tool  weighing  35 
pounds,  held  injured  in  work  under  his  employment,  and,  stich  work  be- 
ing unlawful,  under  Burns*  Ann.  St.  1914,  §  8024,  prohibiting  the  employ- 
ment of  any  young  person  between  the  ages  of  14  and  18  to  operate  an 
elevator,  the  entire  contract  of  employment  was  invalid,  defeating  juris- 
diction to  award  compensation  for  his  death, 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  366.) 

Appeal  from  Industrial  Board. 

Proceedings  under  \Vorkmen*s  Compensation  Act  (Laws  1915,  c  106), 
by  Ella  Driscoll,  to  recover  compensation  for  the  death  of  her  son,  Wil- 
liam Driscoll,  opposed  by  the  Weidely  Motors  Company,  employer.  From 
an  order  of  the  Industrial  Board  dismissing  claim,  claimant  appeals.  Af- 
lirmed. 

James  E.  Deery,  of  Indianapolis,  for  appellant. 

James  W.  Fesler,  Harvey  J.  Elam,  and  Howard  S.  Young,  all  of  In- 
dianapolis, for  appellee. 

ExLoE.  J.  On  July  12,  1920,  one  William  Driscoll,  a  boy  of  the  age 
of  14  years,  entered  the  service  of  appellee  ifi  the  capacity  of  a  "tool- 
room errand  boy."  On  the  17th  day  of  August.  1920,  he.  while  in  the 
service  of  appellee  at  its  manufacturing  plant,  received  the  injury,  by 
accident,  which  caused  his  death.  The  appellant  made  application  to  the 
Industrial  Board  for  an  award  of  compensation  as  the  dependent  .mother 
of  said  deceased,  with  whom  he  lived  and  to  whom  he  contributed  all 
his  earnings  for  her  support.  Such  proceedings  were  had  thereafter 
that  the  cause  wds  reviewed  by  the  full  Board,  and  said  Board  mode  a 
fmding  that — 

**0n  the  17th  day  of  August,  1920,  one  William  Driscoll  was  in  the 
service  of  the  defendant,  Weidely  Motors  Company,  at  an  average  weekly 
wage  of  $15.41 ;  that  the  said  William  Driscoll  was  bom  August  31,  1905. 
and  was  under  15  years  of  age  on  the  17th  day  of  August,  1920;  that 
among  other  things  the  said  William  Driscoll  was  hired  to  and  was  per- 
mitted to  operate  an  elevator;  that  on  the  17th  day  of  August,  1920, 
while  performing  work  tliat  he  was  hired  to  do.  the  said  William  Eh-is- 
coll  was  operating  an  elevator  with  the  knowledge,  acquiescence,  and  con- 
sent of  the  defendant,  Weidely  Motors  Company;  that  while  so  operating 
said  elevator  he  received  a  personal  injury  by  an  accident  arising  out  of 
the  operation  of  safd  elevator,  which  resulted  in  his  death  on  the  20th  day 
of  .\ugust,  1920;  that  the  plaintiff  is  the  mother  of  the  said  William  Dris- 
coll; that  at  the  time  of  his  injury  and  death  she  was  partially  dependent 
upon  him  for  maintenance  and  support;  that,  by  reason  of  the  facts  here- 
inbefore found,  the  Industrial  Board  is  without  jurisdiction  to  hear  and 
determine  the  plaintiff's  claim." 
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Based  upon  such  finding,  the  Industrial  Board  dismissed  said  claim, 
from  which  order  of  dismissal  this  appeal  is  prosecuted. 

The  appellant  insists  that  under  the  evidence  the  deceased  was  law- 
fully in  the  service  of  the  Weidely  Motors  Company  as  an  errand  boy, 
and  that  operating  the  elevator  was  outside  of  the  duties  for  which  he 
was  employed  at  the  time  of  the -injury,  and  that  therefore  the  appellant 
is  entitled  to  an  award  of  compensation.  This  contention  necessitates  an 
examination  of  the  evidence  to  determine  whether  there  is  any  evidence 
which  *fairly  tends  to  support  the  findings  of  said  Board. 

Our  statute   (section  8024,  Burns*  1914),  provides: 

No  person,  company,  corporation  or  association  shall  employ  or  per- 
mit any  young  person  to  have  the  care,  custody,  management  of '  or  to 
operate  any  elevator." 

A  "young  person"  is  defined  by  statute  to  be  a  person  between  the 
age  of  14  and  18  years.  It  necessarily  follows  that  if  the  deceased,  who 
was  a  **yovaig  person,"  and  who  met  his  death  while  operating  an  eleva- 
tor, was  performing  a  service  for  which  he  was  employed,  that  his  con- 
tract of  employment  was  therefore  illegal,,  and  the  Board  had  no  jurisdic- 
tion to  make  an  award  in  this  case. 

It  appears  from  the  evidence  ihat  when  the  deceased  was  first  em- 
ployed one  Paul  Mills,  who  was  also  an  errand  boy,'  was  directed  by  an 
assistant  foreman  of  appellee  motors  company  to  show  young  Driscoll 
the  different  work  he  was  to  do  and  how  to  do  it.  It  also  appears  that 
the  foreman  of  said  motors  company  instructed  said  Mills  to  show  the 
deceased  the  work  he  was  to  do  and  how  to  do  it,  and  to  remain  with 
him  two  or  three  days  until  he  got  onto  the  work;  that  it  was  a  part  of 
the  work  of  an  errand  boy  to  get  tools  from  the  toolroom  and  deliver 
them  to  the  workmeh,  and  also  to  return  tools  to  said  toolroom;  that  the 
toolroom  in  said  plant  was  on  the  second  floor  of  the  building;  and  that 
in  delivering  tools  to  the  workmen  and  in  returning  them  to  the  toolroom, 
if  the  tools  were  light,  they  would  be  carried  by  the  errand  boy  up  a 
stairway,  but,  if  the  tools  were  heav>',  they  were  usually  placed  on  a 
truck,  which  was  placed  on  the  elevator  and  thus  taken  by  the  errand 
boy  from  floor  to  floor,  as  occasion  demanded.  " 

Just  prior  to  his  injury  the  deceased  had  delivered  a  tool  called  a 
milling  cutter,  and  weighing  35  or  40  pounds,  to  one  of  the  workmen,  and 
had  used  the  elevator  to  transfer-  said  tool  from  one  floor  to  another,  and, 
having  delivered  said  tooU  was  returning  the  two-wheel  push  truck  upon 
which  he  had  delivered  said  too^  to  the  toolroom,  where  said  truck  be- 
longed and  was  kept,  using  the  elevator  for  that  purpose,  and  that  in  so 
using  the  elevator  the  accident  occurred  which  caused  his  death. 

We  think  the  evidence  abundantly  shows  that  it  was  a  part  of  the 
usual  work  of  an  errand  boy  under  his  employment  to  use  this  elevator, 
as  occasion  should  demand,  in  making  delivery  of  tools,  and  that  the  find- 
ing of  the  Industrial  Board  is  abundantly  sustained.  This  part  of  the 
emplojrmcnt  of  the  deceased  being  prohibited  by  law,  his  entire  contract 
of  employment  was  invalid. 

The  order  of  tlie  Industrial  Board  is  therefore  affirmed. 
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In  ke  TROUTMAN. 


In  BE  KIRK.     (No.  113ia) 

(Appellate  Cot^rt  of  Indiana,  Division  No.  1.     Dec.  9,  1921.) 

133  Northeastern  Reporter.  150. 

MASTER  AND  SERVANT  —  NO  PART  OF  COM  PENSATION 

BARRED  BY  DELAY  IN  GIVING  NOTICE. 

Where  an  employee  suffering  temporary  total  disability  within  Work- 
men's Cx)mpensation  Act,  |  31,  fails  to  give  notice  of  injury  until  after 
the  expiration  of  the  30  days  allowed  by. section  22,  and  die  emj^oyer 
is  not  prejudiced  thereby,  the.  delay  in  giving  notice  merely  postpones  the 
time  when  the  payment  of  compensation  begins,  and  does  not  bar  em- 
ployee's Tight  to  any  portion  of  the  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  396.) 

Certified  Questions  from  Industrial  Board. 

Proceedings  by  Helen  Troutman  and  Lorenzo  Kirk  for  compensation 
under  the  Workmen's  Compensation  Act.  Certified  questions  from  In- 
dustrial Board  answered^ 

Enloe.  j.  The  Industrial  Board  has  submitted  to  this  court  the  fol- 
lowing statements  of  fact,  together  with  the  questions  hereinafter  stated, 
for  our  determination,  pursuant  to  the  provisions  of  the  Workmen's  Com- 
pensation Act: 

"I.  On  the  2d  d^oi  July,  1921,  one -Helen  Troutman  was  in  the 
employ  of  the  Elite  Qoak  Company  at  an  average  weekly  wage  of  $15; 
that  on  said  date  both  thei  employer  and  employee  were  -under  and  sub- 
ject to  the  Indiana  Workmen's  O>mpen8ation*  Act;  that  on  said  date  the 
said  Helen  Trpntman  received  a  personal  injury  by  an  accident  arising 
out  of  and  in  the  course  of  her  employmdit,  resulting  in. her  temporary 
total  disability  to  work  for  a  period  of  II  weeks;  that  the  employer  .did 
not  at  said  time  have  actual  knowledge  of  such  injury,  nor  did  it  acquire 
•uch  knowledge  at  any  time  until  8  wedcs  had  expired^  that  the  emptoyee 
did  not  give  to  the  employer  written  notice  at  any  time  until  on  the  even-  . 
ing  of  the  expiration  of  the  eighth  wcdc;  that  the  emj^oyee  has  presented 
a  claim  for  oompensatioQ,  and  insists  tiiat  she  is  entitied  to  10  weeks' 
compensation  under  clause  (j)  of  section- 31,  Acts  1919  <Acts  1919,  p 
162). 

"On  the  other  hand,  the  employer  cpn^ends  that  she  is  entitled  to  only 
three  weeks,  by  reason  of  the  following  provision  in  section  22,  Acts  of 
1919,  to  wit:  'Unless  such  notice  is  given  or  knowledge  acquired  within 
thirty  days  from  .the  date  of  the  injury  or  death,  no  compensation  shall 
be  paid  until  and  from  the  date  such  notice  is  given  or  knowledge  ob- 
tained.'   Acts  1919,  p.  161. 

^'In  answer  to  this  contention  the  employee  contends  that  the  follow- 
ing provision  in  sectiooi^,  Acts  of*  1919,  to  wit:  'No  lack  of  knowledge 
by  the  employer  or  his  representative  and  no  want,  failure,  defect  or  in- 
accuracy of  the  notice  shall  bar  compensation,  unless  the  employer  shall 
show  that  he  was-^ejudiced  by  such  lack  of  knowledge  or  by  such  want 
failure,  defect  or  inaccuracy  of  the  notice,  and  then  only  to  the  extent 
of  sudi  prejudice' — does  not  shorten  her  period  of  compensation;^  but 
merely  extends  the  time  when  compensation  begins  until  tiie  date  upon 
which  notice  was  given,  which  was  on  the  day  of  the  expiration  of  the 
eighth  week;  that  there  is  no  claim  by  the  employer  that  he  was  pre- 
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judiced  in  any  respect  by  the  lack  of  knowledge  of  the  employee's .  in- 
jury or  by  her  failure  to  give  notice  at  any  time  prior  to  the  date,  upon 
which  notice  was  given. 

'*II.  On  the  28th  day  of  May,  1921,  one  Lorenzo  Kirk  wa^  in  the  em- 
ployment of  the  Hubbard  Steel  Co.  at  an  s^verage  weekly  wage  in  excess 
of  $24.  That  on  said  date  the  said  Kirk  received  a  personal  injury  by  an. 
atxHdent  arising  out  of  and  in  the  course  of  his  employment,  by  which  a 
piece  of  steel  penetrated  the  right  eyeball,  resulting  in  the  total  and  per- 
manent loss  of  the  vision  pf  said  eye ;  that  the  employer  did  not  have 
actual  knowledge  of  said  injury  at  the  time  of  its  occurrence,  and  did  not 
acquire  knowledge  of  such  injury  at  any  time  wjthin  the  period  of  10 
weeks  after  its  infliction;  that  oh  the  last  day  of  the  tenth  week  immedi- 
ately following  the  injury,  the  employee  gave  written  notice  to  his  em- 
ployer of  said  injury. 

•*The  eqiployer  makes  no  <^laim  that  its  rights  were  prejudiced  iii  any 
respect  whatever. by  the  failure  to  have  actual  knowledge  of  the  injury 
at  the  time  that  it  occurred,  or  by  its  failure  to  acquire  knowledge  within 
10  weeks  after,  or  by  the  failure  of  the  employee  to  give  written  notice 
of  such  injury  Until  the  expiration  of  10  weeks  thereafter.  The  employee 
has  filed  a  claim  for  compensation  on  account  of  said  injury,  claiming 
that  he  is  entitled  to  compensation  for  the  period  of  150  weeks  under 
clause-  (f)  of  section  31  of  the  Indiana  Workmen's  Compensation  Act 
(Acts  1919,  p..  162). 

"The  employer  contends  that  he  is  entitled  to  only  140  weeks'  com- 
pensation by  reason  of  the  failure  of  actual  knowledge  on  its  part  at  the 
time  of  the  injury,  and  its  failure  to  acquire  knowledge  for  10  weeks 
thereafter^  and  the  failure  of  the  employee  to  give  notice  of  such  injury 
tmtil  the  expiration  of  10  weeks.  This  claim  is  made  under  the  following 
provision  of  section  22 :  o  'Unless  such  notice  is  given,  or  knowledge  jk- 
quired  within  thirty  days  from  the  date  of  the  injury  or  death,  no  com- 
pensation shall  be  paid  until  and  from  the  date  such  notice  is  given  or 
knowledge  obtained.' 

"Upon  the  other  hand,  the  employee  insists  that  he  is  entitled  to  ISO 
weeks'  compensation^  and  that  the  failure  of  the  employer  to  have  actual 
knowledge  at  the  time  of  the  injury  or  to  acquire  knowledge  within  ten 
weeks  thereafter,  and  his  failure  to  give  notice  until  the  expiration  of  10 
weeks,  merely  postpones  the  date  upon  which  compensation  begins.  This 
claim  is  made  under  the  fol}owing  provision  of  section  22:  *No  lack  of 
knowledge,  by  the  employer  or  his  representative  and  no  want,  failure, 
defect  or  inaccuracy  of  the  notice  shall  bar  compensation,  unless  the  em- 
ployer shall  show  that  he  is  prejudiced  by  such  lack  of  knowledge  or  by 
such  want,  failure,  defect  or  inaccuracy  of  the  notice,  and  then  only  to 
the  extent  of  such  prejudice.'     Acts  1919,  p.  161. 

"Upon  the  foregoing  facts  the  meml^rs  of  the  Industrial  Board  dis- 
agree as  to  the  proper  award  to  be  made  in  each  of  such  cases.  There- 
fore, upoti  the  facts  stated,  the  Industrial  Board  of  Indiana  respectfully 
submits  the  following. questions  of  law  for  determination. 

"First:    Upon  the  facts  stated  in  (I)  would  an  award  of  coippensa- 

tion   '      "^         law? 

sd  in  (II)  would  an  award  of  com- 
pens  g  to  law?" 

ion  in  this  case  involves  the  construc- 
tion in  the  employer  and  employee  in  each 
case 

5  have  been  adopted  in  many  states. 
and  From  time  to  time,  been  called  upon  to 

intei  laws.    In  doing  so,  certain  rules  have 

been  dance  of  the  courts,  in  their  endeavor 
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to  reach  a  correct  conclusion  as  to  tlie  scope,  meaning,  or  construction  of 
such  laws. 

In  the  case  of  In  re  Young,  218  Mass.  346,  106  N.  E.  1,  it  was  said : 

"The  act  is  to  be  inten>reted  in  iht  light  of  its  purposie,  and«  so  far 
as'  reasonably  may  be,  to  promote  the  accomplishment  of  its  benefident 
Resign." 

In  the  case  In  re  Kelley,  64  Ind.  App.  594.  116  N.  E.  306,  it  was  said: 

"Effect  should  be  given  to  all  ^rts  of  the  statute  where  it  is  rea- 
sonably possible  so  to  do  in  harmony  with  the  spirit  and  purpose  of  the 
whole  act." 

In  Ft  Wayne,  etc.,  Co.  v.  Pfeiffer.  60  Ind.  App!  615,  111  N.  E.  192. 
this  court  sdd:  • 

Remedial  statutes  "are  liberally  construed  to  malce  them  effective  as 
'to  those  who  come  within  their  provisions/' 

In  the  case  In  re  Petrie,  215  N.  Y.  335,  109  N.  E.  549.  the  provision 
of  the  statute  under  consideration  was  the  following: 

"The  loss  of  the  first  ph<ihf%g€  of  the  thumb  or  finger  shall  be  con- 
sidered to  be  equal  to  the  loss  of  one-half  of  such  thumb  or  finger/'  etc 
(Our  italics.) 

The  commission  found  that  the  claimant  has  suffered  an  ii^jury  by 
accident,  to  the  third  finger  of  his  right  hand,  and  that  **in  the  amputa- 
tion of  the  third  finger  about  one- third  of  the  bone  of  the  distal  phalange 
was  cut  off."  It  was  contended  on  appeal  that  the  injury  was  not  com- 
pensable because  the  claimant  had  not  lost  the  first  phalange,  but  had  lost 
only  a  pert  thereof,  and  hence  was  not  within  the  statute.  The  court,  in 
denying  such  contention  to  be  tenable,  said: 

"The^  Workmen's  Compensation  Law  w4s  adopted  in  deference  to  a 
widespread  belief  and  demand  that  compensation  should  be  awarded  the 
workmen  who  were  injured  and  disabled,  temporarily  or  permanently,  in 
the  course  of  their  employment,  even  though  sometimes  the  accident 
might  occur  under  such  circumstances  as  would  not  permit  a  recovery  in 
an  ordinary  action  at  law.  The  underlying  thought  was  that  such  a  sys- 
tem of  compensation  would  be  in  the  interest  of  the  general  welfare  by 
preventing  a  workman  from  being  deprived  of  means  of  support,  as  the 
result  of  an  injury  received  in  the  course  of  his  employment  The  statute 
was  the  expression  of  what  was  regarded  by  the  Legislature  as  a  wise 
public  policy  concerning  injured  employees.  Under  such  circumstances 
we  think  it  is  to  be  interpreted  with  fair  liberality,  to  the  end  of  securing 
the  benefits  which  it  was  intended  to  accomplish/' 

The  Supreme  Court  of  Washington  in  Zappala  v.  Industrial  Com.. 
82  Wash.  314,  144  Pac.  54,  L.  R.  A.  1916A,  295,  said: 

"The  act  should  be  liberally  interpreted,  to  the  end  that  the  purpose 
of  the  Legislature  in  suppressing  the  mischief  and  advancing  the  remedy 
be  promoted  even  to  the  inclusion  of  cases  within  the  reason,  although 
outside  the.  letter  of  the  statute." 

Section  22  of  our  Workmen's  Compensation  Act  in  the  plainest  lan- 
guage says: 

"No  L  .k  of  knowledge  ♦  *  *  and  no  want,  failure,  defect,  or  in- 
accuracy of  the  notice  shall  bar  comx>ensation,  unless,"  etc 

There  is  no  contention  in  this  case  of  any  prejudice  having  been  suf- 
fered by  reason  of  not  haviftg  received  notice  of  these  injuries  within  30 
days,  and  hence  we  need  not  consider  the  exception  contained  in  said 
statute. 

Suppose  the  claimant,  Helen  Troutman,  had  suffered  a  temporary 
total  disability  of  only  8  we^s,  at  the  close  of  which  time  she  had  in- 
formed her  employer  of  said  accident;  suppose,  further,  that  he  had  been 
in  no  way  prejudiced  by  her  failure  to-  give  such  notice  within  the  30 
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d^ys,  could  it,  with  any  reason  be  said  that  she  hai,  by  such  delay  in 
giving  notice  to  her  employer,  lost  her  right  to  recover  compensation, 
when  the  sUtute  says  such  delay  shall  not  bdr  her  right?  Not  only  the 
letter,  but  the  entire  spirit,  of  our  statute  forbids  such  an  interpretation. 
Yet  this  is  what  the  employers  interested  in  the  matters  now  before  us 
would  have  us  declare.  Wfe  cannot  so  hold.  Even  if  there  were  doubts 
as  to  whether  the  claimants,  under  the  facts  stated,  were  entitled  to  com- 
pensation for  the  full  periods  claimed,  we  would  be  compelled,  under  the 
authorities  cited  supra,  to  resolve  all  reasonable  doubts  in  favor  of  such 
claimants. 

We  hold  that  the  failure  to  gfive  notice,  under  the  circumstances  set 
forth  in  these  cases,  merely  postpones  the  time  when  the  payment  of 
compensation  begins,  and  does  not  bar  these  claimants  of  their  right  to 
any  portion  of  such  compensation.  We  therefore  answer  each  of  said 
questioos  in  the  affirmative. 


GENERAL  AMERICAN  TANK  CAR  CORPORATION  v.  WEIRICK 
ET  AL.     (No.  11179.) 

(Appellate  Court  of  Indiana.    Division  No.  2.    Pec.  23,  1921.) 

133  Northeastern  Reporter,  391. 

1.  MASTER  AND  SERVANT  —  COMPENSATION.  SUPPORTED 

BY  EVIDENCE.  CONCLUSIVE. 

Where  there  is  some  evidence  to  support  a  finding  ahd  award  of  the 
Industrial  Board,  it  will  not  be  disturbed  on  appeal. 

(For  other  cases,  see  Master  and  Servant,  Pec.  Dig.  §  417{7].) 

2.  MASTER  AND  SERVANT— "A CQDENT,"  WITHIN  COMPEN- 

SATION ACT.  DEFINED. 

An  "accident,"  within  the  Workmeft's  Compensation  Act,  means  an 
.unlooked-for  mishap,  an  untoward  event,  which  is  not  expected  or  de- 
signed; but  an  injury  may  be*the  result  of  accidental  means,  so  as  to  be 
compensable,  though  the  act  involving  the  accident  was  intentional. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.'§  372.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Scries,  Accident — Accidental.) 

3.  MASTER  AND  SERVANT  —  flNDING  QF  COMPENSABLE 

DEATH  FROM  BREATHING  GAS  HELD  JUSTIFIED. 

In  a  proceeding  under  the  Workmen's  Compensation  Act  to  recover 
compensation  for  death,  where  there  was  evidence  that  deceased,  thou^^h 
diseased,  was ,  performing  his  duties  with  substantial  regularity,  and  that 
he  breathed  gases  and  fumes  from  molten  brass,  but  had  b^ten  affected 
by  the  gas  before,  held,  that  the  Industrial  Board  was  justified  in  finding 
that  death  was  the  result  of  an  accident,  and  not  of  disease. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405J4].) 

4.  MASTER  AND  SERVANT— COMPENSATION  RECOVERABLE 

FOR  DEATH  FROM  DISEASE  ACCELERATED  BY  INJURY. 

An  award  may  be  made  by  the  Industrial  Board  for  an  employee's 
death  irom  a  disease  accelerated  by  an  accidental  injury  in  course  of  em- 
ployment, so  as  to  cause  death  soon  after  the  injury. 

(For  other  cases,  see  Master  and  Servant,  Pec.  Dig.  §  376[2].) 
10 ^Vol.  IX — Comp. 
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5.  MASTER  AND  SERVANT  —  IND  US  TRIAL  BOARD  NOT 

BOUND  BY  STRICT  RULES  OF  EVIDENCE. 

The  Industrial  Board,  being  an  administrative  body,  is  not  bound  by 
the  strict  rules  of  law  as  to  the  admissibility  of  eyidence. 

(For  other  cases,  see.  Master  and  Servant,  Dec.  Dig.  §  404.) 

Appeal  from  Industrial  Board. 

Proceeding  by  Cecil  Weirick  and  others  against  the  General  American 
Tank  Car  Corporation  before  the  Industrial  Board  for  an  award. 
From  an  award  of  the  Industrial  Board  in  favor  of  plaintiffs,  defendant 
appeals.    Award  affirmed. 

Wm.  J.  \\liinery,  of  Hammond,  for  appellant. 

Bomberger,  Peters  &  Morthland.  of  Hammond,  for  appellees. 

Nichols.  J.  Proceeding  commenced  by  appellees  before  the  Indus- 
trial Board  of  Indiana,  praying  for  an  award  of  compensation  under  the 
Indiana  Workmen's  Compensation  Act  (Laws  1915,  c.  106)  for  alleged 
injuries  resulting  in  the  death  of  Joseph  E.  Weirick.  Appellant's  defense 
to  this  action  was  that  appellees*  decedent  did  not  meet  with  any  injury 
by  accident  arising  out  of  and  in  the  course  of  his  emplojrment  while  in 
the  employ  of  appellant,  that  no  Occident  of  any  kind  or  character  what- 
soever occurred  or  took  place,  and  that  no  accident  arose  out  of  and  in 
the  course  of  the  employment  of  said  decedent  by  appellant- in  a«y  man- 
ner or  form  whatsoever,  causing  any  inj  ury  to  said  decedent,  or  the  death 
of  said  decedent  in  any  manner  whatsoever.         ' 

Appellant  contends  that  the  evidence  conclusively  established  appel- 
lant's defense.  After  hearing  the  evidence,  the  full  Industrial  Board 
found  that  November  4,  1920,  the  decedent  was  in  the  employment  of  ap- 
.  pellant,  that  on  said  date  he  received  a  personal  injury  by  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employment,  which  resulted  in  his 
•  death  the  same  day.  and  rendered  an  award  in  favor  of  appellee  accord- 
ingly fro'm  which  this  appeal. 

[1]  Appellant  earnestly  and  forcefully  contends  that  the  evklence 
conclusively  shows  that  no  accident  occurred  within  the  meaning  of  the 
Compensation  Law;  that,  even  though  appellee's  decedent  was  affected 
by  fumes  and  gases  arising  from  molten  metal,  such  fact  was  incident  to 
his  employment,  and  in  no  way  unusual ;  and  that  it  appears  from  the 
evidence  that  the  death  was  a  result. of  disease,  and  not  of  an  accident. 
It  is  so  well  established  that,  where  there  is^  some  evidence  to  support  the 
finding  and  award  of  the  InduSjtrial  Bdard,  th^  same,,  as  in  the  case  of 
-the  verdict  of  a  jury,  will  not  be  disturbed  on  appeal,  that  we  need  not 
cite  authorities  to  that  effec't.  In  this,,case  there  is  not  much  conflict  in 
the  evidence,  except  that  the  evidence  f  appellant's  witnesses  as  medical 
experts  was  in  conflict  with  the  evidence  of  appellees'  witness,  who  was 
the  attending-  physician.  We  would  not  have  much  difficulty  in  disposing 
of  this  conflict  under  the  evidence  as  ,a  whole  in  this  case,  even  if  it  \yere 
necessary  so  io  do.  In  this  regard  we  follow  the  reasoning  and  opinion 
of  the  court  in  the  case  of  Miami  Coal  Co.  v.  Luce.  131  N.  E.  834-. 

[2-4]  There  was  some  evidence  that  the  deceased  breathed  the  fumes 
and  gases  arising  from  molten  brass  and  was  thereby  accidentally  injured, 
which  injury  resulted  in  death,  and  we  hold  that  the  Industrial  Board 
was  fully  justified  in  its  finding  that  the  deceased  came  to -his  death  by 
accidental  means  while  in  the  due  course  of  his  employment.  An  acci- 
dent has  been  repeatedly  defined  by  this  court,  in  industrial  appeals,  as  an 
unlooked  for  mishap,  an  untoward  event,  which  is  not  expected  or  de- 
signed.    United  Paper  Board  Co.  v.  I^wis,  65  Ind.  App.  356.  117  X.  E. 
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276;  Haskell-Barker  Car  Co.  v.  Brown,  67  Ind.  App.  178,  il7  X.  E.  555; 
Puritan  Bed  Spring  Co.  v.  Wolfe,  ^  Ind.  App.  330,  120  N.  E.  417.  An 
jnjurj'  may  be  the  result  of  accidental  means,  though  the  act  involving 
the  accident  was  intentional.  U.  S.  Casualty  Co.  v.  Griffis,  186  Ind.  126, 
114  N.  E.  83,  L.  R.  A.  191>F.  481;  Western  Commercial  Travelers'  Ass'n 
V.  Smith,  85  Fed.  401,  29  C.  C  A.  223,  40  L.  R,  A.  653-  The  principle  is 
well  expressed  in  the  last  case  cited,  in  which  the  court  defines  *'acci- 
dental  means*'  as  follows: 

•*An  effect  which  is  not  the  natural  or  probable  consequente  of  the 
means  which  produced  it,  an  effect  which  does  not  ordinarily  follow  and 
cannot  be  reasonably  anticipated  from  the  use  of  those  means,  an  effect 
which  the  actpr  did  not  intend  to  produce  and  which  he  cannot  be  charged 
with  the  design  of  producing  under  the  maxim  to  .which  we  have  adverted, 
is  produced  by  accidental  means.  It  is  produced  by  meaps,  which  were 
neither  designed  nor  calculated  to  cause  it.  Such  an  effect  is  -not  the  re- 
sult of  design,  cannot  be  reasonably  anticipated,  is  unexpected,  and  is 
produced  by  an  unusual  combination  of  fortuitious  circumstances:  in 
other  words,  it  is  produced  by  accidental  means." 

While  it  appears  that  the  decedent  had  been  affected  by  the  poison- 
ous gas  before,  it  is  apparent  that  he  did  not  anticipate  or  design  the  seri- 
ous consequences  resulting  in  his  death.  YeL  the  evidence  abundantly 
justifies  the  inference  that  the  immediate  cause  of  the  death  was  the  in- 
jury by  the  inhalation  of  the  noxious  gas.  That  the  deceased  man  was 
diseased  at  the  time  of  his  injury  cannot  be  denied,  but  such  disease  had 
not  progressed  to  the  point  of  disability.  He  was  with  substantial  reg- 
ularity performing  the  duties  of  his  employmeiit  up  to  the  time  of  his  in- 
jury, and  if  the  disease^ was  thereby  accelerated,  so  as  to  produce  death 
so  soon  after  the  injury,  the  injury  must  be  regarded  as  the  cause  of  the 
death.  Under  such  circumstances,  the  dependents  are  entitled  to  recover. 
In  re  Bowers.  In  re  Colan,  In  re  Williams,  65  Ind.  App.  128,  116"  N.  E. 
842;  Puritan  Bed  Spring  Co.  v.  Wolfe,  68  Ind.  App.  330,  120  N.  E.  4l7; 
Indiana  Car  &  Equipment  Co.  v.  Celotto.  69  Ind.  App.  341,  121  N.  E. 
834;  Geizel  V.  Regina  Co.  (N.  J.  Sup.)   114  Atl.  328. 

[5]  Appellant  complains  that  the  Industrial  Board  refused  to  strike 
.  out  certain  evidence  given  before,  one  member  of  the  Board;  but  we  need 
not  consider  this  question,  for  there  is  ample  evidence  to  sustain  the  find- 
ing of  the  Industrial  Board  without  the  evidence  that  appellant  presents 
as  objectionable,  and  further,  the  Industrial  Board,  being  an  adminis- 
trative body,  is  not  bound  by  the  strict  rules  of  law  as  to  the  admissibility 
of  evidence,  and  this  assignment  presents  no  question. 
The  award  is  affirmed. 


HANNA  ET  AL.  V.  WARREa.     (No,  11191.) 

(Appellate  Court* of  Indiana,  Division  No.  2.    Nov.  29,  1921.) 

133  Northeastern  Reporter.  9. 

MASTER  AND  SERVANT  —  FARMERS  BLASTING  AND  LOAD- 
ING SURFACE  COAL  HELD  ENGAGED  IN  "MINING".  AND 
NOT  "F.ARM  LABOR,"  WITHIN  COMPENSATION  LAWS. 
Where    farmers  hired   employees   to   blast    surface    coal,    load   it   in 
wagons,  and  haul  and  shovel  the  coal  into  cars  under  -a  contract  with  a 
third  person,  who  agreed  to  buy  the  coal  at  specified  price  per  car,  the 
own^r  of  the  farm  jcceiving  a  share  of  the  net  profits  and  a  royalty  for 
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each  ton  mined  and  shipped,  the  farmers  while  so  engaged  were  not  en- 
gaged in  "farm  labor,"  but  were  engaged  in  "mining"  within  the  work- 
men's compensation  laws,  and  were,lia5)le  for  compensation  for  injuries 
to  an  employee  in  the  course  of  his  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  363.) 
(For  other  definitions,  see   Words  and  Phrases,   First  and   Second 
Scries,  Mining.) 

Appeal  from  Industrial  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Louis  War- 
ren for  compensation  for  injuries,  opposed  by  Newton  Hanna  and  others, 
employers.  Award  by  Industrial  Board  for  claimant,  and  employers  ap- 
peal.   Affirmed. 

James  B.  Filbert  and  A.  M.  Beasley,  both  of  Linton,  for  appellants. 
John  A.  Riddle,  of  Vincennes,  for  appellee. 

McM.VHAN,  J.  This  is  an  appeal  from  an  award  by  the  Industrial 
Board.  The  facts  are,  in  substance,  as  follows:  At  the  time  of  the  ac- 
cident to  appellee  and  for  many  years  prior  thereto  tppellant,  Lemuel 
Hanna,  owned  a  farm  in  Greene  county.  He  lived  upon  this  farm  prac- 
tically all  his  life  and  had  never  followed  any  occu(^tion  or  business  other 
than  farming,  except  as  hereinafter  stated.  At  said  time  and  for  many 
years  prior  thereto,  appellant,  Newton  Haima,  made  his  home  with  ap- 
pellant, Lemuel  Hanna,  and  worked  with  him  upon  said  farm.  Ai^>el- 
lant  Raymond  Brown  is  the  son-in-law  of  appellant  Lemuel  Hanna. 
About  the  1st  of  September,  1920,  Roy  Price  made  an  offer  to  appellants 
to  buy  from  them  such  coal  as  they  would  be  able*to  put  in  cars  at  the 
Vicksburg  switch,  and  offered  them  such  a  price  therefor  that  they  were 
induced  to  engage  in  mining  and  loading  coal  from  an  outcrop  on  said 
farm.  Appellants  witli  the  assistance  of  appellee  and  other  employees  en- 
gaged in  mining  and  loading  coal  from  said  outcrop  pursuant  to  said 
contract  with  Roy  Price.  In  such  work  appellants  made  no  investaient 
in  any  machinery  or  mining  tools  of  any  kind,  but  used  their  farm  teams, 
wagons,  scrapefs,  and  shovels  in  loading  such  coal.  The  coal  cropped 
out  upon  the  surface  of  said  farm,  required  no  mining  and  no  operation, 
except  to  blast  it  and  load  it  in  wagons  and  haul  and  shovel  the  coal  into 
the  car.  Appellants,  except  for  a  short  time  in  1916,  had  never  marketed 
coal  from  this  outcrop,  and  the  total  time  they  operated  did  not  exceed 
four  weeks,  during  which  time  they  mined  and  loaded  between  20  and  25 
cars,  thei)  quit  the  work  for  the  reason  that  the  market  price  of  coal  be- 
came so  low  that  the  loading  thereof  by  them  ceased  to  be  profitable. 
Appellee,  while  working  for  appellants  as  aforesaid,  received  an  injury 
which  resulted  in  the  total  loss  of  sight  in  his  right  eye.  The  Industrial 
Board  found  that  the  accident  and  injury  to  appellee  arose  out  of  and 
in  the  course  of  his  employment,  and  awarded  him  compensation  at  the 
rate  of  $13.20  a  week  for  150  weeks. 

There  is  no  merit  in  the  contention  that  the  award  is  not  sustained 
by  sufficient  evidence.  The  evidence  is  that  appellee  had  been  earning 
nearly  $7  a  day,  and  that  as  a  result  of  the  accident  and  injury  to  hi§ 
eye  had  lost  over  90  per  cent  of  the  vision  of  one  eye. 

Appellants  contend  that  they  are  farmers,  and  as  such  are  not  sub- 
ject to  the  Workmen's  Compensation  LaWs  (Laws  1915,  c.  106).  This 
contention  cannot  prevail.  At  the  time  of  the  accident  and  for  several 
weeks  prior  thereto  appellants  were  mining  and  loading  coal  under  an 
agreement  whereby  appellant  Lemuel  Hanna,  received  one-half  of  the 
net  profits  from  the  business  and  a  certain  royalty  for  each  ton  of  coal 
mined  and  shipped.     Appellants  while  engaged  in  this  work  were  not  en- 
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saged  in  farm  labor  as  that  term  is  generally  understood.  They  were 
at  the  time  of  the  accident  and  injury  to  appellee  engaged  in  the  mining 
business,  and  subject  to  the  provisions  of  .the  Workmen's  Compensation 

There  is  no  evidence  to-  support. the  claim  that  appellee's  injury  was 
the  result  of  his  willful  misconduct 
The  award  is  affirmed. 


INDIANA   MANUFACTURERS'    REaPROCAL   ASS'N    et    al.    v. 
DOLBY.    (No.  11246.) 

(Appellate  Court  of  Indiana,  Division  No.  2.    Dec.  9^  1921.) 

133  Northeastern  Reporter,  171. 

MASTER  AND  SERVANT— YOUNG  PERSON  HELD  NOT  "LAW- 
FULLY  EMPLOYED"  PRECLUDING  RECOVERY  UNDER 
COMPENSATION  ACT. 

Where  one  between  the  age  of  14  and  18  years,  defined  as  a  "yo^g 
person"  by  Bums'  Ann.  St- 1914,  §  8038,  is  employed  without  the  affidavit 
as  to  age  reqiiired  by  section  90Z2,  the  person  is  not  lawfully  employed 
within  Workmen's  Compensation  Act,  so  as  to  sustain  to  award,  notwith- 
standing there  was  a  compliance  with  Bums'  Supp.  1921,  §  6674s  (Acts 
1921,  c  132,  §  19),  passed  after  the  injury,  the  new  statute  having  no  ap- 
plication to  the  case. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  366.) 
(For  other  definitions,   see  Words   and   Phrases,   First  and   Second 
Series,  Employed.) 

Appeal  from  Industrial  Board. 

Proceeding  before  the  Industrial  Board  on  a  claim  by  David  Dolby, 
father  of  Myrtle  Dolby,  deceased,  against  the  Indiana  Manufacturers* 
Reciprocal  Association  and  the  Wasmuth-Endicott  Company.  From  an 
award  of  compensation,  defendants  appeal.  Reversed,  with  instructions  to 
dismiss  claim. 

Joseph  W.  Hutchinson,  of  Indianapolis,  for  appellants. 
Bowers  &  Feightner  and  Lee  M.  Bowers,  all  of  Huntington,  for  ap- 
pellee. 

Nichols.  J.  This  was  a  proceeding  before  the  Industrial  Board  by 
appellee.,  who  was  the  father  of  Myrtle  Dojby,  the  deceased,  against  ap- 
pellants, to  recover  on  account  of  physical  care,  and  general  nursing,  and 
burial  expenses  of  said  decedent,  it  being  claimed  that  her  death  resulted 
by  reason  of  an  accident  arising  out  of  and  in  the  course  of  decedent's 
emplojrment  by  appellant  Wasmuth-Endicott  (Company.  The  accidental 
injury  charged  was  the  taking  of  typhoid  .fever  germs  into  the  system 
through  the  water  supply  furnished  by  the  company,  which  resulted  in 
decedent's  taking  typhoid  fever,  from  which  she  died. 

It  ai^ars  by  the  evidence  that  Myrtle  Dolby  was  born  July  24,  1902. 
Her  employment  witii  appellant  company  commenced  September  8,  1919, 
and  continued  until  her  death,  which  was  on  March  .8,  1920.  She  was 
therefore  during  all  the  time  of  her  employment  over  the  age  of  14  years 
and  under  the  age  of  18  years. 
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Before  wc  reach  the  discussion  of  the  question  as  to  the  right  of  ap- 
pellee to  recover  bn  the  merits  in  this  proceeding,  we  are  met  by  appel- 
lant association's  contention  that  the  Industrial  Board  had  no  jurisdiction 
of  appellee's  claim,  for  the  reason  that  the  decedent  Myrtle  Dolby,  was 
not  lawfully  employed  by  appellant  company.  Section  8022,  Burns'  R. 
S.  1914,  expressly  requires  that  ah  affidavit  shall  be  made  by  the  parents 
jor  guardian  showing  the  age,  date,  and  place  of  birth  of  a  young  persMi 
before  such  person  can  be  lawfully  employed.  If  there  is  no  parent  or 
guardian,  then  such  affidavit  must  be  made  by  the  young  person  to  be 
employed.  The  father  David  Dolby,  was  living  and  was  a  witness  before 
the  Industrial  Board-  Section  8038,  Burns'  R.  S.  1914,  defines  a  youns 
person  to  be  one  between  the  age  of  fourteen  years  and  eighteen  years. 
There  is  no  claim  that  such  an  affidavit  had  been  made  or  that  such  an 
affidavit  had  been  placed  on  file  with  the  employer.  To  the  contrary?  the 
evidence  is  that*  no  such  affidavit  was  on  file.  The  award  is  therefore 
not  sustained  by  sufficient  evidence.  The  questioh  here  involved  has  been 
definitely  decided  by  this  court  in  the  case  of  In  re  Stoner.  128  N.  EL 
938,  ill  which  it  was  held  that  where  a  person  between  the  age  of  fourteen 
and  eighteen  years  fails  to  procure  an  affidavit  as  required  by  section 
8022,  supra,  such  person  is  not  lawfully  employed,  and  is  therefore  not 
an  employee,  and  not  entitled  to  recover  compensation  under  the  Work- 
men's 'Compensation  Act.  Appellee  sayS  that  .there  had  been  a  compli- 
ance with  section  6674s,  Bums'  Supp.  1921,  and  that  such  a  compliance 
was  a  substantial  compliance  with  the  requirements  of  said  section  8022, 
Boms',  as  will  entitle  the  employee  to  bring  an  action  under  the  Work- 
jnen's  Compensation  Law,  but  section  6674s,  Burns'  Supp.  1921,  is  section 
19  of  an  act  passed  by  the  Legislature  of  1921. 

See  Acts  1921.  p.  337.  Such  act  was  therefore  passed  long  after  the 
death  of  Myrtle  Dolby,  and  can  have  no  application  to  the  ^matters  in 
controversy  in  this  case. 

Upon  the  authority  of  the  case  of  In  re  Stoner,  supra,  the  award 
of  the  Industrial  Board  is  reversed*  with  instructions  to  the  Board  to  dis- 
miss the  claim. 


MANSFIELD  ENVjiNEERING  CO.  v.  WINKLE.     (No.  11238.) 

■  (Appellate  Court  of  Indiana,  Division  No.  2.    Dec.  23,  1921.) 

1'^''  Northeastern  Reporter,  390. 

MASTER  And  SERVANT— EVIDENCE  HELD  TO  SHOW  COM- 
PENSABLE DEATH. 
In  a  proceeding  under  Workmen's  Compensation  Act  to  recover  for 

death  of  servant  struck  on  the  head  with  an  air  hammer,  evidence  held 
.  sufficient  to  sustain  a  finding  that  death  resulted  from  the  accident,  though 

the  direct'  and  immediate  cause  of  death  was  a  rupture  of  the  heart. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Appeal^  from  Industrial  Qpard. 

Proceeding  by  Nellie  Winkle  under  the  Workmen's  Compensation 
Act  (Acts  1915,  c.  106)  to  obtain  compensation  for  the  death  of  her  hus- 
band, George  Winkle,  opposed  by  the  Mansfield  Engineering  Company, 
the  employer.  There  was  an  award  of  compensation,  and  the  employer 
appeals,     .\ffirmed. 
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Chas.  E.  Henderson  ancf  Cha«.  Unger,  b6th  of  Indianapolis,  for  ap- 
pellant. 

Emsley  AM  Johnson  and  Joseph  W.  Hutchinson,  both  of  Indianapolis. 
for  appellee. 

McMahan,  J.     The  Industrial  Board  found  <hat  on  April  23,  1921, 

one  George  Winkle,  while  in  the  employ  of  appellant,  received  a  personal 

injury  by  accident  arising  out  of  and  in  the  course  of  his  employment, 

and  resulting  in  his  death.     Compensation  \>ras  awarded  to  the  widow  as 

-  sole  dependent 

Appellant's  only  contention  is  that  there  is  no  evidence  to  Connect 
the  injury  with  the. imniediate  cause  of  death.  There  is  evidence  tending 
to  show  that  George  Winkle  was  a  structural  iron  worker,  and  at  the 
time  of  his  death  was  a  vigorous,  well-nourished  man,  43  years  old,  and 
weighed  160  to  165  pounds;  never  complained  of  being  sick  or  of  any 
trouble  with  his  heart  He  was  in  good  spirits  and  feeling  well  when  he 
went  to  work  on  the  jday  he  was  injured.  About  9:30  a.  m..  while  en- 
gaged in  his  regular  work,  he  was  struck  on  the  forehead  wjth  an  air- 
hammer  which  he  was  using.  Immediately  after  receiving  the  blow  he 
threw  his  hands  over  his  face,  and  walked  around  for  a  few  minutes 
and  returned  to  his  ^ork.  The  blow  was  of  sufficient  force  to  produce 
a  discolored  spot  about  an  inch  in  diameter  and  three  or  four  other  smal- 
ler places  around  the  nose  and  beneath  the  eyebrows  where  the  skin  was 
broken.  *He  left  his  work  at  noon,  and  complained  that  he  was  getting 
"awfully  sick/'  and  that  his  head  was  '*hurting  fit  to  kill."  A  little  later 
he  expressed  a  desire  to  go  to  a  drug  store,  where  he  could  get  some- 
thing for  his  head.  He  took  a  car  and  later  went  into  a  drug  store,  where 
he  complained  of  a  severe  plain  in  the  stomach,  took  a  dose  of  magnesia 
and  peppermint  fell  to  the -floor  and  within  a  few  minutes  after  taking 
the  medicine  vomited.  He  got  home  about  1 :30.  and  died  about  a  half 
hour  later.  When  he  reached  the  gate  at  his  home  he  staggered  and  held 
to  the  gatepost.  He  then  sat  down  on  the  doorsteps  until  his  wife  helped 
him  into  the  house,  when  he  sank  to  the  floor  and  complained  of  pain  in 
the  chest  and  head.  He  became  unconscious,  and  died  within  a  few 
minutes  after  the  physician  arrived;  The  body  was  embalmed  by  an 
undertaker,  and  two  days  later  an  autopsy  was  held.  It  showed  no  ap- 
p>arent  injury  to  the  skull  or  brain.  The  heart  was  removed,  and  it  was 
found  that  the  tissue  on  the  posterior  side  of  the  right  auricle  had  de- 
generated to  such  an  extent  it  was  but  slightly  thicker  than  paper,  and 
was  ruptured.  The  direct  and  immediate  cause  of  death  was  the  rupture 
of  the  heart  Four  or  five  physicians  testified.  Two  of  them  in  answer 
to  the  hypothetical  questions  testified  that  in  their  opinion  the  rupture  of 
the  heart  which  caused  death  was  a  probable  result  of  the  shock  produced 
by  the  blow  on  the  head.  Others  testified  that  the  blow  did  not  cause  the 
rupture,  and  that  the  blow  had  nothing  to  do  with  the  rupture 

There  is  no  necessity  for  us  to  enter  into  a  discussion  of  the  law  ap- 
plicable to  cases  of  this  character.  The  right  of  the  board  to  draw  rea- 
sonable inferences  from'  the  evidence  and  the  weight  to  be  given  to  the 
finding  of  the  board  when  there  is  any  evidence  to  support  the  finding 
is  settled  by  the  decisions  of  this  court.  There  is  ample  evidence  to  sup- 
port the  finding- that  the  death  of  George  Winkle  was^caured  by  an  acci- 
dental injury  which  arose  out  of  and  in  the  course  of  his  employment. 

The  award  is  therefore  affirmed. 
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STEVENS  V.  MARION  MACHINE,  FOUNDRAY  &  SUPPLY  CO. 
.     (No.  11110.) 

(Appellate  Court  of  Indiana,  Division  No.  2.    Dec  2,  1921.) 

133  Northeastern  Reporter;  23. 

2,  MASTER  AND  SERVANT  —  ONE-EYED  WORKMAN'S  LOSS 
OF  EYE  COMPENSABLE  AS  PERMANENT  LOSS  OF  "ONE 
EYE." 

A  one-eyed  employee  receiving  an  injury  causing  permanent  loss  of 
his  eye  is  not  entitled  to  compensation  for  total  disability  under  Work- 
men's Compensation  Act,  §  29,  and  can  recover  merely  for  the  "perman- 
ent loss  of  the  sight  of  one  eye,"  under  section  31,  though  the  loss  of  his 
eye  resulted  in  total  blindness. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[11^].) 

Appeal  from  Industrial  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  by  W.  H. 
Stevens  for  compensation  for  injuries,  opposed  by  the  Marion  Machine, 
Foundry  &  Supply  Company,  employer,  in  which  employer  filed  a  petition 
for  review  on  account  of  change  of  condition.  Award  for  employer  and 
employee  appeals.     Affirmed. 

Van  Atta  &  Clawson,  of  Marion,  for  appellant 
Joseph  W.  Hutchinson,  of  Indianapolis,  for  appellee. 

Dausman,  C.  J.  When^  11  years  of  age  the  appellant  lost  perman- 
ently the  vision  of  his  right  eye  by  an  accident.  On  February  16,  1919, 
being  then  48  years  of  age,  while  in  the  employment  of  the  appellee,  he 
received  an  injury  by  accident,  arising  out  of  and  in  the  course  of  his 
employment,  which  resulted,  in  the  permanent  loss  of  his  left  eye.  On 
March  4,  1919,  the  parties  entered  into  a  compensation  agreement,  by  the 
terms  of  which  the  employer  agreed  to  pay  compensation  *'at  the  rate  of 
$10.53  per  week  during  total  or  partial  disability,  -not  exceeding  500 
weeks."  The  agreement  was  duly  approved  by  the  Industrial  Board,  and 
compensation  was  paid  in  accordance  with  the  agreement  until  January  13, 
1921,  at  which  time  the  employer  refused  to  make  further  payments. 
Thereupon  the  employee  filed  with  the  Industrial  Board  his  complaint  by 
which  he  sought  a  continuation  of  the  compensation,  on  the  ground  that 
the  injury  resulted  in  permanent  total  disability.  The  employer  then  filed 
a  petition  for  a  review  on  accoimt  of  a  change  in  condition.  After  a 
hearing,  the  full  board  made  a  finding,  of  facts.  So  much  of  the  finding 
as  is  essential  to  the  determination  of  the  question  here  presented,  is  as 
follows : 

"That  under  said  agreement  the  defendant  has  paid  to  the  plaintiff 
100  weeks*  compensation  at  the  rate  of  $10.35  per  week;  that,  after  enter- 
ing into  the  said  agreement*  the  plaintiff's  injury  resulted  in  total  and 
permanent  loss  of  the  vision  of  his  left  eye." 

The  Board  ordered  that  the  plaintiff  take  nothing  by  his  complaint; 
that  the  defendant's  petition  to  review  on  account  of  a  change  in  condi- 
tions be  granted ;  that  the  conYpensation  liability  of  the  employer  to  the 
employee  be  terminated  and  that  the  plaintiff  pay  the  costs  of  the- pro- 
ceeding. 

The  statute  in  force  at  the  time  of  the  acpident  contains  the  following^ 
provision  : 
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"For  iBJuries  in  the  following  schedule  the  employee  shall  receive  in 
lieu  of  all  other  compensation,  a  weekly  compensation  equal  to  fifty-five 
per  cent,  of  his  average  weekly  wages  for  the  periods  stated,  ♦  ♦  * 
respectively,  to  wit:    *    *    * 

"(d)  For  the  permanent  and  irrecoverable  loss  of  the  sight  of  one 
^e,  or  its  reduction  to  one-tenth  of  normal  vision  with  glasses  100  weeks/' 
Section  31,  Workmen's  Compensation  Act  (Acts  1915,  p.  400). 

The  foregoing  provision  is  specific  and  arbitrary.  We  have  a  case, 
then,  wherein  the  workman  lost  permanently  the  sight  of  one  eye,  and 
under  the  statute  he  is  entitled  to  compensation  for  a  period  of  100  weeks 
and  no  more. 

[1,  2]  Counsel  for  the  appellant  contend  that  on  the  facts  of  this 
case  the  workman  is  entitled  to  compensation  under  section  29,  whiqh 
provides  generally  that,  where  the  injury  causes  total  disability,  compen- 
sation shall  be  paid  during  the  period  of  total  disability,  not  to  exceed, 
however,  500  weeks.  The  contention  rests  on  the  proposition  that,  the 
workman  having  permanently  lost  the  sight  of  one  eye  in  the  days  of  his 
youth,  it  necessarily  follows  that  the  permanem  loss  of  the  sight  of  his 
other  eye,  by  the  industrial  accident,  resulted  in  permanent  total  disability 
for  work.  The  contention  cannot  be  sustained.  The  compensation  plan 
is  a  legislative  venture ;  and,  of  course^  those  who  are  instrusted  with 
the  administration  of  it  can  do  nothing  other  than  ascertain  and  execute 
the  legislative  intent  The  rule  is  fundamental  that  in  the  construction 
and  application  of  a  statute  specific  provisions  take  priority  over  general 
provisions. 

The  concluding  sentence  of  section  31,  following  the  schedule  of. spe- 
cific^ injuries,  declares: 

"In  all  other  cases  of  *  *  ♦  partial  disability  *  *  *  compen- 
sation in  lieu  of  all  other  compensation  shall  be  paid  when  and  in  the 
amount  determined  by  the  Industrial  Board,"  etc. 

That  language  indicates  unmistakingly  that  the  Legislature  regarded 
the  several  injuries  mentioned  in  the  schedule  as  injuries  which  of  them-  " 
selves  naturally  result  in  partial  disability  only,  and  would  not  result  in 
total  disability  in  the  absence  of  complications.  Iii  the  case  at  bar  the 
injury  resulted  in  "the  permanent  and  irrecoverable,  loss  of  the  sight  of 
one  eye,"  and  nothing  more.  It  is  inaccurate  to  say  that  the  injury  re- 
sulted in  total  blindness.  The  industrial  injury  plus  the  injury  received 
in  childhood  resulted  in  total  blindness.  Evidently  the  Legislature  'acted 
on  the  basis  that  normally  a  man  has  two  eyes,  either  one  of  which  is 
capable  of  supplying  some  light  to  the  body,  and  that  the  loss  of  one 
constitutes  a  partial  impairment  only.  ,  This  interpretation  is  supported 
by  the  fact  that  this  feature  of  the  statute  has  been  amended  to  provide 
compensation  for  500  weeks  where  the  loss  of  the  sight  of  both  eyes  re- 
sults from  the  same  accident.  Evidently  the  Legislature  did  not  intend 
that  an  industry  should  be  chargeable  on  account  of  an  injury  to  an  eye 
which  occurred  long  before  the  workman  came  to  that  industry. 
The  award  is  affirmed. 
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HUGHES  V.  CUDAHY  PACKING  CO.     (No.  34237.) 

(Supreme  Court  of   Iowa.     Dec.   15,   1921.) 

185  Northwestern  Reporter,  614. 

MASTER  AND  SERVANT— FINDING  DISALLOWING  COMPEN- 

S.VriON  CLAIM  FOR  HERNIA  HELD  CONCLUSIVE. 

•In  a  proceeding  to  recover  compensation  under  the  Workmen's  Com- 
pensation Act  for  hernia  from  strain  resulting  from  injury  sustained 
while  claimant  was  performing  his  work  of  handling  heavy  meats,  evi- 
dence before  the  Industrial  Commissioner,  who  disallowed  the  claim  on 
the  gfound  that  the  hernia  was  not  the  result  of  injury  in  claimant's  work, 
held  in  such  conflict  as  to  make  the  Commissioner's  iinding  conclusive. 

(For  other  <:ases,  see  Master  and  Servant,  Dec.  Dig,  §  417[7].) 

Preston  and  Weaver,  JJ.,  dissenting. 

Appeal  from  District  Court,  Woodbury  County ;  W.  G.  Sears,  Judge. 

Plaintiff  claims  compensation  from  defendant  because  of  a  hernia 
from  strain,  resulting,  as  he  claims,  from  an  injury  sustained  while  per- 
forming his  work  as  an  employee  of  defendant.  Plaintiff's  claim  was 
disallowed  by  the  arbitration  committee,  and,  on  review,  by  the  Industrial 
Commissioner.  The  district  court,  on  the  evidence  taken  before  the  com- 
mittee and  Commissioner,  reversed  the  finding  of  the  Comniissioner,  and 
allowed  compensation  for  the  amount,  and  for  the  period  of  disability 
which  it  was  stipulated  he  was  entitled  to  recover,  if  it  should  be  found 
he,  was  entitled  to  recover  at  all.     Defendant  appeals.     Reversed. 

Sears.  Snyder  &  Gleysteen,  Vail  E.  Purdy,  and  H.  C.  Harper,  all  of 
Siou"  City,  for  appellant.      , 

F.  L.  Ferris,  of  Sioux  City,  for  appellee. 

Preston,  J.  The  substance  of  plaintiff's  claim  is  that  for  several 
months,  up  to  the  13th  of  June,  1919,  and  for  four  or  five  weeks  there- 
after, wHile  in  the  employ  of  defendant,  he  was  engaged  in  handling 
heavy  meats,  some  of  the  pieces  weighing  about  95  pounds;  that  some 
four  Or  five  weeks  prior  to  June  13th  a  pain  developed  in  his  left  groin, 
over  the  canal,  but,  thinking  it  only  temporary,  he  kept  on  at  work  until 
about  June  13th,  when  it  developed  into  a  hernia,  the  result  of  the  con- 
stant strain  incident  to  his  employment,  and  on  said  June  13th  he  >yas 
obliged  to  quit  work  until  He  was  operated  upon.  The  operation^  was  . 
successful,  and  after  his  recovery  he  was  able  to  perform  labor.  H^ 
claims  further  that  his  hernia  is  of  traumatic  origin,  and  was  originated 
by  a  severe  strain  received  in  the  usiial  course  of  his  employment,  and 
by  reason  of  having  to  lift  and  throw  heavy  rneats  on  a  slippery  floor, 
and  while  he  was  in  a  twisted  position;  that  it  did  not  develop  instantly, 
and  did  not,  for  a  time,  prevent  his  continuing  his  work;  that  >he  con- 
tinued his  work  for  a  time  in  ignorance  of  his  actual  condition;  that  he 
was  finally  compelled  to  cease  labor;  alleges  that  the  hernia  is  the  re- 
sult of  a  strain  received  in  the  course  of  his  employment  and  is  due  to 
the  unusual  strain  incident  to  his  employment.  Defendant  admits  the 
employment,  and  says  that,  if  defendant  has  a  hernia,  as  he  claims,  it 
was  not  of  traumatic  origin ;  that  it  was  of  long  standing,  and  the  re- 
sult from  a  gradual  weakening  of  the  abdominal  walls,  and  not  the  direct 
result  of  a  strain  or  unusual  pressure  by  reason  of  heavy  lifting.  De- 
fendant therefore  denies  that  the  injurjf  claimed  for  arose  out  of  and  in 
the  course  of  his  employment. 
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We  do  not  understand  that  the  committee  or  the  Industrial  Cbmmis- 
sioner  refused  compensation  on  the  ground  that  there  was  a  congenitr*^ 
tendency  or  a  pre-existing  cause,  but  rather  that  the  evidence  did  not 
show  that  plaintiff's  disability  resulted  from  a  fottuitous  incident  in  the 
nature  of  an  accident  arising  jout  of  and  in  the  course  of  employment. 
The  Commissioner  stated  in  his  opinion  that,  while  there  is  considerable 
medical  evidence  in  regard  to  pre-existing  cause  or  condition,  and  con- 
genital tendency,  such  matters,  were  unimportant;  that  if  plaintiff,  in 
the  performance  of  service  requirihg  the  strength  of  an  able-bodied  njan, 
had  sustained  some  injury,  deftnitely  located  and  well  defined,  such  as  to 
break  him  down  and  destroy  his  earning  power,  it  would  not  matter 
whether  or  not  medical  science  decided  him  to  have  been  subject  to  such 
development  because  of  anatomical  construction.  The  cases  seems  to  so 
hold.  The  Commissioner  further  said  that  the  matter  of  compensation 
for  hernia  is  a  source  of  much  perplexing  controversy,  that,  in  order  to 
establish  a  compensation  claim  based  upoij  sijch  cause,  evidence  must  be 
submitted  showing  that  a  workman  in  usual  strength  and  efficiency,  in 
6ome  specific  incident  of  his  employment,  sustain  such  injury  as  to  break 
him  down  and  make. necessary  a  surreal  operation;  no  injury  accidental 
of  otherwise,  involving  any  specific  occurrence,  such  as  a  slip  or  fall,  or 
definite  strain  from  overlifting  is  in  evidence;  plaintiff  is  unable  to  name 
any.  time  either  asr  to  an  hour,  a  day,  or  a  week,  in  which  anything  hap- 
pened to  him,  which  could  be  taken  as  a  basis  for  the  disability  whicb  is 
alleged,  and  concluded  by  saying  that,  in  a  case  so  conspicuously  wantiiig 
in  evidence  as  to  injury  arising  out  of  and  in  the  course  of  employment, 
compensation  liability  cannot  be  established. 

The  substance  of  claimant's  testimony  is : 

That  he  is  49  years  of  age;  farmer  most  of  his  life;  never  had  any 
difficulty  or  discomfort  from  anything  that  was  apparently  a  rupture  up 
to  about  June,  1919;  the  first  thing  I  observed  in  connection  with  this 
rupture  was  an  awful  pain  struck  me  in  there,  and  burning  and  hurting, 
until  I  would  have  to-^if  I  could  get  a  chance  I  would  put  my  foot  upon 
something  to  ease  myself;  kept  on  working  as  long  as  I  could  stand  it. 
about  four  or  five  weeks,  as  near  as  I  know ;  I  am  a  married  man,  and 
have  five . children ;  kept  on  working  from  necessity;  never  complained  to 
any  one  very  much  about  my  trouble ;  mentioned  it  to-  some  of  the  men  I 
was  forking  with ;  Mr.  Walker  was  one  of  them ;  I  was  advised  ta  go  to 
a  doctor,  and  went  to  Dr.  Cremin,  also  consulted  Dr.  Schott;  he  is  the 
only  one  who  treated  me;  complained  to  the  company  the  next  day  after 
I  quit  work,  four  or  five  weeks  after  I  claim  I  got  the  hernia ;.  first  learned 
I  had  hernia  from  Dr.  Cremin  about  June  14th  or  15th ;  I  am  unable  now 
to  state  the  exact  date  I  received  the  hernia ;  gradually  got  worse ;  I  con- 
tinued work  four  or  five  weeks  with  this  condition  getting  a  little  worse 
every  day,  until  the  pain  got  so  severe  I  went  to  a  doctor ;  some  days  the 
pain  would  be  more  severe  than  others;  it  became  worse,  and  this  was 
true  during  all  the  time  until  I  had  the  operation ;  the  first  time  I  had 
the  pain  I  didn't  quit  work;  the  day  I  quit  I  told  the  men  I  was  working 
with  that  I  was  ruptured;  I  don't  recollect  the  date  I  first  experienced 
the  pain:  the  time  of  day  was  about  2  o'clock;  I  remember  that  because 
it  was  directly  after  I  ate  my  dinner;  I  suffered  no  blow  or  fall,  or  any- 
thing like  that,  it  is  the  medium  weight  meats  we  handled  at  that  time; 
heavier  meats  just  before;  it  was  two  or  .three  weeks  after  that  I  first 
noticed  some  swelling;  it  kept  getting  a  little  larger. 

Dr.   Schott.  testifying'  for  claimant,  says  in  substance: 

Examined  plaintiff  four  or  five  months  ago;'  fotmd  a  left  inguinal 
hernia;  operated  on  him  about  two  months  ago;  the  operation  wai  suc- 
cessful; he  was  in  the  hospital  about  three  weeks  and  is  now  able  to  do 
reasonably  hard  work;  the  operation  was  November  14th;  at  the  time  of 
the  operation  the  sac  was  rather  delicate;  no  adhesions  within  the  sac. 
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and  the  contents  consisted  of  omentunr  and  epiplocele;  it  is  pretty  hard  to 
say  whether  this  hernia  is  congenital  or  otherwise;  these  hmiias  are  sup- 
posed to  be  of  a  congenital  condition — ^that  is,  a  result  of  the  weakened 
condition  of  the  abdominal  walls,  a  sac  being  formed  which  goes  down 
through  the  internal  ring;  these  ruptures  may  come  down  at  any  time 
after  birth;  their  development  may  be  hastened  by  trauma;  from  the 
history  of  this  case  it  seems  to  me  this  condition  was  the  result  of  trauma ; 
f  roiii  the  examination  I  could  not  tell  ^whether  it  was  congenital  or  the 
result  of  trauma;  at  the  time  of  the  operation  there  was  no  evidence  aside 
from  what  he  told  me  that  the  hernia  was  due  to  trauma;  I  couldn't  tell 
definitely  how  long  the  hernia  had  been  existing ;  a  man  having  no  pre- 
disposition towards  hernia  would,  in  order  to  suffer  a  hernia  from  strain, 
have  to  have  so  severe  a  strain  that  from  the  time  of  the  hernia  he  would 
be  unable  to  work,  and  would  be  practically  helpless;  claimant  could  not 
have  worked  afterwards  as  he  said  he  did  unless  he  had  some  previous 
weakening  of  the  abdominal  muscles;  he  could  have  had  a  protrusion  of 
this. sort  from  strain  which  would  caused  considerable  pain  or  discomfort, 
and  gradually  increasing  in  size  to  such  an  extent  that  he  would  quit 
work  as  a  result;  my  idea  of  a  traumatic  hernia  is  one  that  may  be 
brought  down  from  a  strain,  either  sudden  or  from  time  to  time,  coupled 
with  a  congenital  condition;  there, may  be  a  traumatic  hernia  in  a  well, 
vigorous  person,  having  no  previous  condition  of  hernia,  where  the  her- 
nia is  a  result  of  trauma — a  so-called  traumatic  hernia ;  you  can  also  have 
a  traumatic  hernia  if  the  trauma  is  the  existing  cause  of  a  hernia  in  a 
person  having  a  pre-f ormed  congenital  condition ;  this  man  probably  had 
a  pre- formed  congenital  condition  present;  there  was  a  well-formed  sac; 
there  was  no  sign  of  acute  injury;  this  hernia  appeared  to  be  a  rather 
recent  origin,  and  in  hernias  of  this  kind  a  man  would  be  apt  to  keep  on 
working  until  it  caused  him  considerable  discomfort 

Walker  testifies: 

Worked  beside  claimant;  he  was  able  to  do  his  work  regularly;  there 
was  a  time  when  he  complained  first  about  two  or  three  weeks  before  he 
quit  work ;  the  last  day  he  told  me  he  had  a  kind  of  lump  in  his  side  and 
I  said  it  might  be  a  rupture,  and  he  had  better  see  a  doctor;  I  have  been 
afflicted  with  rupture  myself;  claimant  never  cried  out  at  any  time;  have 
no  recollection  of  any  such  incident  as  that. 

This  is  the  substance  of  all  of  claimants'  testimony. 

For  defendant,  the  nurse  at  the  packing  company  says  claimant  came 
in  on  June  14th,  and  said  he  had  a  pain  in  his  side  caused  from  a  strain 
and  I  sent  him  to  T)r.  Crenrin;  claimant  said  he  had  this  pain  for  some 
four  or  five  weeks. 

Dr.  Cremin,  testifying  for  defendant,  says: 

Examined  claimant  June  14th;  discovered  he  had  a  hernia;  he  gave 
me  a  history  of  the  case;  he  said  he  had  pain  and  discomfort  in  his  side 
for -four  X>r  five  weeks;  told  me  of.  nonspecific  injury  lie  had  received;  I 
inquired  as  to  tliat;  I  found  he  had  an  inguinal  hernia,  and  advised  an 
operation ;  from  the  history  of  the  case  a»  given  me  by  claimant,  and  as 
testified  to  by  him,  I  am  able  to  state  that  in  my  opinion  this  hernia  was 
not  traumatic  in  its  origin ;  a  hernia  in  a  workman  engaged  in  lifting 
meats  daily  of  the  weight  described,  and  suddenly  feeling  a  pain  and  say- 
ing nothing  about  it,  arid  continuing  this  work  for  four  or  five  weeks, 
during  which  there  was  a  recurrence  of  the  pain  from  time  to  time,  could 
not,  in  my  opinion,  be  a  traumatic  hernia;  a  traumatic  hernia  has  got  to 
have  some  great  violence;  it  is  a  hernia  that  tears  through  the  inguinal 
canal,  tearing  those  tissues  loose;  any  time  you  tear  the  tissues  loose  sud- 
denly there  is  bound  to  be  hemorrhage  and  extreme  pain  and  shock;  a 
man  receiving  a  trauma  like  that  would  have  to  stop  work  instantly — 
the  chances  are  he  would  fall  down  and  be  unable  to  stand;  it  would  lay 
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him  oflF  from  working  for  several  days ;  there  is  no  way  a  traumatic 
hernia  can  arise  without  violence ;  this  man  had  sac,  which  rules  out  any 
idea  of  a  traumatic  hernia. 

On  cross-examination  he  says: 

All  hernias  are*  caused  by  strain ;  a  large  percentage  of  the  male  sex 
have  congenital  hernia  to  some  extent  after  they  reach  the  age  of  30  or 
35  years;  any  strain  wotild  have  a  tendency  to  accentuate  or  accelerate 
it;  in  a  hernia  of  this  type  the  condition  is  made  usually  of  the  omentum 
— diat  is,  the  covering  on  top  of  the  intestines — made  up  of  the  intestines 
— ^that  is  pushed  down  through  this  canal. 

He  continues: 

When  it  is  pushed  down,  the  covering,  the  peritonieimi— the  covering 
of  the  abdominal  cavity — ^which  forms  a  sac  in  which  the  bowels,  the 
omentum,  in  this  gradual  process,  are  being  pushed  down  gradually-;  that 
stretches  the  peritoneum  and  pulls  down  into  this  canal;  arid  any  sudden 
strain  or  anything  that  will  cause  these  substances  to  go  through  that 
would  suddenly  weaken  or  force  this  sac,  or  anjrthing  that  would  tear 
the  covering  of  the  intestines,  or  the  omentum,  or  anything  that  would 
cause  it  to  be  forced  down  through  this  sac,  or  what  forms  the  sac;  a 
traumatic  hernia  could  have  no  sac;  a  recent  hernia  might  have  a  thin 
sac,  but  that  is  not  a  traumatic  hernia;  that  would  be  a  congenital  hernia. 

1.  Appellant  contends  that  there'  is  such  a  conflict  in  the  testimony 
that  the  finding  of  the  Industrial  Commissioner  is  conclusive  upon  the 
court  If  claimant's  hernia  was  of  long  standing,  and  existed  prior  to 
his  employment  by  defendant,  or  was  not  the  result  of  an  injury  in  his 
work  as  an  employee  of  defendant,  or  if  there  was  evidence,  though  dis- 
puted, tending  to  sustain  defendant's  contention,  then  the  finding  of  the 
Commissioner  is  conclusive.  We  have  held  a  number  of  times  that, 
where  there  is  a  conflict — and  this  means,  as  I  think,  a  substantial  con- 
flict, and  not  a  mere  scintilla  or  slijght  evidence  by  one  party  opposing 
that  of  the  other — in  the  testimony,  the  decision  of  thS  Industrial  Com- 
missioner is  Conclusive.  Under  such  circunfstances  I  agree  that  it  ought 
to  be  so,  whethei*  compensation  in  a  given  case  is  allowed  x>r  disallowed. 
Otherwise  the  courts  will  be  flooded  with  cases  which  the  Compensation 
Law  contemplates  shall  be  decided  in  a  summary  manner,  litigation  will 
be  increased,  rather  than  diminished,  and  claimants  for  compensation  may 
be  subjected  to -more,  rather  than  less,  vexation  in  an  effort  to  secure  a 
smaller  recovery  than  they  might  recover  in  a  common-law  action.  Thus 
employees,  for  whose  benefit  largely  the  compensation  law  was  enacted, 
might  be,  in  many  instances,  deprived  of  the  benefits  of  the  act.  Among 
the  numerous  cases  holding  that  the  decision  of  the  Commissioner  is 
conclusive,  see  Jackson  v.  Telephone  Co.,  179  N.  W.  849;  Hanson  v. 
Dickinson,  188  Iowa,  728,  176  N.  W.  824;  Pace  v.  Appanoose  County, 
184  Iowa,  498,  168  N.  W.  916;  Norton  v.  Coal  Co.,  180  N.  W.  905;  Miller 
V.  Gardner,  180  N.  W.  742;  Pierce  v.  Bekins,  185  Iowa,  1346,  171  N.  W. 
191;  Flint  v.  Eldon,  183  N.  W.  344;  Code,  §  2477m33  (chapter  270,  Acts 
37th  G.  A.;  Compiled  Code,  §  842). 

Appellant  cites  Bachman  v.  Waterman.  68  Tnd.  App.  580,  121  N.  E. 
8,  Campbell  v.  Qausen,  183  App.  Div.  499,  171  N.  Y.  Supp.  522.  and 
(Miller  y.  Gardner,  supra,  as  holding  that,  even  though  there  are  items 
of  fact  undisputed,  the  Industrial  Commissioner's  inferences  of  ultimate 
fact  therefrom,  if  reasonable,  is  conclusive.  But  this  cuts  both  ways.  If 
the  reasonable  and  proper  inferences  are  contrary  to  the  finding  of  the 
Commissioner,  then  such  finding  ought  not  to  be  conclusive.  A  majority 
of  the  court  are  of  opinion  that  there  is  such  a  conflict  in  tlie  testimony 
as  to  mak6  the  finding  of  the  Commissioner  conclusi\%,  and  that  the  judg- 
ment of  the  district  court  should  be  reversed;  and  it  is  reversed. 

2.  For  myself,  I  am  not  convinced  that  there  is  such  a  conflict.     If  - 
•there  is  any  conflict  in  the  testimony,  it  is  found  in  the  testimony  of  the 
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medical  witnesses.  I  shall  refer  to  this  later»  as  briefly  as  may  be,  and 
attempt  to  show '  that  there  is  no  substantial  dispute  in  the  testimony  of 
Dr.  Schott  and  Dr.  Cremin.  Before  doing  that,  however,  I  shall  refer  to 
the  statute,  which  contemplates,  as  I  think,  that  there  .must  be  a  sub- 
stantial conflict  The  finding  of  the  Commissioner  is  not  absolutely  bind- 
ing in  all  cases,  even  though  there  may  be  a  slight  or  trifling  conflict  in 
the  evidence.  The  rule  ought  to  be  applied  in  the  general  run  of  cases; 
but,  if  we  now  lay  down  a  liard  and  fast  rule  that  the  finding  of  the 
Commissioner  is  conclusive  in  all  cases,  the  time  may  come  when  some 
other  Industriar Commissioner  might  feel  justified  in  arbitrary  action  in 
his  findings.  This  court,  and  other  courts,  have  held  that,  upon  filing  of 
•the  decision  of  the  Industrial  Commissioner  in  the  district  court,  the 
court  is  not  limited  to  the  formal,  ministerial,  and  perfunctory  act  of 
recastii^  said  decision  into  the  form  of  a  court  decree.  The  statute  be- 
fore cited,  as  it  now  stands,  immediately  following  the  pfovision  that 
the  finding  J f  the  Commissioner,  in  the  absence  of  fraud,  is  conclusive, 
provides  that  the  district  court  upon  the  hearing  before  it — 
"may  confirm  or  set  aside  such  order  or  decree  of  the  Industrial  Com- 
missioner, if  he  finds:     *    ♦    ♦  ■ 

"(3)  That  the  facts  found  by  the  Industrial  Commissioned  do  not 
support  the    *    *    *    decree.  -^ 

''(4)  That  there  is  no  sufficient  competent  evidence  m  the  record  to 
warrant  the  Industrial  Commissioner  in  making  the  order  or  d^ree  com- 
plained of . . 

"No  order  or  decree  of  the  Industrial  Commissioner  shall  be  set 
aside  by  the  court  upon  other  than-  the  grounds  jiist  stated." 

Plainly  this  requires  the  district  court  to  determine  whether  there, 
is  sufficient  competent  evidence  in  Ihe  record  to  warrant  the  finding  of 
the  Commissioner,  etc.  Before  discussing  the  evWence  as  to  the  supposed 
conflict  between  the  two  dioctors,  it  may  be  well  to  first  refer  to  another 
matter.       •  .     ' 

3.  As  before  stated,  the  Commissioner  held  that,  in  order  to  estab- 
lish a  compensation  claim,  it  was  necessary  Sf or  plaintiff  to  show  .some 
specific  incident  of  his  emplo>ment  in  the  nature  of  an  accident,  such  as 
a  slip,  or  fall,  or  some  definite  strain  from  bverlifting,  causing  an  injury 
such  as  to  break  him  down  arid  make  necessary  a  surgical  operation. 
This,  we  take  it.  is  a  question  of  law  whether  it  must  be  shown  that  it 
was  an  accident,  in  the  sense  In  which  the  Commissioner  considered  it. 
We  may  say  in  passing  that  it  seems  to  us  the  evidence  is  undisputed  that 
complainant's  hernia  did  break  him  clown,  and  that  an  operation  was  nec- 
essary. The  defendant's  doctor,  Cremin,  testifies  that  he  advised  am  ope- 
ration, and  an  operation  was  had.  And  in  this  connection,  too,  we  may 
say  that  the  Commissioner,  in  stating  that  complainant  made  no  com*- 
plaint,  evidently  overlooked  the  testimony  of  claiipant  and  Walker,  who 
both  testify  that  claimant  did  make  complaint,  and  that  he .  complained 
about  the  time  he  claims  he  was  injured  by  the  sudden  pain^  about  2 
o'clock  in  the  afternoon  of  a  time  fixed  by  him.-  Going  b?^ck  to  the  ques- 
tion now  as  to  whether  it  was  necessary  to  show  that  it  was  an  accl-v 
dent  There  is  no^claim  that  clainiant's  alleged  injury  was  willfully  in- 
tentional, or  that  it  could  have  been  foreseen,  or  that  It  was  expected  by 
him.  ^  . 

Appellant  argues  at^  some  length  that  to  be  compensable  the  injury 
must  1)e  the  result  of  a  slip,  fall.  Or  the  like,  in  the  nature  of  an  acci- 
dent. They  cite  cases  decided  under  statutes  of,  other  states,  where  the 
statute  itself  provides  compensation  for  accidental  injuries.  /  Appellant 
cites  several  provisions  of  the  Iowa  Compensation  Law,  and  claims 'that 
our  law  provides  compensation  for  accidentaJ  injury.  But  the  only  section 
of  the  statute  pointed  out  wherein  the  word  *'accicvcnt"  is  used  is  section 
2477m  14.  where,  relating  to  procedure,  it  speaks  oi'  the  place  where  the 
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accident  occurred.     Appellant  concedes  that  the  title  of  the  act  described 
is  '*an  act  relating  to  employers'  liability  for  personal  injuries  sustained 
by  employees."     Such  is  the  language  also  in  'the  title  to  the  amendatory 
act,  chapter  270,  Acts  37th  G.  A.  Appellant  also  points  out  that  sections 
2477m   (a),  2477n  (c).  and  2477inl   (a),*^pea]c  of  a  personal  injury  sus- 
tained by  the  employee ;  2477m6  speaks  of  the  employee  receiving  an  in- 
jury; 2^^m8,sp^k^  of  the  occurrence  of  an  injury;  2477ml6  (e)  again 
refers  to  the  words  "personal  injury,"  etc.,  and  for  injuries  received  at 
places  other  than  the  employer's  place  of  business  where .  the  employees 
are  subject  to  the  dangers  incident  to  the  business;  2477m  1(S  (f)  and  (g) 
exclude  injuries  caused  by^  the  willful  acts  of  other  persons  and  disease, 
except  it  shall  result  from  an  injury;  and  2477ml   (a)  provides  that  no 
'compensation   shall  be  allowed   lor  an  injury  caused  by  the  employee's 
willful  intention  to  injure  himself,  etc.     It  will  be  seen  that  from   ^he 
foregoing  statutes  there  is  but  little  in  the  statute  on  which  tb  base  the 
thought  that  injury  must  be  accidental.     It  has  been  held  in  other  juris- 
dictions, and  even  under  statutes  which  use  the  word  "accident,"  that  in 
compensation  acts  the  Word  is  employed  in  contradistinction  to  the  ex- 
pression,   "willful   misconduct,"   which    is    found    ordinarily   in    the   same 
section'  or  paragraph  of  the  statute.    28  R.  C.  L.  787.     Thus,  in  Wiscon- 
sin, the  language  is: 

"Where  the  injury  is  proximately  caused  by  accident,  and  is  not 
*    ♦    ^    intentionally  self-inflicted." 

Under  that  statute,  the  court  said,  in  Vennen  v.  Lumber  Co.,  161  Wis. 
370,  375,  154  N.  W.  640,  642,  L.  R.  A.  1916A.  273^-275. (Ann.  Cas.  1918B, 
293): 

%These  facts  and  circumstances  clearly  charge  that  Vennen' s  sick- 
ness was  the  result  of  an  unintended  and  unexpected  mishap  incident  to 
his  employment.  These  allegations  fulfill  the  requirements  of  the  statute 
that  the  drinking  of  the  polluted  water  of  the  deceased  was  an  accidental 
occurrence.*' 

We  think  the  term  "personal  injury"  is  of  much  broader  signficance 
than  "personal  injury  by  accident,"  or  "accident"  and  like  expressions 
found  in  different  statutes.  In  Hanson  v.  Dickinson,  188  Iowa,  728.  7ZZ. 
176  N.  W.  823-825,  we  said: 

"Manifestly  the  term  'personal  injury'  is  of  much  broader  significance 
than'  'personal  injury  by  accident.'  It  comprdiends  a  great  number  of  in- 
juries, many  of  which  will  be  found  enumerated  in  Huclc's  Case.  217 
Mass.  223.  104  N.  E.  336.  L.  R.  A.  1916A,  279,  Ann.  Cas.  1915C,  919,  and 
In  re  Madtlen,  222  Mass.  487.  Ill  N.  E.  379." 

This  language  was  used  in  discussing  another  phase  of  the  compen- 
sation act,  but  we  think  it  is  applicable  to  the  instant  case.  The  Supreme 
Court  of  Connecticut  has  held,  in  Larke  v.  Hancock  Insurance  Co.,  90 
Conn.  303.  97  Atf.  320,  L.  R.  K  1916E,  584: 

.  ''if  the  term  ^personal  injury'  be  given  its  narrowest  construction,  and 
confined  to  injuries  oi  accidental  origin,  it  must  be.  held  to  include  any 
form  of  bodily  harm  or  incapacity,  whether  arising  by  direct  contact  or 
lesion  caused  by  external  violence  or  physical  force,  or  untoward  mis- 
Hap." 

We  have  held  that  the  provisions  of  the  Compensation  Act  are  to  be 
liberally  construed,  ^nd  not  given  the  narrowest  coi^structio^i.  Appellant 
cites  cases  wherein  the  word  "accident"  is  defined.  •  Some  of  these  are 
accident  insurance  cases,  and  the  like.  They  cite  Kutschmar  v.  Briggs 
Mfg.  Co.,  197  Mich.  146,  163.N.  W.  933;  L.  R.  A.  1918B,  1133.  and  Tackles 
V.  Bryant,  200  Mich.  350,  167  N.  W.  36:  It  is  tri\e  that  under  theMichi- 
fean  statute  the  court  has  adopted  a  rule  that  an  injury  such  as  hernia  or 
a  rupture  of  ihe  heart  does  not  result  from  accident  within  the  meaning 
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of  the  Michigan  statute,  when  the  injury  is  received  at  a  time  when  tbc 
employee  is  doing  his  regfular  work  in  the  usual  way,  and  there  occurs  no 
unusual,  unexpected,  or  fortuitous  happening  which  causes  the  injury,  and 
which  is  accidental  in  character.  L.  R.  A.  1918F,  873.  The  Kutschmar 
Case,  supra,  is  referred  to  in  the*  citation  just  given,  where  the  court  held 
that  an  employee  who  receives  an  injury  in  the  nature  of  a  hernia  while 
engaged  in  his  ustl^l  and  ordinary  employment  without  the  intervention 
of  any  untoward  or  accidental  happening,  is  not  within  tlie  provisions  of 
the  Compensation  Act,  which  provides  compensation  for  accidental  in- 
juries only.  In  that  case  the  employee  was  lifting  a  beam  weighing  aix>ut 
90  pounds,  and  he  had  to  do  this  90  or  100  times  a  day.  but  there  was  no 
fall  or  stumble.  I  think  that  under  our  statute  the  Michigan  rule  ought 
not  to  apply.  If  claimant  in  this  case  was  injured  at  the  time  and  in  the 
manner  testified  to  by  him,  it  is  cl early"  a  personal  injury  widiin  the 
m\  ling  of  our  statute.  And  I  think  that,  if  it  occurred  while  he  was 
in  the  employ  of  the  defendant,  and  his  hernia  was  the  result  of  a  con- 
stant strain,  and  a  sudden  breakdown,  as  he  says,  he  was  entitled  to  com- 
pensation even  though  there  was  no  slip,  or  other  specific  incident  in  Ae 
nature  of  an  accident.  Appellee  contends  that  under  the  Iowa  law  it  is 
immaterial  whether  or  not  one  meets  with  an  accident  giving  some  out- 
ward sign  of  injury  or  not,  and  that  hernia,  whether  traumatic  or  in- 
guinal, is  compensable,  whether  the  result  of  an  accident  of  which  there 
is  no  outward  indication,  or  of  a  continued  strain  producing  internal  in- 
juries or  developing  a  hernia.  They  cite  Rish  v.  Portland  Cement  Co.. 
186  Iowa,  443,  170  N.  W.  532;  OliiAant  v.  Hawkinson,  183  N.  W.  805; 
L.  R.  A.  1916A,  228,  292  to  303,  text  and  annotations;  Adams  v.  Acme 
White  Lead  &  Color  Works,  182  Mich.  157.  148  N.  W.  485,  Ann.  Cas. 
1916D,  688,  L.  R.  A.  1916A,  292;  Zappala  v.  Industrial  Ins.  Commission, 
82  Wiash.  314,  144  Pac.  54,  L.  R.  A.  1916A.  295.  Poccardi  v.  PubUc  ^rv- 
ice  Commission,  75  W.  Va.  542,  84  S.  E.  242.  L.  R.  A.  1916A.  299,  303. 
In  the  last  case  it  was  held  that,  in  the  absence  of  conflict  in  the  evidence, 
it  was  the  duty  of  the  Commission  to  give  plaintiff  the  benefit  of  infer- 
ences'arising  in  his  favor  from  the  facts  proved  in  the  absoice  of  direct 
evidence.  On  the  question  as  to  the  effect  of  a  predisposition  to  hernia 
upon  the  right  to  recover  compensation  for  injuries  resulting  in  hernia, 
see  L.  R.  A.  1917D,  111,  note;  Casperi  Cone  Co.  v.  Industrial  Commis- 
sion, 165  Wis.  255,  161  N.  W.  784,  L.  R.  A.  1917E.  504.  In  the  last  case 
there  was  an  accidental  slip.  We  shall  not  further  discuss  the  cases.  To 
do  so  might  be  interesting,  but  enough  has  been  said  to  show  that  under 
our  statute  the  conclusion  reached  is  right,  and  in  harmony  with  other 
cases  having  a  statute  si^iilar  to  our  own.  Furthermore,  I  think  there 
is  evidence  in  the  record' Sufficient  to  establish  the  fact  that  there  was  a 
fortuitous  event  or  mishap,  definitely  described,  both  as  to  time  and  cir- 
cumstance. It  is  true  that  claimant  was  unable  to  fix  a  specific  date,  but 
this  was  because  of  his  faulty  memory  as  to  dates.  He  does  give  about 
the  time  it  occurred,  before  he  was  compelled  to  quit  work  June  13th; 
that  it  was  2  o'clock  in  the  aft^nooii,  just  after  he  had  eaten  his  dinner, 
and  wh*le  lifting  pieces  of  meat;  that  while  so  engaged  the  "first  thing 
he  observed  in  connection  with  this  rupture  was  an  awful  Jwiin  struck 
him  in  there,  and  burning  and  hurting,"  etc'  He  had  never  had  any  trou- 
ble of  this  kind  before.  Eh*.  Cremin,  testifying  for  defendant,  says  that 
all  hernias  are  caused  by  strain,  and  that  a  large  percentage  of  males  have 
congenital  hernia  to  some  extent  after  they  reach  the  age  of  30  to  35 
years;  that  any  strain -would  have  a  tendency  to  accentuate  or  accelerate 
it.  There  is  no  evidence  in  the  record  contradicting. the  evidence  of  plain- 
tiff and  Walker  as  to  the  transaction  about  which  they  testify. 

4.  I  think.,  after  a  careful  reading  of  the  testimony 'of  Dr.  Cremin, 
there  is  no  material  -conflict  or  contradictipn  in  the  medical  testimony.  A 
careful  reading  of  Dr.  Crentin's  testimony  shows  that,  when  he  testified 
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that,  in. his  opinion,  claimant's  hernia  was  not  the  result  of  an  injury, 
he  meant  it  was  not  the  result  of  an  injury  from  a  slip  or  accxlent 
That  was  defendant's  theory  of  the  case  from  the  start,  and  Dr.  Cremin 
was  called  as  a  witness  for  the  defendant.  In  addition  to  this,  ahnost 
the  first  thing  Dr.  Cremin  said  in  his  testimony  was  that  plaintiff  told 
him  of  no  specific  injury,  and  that  the  doctor  inquired  as  to  that..  He 
testifies: 

"I  told  him  that 'in  my  (pinion  the  defendant  was  not  responsible." 

This  shows  that  Dr.  Cremin  had  the  thought  in  his  mind  that  it  was 
necessary  that  the  injury  should  have  been^by  a  fall  or  slip,  or  the  like. 
Therefore  he  gives  his  opinion  that  this  hernia  was  not  traumatic  in  its 
origin.  He  says  that  a  large  percentage  of  males  have  congenital  hernia 
to  some  extent  after  30,  and  that  any  strain  would  have  a  tendency  to 
accentuate  or  accelerate  it.  We  have  seen  that  the  fact  that  claimant 
was  predisposed  to  hernia  is,  under  the  facts  in  the  case,  unimportant 
By  a  reference  to  Dr.  Crcmin's  testimony  before  set  out.  it  will  be  seen 
that  he  specifically  states  that  any  sudden  strain,  or  anything  that  would - 
cause  these  substances  to  go  through,  or  an3rthing  that  would  te^u*  the 
covering  of  the  intestines,  or  anything  that  would  cause  it  to  be  forced 
down,  etc.  In  regard  to  the  sac,  he  t^estifies  finally  that  a  recent  hernia 
might  have  a  thin  sac.  Dr.  Cremin's  testimony  in  some  respects,  is 
stronger  for  the  plaintiff  than  is  the  evidence  of  Dr.  Schott  Dr.  Cremin's  . 
testimony  is  no  stronger  than  his  cross-e^mination  makes  it. 

The  purpose  of  cross-examination  is  to  permit  the  witness  to  qualify 
or  modify  his  prior  statements,  and  this  t^.  Cremih  did.  Again,  when 
Dr.  Cremin  testifies  that  a  traumatic  hernia  must  have  some  great  vio- 
lence, and  Aat  when  the  tissues  are  suddenly  torii  loose  there  is  bound 
to  be  hemorrhage  and  extreme  pain,  and  so  on,  he  is,  I  tfiink  referring 
to  a  man  who  is  well,  and  without  any  predisposition  to  hernia.  Dr. 
Schott  says  that,  and  refers  to  a  well  man.  Dr.  ^chott's  testimony  also 
shows  that  less  force  would  be  necdssary  in  a  man  predisposed  to  hernia. 
Dr.  Cremin  nowhere  in  his  evidence  contradicts  or  denies  Dr.  Schott's 
evidence  as  to  that  In  other  words,  Dr.  Cremin  does  not  say.  or  att^pt  - 
o  say,  that  a  herma  could  not  result  from  an  injury  suffered,  as  claim- 
ant and  Dr.  Schott  testify^  when  there  Was  a  tendency  tb  hernia,  as  was 
probably  the  fact  in  claimant.  Again,  Dr.  Cremin  testifies  as  to  what 
any  sudden  strain  would  do,  etc.  In  claimant's  work,  there  would  of 
necessity  be  a  sudden  strain  every  time  he  picked  up  a  heavy  piece  of 
meat  Dr.  Schott  says  a  traumatic  hernia  is  one  that  may  be  brought 
down  from  a  strain  either  sudden  or  from  time  to  time,  coupled  with  a 
congenital  condition.  This  is  not  denied  by  Dr.  Cremin.  The  congenital 
condition  was  present  in  claimant  I  think  that  under  the  statute,  the  dis- 
trict court  was  authorized  to  pass  upon  the  question  as  to  whether  there 
was  sufficiisnt  competent  evidence  to  sustain  the  finding  of  the  Commis- 
sioner, and  that  the  court's  determination  that  there  was  not  sufficient  evi- 
dence is  justified  by  the  record.  I  would  affirm,  and  in  this  Mr.  Justice 
Weaver  concurs. 

A  majority  favor  reversal,  and  the  case  is  reversed. 

Evans,  C.  J.,  and  Stevens,  Faville,  Arthur,  and  De  Graff,  concur  in 
reversal. 


11 Vol.  IX — Comik 
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KRAFT  V.  WEST  HOTEL  CO.  ET  AL.    (No.  34130.) 

(Supreme  Court,  of  Iowa.    Dec.  15,  1921.) 

185  Northwestern  Reporter.  S9S. 

1.  MASTER  AND  SERVANT— COMPENSATION  INJURY  HELD 

QUESTION  OF  LAW. 

On  appeal  from  decision  of  Industrial  Commissioner,  where  conflicts 
in  th^  evidence  sire  only  as  to  details  and  nonessentials,  the  question 
whether  compensation  claimant*s  injury  arose  but  of  and  in  the  course 
of  employment  is  one  of  law. 

(For  other  case^,  sec  Master  and  Servant,  Dec.  Dig.  §  417[6].) 

2.  MASTER  AND  SERVANT— INJURIES  BY  FIRE  STARTED  BY 
•  LAMP  USED  COl^TRARY  TO  RULES  HELD  COMPENSABLE, 

AS    '^ARISING   OUT    OF    AND   IN    COURSE    OF    EMPLOY- 
MENT." . 

Where  hotel  chambermaid,  using  an  alcohol  lamp,  on  retiring  for 
the  night  in  her  room,  to  heat  her  hair  curling  iron,  contrary  to  the  ho- 
tel rules,  finished  curling  her  hair,  and  on  returning  to  her  room  after  a 
moment's  absence,  found  the  flame  had  started  a  fire  on  her  dresser, 
whidi  she  extinguished,  thereby  setting  fire  to  her  clothing,  the  bums 
suffered  thereby  were  compensable,  as  injuries  **arising  out  of  and  in  the 
course  of  employment." 

(For  other  cases,  see  Master  and  Servant  Dec-.-  Dig.  §  373,) 
(For  other  definitions,   see  Words  and   Ehrases,   First  juid   Second 
Series.  Course  of  Employment.) 

Evans,'  C.  J.,  and  De  Graff,  J.;  dissenting 

Appeal  from  District  Court,  Woodbury  County;  W.  G.  Sears,  Judge. 

On  appeal  to  the  district  court  from  a  decision  of  the  Industrial  Com- 
missiqner,  the  district  court  reversed  the  finding  of  the  Commissioner, 
and  awarded  compensation  to  plaintiff  for  bums  suffered  by  her,  as  she 
alleges.' in  attempting  to  put  out  a  fire  in  her  room  in  the  West  Hotel, 
in  the  course  of  her  enTplo)rment.    The  defendants  appeal.     Affirmed. 

Brpuillette  &  Gorder,  of  Sioux  City,  for  appellants. 
C.  R.  Metcalfe,  of  Sioux  City,  for  appellee. 

Preston,  J.  This  is  another  case  under  the  compensation  law,  where 
upon  each  successive  appeal  there,  has  been  a  reversal.  .The  arbitration 
committee  awarded  compensation,  and  upon  review  by  the  Industrial 
Commissioner,  without  any  new  evidence  being  introduced,  he  was  of 
the  opinion  that  plaintiff  was  not  engaged  in  the  course  of  her  Employ- 
ment at  the  time  of  her  injury,  and  upon  appeal-  to  the  district  court  the 
Commissioner  was  reversed.  The  district  court  did  not.  we  take  it,  as- 
sume to  pass  upon  conflicting  evidence,  but  held  as  matter  of  law.  as  do 
we.  that  claimant  was  injured  in  the  course  of  her  employment,  and  en- 
titled therefore  to  compensation. 

[1.7]  It  may  be,  as  contended  by  appellants,  that  there  is  a  conflict 
in  the  evidence  at  some  points  and  iome  inconsistencies  in  plaintiff's  story, 
bat,  if  90,  the  conflict,  if  any,  is  as  to  details  and  nonessentials.  This 
being  so.  it  becomes  a  question  of  law  whether  plaintiff's  injury  arose  out 
of  and  in  the  course  of  her  employment..  There  is  no  question  but  that 
she  was  s^^"rely  burned,  and  for  several  jnonth^  was  in  a  hospital, " and 
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unable  to  work;  that  sfte  was  in  the  employment  of  the  hotel  company 
as  a  chambermaid  and  th^t  she  was  injured  while  in  her  room.  No  one 
was  with  her  at  the  time.  A  doctor  and  her  father  testify  as  to  the  char- 
acter of  her  injuries,  loss  of  time  and  so  on.  It  is  fairly  established  by 
the  evidence,  without  any  substantial  conflicjt,  that  in  the  evening  of  May 
10,  1917.  claimant  was  in  her  room,  preparing  to  retire.  She  was  dressed 
in  underwear,  and  some  sort  of  an  apron  dress,  perhaps  to  be  used  as  a 
nightgown.  Soon  before  the  accident  she  had  been  engaged  in  putting  up 
her  hair.  Some  of  the  other  IS  chambermaids  used  kid  curlers,  but  in 
this  instance  claimant  was  using  a  curling  iron,  and  to  heat  it  she  put  it 
across  the  top  of  an  alcohol  lamp,  referred  to  by  some  of  the  witnesses 
as  a  can.  It  had  an  open  top  and  no  wick ;  a  lid  went  over  the  top.  Some 
of  the  girls  used  alcohol  lamps,  and  others  kerosene,  which  were  kept  in 
their  rooms.  They  had  been  forbidden  by  the  hotel  management  from 
having  in  their  rooms,  or  using,  alcohol  lamps  such  as  claimant  was  us- 
ing. This  was  the  first  time  claimant  had  used  such  a  lamp,  and  she  did 
not  know  how  to  put  out  the  flame.  She  had  finished  curling  her  hair, 
and  then  left  her  room  for  a  moment  to  find  another  girl  to  come  and 
put  it  out,  or  show  her  how,  but  found  none.;  Returning  to  her  room 
she  saw  that  the  wind  had  either  blown  the  lace  curtain  into  the  lamp 
flame,  which  was  four  or  five  inches  high,  or  the  flame  was  blown  against 
a  handkerchief,  or  hair  or  hemp  switch  which  were  lying  a  few  inches 
from  the  lamp  on  the  dresser,  on  a  dresser  scarf  or  spread  The  hand- 
kerchief was  set  on  fire.  The  handkerchief  was  consumed,  and  the  switch 
partly  so;  burned  on  top,  she  procured. a  towel  at  a  washstand  and  began 
whipping  the  fire,  attempted  to  put  it  out,  and  in  the  whipping  operation 
her  own  clothing  caught  fire,  and  she  was  severely  burned.  She  extin- 
guished the  fire  on  the  dresser  and  attempted  to  put  out  the  fire  on  her 
person.  She  wrapped  herself  in  a  blanket,  screamed,  and  ran  into  an  ad- 
joining room.  Soon  afterwards  others  came  and  found  her  on  the  bed 
with  the  blanket  around  her,  the  fire  extinguished.  Such  is  the  substajice 
of  her  testihiony. 

There  were  500  or  600  rooms  in  the  hotel,  and  many  guests.  Plain- 
tiff*s  claim  is  that  in  attempting  to  put  out  the  fire  she  was  Trying  to  save 
the  hotel  property  and  its  inmates.  This  was  expedted  of  her  and  the 
other  chambermaids  and  help.  A  witness  connected  with  the  hotel  man- 
agement sc  testifies,  saying  thait  if  plaintiff  or  any  of  the  maids  saw  a  fire 
in  any  of  the  rooms  he  would  expect  them  to  do  the  best  they  could  to 
put  it  out  and  notify  the  management.  It  is  thought  by  appellant  that 
some  matters  brought  out  on  cross-examination,  and  alleged  contradic- 
tory statements  claimed  to  have  been  made  by  her  to  wftnesses  testifying 
for  defendant,  destroy  her  testimony,  and  show  that  the  accident  did  not 
happen  as  she  contends.  We  shall  not  attempt  to  refer  to  all  such  mat- 
ters, but  enough  to  show  that  her  story  was  not  substantially  shaken  nor 
rendered  improbable  or  unreasonable. 

[3,  4]  First  it  is  thought  it  is  improbable  tha/t  one  would  have  the 
window  up.  when  the  temperature  was,  as  the  evidence  shows  at  50.  but 
it  iv  known  by  every  one  that  many  "people  sleep  with  their  windows  up 
with  the  temperature  lower  than  that;  that  they  air  their  rooms  before 
retiring.  I<  is  also  thought  that  it  is  improbable  that  the  window  was  up 
at  all,  because  when  others  came,  shortly  after  the  accident,  they  found 
the  window  down.  It  would  be  the  natural  thing  for  some  one  ip  the 
excitement  to  put  the  window  down  to  prevent  more  draft  and  spread  of 
the  fire.  True,  no  one  testifies  that  this  was  done,  but  the  fact  that  the 
window  was  down  soon  afterwards  does  not  necessarily  con;tradict  her 
evidence  that  the  window  was  up  a  few  minutes  before.  It  is,  of  course, 
a  circumstance.  The  weather  man  testifies  that  at  the  time  in  question^ 
the  velocity  of  the  wind  was  five  miles  an  hour,  and  that  therefore  the 
wind  was  not  strong  enough  to  blow  the  curtain  against  the  flame.     Tlie 
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proof  does  not  show  any  standard  or  rule,  if  there  is  any,  or  what  velo- 
city is  necessary. to  blow  a  lace  curtain.  It  is  not  probable  and  it  is  not 
proved  that  a  velocity  of  five  miles  means  that^he  wind  blows  steadily 
at  that  velocity.  Every  one  from  common  observation  knows  that  there 
are  little  currents  of-  air — sitting  in  the  yard,  noticing  the  leaves  on  the 
trees,  will  observe  one  moment  a  lull,  and  the  next  a  commotion  or  rustle 
of  the  leaves.  It  is  also  common  loiowledg^  that  it  requires  very  little 
wind  to  Wow  a  lace  curtain  from  the  window.  The  evidence  shows  that 
opposite  the  window  there  was  a  long  narrow  space  or  court.  The  general 
manager  of  the  hotel  testifies  that  claimant  told  him.  when  he  went  to  the 
room  soon  after,  and  when  he  asked  her  how  it  happened,  that  she  had  a. 
pan  on  the  bed  with  alcohol  in  it,  sitting  down  on  the  bed,  and  it  tipped 
over  and  ignited  her  clothing.  Just  how  a  pan  of  alcohol  being  tipped 
over  in  the  bed  would  ignite  one's  clothing  we  fail  to  comprehend.  There 
is  no  claim  that  she  said  the  pan  of  alcohol  was  ligthed,  or  that  th^  bed- 
ding was  burned.  This  conversation  is  supposed  to  have  taken  place  just 
after  the  accident,  and  while  she  was  suffering  from  her  bums.  The 
evidence  was  proper,  but  it  was  impeaching  only  and  under  all  the  cir- 
cumstances is  of  slight  consequence.     The  manager  also  testifies  that: 

He  had  just  come  in  from  the  theater,  and  was  told  that  plaintiff  had 
been  burned,  and  he  went  right  up  to  the  room.  "Saw  Miss  Kraft  was 
in  pain,  and  the  first  thing  I  ordered  done  was  to  call  a  physician  and  the 
ambulance;  don't  think  it  was  over  5  or  10  minutes  after  the  accident 
when  I  got  there.  When  I  first  went  upstairs  she  was  wrapped  in  a 
quilt  or  a  blanket  in  room  112  or  114 — I  can't  say  which.  Went  into 
both  rooms;  examined  her  room,  114,  as  to  windows;  did  not  notice  any- 
thing on  the  dresser;  did  not  see  any  handkerchief  or  switch  oi)  the 
dresser  that  I  can  recollect." 

As  said  there  was  excitement,  and  their  atten(tion  was  directed  to 
plaintiff,  Vho  was  suffering,  although  they  *claim  to  have  noticed  other 
conditions  and  the  situaition,  some  testifying  to  one  thing,  and  some  to 
another.  Another  circumstance  relied  upon  by  appellant  is  that  plaintiff 
testifies  that  the  swiitch  lying  on  the  dresser  was  burned  only  on  .tfie  top 
and  that  the  dresser  scarf  was  not  burned. .  It  is  not  material  whether 
the  switch  was  only  pantly  burned,  or  entirely  burned,  or  whether  the 
switch  was  lying  two  inches  or  five  inches  from  the  lamp.  If  the  things 
on  the  dresser  were  on  fire,  and  claimant  attempted  to  put  it  out,  and  in 
so  doing  her  own  clothing  caught  on  fire,  it  would  be  sufficientr  The 
switch  was  about  a  foot  long,  and  two  inches  wide.  It  doe^  not  appear 
whether  it  was  twisted  or  not,  but,  in  any  'event,  if  it  was  lying  on  the 
dresser  and  the  wind  blew  the  flame  so  as  to  strike  it  on  top  it  would  not 
be  at  all  improbable  that  it  was  burned  only  on  the  top  before  plaintiff 
put  out  the  fire.  Appellants  call  atftention  to  the  fact  that  in  her  petition 
for  compensation  she  stated  that  the  wind  blew  the  blaze  against  the 
dresser  scarf  and  set  it  on  fire,  but,  as  appellants  argue,  she  testified  that 
in  whipping  the  fire  out  of  the  switch  and  handkerchief  she  caught 
afire,  and  that  she  was  unable  to  explain  how.  Under  the  circumstances 
and  in  the  excitement  it  would  hardly  be  expected  that  any  one  could  give 
tile  exact  situation  as  to  every  minor  detail. 

[5,  6]  (Appellants  argue  from  the  above  that  if  her  story  is  .true  she 
must  have  caught  on  fire  from  sparks  which  lit  on  her  apron,  and  in 
that  case,  they  say  the  burning  would  have  been  slow  and  she  would  have 
had  ample  time  to  have  extinguished  i(t.  and  that  it  would  have  spread 
slowly  and  gradually  over  her  apron.  From  this  they  argue  that  she 
must  have  tipped  the  lamp  over  in  the  whipping  operation,  although  she 
testifies  ithat  she^  did  not  overturn  it  She  does  testify,  however,  that  her 
clothing  burned  quickly,  and  that  before  she  could  do  anything  she  was 
all  aflame.  If  there  is  anything  well  known,  and  of  common  knowledge, 
it  is  tlwt  a  person's  clothing  catching  on  fire,  does  burn  very  quickly. 
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But  supposie.  in  attempting  to  whip  out  the  fire,  she  did  tip  over  the 
alcohol,  and  that  made  the  flames  blaze  up  mo^e  quickly,  it  would 
not  affect  the  situation,  or  show  that  she  was  not  injured  in  attempting  to 
put  out  the  fire  and  save  her  employer's  property  and  perhaps  the  lives 
of  the  ^ests  in  the  hotel.  She  testifies  that  she  whipped  hard  with  the 
towel  The  tendency  of  such  whipping  to  spread  the  flames  does  not 
require  proof,  since  it  is  known  by  every  one.  So,  too,  it  is  a  well-known 
fact  that  a  light  air  current  would  blow  a  blaze  of  this  character  from 
one  side  to  the  other.  The  s&ggestion  about  sparks  is  all  argument  The 
argument  is  somewhat  strained,  since  it  assumes  that  sparks  set  fire  to 
plaintiff's  clothing,  and  then  builds  the  rest  of  the  argument  upon  such 
assumption.  These,  in  the  main,  are  the  alleged  contradictions  and  in- 
consisftencies  relied  upon.  There  may  be  some  others  of  similar  import. 
We  have  gone  into  the  circumstances  more  in  detail  than  necessary  per- 
haps. We  have  done  so  to  show  that  plaintiff's  testimony  is  not  rendered 
unbelievable  or  even  improbable,  and  that  there  is  no  substantial  conflict. 
The  essential  facts  entitling  plaintiff  to  compensation  are  not  disputed, 
either  by  plaintiff's  cross-ex,amination  or^  by  the  evidence  introduced  by 
defendant,  that  the  things  in  the  room  were  on  fire;  that  it  was  her  duty 
to  her  employer  to  put  it  out;  that  she  was  burned  in  attempting  to  do  so 
is  without  dispute.  That  was  the  situation  when  she  returned  to  the 
room  and  fotmd  the  fire  in  the  room.  The  substance  of  the  evidence  in- 
troduced by  defendant  has  been  referred  to.  There  are  some  other  cir- 
cumstances in  the  record  which  perhaps  should  be  referred  to  briefly. 
Plaintiff  had  been  emploved  in  this  position  about  six  months.  Her  duties 
were  to  clean  up  the  rooms,  make  liie  beds,  etc.  She  usually  got  through 
with  her  work  about  3  or  4  o'clock  in  the  afternoon,  but  luider  some  cir- 
cumstances she  was  required  to  work  later  and  evenings.  She  bought 
this  lamp  for  the  purpose  of  curling  her  hair,  because  the  other  girls 
or  some  of  them,  had  used  them  for  that  purpose,  and  they  had  been 
doing  so  for  two  months,  but  it  appears  that  the  management  did  not 
know  of  such  use.     The  girls  kept  them  in  their  rooms. 

1.  It  is  contended  by  appellants  that  claimant's  injuries  did  not  arise 
out  of  and  in  cdurse  of  the  employment,  because  she  was  not  injured 
in  the  performance  of  an  act  in  the  furtherance  of  her  employei«s  busi- 
ness, but  in  the  performance  of  an  act  personal  to  herself,  and  for  her 
own^  exclusive  benefit,  convenience,  and  comfort;  that  it  arose  from  a 
risk  common  to  the  general  public,  or  the  female  portion  of  it,  and  that 
she  was  injured  several  hours  after  she  had  finished  her  work  for  the 
day.  It  is  true  that  she  was  not,  at  the  time,  engaged  in  making  a  bed, 
but  she  was  in  her  room  subject  to  call.  It  is  doubtless  true  that  women 
generally  curl  their  hair,  but  that  is  noit  all  there  is  to  it.  We  suppose 
Uiat  plaintiff's  employers  would  expect  her  to  dress  in  some  manner  in 
the  performance  of  her  work.  It  is  not  an  exaggeration  to  say  thai  for 
a  woman  to  comb  her  hair  is  a  part  of  dressing,  or  to  put  up  her  hair  in' 
curl  papers  the  night  before,  that  her  appearance  may  be  presentable  the 
next  day.  But  it  seems  to  us  this  is  beside  the  mark.  It  is  true  that  a 
part  of  this  whole  transaction  was  the  curling  of  her  hair^  But  she  had 
finished  it,  and  had  left  the  room,  and  upon  returning  discovered  the  fire. 
which  threatened  her  employer's  property.  Under  such  circumstances,  it 
was  her  duty,  as  before  shown,  and  she  was  expected  as  an  employee  of 
the  hotel  company,  to  put  out  the  fire.  This  is  quite  different  from  wo- 
men generally  curling  their  hair;  nor  was  she  engaged  in  the  simple  act 
of  curling  her  hair  as  a  matter  personal  to  herself  alone.  .  We  think,. 
under  the  circumstances  shown,  the  injury  to  her  did  arise  out  of  and 
in  the  course  of  her  employment.  As  said  in  28  R.  C.  L.  801,  that,  simple 
as  these  tenns  appear,  they  have  filled  volumes  with  discussion.  We  have 
not  been  favor«i  with  citation  of  authority  by  appellee  on  this  point 
Appellants  have  cited  a  large  number  of  cases  in  this  country  and  Eng- 
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land  and  Scotland.  This  court  has  given  its  interpretation  of  the  words 
in  Pace  v.  Appanoose  County,  184  Iowa,  498,  168  N.  W.  916.  Reid  v. 
Washer  Co.,  179  N.  W.  323.  Rish  v.  Cement  Co.,  186  Iowa.  443.  170  \^ 
W.  532.  and  other  cases.  It  is  unnecessary  to  resitate  the  proposition 
now. 

2.  It  is  next  contended  by  appellants  that  since  claimant  had  been 
forbidden  to  use  a  lamp  of  this  character,  she  may  not  recover,  because, 
as  they  say.  her  injury  did  nott  arise  out  of  the  employment,  and  was  not 
incidental  thereto.  A  large  number  of  cases,  both  American  and  foreign 
are  cited  ,on  this  proposition,  of  which  Feda  v.  Cudahy  Co.,  102  Neb.  110. 
166  N.  W.  190,  State  ex  rel.  Miller  v.  District  Court,  138  Minn.  326,  164 
N.  W.  1012.  L.  R.  A.  1918F,  881,  are  illustrative.  In  .the  Feda  Case  the 
employee  was  employed  as  a  trucker,  whose  duties  were  to  -take  tnjcks 
loaded  with  meat  from  the  fourth  to  the  fifth  floor  of  the  packing  house, 
using  an  elevaitor.  Playing  and  scuffling  in.  working  hours  was  strictly 
forbidden.  The  employee  was  killed  while  doing  that,  and  the  court  held 
that  under  the  evidence  he  had  abandoned  his  work  and-  that  therefore 
his  injuries  did  not  arise  out  of  the  employment.  In  State  ex  rel.  Miller, 
a  messenger  boy  while  returning  from  delivering  a  message  climbed  upon 
an  automobile  truck,  which  was  proceeding  in  tha  direction,  and  while  so 
riding  he  slipped  on  a  roller  in  the  floor  of  the  truck,  became  entangled 
in  the  gears,  and  was  injured.  It  was  held  by  a  divided  court  that  thouseh 
the  accident  happened  while  plaintiff  was  in  the  course  of  his  employ- 
ment it  did  not  grow  out  of  it  and  that  it  was  not  incidental  thereto.  In 
another  case  cited,  a  miner  infringed  a  rule  forbidding  him  to  carry  his 
lamp  naked  on  his  cap.  while  carrying  -cartridges  not  inclosed  in  the  case. 
Another  case  is  where  a  lineman  in  working  about  live  wires  failed  to  use 
rubber  gloves,  as  the  rules  of  the  employer  required,  and  as  he  had  been 
recently  directed  by  a  foreman  to  do.  In  these  cases  the  employee  was 
injured  while  doing  the  act  forbkiden.  Counsel  in  .the  instant  case  seek 
to  separate  this  transaction  •  and  rely  upon  the  use  of  the  alcohol  •  lamp 
and  upon  what  occurred  prior  to  the  time. she  left  the  -room  to  learn  how 
to  extinguish  it.  There  was  no  explosion  of  the  lamp  while  she  was  curl- 
ing her  hair.  That  act  had  been  completed  up  to  .the  time  she  had  been 
injured.  She  was  not  injured  while  curling  her  hair.  When  she  returned 
she  found  that  some  of  the  articles  on  the  dresser  were  on  fire,  and  the 
destruction  of  the  building  was  threatened.  In  such  a  situation  she  was 
expected  to  put  out  the  fire,  perhaps  it  would  have  been  her  duty  to  do 
so  and  save  her  employer's  property  without  any  direction  to  do  so.  Sup- 
pose the  fire  had  been  started  in  some  other  way.  or  by  the  use  of  some 
other  kind  of  a  lamp,  her  duty  to  put  out  the  fire  would  have  been  no 
different.  She  was  injured  then,  while  attempting  to  put  out  the  fire. 
'  She  may  have  been  negligent  in  the  first  instance  in  using  siKh  a  lamp, 
but  appellant  does  not  claim  that  that  question  figures  in  the  case.  With- 
out stopping  to  cite  extensively,  authorities  bearing  pn  the  question  as  to 
whether  an  injury  arises  out  of  and  in  the  course  of  the  employment,  or 
is  incidental  thereto,  the  case  of  Reid  v.  Washer  Co..  supra,  has  a  bear- 
ing, as  do  a,  number  of  cases  therein  cited.  See,  also,  the  cigarette  case. 
Rish  V.  Com  nt  Co.,  supra.  Some  novel  questions  are  presented  by  ap- 
pellee, but  in 'the  view  we  .take  of  the  case,  it  is  unnecessary  to  discuss 
them.  Without  further  prolonging  the  opinion  we  are  of  opinion  that 
the  Industrial  Commissioner  misconstrued  and  misapplied  the  law.  aiid 
that  .the  <listrict  court  proi>erly  decided  the  case. 
The  iudgment  is  affirmed. 
Weaver.  Arthur,  and  Faville,  JJ.,  concur. 

Ev.ws-.  C.  J.  (dissenting).  The  evidence  is  such  in  my  judgment.  a< 
to  make  the  finding  of  the  Industrial  Commissioner,  binding,  under  the 
statute,  both  upon  Xhc  district  court  and  upon  us.  I  would  therefore  sus- 
tain such  finding  of  the  Commissioners. 

Justice  De  Graff  joins  in  this  tlissent. 
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DOLEN  V.  MUNCIE  SAND  CO.     (No.  23755.) 

(Supreme  Court  of  Kansas.     Dec.   10,   1921.) 

202  Pacific  Reporter,  846. 

(Syllabus  by  the  Cx>urt.) 
MASTER  AND  SERVANT  —  AWARD  OF  WEEKLY  PAYMENTS 
AUTHORIZED  OX  RECONSIDERATION  OF  COMPENSA- 
TION CLAIM. 

Under  the  Workmen's  Compensation  Act  the  plaintiff  recovered  a 
judgment  for  $520  for  broken  ankles,  the  journal  entry  reciting  that 
"The  future  damage^  of  plaintiff  is  left  open  for  the  further  considera- 
tion of  the  court."  More  .than  a  year  thereafter  on  notice  and  hearing 
the  court  ga^e  the  plaintiff  judgment  for  $6  a  week  until  July  6,  1925. 
Held,  that  the  court  had  jurisdiction  so  to  adjudge,  and  held,  further,  it 
was  not  error  to  award  weekly  payments  instead  of  a  lump  sum  judg- 
ment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [20],  419.) 

Appeal   from   District  Court,   Wyandotte   County. 
Proceedings    by    Elias    Dolen   against    the    Muncie    Sand    Company. 
Judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

W.  L.  Wood,  of  Kansas  City,  for  appellant. 

J.  K.  Cubbison  and  Wm.  G.  Holt,  both  of  Kansas  City,  for  appellee. 

West,  J.  The  plaintiff  broke  his  ankles  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment  by  the  defendant.  A  demand  for 
arbitration  being  refused,  he  sued  and  recovered  judgment  for  $520  up  to 
the  date  thereof.  The  journal  entry  recites  'and  the  future  damages  of 
plaintiff  is  left  open  for  the  further  consideration  of  the  court"  The 
jury  returned  answers  to  special  questions  to  the  effect  that  the  plaintiff 
was  temporarily  totally  disabled  from  earning  wages,  and  would  in  the 
future  be  partially  disabled  from  following  the  occupation  in  which  he 
was  employed  at  the  tim^  of  his  injury,  but  that  since  the  expiration  of 
his  total  disability  and  to  the  time  of  trial  he  had  been  employed  at  wages 
equal  to  or  greater  than  he  was  earning  when  injured.  This  judgment 
was  rendered  May  28,  1918.  On  January  27.  1921.  the  defendant  was 
served  with  notice  that  a  motion  for  final  judgment,  or  a  review  of  the 
former  order  tiled  on  January  30.  1920,  would  be  heard  February  12, 
1921.  On  the  day  last  mentioned,  the  cour*  having  heard  the  arguments 
and  examined  the  briefs  of  the  parties  adjudged  the  plaintiff  entitled  to 
recover  $6  a  week  from  the  date  of  filing  this  motion.  January  30,  1920, 
the  plaintiff  to  be  paid  the  judgment  in  a  lump  sum,  and  further  ordered 
and  adjudged  that  the  plaintiff  have  $6  a  week  therefrom  until  July  6. 
1925.  payable  weekly.  The  defendant  appeals  from  this  order  assigning 
as  error  the  entry  of  the  judgment  after  the  expiration  of  the  term  in 
which  the  case  was  originally  tried.  The  plaintiff  also  filed  notice,  and 
complains  of  the  judgment  because  the  court  refused  to  allow  the  plain- 
tiff a  lump  sum  judgment  for  the  amount  due  and  to  become  due,  less 
$520  already  paid. 

The  defendant  argues  that  the  trial  court  lost  control  over  the  judg- 
ment at  the  close  of  the  term  in  which  it  was  entered,  and  cites  deci- 
sions to  support  the  contention  that  with  the  ending  of  the  term  jurisdic- 
tion oi  the  court  over  a  case  ceases,  which  is  true  in  ordinary  cases. 
Here;  however,  the  court  expressly  retained  jurisdiction  of  the  case  and 
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held  it  over  for  further  consideration,  and  from  .this  order  no  appeal  was 
attempted  and  no  complaint  thereof  was  made.  No  authorities  are  pro- 
duced by  either  side  on  this  specific  question,  but  it  is  usual  for  a  court 
to  retain  jurisdiction  of  cases  for  future  or  further  consideration,  and 
the  power  to  do  so  is  as  clear  as  the  power  to  continue  from  term  to 
term.  The  Civil  Code  defines  a  final  order  as  one  affecting  a  substantial 
right  in  an  action  '^when  such  order  in  effect  determines  the  action  and 
prevents  i  judgment."    A  final  judgment  has  been  defined  as — 

**One  which  finally  decides  and  disposes  of  the  whole  merits  of  the 
case,  and  reserves  no  further  question,  or  direction,  for  the  future  or 
further  action  of  the  court"  Brown  v.  Galena  Mining  &  Smelting  Co., 
22  Kan.  528,  syl.  2,  4  Pac.  1013. 

"There  are  certain  well-defined  exceptions  to  the  rule  of  the  com- 
mon law  limiting  the  modification  of  judgments*  to  the  term  of  court  in 
which  they  are  entered.  The  power  of  the  courts  to  make  amendments 
of  judgments  after  the  term  at  which  they  are  entered  in  part  depends 
on  the  character  of  the  judgment  and  in  part  on  the  nature  of  the  amend- 
ment. A  judgment,  not  final  in  its  effect,  may  generally  be  amended 
after  the  expiration  of  the  term  at  which  it  was  rendered,  if  susceptible 
of  being  corrected  without  prejudice  to  the  rights  of  the  parties.  *  ♦  * 
So  where  a  court  awards  a  decree  of  divorce  it  is  not  unusual  for  the 
court  to  retain  indefinitely  the  power  to  modify  certain  parts  of  the  de- 
cree as  altered  circumstances  in  the  future  may  warrant;  thus  the  court 
may  amend  and  modify  provisions  affecting  future  payments  of  alimony 
and  the  custody  of  children."     IS  R.  C.  L.  678.  §  129. 

''But  the  rule  against  amendment  after  the  term  does  not  apply  to 
interlocutory  judgments  or  such  as  remain  in  fieri,  or  to  action  in  that 
behalf  taken  with  the  consent  of  the  parties  concerned  or  at  their  re- 
quest, or  where  the  judgment  is  carried  over  the  term  by  a  motion  to 
amend  or  correct  it  or  a  i)etition  for  a  rehearing."    23  Cyc»  861. 

Section  13  of  chapter  226  of  the  Laws  of  1917  provides  that  in  case 
of  arbitration  no  award  shall  be  for  a  Itunp  sum  except  as  to  such  por- 
tion as  shall  be  found  to  be  due  and  impaid  at^the  time  of  the. award, 
but  this  does  not  apply  to  a  trial  by  the  court  in  the  absence  or  refusal 
of  arbitration. 

Section  20  provides  that  after  a  jury  trial— 

"The  judgment  in  the  action,  if  in  favor  of  the  plaintiff,  shall  be  for 
a  lump  sum  equal  to  the  amount  of  the  payments  then  due  under  this 
act,  with  interest  on  the  payments  overdue,  or,  in  the  discretion  of  the 
trial  judge,  for  periodical  payments,  as  in  an  award;  provided,  in  no 
case  shall  a  lump  sum  judgment  be  rendered  for  any  injury  not  ascer- 
tainable by  objective  examination.    ♦    ♦    *  '* 

In  Goodwin  v.  Packing  .Co.,  104  Kan.  747,  180  Pac.  809,  it  was  said 
that  an  injury  resulting  from  a  knife  cut  above  the  wrist  could  be  de- 
termined by  objective  examination  only.  In  Southern  v.  Cement  Co., 
108  Kan.  213,  194  Pac.  637,  it  was  said: 

"Where  the  matter  is  settled  by  arbitration  compensation  fbr  future 
loss  can  be  awarded  only  in  periodical  pa3rments,  but  a  different  rule  is 
provided  where  the  controversy  is  determined  by  a  court"  108  Kan. 
215.  194  Pac  638. 

There  can  be  no  reasonable  doubt  that  broken  ankles  present  a  case 
in  which  an  objective  examination  would  clearly  show  the  injury,  and  the 
statute  itself  vests  the  trial  judge  with  discretion  to  o^er  periodical  pay- 
ments, and  hence  it  cannot  be  said  that  in  so  awarding\  the  court  commit- 
ted error  or  abused  its  discretion.  ^  \ 

The  judgment,  as  entered,  is  therefore  affirmed. 

All  the  Justices  concurring. 
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WILSON  &  CO.  V.  WARD.     (No.  23730.) 

(Supreme  Court  of  Kansas.     Dec.  10,  1921.) 

202  Pacific  Reporter.  862. 

(Syllabus  by  the  Court.). 

1.  MASTER  AND  SERVANT  —  THOUGH  EMPLOYER  NOT  ES- 

TOPPED BY  ARBITRATION  UNDER  COMPENSATION  ACT. 

HIS  RELIEF  IN  REVIEWING  COURT  IS  LIMITED. 

In  an  action  by  an  employer  to  set  aside  an  award  of  an  arbitrator 
under  the  Workmen's  Compensation  Act,  the  court  found  that  the  cause 
of  claimant's  disability  did  not  arise  out  of  or  in  the  course  of  her  em- 
ployment, but  held  that,  because  the  employer  had  agreed  to  arbitrate,  and 
and  appeared  before  the  arbitrator,  it  was  not  within  the  power  of  the 
court  to  cancel  the  award.  The  court  further  found  that  at  the  time  of 
the  review  the  claimant  was  capable  of  earning  at  least  $12  per  week  in 
some  suitable  employment,  and  awarded  her  the  minimum  amount  of  $6 
per  week  for  416  weeks  payable  as  her  wages  were  payable.  Held  (fol- 
lowing Goodwin  v.  Packing  Co..  104  Kan.  747,  750,  180  Pac.  809;  Boyd 
V.  Mining  Co.,  105  Kan.  551,  185  Pac.  9;  Roper  v.  Hammer,  106  Kan. 
374,  187  Pac.  858)  that,  while  the  employer  was  not  estopped  by  consent 
to  the  arbitration,  the  provisions  of  the  statute  limiting  the  scope  of  an 
arbitrator's  decision  prevents  the  employer  from  obtaining  any  other  re- 
lief than  that  grninted  by  the  court. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [5].) 

2.  MASTER  AND  SERVANT— ARBITRATOR'S  DECISION  FINAL 

EXCEPT  FOR  LIMITED  REVIEW  PROVIDED  IN  COMPEN- 

SATION  ACT. 

Under  the  provisions  of  section  11,  c.  226,  Laws  1917,  "unless  such 
consent  or  order  of  appointment  expressly  refers  other  questionsj  only 
the  question  of  the  amount  of  compensation  shall  be  deemed  to  be  in  is- 
sue." Whatever  issues  are  referred,  the  decision  of  the  arbitrator  upon 
them  is  final,  except  for  the  limited  review  provided  in  the  statute. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[5].) 

3.  MASTER  AND  SERVANT— COMPENSATION  ACT  DOES  NOT 

LIMIT  SCOPE  OF  COURT'S  INQUIRY  AS  TO  ARBITRA- 
TOR'S  MISCONDUCT,  OR  EXCESSI  V  EN  E  S  S  OR  INADE- 
QUACY OF  AWARD. 

The  statute  does  not  attempt  to  limit  the  scope  of  the  inquiry  which 
the  court  may  make  in  determining  whether  there  has  been  fraud,  undue 
influence,  or  misconduct  upon  the  part  of  {the  arbitrator,  or  whether  the 
award  be  gfrossly  excessive,  or  grossly  inadequate,  or  whether  there  has 
been  an  increase  or  decrease  of  disability. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[5].) 

4.  MASTER  AND  SERVANT— COMPENSATION   AWARD  PROP- 

ERLY REDUCED  BY  REVIEWING  COURT. 
Upon  the  court's  findings  of   fact,  it  possessed   authority  to  declare 
the  award  excessive  and  to  reduce  the  amount. 

(For  other  cases,  see  Master  and  Ser'vant,  Dec.  Dig.  §  417[9].) 

App^l  from  District  Court  Wyandotte  County. 

Action  by  Wilson  &  Co.  against  Jessie  Ward,  to  review  and  set  aside 
an  award  of  the  arbitrator  under  the.  Workmen's  Compensation  Act,  on 
the  ground  that  it  was  excessive.  Award  modified,  and  the  plaintiff  ap- 
peals.   Judgment  affirmed. 
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O.  L.  Miller,  of  Kansas  City,  Kan.,  for  appellant. 
J.  K.  Cubbison  and  W.  G.  Holt,  both  of  Kansas  City,  Mo.,  for  ap- 
pellee. 

Porter.  J.  The  appellant  brought  this  action  to  review  and  set  aside 
an  award  made  by  an  arbitrator  under  the  Workmen's  Compensation  Acts 
(Laws  1911.  c.  218,  as  amended)  on  the  ground  that  the  arbitrator's 
award  was  grossly  excessive,  contrairy  to  the  statute,  and  void,  and  that 
the  appellee  never  received  an  injury  entitling  her  to  compensation.  Is- 
sues being  joined,  the  case  was  tried  by  the  court  without  a  jury.  Sev- 
eral witnesses  were  called  and  examined,  including  two  surgeons  ap- 
pointed by  the  court  under  the  provisions  of  the  statute.  The  court  found 
the  facts  in  substance  as  follows: 

The  appellee  notified  the  appellant  that  she  had  met  with  an  acci- 
dental injury  in  the  due  course. of  her  employment  in  the  manufacturing 
department  of  the  appellant's  packing  house,  and  that  she  demanded 
compensation  under  the  statute.  The  notice  requested  appellant  to  con- 
sent to  arbitration,  and  stated  that,  if  such  consent  was  not  given,  appli- 
cation woulc^  ]>e  made  to  the  judge  of  the  district  court  for  the  appoint- 
ment of  an  arbitrator.  A  stipulation  was  signed  by  the  appellant  and 
the  appellee  agreeing  upon  the  appointment  of  an  arbitrator  *  to  hear  the 
evidence  upon  and  report  his  findings  as  such  arbitrator."  The  evidence 
was  taken  before  the  arbitrator,  but  was  not  before  the  district  court. 
The  arbitrator  fixed  the  compensation  for  total  disability  for  a  period  of 
406  weeks  at  $10.80  per  week,  being  60  per  cent,  ot  appellee's  wages,  and 
awarded  her  a  lump  sum  of  $4,082.40. 

Findings,  7,  8,  9,  10,  and  11  are  as  follows: 

"The  court  finds  that  the  cause  of  claimant's  disability  did  not  arise 
out  of  and  in  the  course  of  her  employment,  and  that  she  never  became 
entitled  to  compensation,  unless  by  the  arbitration  and  consequent  es- 
toppel of  her  employer,  as  hereinafter  found. 

"The  disability  of  the  claimant  Jessie  Ward  arose  out  of  a  disease 
of  the  ovaries  and  Fallopian  tubes,  caused  by  infection,  and  the  accident 
and  injury  to  said  claimant,  as.found  in  finding  6  hereof,  neither  caused 
accelerated,  nor  in  any  manner  contributed  to  such  disease  of  the  ovaries 
and  tubes,  nor  to  the  disability  of  said  claimant. 

"The  court  finds  that  the  arbitrator,  C.  O.  Littick,  acted  without  au- 
thority in  making  a  lump  sum  award,  except  for  payments  then  found 
due.  and  that  his  claim  for  $150  is  $50  in  ex-cess  of  the  amount  allowed  by 
law,  and  that  the  award  was  grossly  excessive,  inasmuch  as  claimant  is 
not  now,  and  has  .not  been  for  several  months  last  past,  but  partially  in- 
capacitated from  labor  by  the  illness  which  she  claims  to  have  resulted 
from  ihe  accident. 

"The  court  finds  that  the  claimant  was  not,  nor  is  not,  entitled  to 
more  than  the  minimum  of  $6  per  week  for  416  weeks,  payable  as  her 
wages  were  payable;  that  the  arbitrator  has  claimed  $50  more  than  al- 
lowed by  the  statutes. 

"The  court  finds  that  at  the  time  of  this  review  claimant  is  capable 
of  earning  at  least  $12  per  week  in  some  suitable  emplojnnent." 

The  court   made   the   following  conclusions   of   law : 

'That  Wilson  &  Co.  having  agreed  to  arbit^-ation  and  appeared  be- 
fore the  arbitrator,  it  is  not  within  the  power  of  the  court  to  set  aside 
the  award,  but  that  claimant  Jessie  Ward  is  entitled  to  an  award  of  $6 
per  week  for  416  weeks,  payable  as   follows.    «     *     *  ' 

[1,  2]  In  previous  decisions  it  has  been  held  that,  where  an  employee 
claims  to  have  been  injured,  and  entitled  to  recover  under  the  compen- 
sation acts,  it  is  the  duty,  of  both  parties  to  consent  to  arbitration,  and, 
if  either  refuse,  the  other  may,  by  application  to  the  court,  cgmpel  arbi- 


Digitized  by  VjOOQIC 


1922]  WILSON  &  CO.  v.  WARD.     (Kan.)  173 

tration.  Goodwin  v.  Packing  Co.,  104  Kan.  747.  750,  180  Pac.  809;  Boyd 
V.  Mining  Co.,  105  Kan.  551.  185  Pac.  9;  Roper  y;  Hammer,  106  Kan. 
374,  187  Pac.  858.  In  these  cases  the  provisions  of  the  statute  that,  "un- 
less such  consent  or  order  of  appointment  expressly  refers  other  ques- 
tions, only  the  question  of  the  amount  of  compensation  shall  be  deemed 
to  be  in  issue"  (Laws  1917.  c.  226,  §  11),  has  been  considered  and  con- 
strued.    It  has  been  held  that — 

**This  means  that  questions  such  as  employment,  whether  or  not  the 
parties  were  under  the  Compensation  Act,  whether  or  not  the  employee  - 
suffered  !njui*y  by  accident  arising  out*  of  and  in  the  course  of  the  em- 
ployment, and  like  questions,  arc  not  in  issue.  Either  party,  however, 
"shall  have  the  right  to  require  the  arbitrator  to  find  the  character  and 
quality  of  the  disability  and  the  period  for  which  payment  shall  continue." 
Boy-d  V.  Mining  Co.,  supra,  105  Kan.  p.  552,  185  Pac.  10. 

In  some  of  these  cases  there  was  no  agreement  for  arbitration,  afid 
Ihe  employer  was  compelled  to  submit  to  one  by  an  order  of  the  court 
on  the  application  of  the  claimant  In  Villalolx)s  v.  Packing  Co.,  105 
Kan.  109.  181   Pac.  599,  it  was  said  in  the  opinion : 

"These  things,  then,  may  be  considered  by  the  court  in  reviewing  an 
award:  Fraud,  undue  influence,  lack  of  authority,  serious  misconduct  on 
the  part  of  the  committee  or  arbitrator,  gross  excess  in  amount,  gross 
inadequacy,  increase  of  disability,  decrease  of  disability,  subsequent  re- 
ceipt of  wages  equal  to  or  exceeding  those  received  when  injured,  and 
absence  of  the  workman  so  that  a  physical  examination  cannot  be  made." 
105  Kan   pp.  109,  110,  181  Pac.  599.  601. 

The  theory  of  the  appellant  is  that  the  employer  in  all  cases  of  arbi- 
tration has  left  to  him  the  one  defense  that,  although  an  accident  hap- 
pened to  the  claimant  in  the  course  of  his  employment,  while  both  were 
under  the  Compensafion  Acts,  yet,  because  such  accident  was  so  slight 
that  it  did  not  disable  the  workman  for  a  period  of  one  week,  no  com- 
pensation is  due  the  workman,  and  it  is  said  "that  is  this  case." 

It  is  well  known  that  the  purpose  of  the  Legislature  was  to  prevent 
litigation  over  claims  of  workmen  under  the  Compensation  Acts.  Pro- 
vision was  made  for  arbitration,  either  by  consent  of  the  parties,  or, 
where  one  of  them  refused  to  cons^t,  then  by  an  order  of  the  district 
court  compelling  the  objecting  party  to  submit  the  question  of  the  amount 
of  compensation  to  an  arbitrator.  It  provided,  as  we  have  seen,  that  other 
issues  might  be  referred  to  the  arbitrator,  and,  if  not,  then  the  only  is- 
sue before  him  was  to  be  the  amount  of  the  compensation.  Against  the 
policy  of  a  statute  compelling  the  employer  to  consent  to  arbitration  as 
to  the  amount  of  the  award,  with  no  opportunity  to  have  the  decision  of 
the  arbitrator  reviewed,  except  to  the  extent  provided  for  by  the  statute, 
a  strong  argument  can  be,  and  is,  made  by  counsel  in  his'  brief.      / 

It  is  true  that  in  a  large  percentage  of  such  cases  the  right  to  com- 
pensation has  turned  upon  the  question  whether  the  claimant  received  his 
ihjuries  by  an  accident  arising  out  of  and  in  the  course  of  his  employ- 
ment, and  that  in  many  cases  the  facts  presented  a  difficult  question  of 
law;  in  some  a  mixed  question  of  law  and  fact.  But  the  Legislature 
provided  a  forum  where  all  these  questions  might  be  submitted  and*  finally 
determined,  except  for  the  limited  review.  Of  course,  where  the  arbi- 
trator makes  a  conclusion  of  law  in  violation  of  some  provision  of  the 
statute,  as  where  he  awards  a  lump  sum  judgment,  or  fixes  excessive 
allowances,  fees,  or  costs,  the  district  court  may,  upon  appeal,  or  in  a 
direct  action,  correct  such  errors. 

Counsel  for  appellant  asks  this: 

•^Question.  Does  the  court  mean  fo  hold  that  arbitration,  although 
resisted,  may  be  compelled,  and  yet  the  employer  shall  be. held  to  waive 
defenses  such,  for  instance,  as  that  the  relationship  of  master,  and  servant 
did  not  exist,  or  that  the  employer  had  no  knowledge  of  the  claimed  acci- 
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dent,  and  no  notice  was  given,  and  that  he  was  thereby  prejudiced,  or  that 
no  demand  was  made  for  compensation  within  the  three  .months  fixed  by 
the  statute?" 

Our  answer  is  that,  whether  the  arbitration  be  compulsory  or  upon 
agreement,  the  same  rule  applies  as  to  the  issues.  Eithen  party  m^y  have 
referred  to-  the  arbitrator  any  issue  involving  the  right  of  claimant  te 
recover  compensation  or  affecting  the  amount  of  sudi  compensation. 
**Unless  such  consent  or  order  of  appointment  expressly  refers  other 
questions,  only  the  question  of  the  amount  of  compensation  shall  be 
deemed  to  be  in  issue" — that  is  the  language  of  the  statute.  Whatever 
issues  are  referred,  the  decision  of  the  arbitrator  uplon  them  is  final, 
except  for  the  limited  review  provided  in  the  statute.  The  Legislature 
might  have  provided  for  a  full  review  in  the  district  court  of  every 
question  submitted  to  the  arbitrator,  or  of  every  issue  that  might  be 
raised  by  either  party  in  pleadings.  But  this  would  have  served  to  in- 
crease, instead  of  to  reduce,  litigation.. 

The  trial  court  gave  a  wrong  reason  for  holding  that  appellant  could 
not  raise  the  issue  of  whether  appellee's  disease  was  caused  by  an  acci- 
dent arising  out  of  and  in  the  course  of  her  employment.  The  appellant 
was  not  estopped  by  its  consent  to  the  arbitration.  It  is  the  provision 
of  the  statute  limiting  the  scope  of  a  review  of  an  arbitrator's  decision 
which  prevents  the  appellant  from  obtaining  all  the  relief  sought  The 
failure  to  have  other  matters  referred  merely  deprived  appellant  of  an 
opportunity  for  a  trial  of  those  issues  before  the  arbitrator. 

[3]  The  appellee  by  a  cross-appeal  makes  the  contention  that  the 
statute  does  not  permit  a  trial  before  the  district  court  de  novo  in  the 
absence  of  fraud;  that  all  the  district  court  has  a  right  to  consider  is  the 
same  evidence  that  was  considered  before  the  arbitrator.  The  statute 
does  not  attempt  to  limit  the  scope  of  the  inquiry  which  the  district  court 
may  make  in  determining  whether  there  has  been  fraud^  undue  influence 
or  misconduct  on  the  part  of  the  arbitrator,  or  whether  the  award  be 
grossly  excessive,  grossly  inadequate,  or  whether  there  has  been  an  in- 
crease or  decrease  of  disability,  etc.  It  makes  special  provision  for  the 
appointment  by  the  court  of  physicians  and  surgeons  to  examine  the 
claimant,  and  to  make  a  written  report  to  the  court  of  their  findings, 
which  was  done  in  this  cas^.  There  would  be  no  use  to  go  to  all  this 
trouble  and  expense  of  time  and  money  if  the^  court  were  limited  to  a 
consideration  of  the  evidence  taken  before  the  arbitrator.  There  was  not 
a  trial  de  novo,  as  appellee  contends,  but  a  limited  review  provided  for 
in  the  statute. 

[4]  Upon  the  court's  findings  of  fact,  it  was  authorized  to  cpnclude 
that  the  award  was  excessive  and  to  reduce  the  amount 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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BOURGEOIS  V.  UNION  BRIDGE  &  CONSTRUCTION  CO. 
(No.  24233.) 

(Supreme  Court  of  Louisiana.    Oct.  31,  1921.) 

90  Southern  Reporter.  17. 

(Syllabus  by  Editorial  StaflF.) 
MASTER  AND  SERVANT  —  COMPENSATION  CASE  MAY  BE 

REMANDED  FOR  TAKING  OF  FURTHER  EVIDENCE. 

Where  a  servant  secured  a  judgment  against  a  master  under  the 
Wbrkmen's  Compensation  A^t  for  injuries  resulting  in  total  disability  to 
do  work,  and  affidavits  showed  tWt  after  judgment  plaintiff  procured 
and  continued  employment  at  higher  wages  than  previous  to  the  injury, 
tlie  cause  may  be  remanded  for  the  taking  of  further  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  412.) 

Appeal  fcom  Civil  District  Court  Parish  of  Orleans;  H.  C.  Cage^ 
Judge. 

Suit  by  Paul  Bourgeois  against  the  Union  Bridge  &  Construction 
Company  under  the  Workmen's  Compensation  Act,  in  which  the  trial 
court  found  for  the  plaintiff,  and  the  defendant  appeals.  Remanded  for 
taking  of  further  testimony. 

Eugene  J.  McGivney  and  Solomon  S.  Goldman,  both  of  New  Or- 
leans, for  appellant 

Wm.  H.  Byrnes,  "Jr.,  of  New  Orleans,  for  appellee. 

PsovosTY,  J.  This  suit  is  under  the  Workmen's  Compensation  Act 
(Laws  1914j  No.  20)  for  total  disabilitj'-  to  do  any  work  whatever.  The 
trial  court  found  for  plaintiff.  Defendant  has  filed  in  this  court  affidavits 
showing  that  20  days  after  the  signing  of  the  judgment  herein,  which 
judgment  is  predicated  upon  the  total  incapacity  of  the  plaintiff  to  do  any 
work  whatever,  and  22  days  after  plaintiff  had  so  sworn  on  the  trial  of 
the  case,  plaintiff  secured  employment  at  higher  wages  than  he  was  earn- 
ing before  his  injury,  and  has  since  then  been  earning  these  higher  wages. 
Defendant  asks  that  in  the  event  this  court  does  not  reverse  the  judg- 
ment appealed  from,  the  case  be  remanded  to  take  the' evidence  contained 
in  these  affidavits,  which  evidence,  defendant  adds,  could  not,  in  the  na- 
ture of  things,  have  been  produced  before  the  filing  of  the  appeal  in  this 
court,  since  it  was  not  then  in  existence.  As  this  evidence  would  have  a 
large  influence  upon  the  question  of  whether  the  jitdgment  should  be  re- 
versed or  not  we  deem  it  best  not  to  try  the  case  piecemeal,  but  to  re- 
mand it  at  t)nce  for  the  taking  of  said  evidence.  A  precedent'  for  this 
remand  is  found  in  the  case  of  Pye  v.  South  Western  Gas  &  Electric 
Co^  147  La.  537,  85  South.  232. 

It  is  ordered  that  this  case  be  remanded  for  the  purpose  of  afford- 
ing the  defendant  an  opportunity  of  introducing  further  evidence  on  the 
question  of  the  total  inability  of  the  plaintiff  to  do  any  work  whatever; 
all  proceedings  in  the  Supreme  Court  to  be  in  the  meantime  stayed. 
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CONNER'S  CASE. 

(Supreme  Judicial  Court  of  Maine.     Dec.  20,   1921.) 

lis  Atlantic  Reporter,  520. 

1.  MASTER  AND  SERVANT  —  INDUSTRIAL  ACCIDENT  COM- 

MISSION IS  MERELY  AN  ADMINISTRATIVE  TRIBUNAL. 

Under  the  Workmen's  Compensation  Act,  the  Industrial  Accident 
Commission  is  not  a  court  of  general  or  limited  common-law  jurisdiction, 
but  an  administrative  tribunal,  possessing*  only  such  jurisdiction,  powers, 
and  authority  as  are  conferred  on- it  by  express  legislative  grant,  or  arise 
therefrom  by  implication,  as  necessary  and  incidental  to  the  exercise  of 
the  powers  granted. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  397.) 

2.  MASTER  AND  SERVANT  —  INDUSTRIAL  ACCIDENT  COM- 

MISSION'S  PROCEDURE  DEFINED. 

The  Industrial  Accident  Commission  has  a  procedure  all  its  own,  and 
borrows  nothing  by  implication  from  the  courts  of  common  law. 
(For  other  cases,  see  Master  and  Servant,  Dec,  Dig.  §  414.) 

3.  MASTER  AND  SERVANT  —  INDUSTRIAL  ACCIDENT  COM- 

MISSION WITHOUT  POWER  TO  GRANT  REHEARING  ON 

MERITS. 

The  Industrial  Accident  Commission,  after  a  final  decree  has  bee^i 
signed  and  the  time  for  taking  an  appeal  has  expire^d,  has  no  power  to 
reopen  or  rehear  a  case  on  its  merits  for  newly  discovered  evidence,  un- 
der Workmen's  Compensation  Act  •  §  34,  making  the  decree  final  in  the 
absence  of  fraud  and  authorizing  appeals,  section  36,  authorizing  proceed- 
ings to  increase,  diminish,  or  discontinue  the  compensation,  or  any  other 
provision  of  that  act,  nor  has  it  any  inherent  power  independent  of  the 
statute  to  do  so. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  414.) 

4.  MASTER  AND  SERVANT— VOID  DECREE  OF  INDUSTRIAL 

ACCIDENT    COMMISSION    WILL    BE    SO    DECLARED, 

THOUGH  APPEAL  NOT  TAKEN  IN  TIME. 

A  decree  of  the  Industrial  Accident  Commission,  gi  anting  a  petition 
for  a  rehearing  and  ordering  a  new  hearing  after  the  time  had  expire^ 
for  appealing  from  a  decree  denying  compensation,  being  void,  as  beyond 
the  jurisdiction  of  the  commissioner,  the  court  will  so  declare  it,  when 
the  matter  is  brought  to  its  attention  by  appeal,  though  the  appeal  was 
not  filed  within  the  time  prescribed  by  statute. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[454].) 

Appeal  from  Supreme  Judicial  Court,  Sagadahoc  Ck)unty,  in  Equity. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Frank  M. 
Conner  for  compensation  for  injuries,  opposed-  by  the  L.  P.  Soule  &  Son 
Company,  employer,  an4  the  Mutual  Liability  Insurance  Company,  In- 
surer. From  a  decree  granting  a  petition  for  a  rehearing  and  ordering 
a  ne\V  hearing,  defendants  appeal.     Reversed,  and  petition  dismissed. 

Argued  before  Cornish,  C.  J.,  and  Spear,  Hanson,  Dunn,  and  Deasy, 
JJ. 

Hincklev  &  Hinckley,  of  Portland,  for  appellants. 
David  0.  Rodick.  of  Bar  Harbor,   for  appellee. 
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Cornish,  C.  J.  The  claimant  received  an  injury  on  October  19,  1918. 
On  March  14,  1919,  he  filed  with  the  Industi^al  Accident  Commission  a 
notice  and  application  for  compensation  under  the  Workmen's  Compen- 
sation Act.  Answer  was  filed  on  the  same  day.  The  claimant  was  stilj 
in  the  hospital  at  Bath,  where  he  had  been  since  receiving^  his  injuries. 
The  chairman  of  the  commission  was  present  The  claimant  had  no  at- 
torney.   The  record  and  decree  pertaining  to  the  hearing  read  in  part: 

"Under  a  mutual  agreement  to  proceed  with  the  hearing  befor  the 
chairman,  the  parties  entered  into  the  following  stipulation  upon  the 
record:  *It  is  imderstood  and  agreed  by  and  between  the  parties  to  this 
hearing  that  the  petition  for  adjustnoent  of  claim. of  the  injured  employee 
filed  this  day  and  the  answer  of  L.  P.  Soule  &  Son  Co.  and  the  contrac- 
tors, Mutual  Liability  Ins.  Co.,  shall  be  the  foundation  for  all  proceed- 
ings in  this  hearing,  as  if  regularly  filed  and  notice  thereof  ordered,  and 
the  answer  filed  in  accordance  with  the  provisions  of  the  statute,  and 
that  all  formalities  are  waived.* 

^  "After  full  hearing  of  the*  parties  and  their  witnesses,  the  chairman 
makes  the  following  finding  of  facts.:  First,  that  the  injured  employee, 
Frank  M.^Conners,  on  or  %h6ut  the  19th  day  of  October,  1917,  or  at  any 
other  time  while  m  tiie  employ  of  L.  P.  Soule  &  Soif  Co.,  did  not  receive 
a  personal  injury  by  accident  arising  out  of  and  in  the  course  of  his 
employment 

-Dated  March  15,  1919." 

This  decree  was  signed  by  the  then  chairman  of  the  commission.  No 
appeal  from  this  deisiflion  was  taken. 

On  September  13,  1920,  the  claimant  filed  with  the  commission  the 
petition  now  under  consideration,  asking  for  a  rehearing  on  the  ground 
of  newly  discovered  evidence.  This  petition  recites  the  facts  connected 
with  the  first  hearing,  and  decree,  and  then  alleges  that  since  the  signing 
of  that  decree  the  petitioner  has  discovered  new  and  important  evidence 
and  witnesses ;  that  this  evidence  was  not  presented  at  the  previous  heaf- 
ing  and  could  not  have  been  discovered  by  the  petitioner  owing  to  his 
mental,  physical,  and  financial  condition.  The  petitioner  then  proceeds 
to  state  the  names  of  the  witnesses  and  the  facts  to  which  each  would 
testify.  In  short,  the  same  general*  form  is  adopted  as  in  cases  of  a 
motion  for  new  trial. on  the  ground  of  newly  discovered  eN^dence  after 
verdict  and  before  judgment  in  an  ordinary  action  at  law  in,  a  common- 
law  court 

The  defendant  filed  answer,^  denying  the  power  of  the  commission  to 
grant  this  petition,  but  the  petition  was  granted  and  a  new' hearing  or- 
dered, from  which  order  an  appeal  to  this  court  was  duly  perfected. 

The  important  question, for  decision  is  whether,  after  a  final  decree 
has  been  signed  and  the  time  for  taking  an  appeal  has  expired,  the  com- 
missioner has  power  to  grant  and  hold  a  rehearing  on  tl^e  merits  of  the 
case  upon  mortion  presented  therefor  on  the  ground  of  newly  discovered 
evidence. 

Wfe  arc  unable  to  discover  that  such  power  is  inherent  v^  the  com- 
mission' or  has  been  conferred  upon  it  by  statute. 

[I,  2]  The  Industrial  Accident  Commission  is  not  a  court  of  general, 
nor  even  of  limited,  common-law  jurisdiction,  but  an  administrative  tri- 
bunal, especially  created  by  the  Lcjgislature  to  administer  the  Workmen's 
Compensation  Act  (adopted  iti  this  state  in  1915)  with  the  aid  of  the 
Supreme  Judicial  C6urt.  P.  L.  1915,  c  295;  R.  S.  1916,  c.  50,  as  amended 
by*  P.  L.  1919,  c  23B.'  As  such  administrative  arm  of  the  Legislature  it 
possesses  only  such  jurisdiction,  powers,  and  authority  as  are  conferred 
upon  it* by  express  legislative  grant,  or  such  as  arise  therefrom  by  im- 
plication as  necessary  and  incidental  to  the  full  and  complete  exercise  o 
the  powers  granted.     JLevangie's.  Case,  228  Mass.   213,   117  N.   E.  204 
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Sterling's  Case  233  Mass.  485,  124  N.  E.  286.  It  has  a  procedure  all  its 
own,  and  it  borrows  nothing  by  implication  from  the  courts  of  common 
law. 

[3]  No  power  of  reopening  or  rehearing  a  case  upon  its  merits,  in 
which  a  decree  has  been  entered,  and  of  determining:  anew  the  liability 
or  nonliability  of  the  employer,  is  granted  by  the  statute.  That  decree, 
in  the  absence  of  fraud,  is  declared  to  be  final  upon  all  questions  of  fact. 
Section  34. 

In  two  instances,  and  in  only  two,  is  the  right  given  to  review  or 
modify  the  decision  of  the  commission.  The  first  is  by  appeal  to  a  single 
justice  of  the  Supreme  Judicial  Gmrt  and  thence  to  the  law  court,  as 
provided  in  section  34.  But  in  such  an  appeal  questions  of  fact  are  not 
involved.  It  concerns  itself  simply  with  questions  of  law.  The  time 
allowed  for  taking  such  appeal  was  10  days  under  the  original  statute 
of  1915,  and  is  now  20  days  under  the  amenddd  statute  of  1919.  That 
appeal  was  not  attempted  here.  The  second  method  is  by  way  or  review 
under  the  following  provision: 

'At  any  time  before  the  expiration  of  twc  years  from  the  date  of  the 
approval  of  an  agreement  by  the  commission,  or  the  entry  of  a  decree 
lixing  compensation,  but  not  afterwards,  and  before  the  expiration  of  the 
period  for  which  compensation  has  been  fixed  by  such  agreement  dV  de- 
cree, but  not  afterwards,  any  agreement  award,  findings  or  decree  may 
be  from  to  time  reviewed  \iy  the  chairman  [of  said  commission]  upon 
the  application  of  either  party,  after  due  notice  to  the  other  part>',  upon 
the  ground  that  the  incapacity  of  the  injured  employee  has  subsequently 
ended,  increased  or  diminished.  Upon  such  review  the  said  chairman 
*  *  *  may  increase,  diminish  or  discontinue  the  compensation  from 
the  date  of  ^ipplication  for  review,  in  accordance  with  the  facts,  or  make 
such  other  order  as  the  justice  of  the  case  may  require,  but  shall  order 
no  change  of  the  status  existing  prior  to  the  application  for  review." 
Section  3(5. 

This  provision  as  to  review  is  expressly  limited  to  cases  where  by 
the  original  decree  a  compensatory  award  has  been  made  and  where  the 
petitioner  asks  to  have  such  award  increased,  diminished,  or  ended  be- 
cause of  conditions  that  have  arisen  since  its  making.  Therefore  it  has 
no  application  to  the  pending  controversy  and  none  is  contended  for  by 
the  petitioner. 

Further,  in  this  reviewing  provision  it  is  declared  that  the  chairman 
of  the  commission  **shall  order  no  change  of  the  status  existing  prior  to 
the  application  for  review."  This  court  has  very  recently  defined  the 
term  "status"  as  here  used  to  mean: 

"The  relation  in  which  an  injured  persoil  stands  toward  him  who  was 
his  eiTiployer  at  the  time  of  the  accident.  It  goes  to  his  right  to  recover 
compensation."     Fennesey's  Case,  120  Me.  251.  113  Atl.  302. 

Evidently  the  Legislature  did  not  intend  that  the  original  determina- 
tion ai  to  liabilitiy  should  be  overturned  by  any  subsequent  evidence,  ex- 
cept in  cases  of  fraud,  which  vitiates  all  judgments. 

We  see,^  therefore,  t"hat  two  proceedings  subsequent  to  the  original 
decree  are  authouzed,  the  one  on  appeal  in  matters  of  law,  and  the  other 
in  modification  of  damages  because  of  subsequent  facts  and  epnditions, 
and  the  authoriration  of  these  two  impliedly  excludes  all  others  accord- 
ing to  the  general  rule,  for  the  interpretation  of  statutes. 

But  the  petitioner  claims  that  without  such  statutory  authority  the 
commission  has  the  inherent  power  to  grant  a  new  trial  on  ground  of 
newly  discovered  evidence,  where  justice  would  seem  to  require  it. 

To  this  we  cannot  give  assent.     In  the  first  place,  were  there  such 
inherent  power,  it  is  wrongly  invoked  in  this  case.     Section  34  provides 
that  the  decree  of  the  commission — 
"shall  have  the  same  effect  and  all  proceedings  in  relation  thereto  shall 
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thereafter  be  the  same  as  though  rendered  in  a  suit  in  equity  duly  heard 
and  determined  by  said  court,  except  there  shall  be  no  appear  therefrom 
upon  questions  of  fact  found  by  said  comnnssion,  or  its  chairman." 

Proceedings  in  equity  know  no  such  madiinery  as  a  motion  for  new 
trial  on  the  ground  of  newly  discovered  evidence.  Such  a  motion  is  cog- 
nizable only  in  actions  at  law.  Moreover,  in  actions  at  law  it  can  b«- 
employed  ooly  after  verdict  and  before  judgment.  After  judgment  the 
remedy  is  by  writ  of  review  or  writ  of  error. 

The  petitioner  claims,  however,  that  the  practice  contended  for  pre- 
vails in  courts  of  probate,  which  are  also  creatures  of  the  statute,  and 
therefore  by  analogy  this  practice  should  pft-evail  under  the  Compensation 
Act.  Asstiming  that  the  analogy  is  complete,  which  it  is  not  necessary 
to  decide,  the  power  residing  in  a  probate  court  to  reopen  a  case  upon 
petition  for  rehearing  is  far  more  restricted  than  the  petitioner  would 
argue  It  can  be  exercised  in  cases  of  fraud  or  clerical  mistake,  or,  as 
the  court  has  phrased  it,  in  case  of  a  decree  ''clearly  shown  to  be  without 
foundation  in  law  or  fact  and  in  derogation  of  legal  right."  Merrill  Tru?t 
Co.,  Appellant,  104  Me.  566,  72  Atl.  745,  129  Am.  St.  Rep.  415.  Instances 
of  the  exercise  of  this  power  may  be  found  in  the  probating  of  a  later 
will  and  revoking  the  decree  probating  an  earlier,  which  in  law  had  nn 
vitality  and  therefore  was  "in  derogation  of  legal  right,"  Cousens  v. 
Advent  Chm-ch,  93  Me.,  292,  45  Atl.  43.  in  revoking  a  decree  admitting  to 
probate  a  will  which  was  forged,  a  palpable  fraud  upon  the  court.  Mer- 
rill Trust  Co.,  Appellant,  supra;  in  reopening  a  guardian's  final  account. 
where  the  allowance  had  been  obtainol  by  fraud,  Moore,  Apr  llant,  112 
Me.,  119,  90  Atl.  1068,  Ann.  Cas.  1917A,  645;  in  reopening  ^  fiecree  of 
distribution 'inadvertently  made,  containing  manifest  clerical  t Drs,  Ber- 
geron, Appellant,  98  Me.  415.  57  Atl.  584. 

But  this  is  the  limit  of  the  power  to  reopen.  The  probat*  court  has 
no  general  authority  so  to  do  in  every  case  where  rights  have  been  de- 
termined. This  was  carefully  guarded  against  in  the  Bergeron  Case  where 
the  court  says: 

"We  do  not  hold  that  a  probate  court  can,  after  the  term  it  was 
made,  annul  or  modify  a  decree  as  to  a  matter  which  was  passed  upon 
and  determined  in  the  making  of  such  decree,  or  tha,t  even  such  a  decree 
.  as  this  would  not  be  ample  protection  to  any  person  who  had  acted  upon 
it,  but  simply  that  before  a  decree  has  been  acted  upon,  upon  application 
by  a  person  interested  and  after  notice  to  all  persons  interested,  the  pro- 
bate court  may  annul  or  modify  a  previous  decree  containing  manifest 
errors  aiid  mistakes,  inadvertently  n?ade  and  which  were  not  considered 
by  the  probate  court  and  determined  by  it." 

Rcctu-ring  now  to  industrial  accident  cases,  it  should  be  observed  that 
our  statute  notes  the  vitiation  of  all  decrees  of  the  commissioner  by  fraud. 
and  fixes  their  finality  in  all  other  cases,  in  these  words: 

"His  decision  in  the  absence  of  fraud,  upon  all  questions  of  fact,  shall 
be  final."    Section  34. 

Our  attention. has  been  called  to  no  authorities  holding  that  the  power 
of  rehearing  is  vested  in  the  commission,  except  in  those  states  where 
the  authority  is  expressly  conferred  by  statute. 

In  Beckmann  v.  Oelerich,  174  App.  Div.  353,  160  N.  Y.  Supp.  791, 
cited  by  the  chairman  in  his  decision,  where  on  petition  a  rehearing  was 
granted,  the  proceeding  was  imder  section  74  of  the  New  York  Workmen's 
Compensation  Act  (Consol.  Laws,  c.  67),  which  is  as  follows; 

'* Jurisdiction,  of  Commission  to  be  Continuing.  The  power  and  juris- 
diction'over  each  case  shall  be  continuing,  and  it  may,  from  time  to  time. 
make  such  modification  or  change  with  respect  to  former  findings  or  or- 
ders relating. thereto,  as  in  its  opinion  may  be  just" 
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The  power  to  rehear  is  expressly  granted  by  this  statute  and  was  ex- 
ercised under  that  grant.  Connecticut  has  a  somewhat  similar  provision, 
and  modification  of  awards  in  that  state  are  governed  exclusively  by 
statute.  In  a  very  recent  case  (1920)  the  court  in  discussing  the  subject 
say: 

"The  defendant  attempts  to  liken  the  award  to  the  judgment  of  a 
court  and  the  proceedings  to  modify  the  award  to  those  foi^a  new  trial. 
There  is  no  such  similitude.  The  award  is  subject  to  modification  at  any 
time  for  the  causes  named  in  the  statute,  and  these  are  radically  different 
from  causes  'which  give  ground  for  a  new  trial.  The  award  is 'the  crea- 
tion of  statute;  it  is  subject  to  modification  upon  the  grounds  specified 
in  the  statute."  Saddlemire  v.  American  Bridge  Co.,  94  Conn.  618,  110 
Atl.  63;  ^ 

The  decisions'  of  Industrial  Accident  Boards  in  other  states,  which 
have  been  called  to  our  attention,  are  also  found  upon  examination  to 
base  the  right  of  reopening  or  rehearing  upon  express  statutory  authority, 
and  therefore  are  not  in  point  in  the  case  at  bar. 

"On  the  other  hand,  where  no  such  statutory  provisions  exist,  the  right 
of  rehearing  on  the  merits  has  been  denied.  Pocs  v.  Buick  Motor  Co., 
207  Mich.  591,  175  N.  W.  125;  Benjamin  &  Johnes  v.  Brabban.  90  N.  J. 
Law,  355,  103  Atl.  688;  Simpson  Const.  Co.  v.  Industrial  Board  of  Illi- 
nois, 275  111.  366,  114  N.  E.  138. 

In  Hunnewell's  Case,  220  Mass.  351,  107  N.  E.  934,  upon  an  applica- 
tion of  an  employee  to  have  compensation  extended  beyond  the  time  first 
fixed  by  the  board,  the  question  of.  its  power  was  considered,  and  the 
court  employed  this  significant  language: 

*The  action  of  the  board  was  not  an.  unqualified  decision  to  end  all 
■payments  under  the  act.  Such  a  decision  would  mean  that  incapacity 
of  whatever  degree  arising  from  the  injury  had  disappeafed  finally. 
Doubtless  after  such  a  decision  the  board  would  be  without  power  to 
revive  the  matter.  It  would  have  become  ended  and  be  entirely  a  thing 
of  the  past.    The  doctrine  of  res  judicata  woufd  apply  to  it." 

Our  conclusion,  therefore,  is  that  the  rights  of  the  parties  are  gov- 
erned by  the  statute,  and  the  statute  knows  no  such  power  or  procedure 
as  is  here  invoked. .  It  well  may  be  that  the  Legislature  purposely  avoided' 
such  a  practice.  The  design  of  the  entire  Workmen's  Compensation  .Act 
is  the  speedy,  inexpensive,  and  final  settlement  of  the  claims  of  injured 
employees.  Its  procedure  shuns  protracted  and  complicated  litigation, 
and  yet  if  the  practice  here  asked  for  is  recognized  and  adopted  there 
would  seem  to  be  no  end  ^to  litigation.  If  the  employee  can  ask  a  re- 
hearing on  the  merits  in  this  manner,  tlie  same  right  must  be  given  to  the 
employer,  and  a  weapon  placed  in  his  hands  that  by  delay  would  thwart 
the  very  salutary  purpose  of  the  act.  Then,  too,' there  would  seem  to  be 
no  limitation  to  the  time  when  such  a  petition  could  be  filed.  In  short, 
.these  cases,  intended  to  be  speedily  and  "summarily"  disposed  of.  might 
be  dragged  to  an  interminable  length. 

.•[4]  As -to  the  claimant's  further  point  that  the  defendant's  appeal 
was  not  filed  within  the  prescribed  period  of  20  days,  and  therefore  can- 
not be  heard,  and-the  decree  of  the  commissioner  must  stand,  it  is  only 
necessary  to  say  that  the  decree  itself  being  void,  as  beyond  the  juris- 
diction of '.the 'commissioner,  the  court  will  so  declare  it.  whenever  the 
matter,  is  brought  to  its  attention. 

The  entry  will  be : 

Decree  reversed. 

Petition  dismissed. 
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GAGNON'S  CASE. 

(Supreme  Judicial  Court  of  Maine.     Dec.   10,  1921.) 

115  Atlantic  Reporter,  465. 

MASTER  AXD  SERVANT— RECORD  ON  APPEAL  UNDER  COM- 
PENSATION ACT  HELD  INSUFFICIENT. 

Where  agreed  statement  on  appeal  under  the  Workmen's  Compensa- 
tion Act  (Rev.  St  c.  50,  §  34,  as  amended  by  Laws  1919,  c.  238,  §  34) 
is  so  meager  that  it  is  impossible  to  obtain  therefrom  facts  necessary  to 
a  decision,  and  the  evidence  is  not  in  the  record,  the  appeal  will  be  dis- 
missed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4)4].) 

Appeal  from  Supreme  Judicial  Court.  Franklin  County,  at  Law. 

Proceeding  by  Thomas  Gagnon  under  the  Workmen's  Compensation 
Act  From  a  decree  of  a  sitting  justice,  an  appeal  was  taken.  Appeal 
dismissed. 


jj 


Argued  before  Cornish.  C.  J.,  and  Spear,  Hanson,  Morrill,  and  Deasy, 


James  H.  Carroll,  of  Lewiston,  for  plaintiff. 
Weeks  &  Weeks,  of  Fairfield,   for  defendant. 


Cornish.  C.  J.  Appeal  from  the  decree  of  a  sitting  justice  under  R. 
S.  ch.  50,  §  34.  now  found  in  P.  L.  1919,  c.  238,  §  34. 

The  question  at  issue  is  whether  the  employer's  written  acceptance 
covered  the  class  of  work  in  the  performance  of  which  the  claimant  was 
injured.  The  record  before  the  law  court  includes  the  written  documents 
and  an  agreed  statement  of  facts,  but  not  the  evidence  taken  before  the 
Industrial  Accident  Commission.  The  agreed  statement  is  so  mea^feer  that 
it  is  impossible  to  obtain  therefrom  the  facts  necessary  to  a  proper  deci- 
sion of  the  issue  involved. 

The  statute  requirement  is  that — 

"Upon  any  appeal  therefrom  the  proceedings  shall  be  the  same  as  in 
appeals  in  equity  procedure."    Section  34. 

Appeals  in  equity  carry  whh  them  all  the  evidence  (Caverly  v.  Small, 
119  Me.  291,  111  Atl.  300),  and  it  is  the  common  practice  to  have  the  re- 
port of  the  evidence  before  the  law  court  in  this  class  of  cases  as  in 
equity  appeals.  An  agreed  statement  might  perhaps  be  so  full  and  com- 
plete as  to  cover  every  necessary  point,  but  that  is  not  the  case  here. 
Counsel  in  their  briefs  argue  important  facts  which  may  have  been  in 
evidence,  but  they  are  not  contained  in  the  record  before  us. 

We  are  of  the  opinion,  therefore,  that  the  proper  entry  under  the 
circumstances  is: 

Appeal  dismissed  fo»  ••  /ant  of  sufficient  record. 
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LEMELIN'S  CASE. 

(Supreme  Judicial  Court  of  Maine.    Dec.  23,  1921.) 

115  Atlantic  Reporter.  551. 

1.  MASTER  AND  SERVANT— PETITION  FOR  REVIEW  OF  COM- 

PENSATIION  AGREEMENT  HELD  BARRED. 

A  r»etition  for  review  of  an  order  of  an  Industrial  Accident  Com- 
missioner ai^oving  an  agreement  for  compensation,  which,  under  Work- 
men's Compensation  Act,  §  35,  has  the  fofce  of  a  judgment,  is*  barred  un- 
der section  36  if  not  filed  within  two  years  from  the  date  of  such  ai>proval 
and  before  the  expiration  of  the  period  for  which  compensation  was  fixed 
by  such  agreement 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 

2.  MASTER  AND  SERVANT— PETITION  FOR  COMPENSATION 

BARRED  RY  LIMITATIONS. 

Under  Wjorkmen's  Compensation  Act,  §  39,  a  petition  for  compensation 
is  barred  if  not  filed  within  two  years  after  the  injury,  though  the  act  is 
liberally  construed. 

(For  other  cases,  .see  Master  and  Servant,  Dec.  Dig.  §  398.) 

On  Appeal  from  Supreme  Judicial  Court.  Somerset  County,  at  Law. 

Petition  fSr  compensation  under  the  Workmen's  Compensation  Act 
by  Frank  Lemelin,  opposed  by  American  Woolen  Company,  employer, 
and  the  Employers*  Liability  Assurance  Corporation,  Limited,  insurance 
carrier.  Froni  a  decree  of  a  sitting  justice  confirming  the  findings  of  the 
chairman  of  the  Industrial  Accident  Commission  awarding  compensation, 
the  employer  and 'insurance  carrier  appeal.  Appeal  sustained,  decree  re- 
versed, and  petition  dismissed. 

Argued  before  Cornish,  C.  J.,  and  Hanson,  Dumi,  Morrill,  Wilson, 
and  Deasy,  J  J. 

Andrews.  Nelson  &  Gardiner,  of  Augusta,  for  appellants. 
P.  A.  Smith,  of  Fairfield,  for  appellee. 

Hanson.  J.  This  is  an  appeal  from  a  decree  of  a  sitting  justice  un- 
der section  34  of  the  Workmen's  Compensation  Act.  now  found  in  chap- 
ter 238.  P.  L.  1919,  confirming  the  finding  of  the  chairman  of  the  Indus- 
trial Accident  Commission. 

On  May  21,  1918.  Frank  Lemelin,  while  in  the  employ  of  the  American 
Woolen  Company  at  the  Kennebec  Mills  at  Fairfield,  Me.,  received  a 
|)ersonaI  injury  by  accident  arising  out  of  and  in  the  course  of  his  em- 
ployment. As  a  result  of  the  accident,  Mr.  Lemelin  l6st  his  right  hand 
at  the  wrist.  On  or  about  the  24th  day  of  August,  1918,  an  agreement  for 
compensation  was  entered  into  between  Ifir.  Lemelin  and  tlie  American 
Woolen  Company,  as  employer,  and  Employers'  Liability  Assurance  Cor- 
poration, Limited,  as  insurance  Carrier,  under  the  provisions  of  which 
Compensation  was  to  be  paid  at  the  rate  of  $727jper  week  for  a  period  of 
126  weeks,  beginning  June  4,  1918.  Said  compensation  was  so  paid  as 
por  settlement  receipt.  It  was  admitted  that  the  payment  for  125  weeks 
was  the  proper  amount  of  compensation  to  be  paid  for  the  injury  which 
hv  received,  as  specific  compensation  as  provided  by  section  16  of  the 
Workmen's  Compensation  .Act  then  in  force.    Januar>'*18,  1921,  Mr.  Lemc- 
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\m  filed  a  petition  for  award  of  compensation  with  the  Industrial  Acci- 
dent Commission.  A  hearing  was  had  on  March  11th,  &11  parties  in  inter- 
est appearing. 

The  respondents  in  their  answer  opposed  the  prayer  of  the  petitioner 
on  the  following  grounds: 

"(1)  Said  petition  is  not  filed  within  the  time  prescribed  by  the  Com- 
pensation Act 

"(2)  Agreentent  for  compensation  because  of  alleged  accident  was 
entered  into  between  claimant  and  respondent  and  duly  approved  by  the 
Commissioner  of  Labor.  Action  for  further  compensation,  if  any>  should 
be  by  petition  for  review  brought  within  the  required  time. 

**(3)  Agreement  in  this  case  provided  for  compensation  in  the  sum 
of  $727  per  week  for  a  period  of  125  weeks,  which  sums  have  been  duly 
paid,  and  during  said  period  no  further  petition  was  filed." 

Findings  of  fact  by  the  chairman  of  the  Commission: 
"On  May  21,  1918,  the  petitioner,  Frank  Lemelin,  then  a  man  about 
66  years  of  age,  received  a  personal  injury  by  accident  arising  out  of  and 
in  the  course  of  his  employment  with  the  Anaerican  Woolen  Company, 
at  Fairfield,  as  a  result  of  which  he  lost  his  right  hand  at  the  wrist.  An 
agreement  providing  specific  compensation  in  the  sum  of  $7.27  per  week 
for  a  period  of  125  wedcs  was  entered  into  between  the  parties  and  ap- 
proved by  the  Commissioner  of  Labor  August  24,  1918.  Compensation 
has  been  paid  in  full  according  to  tlie  terms  of  the  agreement,  the  date  of 
the  last  payment  being  November  18,  1920.  Previous  to  the  accident, 
which  resulted  in  the  loss  of  his  right  hand,  Mr.  Lemelin  had  lost  the 
middle  and  ring  finger  on  his  left  hand,  so  that  he  now  has  but  two  fingers 
and  a  thumb  on  his  left  hand  and  the  stub  of  the  right  arm  extending  to 
the  wrist.  Mr.  Lemelin  is  a  man  now  68  years  old.  Up  to  the  date  of 
the  accident  he  had  always  engaged  in  manual  labor  to  earn  a  living.  His 
occupation  for  several  years  prior  to  the  accident  was  mostly  digging 
sewers  and  hard  manual  labor  of  that  nature.  He  can  neither  read  nor 
write.     He  has  no  trade  or  profession. 

**Since  the  date  of  the  accident.  May  21,  1918,  he  has  worked  about 
two  weeks  altogetiier  at  a  com  factory  carrying  baskets  which  he  can  do 
when  he  can  get  the  work  providing  he  can  work  with  another  man  so 
he  can  carry  a  basket  witii  his  left  hand.  Other  than  the  work  done  at 
tfie  com  factory  he  has  performed  no  manual  labor  for  hire  since  the  ac- 
cident He  has  tried  to  get  work  but  could  find  none  he  could  perform  in 
his  crippled  condition. 

"Since  the  last  payment  of  compensation  in  November  he  has  earned 
no  money  and  has  been  unable  to  earn  any  entirely  because  of  the  loss  of 
his  right  hand  together  with  the  crippled  condition  of  the  left 

'*His  average  weekly  wage  at  the  time  of  the  accident  was  $15.10, 
which  entitles  him,  under  the  Workmen's  Compensation  Act  then  in  force, 
to  a  weekly  compensation  of  $727. 

"Based  on  the  above  facts  it  is  found  that  Frank  Lemelin,  the  peti- 
tioner, is  totally  incapacitated  for  labor  at  the  present  time  and  has  been 
totally  incapacitated  for  labor  since  November  18,  1920,  because  of  the 
injury  sustained  by  him  May  21,  1918,  and  that  he  is,  therefore,  entitled 
to  compensation  for  total  incapacity  since  that  date. 

"It  is  therefore  ordered  and  decreed  that  the  American  Woolen  Com- 
pany, or  its  insurance  carrier,  the  Employers'  Liability  Insurance  Com- 
pany, pay  to  the  petitioner,  Frank  Lemelin,  compensation  in  the  sum  of 
^27  per  week  commencing  November  18,  1920,  ajid  to  continue  so  long 
as  the  said  Frank  Lemelin  is  totally  incapacitated  for  labor  because  of 
said  injury,  provided  that  the  compensation  paid  ,as  herein  ordered  shall 
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in  no  event  exceed  the  sum  of  three  thousand  nor  the  period  for  which 
compensation  is  paid  exceed  500  weeks  from  the  date  of  the  injury. 

"Dated  at  Augusta,  Maine,  April  5th,  1921. 

"Arthur  L.  Thayer, 
"Chairman,  Industrial  Accident  Commission." 

The  respondents  in  their  brief  contend:  (1)  That  the  petition  for 
compensation  was  not  properly  entertained ;  and  (2)  that  there  is  no  evi- 
dence to  support  a  finding  that  petitioner  suffered  a  compensable  injury 
which  resulted  in  total  incapacity  for  work.  An  agreement  was  entered 
into  between  the  employer  and  employee  which  was  duly  approved  by  the 
Commissioner  August  24.  1918.  On  the  face  of  the  agreement  was  writ- 
ten these  words,  "Subject  to  review. as  provided  by  the  Workmen's  Com- 
pensation Act"  These  words  added  nothing  to  the  agreement,  as  the  stat- 
ute gave  the  right  to  such  review  without  them,  as  follows : 

"Sec.  36.  At  any  time  before  the  expiration  of  two  years  from  the 
date. of  the  approval  of  an  agreement  by  the  commission,  or  the  entry  of 
a  decree  fixing  compensation,  but  not  afterwards,  and  before  the  expira- 
tion of  the  period  for  which  compensation  has  been  fixed  by  such  agree- 
ment or  decree,  but  not  afterwards,  any  agreement,  award,  findings  or  de- 
cree may  be  from  time  to  time  reviewed  by  the  chairman  or  associate 
legal  member  upon  the  application  of  either  party,  after  due  notice  to  the 
other  party,  upon  the  grounds  that  the  incapacity  of  the  injured  employee 
has  subsequency  ended,  increased  or  diminished."    > 

[1]  The  approved  agreement  had  the  force  of  a  judgment  of  a  court 
(section  35),  and  this  was  subject  to  review  under  section  36,  but  only 
in  the  manner  and  within  the  time  therein  specified,  viz.: 

'*At  any  time  before  the  expiration  of  two  years  from  the.  date  of  the 
approval  of  an  agreement  by  the  commissions  *  *  *  but  not  after- 
wards, and  before  the  expiration  of  the  period  for  which  compensation 
has  been  fixed  by  such  agreement  ♦  *  .*  but  not  afterwards,"  any 
agreement  may  be  reviewed,  etc. 

[2]  That  is,  in  this  case  the  petition  for  review  in-order  to  be  within 
the  statute  should  have  been  filed  within  two  years  after  August  24,  1918, 
tiz.,  before  August  24,  1920,  and  within  the  125  weeks,  but  not  after- 
wards. Had  a  petition  for  review  been  filed  within  those  periods,  it 
would  have  been  in  season.  None  was  filed.  The  petition  herein  is  not 
a  petition  for  review;  it  is  an  original  petition.  If  it  could  be  construed 
into  a  petition  for  review,  which  it  clearly  cannot,  it  is  barred  by  the 
statutory  limitation  of  section  36,  Being  an  original  petition  for  compen- 
sation, it  is  barred  by  the  two-year  limitation  specified  in  section  39.  It 
is  clear  that  the  claimant  has  slumbered  on  his  rights,  and  this  court  can- 
not now  restore  them  to  him  in  the  face  of  the  positive  limitations  fixed 
by  the  Workmen's  Compensation  Act.  We  may  construe  the  act  liberally, 
but  we  cannot  amend  or  add  to  it. 

Appeal  sustained. 

Decree  of  the  sitting  Justice  reversed. 

Petition  dismissed. 
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BATES  V.  SHAFFER.     (No.  7.) 

(Supreme  Court  of  Michigan.     (Dec.  21.  1921.) 

185  Xorthwestem  Reporter,  779. 

2.  MASTER  AND  SERVANT  —  EMPLOYEE  SINKING  STONES 
ON  FARM  HELD  A  "FARM  LABORER"  WITHIN  COMPEN- 
SATION ACT. 

One  engaged  to  sink  stones  on  a  farm  held  a  "farm  laborer"  within 
the  Workmen's  Compensation  Act,  pt.  1,  §  2  (Comp.  Laws  1915,  §  5424), 
making  the  act  inapplicable  to  "farm  laborers,"  though  employer's  prin- 
cipal business  was  the  selling  of  merchandise,  the  class  of  the  employ- 
ment being  determined  by  the  character  of  ihe  work. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  363.) 
(For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Farm 
Laborer.) 

Error  to  Circuit  Court,  Hillsdale  County;  Guy  M.  Chester.  Judge. 
Action  by  Charles  Bates  against  Earl  Shaffer.    Judgment  for  defend- 
ant, and  plaintiff  brings  error.     Affirmed. 

Argued  before  Steere,  C.  J.,  and  Moore.  Wiest,  Fellows,  Stone, 
Clark.  Bird,  and  Sharpc,  J  J. 

Paul  W.  (Thase  and  Merton  Fitzpatrick,  both  of  Hillsdale,  for  appel- 
lant. 

C.  A.  Shepard.  of  Hillsdale,  and  Julian  A.  Palmer,  of  Camden,  for 
.mpellce. 

Sharpe.  J.  The  defendant  is  a  general  storekeeper  in  the  village  of 
Camden,  in  Hillsdale  county.  He  also  owns  and  operates  a  farm  a  few 
miles  distant  from  the  village.  George  Horr,  defendant's  foreman,  em^ 
ployed  plaintiff  as  a  day  laborer  to  sink  some  large  stones  on  the  farm. 
He  had  worked  at  it  a  number  of  days,  having  sunk  about  40.  On  the 
day  of  his  injury  he  had  dug  a  large  hole  in  which  to  sjnk  a  stone,  esti- 
mated to  have  been  about  6  by  S  by  2%  feet  in  size.  It  was  his  practice 
to  call  the  foreman  or  one  of  the  laborers  to  assist  in  getting  the  stone 
into  the  hole.  When  about  ready  to  do  so,  the  defendant  came  to  the 
farm  and  went  to  the  place  where  plaintiff  was  working.  He  assisted 
plaintiff  in  an  effort  to  roll  the  stone  into  the  hole,  but  without  effect. 
It-. is  plaintiff's  claim  that  defendant  said  to  him.  "We  will  dig  under  it  a 
Ifttle."  They  got  down  in  the  hole  and  plaintiff  began  digging  imder  the 
s'tone  and  defendant  throwing  the  loose  dirt  out.  Suddenly,  and  without 
warning,  the  stone  began  to  tip.  Plaintiff  called  to  defendant,  "She's 
coming,"  and  jumped  into  the  corner  of  the  hole  farthest  frojm  the  stone, 
but  in  its  fall  it  struck  against  his  legs,  breaking  a  bone  in  the  right  one 
and  brusing  both. 

At  the  conclusion  of  plaintiff's  proofs,  the  trial  court,  on  defendant's 
motion,  directed  a  verdict  in  his  favor.  Plaintiff  here  reviews  the  judg- 
ment entered  on  such  verdict  The  assignments  of  error  are  all  based  on 
the  action  of  the  court  in  directing  the  verdict  for  defendant 

[1]  If  the  rule  as  to  assumption  of  risk  applies,  there  can  be  no  re- 
covery. The  plaintiff  was  en*ployed  to  do  a  particular  class  of  work, 
with  which  he  was  familiar,  and  the  claimed  instruction  of  defendant  that 
he  **should  dig  under  it  a  little"  was  not  understood  by  plaintiff  as  a  di- 
rection that  he  should  do  other  than  he  was  in  the  habit  of  doing  at  such 


Digitized  by  VjOOQIC 


186  9  WORKMEN'S  COMPENSATION  L.  J.  (Mich.)  [Feb., 

work  under  similar  circumstances.  His  counsel  now  claim  that  a  "run- 
way" should  have  been  dug,  but,  if  th's  was  needed  for  his  protection,  he 
should  have  dug  it  Defendant  iu  no  way  interfered  in  the  manner  of  do- 
ing the  work  so  as  to  render  him  liable  for  failure  to  provide  plaintiff 
with  a  safe  place  to  work.  The  danger  was  apparent,  and  was  assumed 
by  plaintiff.  Piquegno  v.  Chicago,  etc.,  R.  Co.,  52  Mich.  40,  17  N.  W. 
232,  50  Am.  Rep.  243;  Manning  v.  Railway  Co.,  105  Mich.  260,  63  N.  W. 
312.  Welch  V.  Brainard,  108  Mich.  38,  65  N.  W.  667;  Cronin  v.  Russcl 
Wheel,  etc.,  Co.,  132  Mich.  500,  93  N.  W.  1070;  Bauer  v.  American  Car. 
Co.,  132  Mich.  537,  94  N.  W.  9;  Bradburn  v.  Wabash  R.  Co.,  134  Mich. 
575,  96  N.  W.  929;  Harrison  v.  Detroit,  etc..  Ry.  Co.,  137  Mich.  78,  100 
N.  W,  451;  Livingstone  v.  Saginaw  Plate  Glass  Co.,  146  Mich.  236,  109 
N.  W.  431. 

[2]  Plaintiff,  however,  claims  that,  as  defendant  had  not  elected  to 
come  under  the  Workmen's  Compensation  Act,  he  cannot  rely  on  this  de- 
fense. By  section  2  of  part  1  of  the  Act  (2  Comp.  Laws  1915,  §  5424) 
its  provisions  dp  not  apply  to  *'farm  laborers."  Clearly,  plaintiff  w^s 
within  this  class.  He  was  engaged  in  labor  on  a  farm  quite  as  much  as 
if  he  had  been  at  work  picking  up  smallei^  stones  and  loading  them  on 
a  wagon,  in  removing  large  stumps,  digging  ditches,  or  other  work  not 
directly  connected  wi3i  t*he  putting  in  or  harvesting  of  crops.  See  Shafer 
v.  Parke,  Davis  &  Co.,  192  Mich.  577,  159  N.  W.  304;  Miller  &  Lux  v. 
Industrial  Accident  Commission,  179  Cal.  764,  178  Pac.  960,  7  A.  L.  R. 
1291,  and  annotations  thereto.  The  fact  that  the  defendant's  principal 
business  was  the  selling  of  merchandise  in  no  way  affected  the  nature  of 
plaintiff's  employment  at  the  time  of  his  injury.  It  is  not  the  business 
of  the  employer,  but  the  character  of  the  woik  itself,  which  determines 
the  class  of  the  employment.     Shafer  v.  Parke,  Davis  &  Co.,  supra. 

The  judgment  is  affirmed. 


BROWER  V.  W.  H.  ISGRIGG  &  SON  et  al.     (No.  91.) 

(Supreme  Court  of  Michigan.    Dec.  21,  1921.) 

185  Northwestern  Reporter,  664. 

1.  MASTER  AND  SERVANT  —  EVIDENCE  HELD  TO  SHOW 

COMPENSATION    CLAIMANT    WORKED    AS    EMPLOYEE, 

AND  NOT  AS  INDEPENDENT  CONTRACTOR. 

Where  plaintiff  had  taken  over  a  contract  witii  defendant  under  which 
he  was  to  furnish  all  labor  necessary  and  do  certain  work  in  connection 
with  a  building,  but  there  wjis  work  not  provided  for  by  the  contract, 
and  as  to  which  plaintiff  testified  he  was  to  be  paid  fqr  at  a  time  rate 
per  hour,  evidence  held  to  sustain  a  finding  that  work  in  which  he  was 
engaged  when  injured  was  as  an  employee  under  such  time  rate  contract, 
and  not  under  the  general  contract,  as  an  independent  contractor. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[2].) 

2.  MASTER  AND  SERVANT  —  COMPENSATION  CLAIMANT'5 

RELATION  MIXED  QUESTION  OF  LAW  AND  FACT. 

Question  of  whether  work  being  done  by  plaintiff  at  the  time  he  wa 
injured  was  within  a  contract  he  had  taken  over  from  defendant  as  in 
dependent  contractor,  or  was  within  an  additional  contract  of  employ 
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ment  by  the  hour,  was  one  of  law  and  fact,  construction  of  the  contract 
being  one  of  law,  and  what  plaintiff  was  doing,  and  whether  such  work 
came  within  the  contract,  was  a  mixed  question  of  law  and  fact. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 

3.  MASTER  AND  SERVANT  —  FINDINGS  BY  INDUSTRIAL 
BOARD  CONCLUSIVE. 

The  facts  as  foimd  by  the  Industrial  Accident  Board  are  conclusive 
on  review. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Certiorari  to  Industrial  Accident  Board. 

Claim  l^  Joseph  Brower,  as  employee,  against  W.  H.  Isgrigg  &  Son 
and  the  State  Accident  Fund.  The  Industrial  Accident  Board  made  an 
iward  for  plaintiff,  and  defendants  bring  certiorari.     Affirmed. 

Argued  before  Steere,  C.  J.,  and  Moore,  Fellows,  Wiest,  Stone, 
Clark,  Bird,  and  Sharpe,  JJ. 

Kerr  &  Lacey,  of  Detroit,  for  appellants. 
Robert  D.  Heitsch,  of  Pontiac,  for  appellee. 

Wiest,  J.  This  case  brings  up  the  sole  question  of  whether  plaintiff 
was  performing  work  as  an  independent  contractor  at  the  time  he  was 
injured.     The  Industrial  Aocident  Board  found  he  was  not. 

Plaintiff  took  over  a  contract  under  which  he  was  to  furnish  all 
labor  necessary  and » do  the  metal  lathing  in  connection  with  a  certain 
school  building,  and  was  to  be  paid  for  all  straight  work,  ^uch  as  ceilings 
and  walls,  10^4  cents  per  square  yard,  the  pjrice  to  include  metal  lath  bent 
down  on  walls  directly  in  connection  with  straight  ceilings  apd  walls,  and 
for  placing  bent  metal  strips  for  other  places,  separate  from,  qeilings  and 
walls,  3^  cents  per  lineal  foot,  and  for  placing  corner  beads  on  stud 
partitions  and  other  places,  in  connection  with  wood.  3  cents  per  lineal 
foot,  and  for  securing  the  same  to  masonry  5  cents  per  lineal  foot. 

[1]  At  the  time  he  was  injured  he  was  engaged  in  putting  "metal 
sills  on  the  window  heads."  Plaintiff  testified  that  there  was  nothing  in 
the  contract  covering  that  work,  and  he  was  employed  to  do  it  and  it 
was  agreed  between  himself  and  the  defendant  contractor  that,  his  work 
in  that  respect  should  be  paid  for  at  the  rate  of  $1,375^  per  hour. 

Isaac  Jefferson  Isgrigg,  one  of  the  partneis  in  defendant  copartner- 
ship, testified  as  follows: 

"Q.  You  had  some  talk  with  Mr.  Brower  about  certain  work  not 
being  included  in  the  contract,  and  that  it  would  be  necessary  to  do  that 
before  he  did  so,  didn't  you?  A.  Mr.  Browec  called  my  attentioi?  to  that 
arrangement. 

"Q.  And  he  called  your  attention  to  the  fa<±  that  there  were  certain 
parts  of  this  work  that  were  not  covered  by  the  whole  contract?  A. 
Yes;  he  mentioned  that. 

"Q.  You  talked  that  over  with  him?  A.  I  agreed  to  pay  him  $1.37^ 
an  hour  for  such  things  as  he  considered  that  would  not  come  under  this 
contract" 

It  is  clear  that  all  work  falling  within  the  contract  first  mentioned 
was  to  be  performed  by  plaintiff  as  an  independent  contractor,  but  this 
did  not  bar  other  relations  respecting  work  not  within  the  contract. 

Counsel  for  defendants  urge  that  the  question  of  whether  the  work 
he  was  so  doing  was  within  the  contract  was  solely  a  question  of  law, 
and  admitted  of  no  testimony  that  it  was  not  covered  by  the  contract  It 
appears  that  the  parties  themselves  treated  the  work  as  outside  the  con* 
tract 
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[2]  But.  regardless  of  that,  we  are  of  the  opinion  that  the  question 
of  whether  the  work  being  done  by  plaintiff  at  the  time  he  was  injured 
was  within  the  -contract  was  one  of  law  and  fact;  the  construction  of  the 
contract  being  a  question  of  law,  and  what  plaintiff  was  doing,  and 
whether  such  work  came  within  the  contract,  a  mixed  question  of  law 
and  fact. 

[3]  The  facts,  as  found  by  the  board,  are  conclusive,  and  admit  of 
the  law  applied  It  is  urged  that,  plaintiff  having  engaged  one  Phelps  to 
help  on  the  hour  work,  such  fact  tends  to  show  he  was  an  independent 
contractor.  Such  fact  sometimes  is  an  aid  upon  the  question,  but  not 
necessarily  controlling,  and,  considered  with  the  other  evidence,  leads  us 
to  attach  no  controlling  importance  thereto. 

The  award  is  affirmed,  with  costs  to  plaintiff. 


GRATOPP  ET  AL.  V.  CARDE  STAMPING  &  TOOL  CO.  et  al. 
(Nos.  77-80.) 

(Supreme  Court  of  Michigan.     Dec.  21,  1921.) 

185  Northwestern  Reporter,  675. 


L  MASTER  AND  SERVANT  — FINDhNGS  OF  INDUSTRIAL  AC- 
CIDENT BOARD  CONCLUSIVE  ON  CERTIORARI. 
In  proceedings  for  compensation  for  injuries,  involving  a  dispute  as 
to  which  of  two  insurers  was  liable  for  the  compensation,  where  the  In- 
dustrial Accident  Board  found  that  one  of  the  insurers  was  paid  the  pre- 
mium for  carrying  the  risk  during  the  period  in  question,  and  the  other 
was  not,  the  facts  so  found  were  conclusive  on  certiorari. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

2.  MASTER   AND   SERVANT— NEW   ELECTION,   DESIGNATION 

AND  APPROVAL  NOT   REQUIRED  OX   CHANGE  OF   COM- 

PENSATION  INSURERS. 

Under  Pub.  Acts  1919,  No.  64,  pt.  1,  §  6.  requiring  an  employer,  in 
electing  to  come  under  the  act,  to  designate  one  of  four  methods  provided 
in  part  4,  §  1,  for  the  payment  of  compensation,  where  an  employer  desig- 
nated the  method  and  named  a  particular  insurance  company,  and  had 
the  election  and  designation  duly  approved  by  the  board,  it  was-  not  re- 
quired to  have  another  election,  designation,  and  approval  in  order  to 
change  insurers. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  383.) 

3.  MASTER  AND  SERVANT— CHANGE  OF  COMPENSATION  IN- 

SURANCE  MUST  BE  TO  COMPANY  AUTHORIZED  TO 
CARRY  RISK. 

Under  Pub.  .Acts  1919,  No.  64,  pt.  1,  §  6,  and  part  4.  §  1,  where  an 
employer  has  elected  to  insure  its  liability  for  compensation,  and  has 
designated  a  particular  insurance  company,  a  change  of  insurers  should 
be  to  a  company  legally  entitled  to  make  the  contract 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  383.) 
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4.  MASTER   AND    SERVANT— COMPENS.\TION    MUST    BE    IN- 

SURED IN  SINGLE  COMPANY. 

When* an  employer  adopts  the  method  of  carrying  his  risk  under 
Pub.  Acts  1919,  No.  64,  in  an  insurance  company,  the  statute  contem- 
plates that  he  shall  insure  all  his  liability  for  all  his  businesses  in  one 
insurance  company,  not  in  two  or  more. 

(For  other  cases,  see  Master  and  Servant,  Dec.  EHg.  §  383.) 

5.  MASTER  AND   SERVANT— COMPENSATION   INSURER   NOT 

LIABLE  AFTER  CANCELLATION  OF  INSURANCE,  WHERE 

EMPLOYER  HAS  PROCURED  OTHER  INSURANCE. 

Pub.  Acts  1919,  No.  64,  pt.  4,  §  1,  requiring  insurance  policies  there- 
under to  provide  that  any  termination  or  cancellation  shall  not  be  ef- 
fective for  10  days  after  notice  thereof  to  the  Industrial  Accident  Board, 
is  for  the  benefit  of  employees,  and  will  not  be  construed  to  hold  a  com- 
pany which  has  canceled  jts  policy,  where  the  employer  has  permitted  no 
lapse,  but  has  at  once  provided  another  insurer  which  has  accepted  the 
premium,  and  filed  its  acceptance  with  the  board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  383.) 

Certiorari  to  Industrial  Accident  Board. 

Consolidated  proceedings  under  the  Workmen's  Compensation  Act  by 
Herman  Gratopp  and  others  to  recover  compensation  for  injuries,  opposed 
by  the  Carde  Stamping  &  Tool  Company,  employer,  and  the  General  Ac- 
cident, Fire  &  Life  Assurance  Corporation,  Limited,  and  the  Employers' 
Liability  .Assurance  Corporation,  Limited,  insurers.  Compensation  was 
awarded  to  be  paid  by  the  first-mentioned  insurer,  and  it  brings  certio- 
rari.   Affirmed. 

Argued  before  Steere,  C.  J.,  and  Moore,  Wiest,  Fellows,  Stone, 
Clark,  Bird,  and  Sharpe,  JJ. 

Kerr  &  Lacey,  of  Detroit,  for  appellant  General  Ace.  Assur.  Corp. 
Frederick  T.  Witmire,  of  Detroit,  for  appellant  Employers'  Liability 
Assur.  Corp. 

Cook  &  Cook,  of  Saginaw,  for  appellant  Carde  Stamping  &  Tool  Co. 
George  C.  Watson,  of  Capac,  for  appellee  O'Connor. 

Clark.  J.  The  four  plaintiffs  sufiFered  accidental  personal  injuries 
arising  out  of  and  in  the  course  of  their  employment  with  the  defendant 
employer.     The  cases   have  been   consolidated.     The  accidents   were   on 

July  7,  9,  13,  and  16,  1920. 

The  question  is  which  of  the  defendant  insurance  companies  should 
pay  compensation.  The  Employers*  Liability  Assurance  Corporation,  here- 
inafter called  the  Employers,  was  on  the  risk  prior  to  July  6th,  when  it 
it  canceled  its  policy,  and  on  July  17th  wrote  thereof  to  the  Industrial 
Accident  Board.  The  letter  was,  received  July  19th.  The  board  replied 
that  die  policy  would  become  terminated  10  days  following  the  receipt 
of  the  notice,  this  in  accordance  with  section  1,  pt  4.  Act  64,  Public  Acts 
of  1919. 

On  July  6th  the  General  Accident,  FireN&  Life  Assurance  Corpora- 
tion, hereinafter  called  the  General  Accident,  issued  to  the  employer  its 
.•  policy  carrying  the  risk,  dated  July  1st,  was  paid  the  premiimi,  and  filed 
on  July  ISth  its  notke  of  acceptance  with  the  board.  ,  On  July  27th,  the 
General  Accident  gave  notice  to  the  board  that  it  was  on  that  day  gi\'ing 
to  the  employer  notice  of  cancellation  of  its  policy,  and  on  that  day  the 
board  gave  notice  to  the  employer  to  show  cause  why  its  acceptance  un- 
der the  act  should  not  be  revoked. 
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On  July  28th  the  board  received  a  letter  from  the  Employers  that  its 
letter  of  July  17th  was  error,  and  that  it  had  issued  k  new  policy  as  of 
July  6th,  covering  the  risk,  and  its  certificate  to  that  effect,  dated  July. 
28th,  was  filed  with  the  board  July  29th.  But  another  certificate  was  filed 
by  the  Employers  dated  August  6th,  and  it  was  said  in  a  letter  of  Octo- 
ber 7th  that  by  an  error  such  policy  vfks  written  to  date  from  July  6th 
instead  of  August  6th. 

[1]  The  board  found  that  for  carrying  the  risk  during  the  period 
in  question  the  General  Accident  received  the  premiiun  and  die  Em- 
ployers did  not,  and  awarded  compensation  to  be  paid  by  the  General  Ac- 
cident, and  it  has  brought  the  case  here  for  review.  Tlie.  facts  found  by* 
the  board  are  here  conclusive. 

[2-4]  Section  6  of  part  1  <^f  the  act  requires  the  employer,  in  making 
his  election  to  come  under  the  act,  to  designate  one  of  the  four  methods 
provided  by  section  1  of  part  4  of  the  act  for  payment  of  compensation. 
The  employer  having  designated  the  method  and  having  named  the  Em- 
ployers as  the  company  carrying  the  risk,  and  having  had  his  election  and 
designation  duly  approved  by  the  board,  was  not  required  to  have  another 
election,  designation,  and  approval  in  order  to  accomplish  a  change  of 
insurers.  The  change  should  be  to  a  company  legally-  entitled  to  make 
the  contract.  When  the  employer  adopts  the  method  of  carrying  his  risk 
in  an  insurance  company,  the  statute  contemplates  that  he  shall  insure  all 
his  liability  for  all  of  his  busipesses  in  one  insurance  company,  ndt  two 
or  more. 

[5]  A  condition  of  such  insurance  policy  required  by  section  1  of 
part  4  of  the  act  is : 

'That  it  will  file  with  the  Industrial  Accident  Board,  at  Lansing, 
Michigan,  at  least  ten  days  before  the  takiri^  effect  of  any  termination  or 
cancellation  of  this  contract  or  policy,  a  notice  giving; the  date  at  which 
it  is  proposed  to  terminate  or  cancel  this  contract  or  policy ;  and  that  any 
termination  of  this  policy  shall  not  be  effective  as  far  as  the  employees 
of  the  insured  covered  thereby  are  toncemed  until  ten  days  after  such 
notice  of  such  proposed  termination  or  cancellation  is  received  by  the  said 
Industrial  Accident  Board." 

It  is  because  of  this  section  that  counsel  for  the  General  Accident 
seek  to  place  the  liability  for  the  accidents  upon  the  Employers,  This 
provision  is  for  the  benefit  of  the  employee  by  affording  time  to  an  em- 
ployer to  procure  other  insurance  to  replace  that  canceled.  It  will  not 
be  construed  to  hold  a  company  which  has  canceled  its  policy  where  the 
employer  has  permitted  no  lapse,  but  has  at  once  provided  another  in- 
surer, as  was  done  here.  The  General  Accident  was  on  the  risk  during 
the  time  in  question.  It  accepted  the  premium.  It  filed  its  acceptarice 
with  the  board.  It  should  pay.  See  Brown  v.  Bouscher,  207  Mich.  594. 
175  N.  W.  129. 

The  award  is  affirme<f. 


HUBBARD-  V.  REPUBLIC  MOTOR  TRUCK  CO.  et  al.     (No.  23.) 

(SupremeXourt  of  Michigan.    Dec.  21,  1921.) 

485  Northwestern  Reporter,  715. 

MASTER  AND  SERVANT  —  FINDING  OF  COMPENSABLE  IN- 
JURY BY  SCRATCH  HELD  UNWARRANTED. 
Evidence  in  support  of  a  claim  for  a  workman's  death,  from  septic 

poisoning,  developing  after  a  scratch  on  his  hand,  held  not  to  sustain  a 


Digitized  by  VjOOQIC 


1922.]       HUBBARD  v.  REPUBLIC  MTR.  TRK.  CO.     (Mich.)  191 

finding  of  the  Industrial  Accident  Board  that  the  scratch  was  an  acci- 
dental personal  injury  arising  out  of  and  in  the  course  of  his  employment 
of  spreading  cotter  pins. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Certiorari  to  Industrial  Accident  Board. 

Proceeding  for  compensation  under  the  Workmen's  Ompensation 
Act  (Pub.  Acts  [Ex.  Sess.]  1912,  No.  10)  by  B.  C.  Hubbard,  guardian  of 
Kenneth  Raymond  Ford  and  others,  minors,  opposed  by  the  Republic 
Motor  Truck  Company,  employer,  and  the  Travelers*  Insurance  Company, 
insurer.  The  Industrial  Accident  Board  made  an  award  to  claimant  and 
defendants  bring  certiorari.     Award  vacated. 

Argued  before  Steere.  C.  J.,  and  Moore,  Wiest,  Fellows.  Stone, 
Clark,  Bird,  and.Sharpe,  JJ. 

William  A.  Bahlke,  of  Alma,  for  claimant 
Vandeveer  &  Foster,  of  Detroit,  for  respondents. 

Clark,  J.  Was  the  death  of  James  Weeks  due  to  an  accidental  per- 
sonal injury  arising  out  of  and  in  the  course  of  the  employment?  The 
board  found  that  it  was  and  made  an  award,  which  defendants  review 
here  on  certiorari. 

The  employnient  ended  Saturday  noon.  May  IS,  1920.  The  following 
Monday  forenoon  a  scratch  upon  Mr.  Weeks'  hand  was  observed,  and 
there  was  testimony  of  swelling  and  of  red  streaks  upon  the  hand.  Later 
a  doctor  was  consulted,  who  found  a  developed  case  of  septic  poisoning. 
The  scratch  and  the'  resulting  infection  caused  the  death.  Based  upon  the 
condition  and  appearance  of  the  hand  on  Monday  forenoon,  as  related  by 
witnesses,  there  was  m^ical  testimony  that  the  scratch  had  been  suffered 
TK/t  less  than  48  hours  and  not  more  than  6  days  prior  thereto.  This 
l>rought  the  time  of  injury  within  the  last  week  of  the  employment.  There 
was  testimony  that  a  part  of  the  employment  was  spreading  cotter  pins, 
which  was  likely  to  produce  scratches  upon  the  hands;  that  Mr.  Weeks 
and  another  employee  had  been  so  scratched  several  times  in  such  work. 
There  was  no  testimony  that  Mr.  Weeks  had  suffered  a  scratch  in  such 
employment  during  the  last  week  thereof,  or  at  any  other  definite  time. 
There  was  testimony  that  he  did  many  and  varipus  chores  about  his  home, 
including  gardening  and  housework,  and  that  he  kept  and  cared  for  a 
cow.  A  finding  that  the  scratch  was  an  accidental  personal  injury  aris- 
ing out  of  and  in  the  course  of  the  employment  rests  upon  conjecture 
and'catmiot  be  sustained. 

Plaintiff  relies  on  the  cases  of  Bubse  v.  Whitehead  ^  Kales  Iron 
Works,  194  Mich.  413,  160  N.  W.  557,  and  McRae  v.  Morgan  &  Wright, 
205  Mich.  493,  171  N.  W.  394.  But  in  those  cases  there  was  evidence 
that  accidental  personal  injury  was  actually  received  in  the  course  of  the 
employment,  and  this  may  be  said  of  Kinney  v.  Cadillac  Motor  Car  Co., 
199  Mich.  435,  165  N.  W.  651.  See  Ginsberg  v.  Burroughs  Adding  Ma- 
chine Co..  204  Mich.  130.  170  N.  W.  15:  Chaudier  v.  Steafns  &  Culver 
Lumber  Co..  206  Mich.  433,  173  N.  Wl.  198.  5  A.  L,  R.  1673;  Guthrie  v. 
Detrpit  Shipbuilding  Co.,  200  Mk:h.  355,  167  N.  W.  37:  Draper  v.  Regents 
of  University  of  Michigan;  195  Mich.  449,  161   X.  W.  956. 

The  award  is  vacated. 
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KING  ET  AL.  V.  PENINSULAR  PORTLAND  CEMENT  CO.  et  aL. 

(No.  55.) 

(Supreme  Court  of  Michigan.    Dec.  21,  1921.) 

185  Northwestern  Reporter,  858. 

1.  Mv\STER  AND  SERVANT  —  COMPENSATION  CLAIMANT 

NOT   APPEALING  FROM   ARBITRATION   DECISION    HELD 

PROPERLY  BEFORE  ACCIDENT  BOARD. 

Where  widow  and  children  sought  compensation  under  the  Work- 
men's Compensation  Act  for  death  of  husband  and  father,  it  cannot  be 
said  the  widow  was  not  properly  before  the  Accident  Board  because  she 
was  denied  C(>itipensation  on  the  arbitration  hearing  and  did  not  appeal, 
under  Comp.  Laws,  §  5464;  the  appeal  being  taken  by  the  employer  and 
insurer  carrier. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

3.  MASTER  AND  SERVANT— POSTHUMOUS  CHILD  ENTITLED 

TO  COMBENSATION  AS  "DEPENDENT." 

Posthumous  children  are  entitled  to  compensation  due  as  the  result 
of  death  of  a  parent  under  the  Workmen's  Compensation  Act  in  view  of 
Comp.  Laws  1915,  §  11807;  such  a  child  being  totally  "dependent"  upon 
parents  for  nourishment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Dependent.) 

4.  MASTER  AND  SERVANT  —  FINDING  OF  DEPENDENCY 

WITHIN  COMPENSATION  ACT  SUSTAINED. 

In  a  proceeding  under'  the  Workmen's  Compensation  Act  evidence 
held  to  support  finding  that  child  bom  one  month  after  the  marriage,  and 
child  bom  three  months  after  death  of  employee,  were  the  children  and 
the  dependents  of  the  deceased  employee,  in  view  of  Pub.  Acts  1919,  No. 
64.  pt  2.  §  6. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [5].) 

5.  MASTER   AND  SERVANT  — FINDINGS   OF   INDUSTRIAL 

BOARD   UNDER   COMPENSATION   ACT   CONCLUSIVE. 

Findings  of  Industrial  Board  in  a  proceeding  under  the  Workmen's 
Compensation  Act  cannot  be  disturbed  on  certiorari  if  they  have  evidence 
to  support  them.  • 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Certiorari  to  Industrial  Accident  Board. 

Proceeding  by  Marie  King  and  others  ynder  the  Workm^'s  Compen- 
sation Act  to  obtain  compensation  for  the  death  of  Burley  Aughinbaugh, 
opposed  by  the  Peninsular  Portland  Cement  Company,  the  employer,  and  - 
the  Michigan  Mutiial  Liability  Company,  the  insurer.  The  Industrial 
Accident  Board  awarded  compensation;  and  the  employer  and  the  insurer 
bring  certiorari.     Award  affirmed. 

,  Argued    before    Steere.    C.   J.,    and    Moore,    Wiest.    Fellows,    Stone, 
Clark,  Bird,  and  Sharpe,  J  J.    • 
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Beaumont  Smitli  &  Harriis,  of  Detroit  (Hal  H.  Smith,  of  (3apo,  and 
Albert  £.  Meder,  of  Detroit,  of  counsel),  for  appellants. 

Cummins  &  Nichols,  and  Paul  G.  Eger,  all  of  Lansing,  for  appellees. 

Stone,  J.  The  writ  of  certiorari  herein  brings  before  this  court 
from  the  Industrial  Accident  Board  the  record  in  the  claim  for  compen- 
sation of  ^arie  Xing,  Margaret  Aughinbaugh,  and  Joseph  Aughinbaugh, 
-against  the  defendants,  as  total  depciridents  of  Burley  Aughinbaugh,  who 
was  killed  May  19,  1920,  while  employed  by  the  def oidant  the  Peninsiilar 
Portland  Cement  Company  at  Cement  City,  Mich.  Marie  King*  was  the 
wife  of  deceased.  The  qther  two  applicants  claim  compensation  as  his 
children  by  Marie  King."  The  only  question  in  controversy  is /the  de-' 
pendency-  of  the  above-nam^d  applicants,  or  that  of  any  of  them.  The 
matter  was  heard  on  arbitration  on  March  10,  1921J  and  compensation 
was  awarded  to  the  applicants  Margaret  and  Joseph  at  the  rate*  of  $14 
per  week  for  a  period  of  300  weeks,  but  was  denied  the  apfrficant  Marie 
King  on  the  ground  that  she  was  not  a  dependent  within  the  meaning  of 
the  law.  From  this  award  the  defendants  have  appealed  to  the  full  board, 
alleging  that  the  board  erred  in  the  following  particulars: 

(a)  By  holding  as  matter  of  law  that  either  applicant  was  conclu- 
sively presumed  to  have  been  dependent  upon  the'  deceased  on  May  19, 
1920. 

-  (b)  By  holding  as  matter  of  law  that  either  applicant  as  a  matter 
of  fact,  was  dependent  for  support  upon  the  earnings  of  deceased  on 
May  19.  1920. 

(c)  By  holding  as  matter  of  law  that  either  Margaret  or  Joseph  was 
a  member  of  the  family  of  deceased  on  May  19,  1920.  \ 

(d)  -By  holding  as  matter  of  law  that  either  Margaret  or  Joseph 
was  a  lineal  desceiidant  of  deceased. 

(e)  By  holding  as  matter  of  la^  that  either  applicant  was  either  to- 
tally or  partially  dependent  for  support  on  decedent  on  May  19,  1920. 

(f)  By  holding  as  matter  of  law  that  Marie  King  was  properly' be- 
fore it,  so  that  an  award  could  be  made  in  her  favor.  -> 

(g)  By  holding  that  it  had  authority  to  reject  testimony  not  ob- 
jected to  at  the  arbitration  or  hearing  on  review. '      " 

(h)  By  ordering:  that  either  applicant^  was  endtleH  to  any  compensa- 
tion from  either  of  the- defendants. 

[1]  It  appears  that  Marie  King  did  not  appeal  from  the  arbitration 
finding,  and  we  are  met  at  the  threshold  of  the  case  by  the  proposition 
that  Mar  re  King  was  not  properly' be  fore  the  Accident  Board.  We  do  not 
think  there  is  any  merit  in  this  proposition,  but  that  it  is  disposed  of  by 
the  case  of  Margenovitch  v.  Newport  Mining  Co.,  213  Mich.  272,  1.81  N. 
W.  994,  in  which  we  said: 

"If  either  party  files  an  appeal,  the  Ind  strial  Accident  9<>ard  is 
the  power  by  the  statute  to  review  the  decisions  of  the  committee  on 
arbitration.    2  Comp.  Laws  1915.  §  5464." 

"This  section  evidently  contemplates  a  de  novo  hearing  before  the 
Industrial  Accident  Board  oh  appeal  with  the  power  to  nvake  decision 
therein,  without  regard  as  to  whether  such  decision  affirms,  reverses,  in- 
creases or  decreases  the  award  made  by  the  arbitrators,  aiid  without  re- 
gard to  the  question  as  to  whose  appeal  it  may  have  been." 

[2]  Marie  Aughinbaugh  (now  King)  was  married  to  the  decedent 
on  April  25,  1918.  She  and  the' deceased  lived  together  as  husband  and 
wife  from  the  time  of  their  marriage  until  January,  1920.  Joseph  was 
born  May.  31,  1918.  a  little  more  .than  a  month  after  said  marriage.  The 
child  Margaret  was  August  28,  1920,  a  little  more  than  three  months  af- 
ter the  death  of  decedent.  There  was  evidence  to  the  effect  that  during 
the  time  the  parties  lived  together  as  husbiand  and  wife  the  decedent  sup- 
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ported  his  wife  and  said  child  Joseph;  that  in  January,  1920,  decedent 
went  to*Disko,  Ind.,  where  he  secured  a  job,  the  wife  remaining  in  Wab- 
ash, Ind.;  that  decedent  continued  to  live  in  Disko  for  one  month,  when 
he  went  tp  Decatur,  Ind.,  where  he  remained  about  three  months,  re- 
moving from  there  to  Cement  City,  Mich.,  only  six  days  before  he  was 
killed;  that  the  boy  Josei)h  was  placed  with  a  Mrs.  Hauck  by  his  mother 
about  one  month  before  the  deafii  of  his  father  while  she  was  employed 
in  a  hotel;  after  remaining  with  Mrs!  Hauck  about  a  week  and  a  half 
the  mother  again  took  him;  she  kept  him  with  her  for  about  a  week, 
when  he  again  returned  to  Mrs.  Hauck,  where  he  remained  until  after  the 
death  of  his  father;  that  during  the  three  months  the  deceased  lived  in 
Decatur  he  wrote  a  number  of  affectionate  letters  to  his  wife  and  re- 
quested her  to  join  him  with  the  boy  Joseph.  He  also  sent  her  $5  on  two 
occasions.  Three  of  these  letters  were  offered  in  evidence.  The  Board 
fotmd  that  it  was  apparent  from  these  letters  and  other  evidence  that 
the  deceased  did  not  consider  that  he  was  living  apart  from  his  wife  and 
child.  It  did  appear  under  a  ^rigorous  cross-examination  that  Marie  ad- 
mitted that  she  did  not  join  her  husband  because  she  intended  to  marry 
one  Joseph  King,  and  the  evidence  shows  that  she  did  marry  King  about 
21  days  after  her  husband's  death.  It  appears  that  defendants  secured  a 
statement  from  the  widow  in  January,  1921.  in  which  she  admitted  that 
the  deceased  was  not  the  father  of  either  of  the  children;  and  on  cross- 
examination  she  admitted  that  this  statement  was  true.  The  defendants 
claim  that  because  this  testimony  was  admitted  without  objection,  it 
should  be  controlling  in  determining  the  status  of  the  children.  The 
Board  held  that  it  was  'Contrary  to  public  policy  to  allow  parents  to  testify 
to  the  illegitimacy  of  their  children,  and  for  that  reason  the  Board  re- 
jected the  testimony  of  the  mother  relative  to  the  parentage  of  her 
children.  The  rule  seems  to  be  well  established  that  neither  the  father 
nor  the  mother  can  testify  to  the  illegitimacy  of  the  child.  See  Egbert 
v.  Grecnwalt,  44  Mich.  245,  6  N.  W.  654.  38  Am.  St  Rep.  260;  Rabeke  v. 
Baer,  415  Mich.  328,  n  N.  W.  242,  60  Am.  St.  Rep.  567;  People  v.  Case, 
171  Mich.  282,  137  N.  W.  55. 

It  was  held  distinctly  in  the  last-cited  case  that  the  presumption  of 
legitimacy  cannot  be  overcome  by  the  testimony  of  either  the  husband  or 
wife. 

In  the  Baer  Case  the  following  language  was  quoted  with  approval 
from  1  Jones  on  Evidence,  §  96: 

"It  is  well  settled,  on  grounds  of  public  policy,  affecting  the  children 
bom  during  the  marriage,  as  well  as  the  parties  themselves,  that  the  pre- 
sumption of  legitimacy  as  to  children  borii  in  lawful  wedlock  cannot  be 
rebutted  by  the  testimony  of  the  husband  or  wife  to  the  effect  that  sexual 
inte9course  has  o'*  has  not  taken  place  between  them.  *  *  *  The  rule 
not  only  excludes  direct,  testimony  concerning  such  intercourse,  but  all 
testimony  of  such  husband  or  wife  which  has  a  tendency  to  prove  or  dis- 
prove legitimacy.  *  *  ^  The  rule  rests,  not  only  on  the  ground  that 
it  tends  to  prevent  family  dissension,  but  on  broad  grounds  of  public 
policy.  *  *  *  Nor  does  it  depend  upon  the  form  of  action,  or  the 
parties.  On  the  contrary,  it  obtains  whatever  the  form  of  legal  proceed- 
ings, or  whoever  may  be  the  parties."  2  L.  R.  A.  (N.  S.)  619,  note; 
Wallace  v.  Wallace,  137  Iowa,  Z7,  114  N.  W.  527,  14  L.  R,  A.  (N.  S.) 
544,  126  Am.  St.  Rep.  253,  15  Ann.  Cas.  761. 

We  think  the  Board  did  not  err  in  its  holding  upon  this  question. 

[3]  As  to  the  child  Margaret,  bom  after  the  death  of  decedent,  it 
has  been  repeatedly  held  that  posthumous  children  are  entitled  to  com- 
pensation due  as  the  result  of  the  death  of  a  parent.  By  the  terms  of 
section  11,  807;  Comp.  Laws  1915,  it  is  provided  that  posthumous  childrwi 
are  considered  as  living  at  the  death  of  their  parents.  Catholic  Benefit 
Ass'n  v.  Ftmane,  50  Mich.  82,  14  N.  W.  707;  Chambers  v.  Sliaw.  52  Mich. 
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18,  17  N.  W.  223;  Knorr  v.  Millard,  57  Mich.  268,  23  N.  W.  807;  Mc- 
Lain  V.  Howaki,  120l  Mich.  274,  79  N.  W.  182,  77  Am.  St.  Rep.  597. 

A  child  en  ventre  sa  mere  is  totally  dep^dent  upon  its  parents  for 
nourishment 

In  accordance  with  the  general  presumption  that  a  posthumous  child 
is  to  be  regarded  as  bom  already,  if  it  be  for  his  benefit,  such  child  may 
rank  as  a  dependent,  Williams  v.  Ocean  Coal  Co.,  Ltd.  (1907)  2  K.  B. 
422;  76  L.  J.  K.  B.  1073;  97  L.  T.  ISOiJZS  T.  L.  R.  584;  9  W..C.  C.  44; 
6  N..&  C  C.  A.  260. 

In  New  Jersey  it  is  held  that  a  posthumous  illegitimate  child  is  de- 
pendent upon  its  father  for  support^  within  the  meaning  of  the  Work- 
men's Compensation  law  of  that  state.  Klimchak  v.  IngersoU  Rand  Co., 
39  N.  J.  Law  J  275. 

Th^  Board  held  that  Margaret  w^s  the  legitimate  child  of  the  de- 
ceased under  ^e  evidence;  and  that  both  children  being  under  46  years 
of  age  were,  under  the  statute,  conclusively  presumed  to  be  dependents. 
Section  6.  p.  2.  Act  No.  64,  Pub.  Acts  1919. 

[4,  5]  Referring  to  the  record,  while  much  criticism  might  be  in- 
dulged in  when  considering  the  testimony  of  the  applicant  Marie  King 
we  are  unable  to  say  that  there  w|w  no  evidence  to  support  the  several 
findings  of  the  Board.  Wece  we  weighing  the  testimony  and  passing 
upon  the  facts,  we  might  reach  a  different  conclusion  than  that  arrived 
at  by  the  board.  This  we  cannot  do.  The  Board  concluded  its  findings  in 
the  folk>wing  language: 

"After  a  careful  examination  of  the  entire  files  in  the  case,  we  find: 

"(1)  That  Marie  King  was  the  wife  of  Burley  Aughinbaugh  on  May 

19,  1920,  and  that  she  was  living  with  him  at  the  time  of  his  death. 

'*  (2)  That  Joseph  Aughinbaugh  was  the  son  of  Burley  Aughinbaugh, . 
and  that  he  was  living  with  Burley  Aughinbaugh  on  May  19,  IS^,  and 
that  he  was  less  than  16  years  of  age. 

"(3)  That  Margaret  Aughinbaugh  is  the  posthumous  child  of  Marie 
Aughinbaugh-King  and  Burley  Aughinbaugh,  and  that  she  was  bom  Au- 
gust 28.  1920. 

"It  therefore  follows  that  the  decision  of  the  arbitration  coVnmitlee, 
in  so  far  as  it  refers  to  Margaret  and  Joseph  Aughinbaugh,  should  be 
aiErmed,  and  that  the  decision,  in  so  far  as  it  refers  to  Marie-King, 
should  be  reversed,  and  that  Marie  King,  Margaret  Aughinbaugh,  and 
Joseph  Aughmbaugh,  are  ^  held  to  be  total  dependents  of  Burley  Aughin- 
baugh.   An  order  to  that  effect  will  be  duly  entered" 

The  order  of  the  Industrial  Accident  Board  is  therefore  afHrmed. 


PUNCHES  V.  AMERICAN  BOX  BOARD  CO.  et  al.  (No.  33.) 

(Supreme  Court  of  Michigan.    Dec.  21,  1921.) 

185  Northwestern  Reporter,  758. 

MASTER  AND  SERVANT— EVIDENCE  HELD  TO  SHOW  COM- 
PENSABLE INJURY  TO  TEAMSTER. 

Where  an  employer  permitted  a  hired  team  driven  by  its  employees 
to  be  kept  in  ib  yards  and  xared  for  by  its  employees,  and  later  an  em- 
ployee, driving  the  team  with  the  knowledge  and  acquiescence  pf  the 
foreman,  took  it  to  his  own  bam  each  night,  and  was  killed  while  driving 
the  team  to  ^fork'one  morning,  evidence  held  sufficient  to  support  a  find- 
is Vol.  IX-r-Comi^ 
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ing  that  he  died  as  the  result  of  an  accidental  personal  injury  arising  out 
of  and  in  the  course  of  his  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Certiorari^  to  Michigan  Industrial  Accident  Board. 

Proceeding  under  the'  Workmen's  Compensation  Act  (Pub.  Acts 
Extra  Sess.  1912,  No.  10)  by  Sylvia  Punches  for  compensation  for  the 
death  of* her  husband^  Jideon  Punches, . opposed-  by  tbe  American  Box 
Board  ComfMmy,  employer,  and  the  Midiigan  Employers'  Casualty  Com- 
pany, insurer.  Compensation  wlas  awarded,  and  the  employer  and  in- 
surer bring  certiorari;.    Affirmed. 

Argued  before  Steere,  C.  J.,  and  Moore,  Wiest,  Fellows,  Stone, 
Clark,  Bird,  and  Shaipe,  J  J. 

Brown  &  Kelley,  of  Lansing,  for  appellants. 

Cornelius  Hoffius  and  Dorr  Kuizema,  all  of  Grand  Rapids,  i^r  ap- 
pellee. 

Stone,  J.  In  this  proceeding  the  defendants  and  appellants  seek  to 
reverse  the  findings  of  the  Industrial  Accident  Board,  that  decedent  was 
within  the  course  of  his  employment  at  the  time  of  the  accident  which 
resulted  in  his  death,  and  that  the  accidednt  to  decedent  arose  out  of  his 
employment. 

- ,  Plaintiff  claims  compensation  as  the  only  dependent  of  Jideon  Punches, 
her  deceased  husband,  who  she  claims  died  at  Grand  Rapids  on  September 
19,  1920,  as  the  result  of  an  accidental  personal  injury  sustained  by  him 
while  in  the  employ  of  defendant  American  Box  Board  Company  on  Sep- 
'  tember  S,  1920.  On  arbitration  the  plaintiff  was  awarded  compensation 
at  the  rate  of  $14  a  week  for  a  period  of  300  weeks.  From'  this  award 
defendants  appealed  to  the  board.  Some  additiorial  testimony  was  sub- 
mitt^  to  the  board  and  the  award  was  affirmed.  The  defendant  Amerioui 
Box  Board  Company  was  engaged  iti  the  manufacture  of  corrugating  and 
fiber  shipping  containers,  at  Grand  Rapids.  Mich.  In  its  business  it  had 
<yccasion  to  use  a  team  of  horses  for  the  purpose  of  drawing  straw,  paper, 
and  other  articles  from  place  to  place  in  its  yards.  One  William 'Barry 
was  the  owner  of  a  team,  and  the  yard  foreman,  Arthur  T.  Barnes  (of 
whose  authority  to  act  for  said  defendant  there  seems  to  be  no  ques- 
tion), engaged  Barry  to  furnish  his  team  to  do  this  work.  It  was  the 
original  arrangement  between  Barnes  and  Barry  that  the  latter  was  to 
drive  his  team,  but,  as  Barry  was  suffering  from  rheumatism.  Barnes 
agreed  to  let  some  of  his  men  drive  the  team.  Said  defendant  began 
using,  the  team  in  April,  1920.  For  about  three  weeks  Barry  brought  his 
team  to  defendant's  yard  mornings,  and  came  for  it  in  the  evening,  but 
when  the  weather  became  warmer,  Barry,  who  was  still  steering  from 
liietunatism,  desired  to  let  his  team  remain  overnight  in  defendant's 
yards.  Accordingly  the  team  was  placed  in  a  *shed  on  the  premises  at 
night,, and  was  fed  and  cared  for  by  different  employees  of  said  defend- 
ant; Barry  furnishing  the  feed  and  hay,  and  occasionally  coming  to  the 
plant  to  see  about  his  team.  At  first,  no  particular  employee  was  charged 
with  the  duty  of  driving  the  team  or  caring  for  it  but  Barnes,  the  fore- 
man, appears  to  have  taken  some  interest  in 'having  the  team  properly 
cared  for. 

About  June  28th  the  decedent  entered  the  empk)y  of  said  defendant 
as  a  laborer  in  the  yards.  It  appears  to  have  become  the  practice  that 
the  employee  who  first  arrived  at  the  yards  in  the  morning  would  feed 
the  team.  As  decedent  usually  came  to.  work  early,  and  was  the  only 
employee  who  came  past  the  shed  where  the  team  was  kept^  he  usually 
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fed  the  team  in  the  moniing.  He  was  familiar  with  th^  handling  of 
horses,  and  in  the  course  of  time  came  to  do  most  of  the  driving  of  the 
team,  and  was  the  most  regular  in  caring  for  it  The  men  began  their 
work  at  7  o'clock  a.  m.  During  the  summer  the  slved  where  the  team  had 
been  kept  was  removed,  and  the  owner  brought  a  canvas  which  was 
stretched  over  poles,  and  the  team  was  for  a  time  kept  under  this  canvas. 
Some  Hve  or  six  weeks  before  his  death  decedent  began  taking  the  team 
to  his  home,  about  a  mile  from  his  place-  of  work,  where  he  had  a  bam. 
Barnes,  the  foreman,  testified  that  he  had  no  recollection  of  having  given 
decedent  any  express  authority  to  take  the  team  to  his  bam  nights,  but 
that  he  learned  of  the  practice  about  the  time  it  began  and  made  no  ob- 
jections. There  was  some  testimony  to  the  effect  that  Barnes  had  ad- 
mitted that  he  expressly  consented  to  decedent's  request  that  he  be  per- 
mitted to  keep  the  team  in  his  barn  as  a  matter  of  convenience,  but  this 
testimony  was  contradicted  by  Barnes.  The  decedent  kept  the  team  in  . 
his  bam  nights  for  a  period  of  some'  weeks,  fed  the  horses  from  feed 
furnished  by  Barry  (but  some  of  which  had  been  ordered  delivered  at 
decedent's  place  by  Barnes),  and  decedent  cared  for  the  horses  there,  > 
and  drove  diem  onto  the  job  in  the  morning,  with  knowledge  of  the  fore- 
man, and  without  any  objection  from  htm. 

It  appears  that  decedent  voluntarily  quit  the  employ  of  the  said  de- 
fendant, about  two  weeks  before  the  accident,  but  on  the  morning  of  the 
day  before  the  accident  he  returned  to  work  "at  his  old  job/'  and  drove 
the  team  and  took  it  to  his  home  in  the  evening,  at  the  close  of  his  work. 
During  th^  time  decedent  did  not  work,  the  team  was  driven  by  other  em- 
4>loyees,  and  was  cared  for  upon  the  premises  of  said  defendant,  in  sub- 
stantially the  same  manner  as  had  been  the  practice  earlier.  It  would 
seem  that  Barnes  did  not  know  that  decedent  had  taken  the  team  to  his 
bam  on  the  night  before  his  accident,  that  no  instmctions  had  been  given 
as  to  the  care  of  the  team  on  September  7th,  and  that  decedent,  who  re- 
turned to  his  old  job  of  driving  the  team,  took  it  to  his  home  at  the  end 
of  the  day,  as  he  had  previously  done,  without  consulting  the  foreman. 
It  appears  from  the  evidence  that  on  the  morning  of  September  8th  de- 
cedent fed  the  team  at  his  home  about  5 :30  o'clock,  and  at  about  15  min- 
utes of  7  he  hitched  the  horses  to  the  wagon  and  started  toward  the  place 
of  his  employment.  About  5  minutes  after  7  o'ck)ck  the  team  ran  up  to 
said  defendant's  yards,  and  upon  investigation  decedent  was  found  lying 
near  the  driveway,  along  which  it  was  customary  for  him  to  drive  in 
going  to  and  from  his  work.  The  planks  which  formed  the  wagon  box, 
by  being  placed  loosely  upon  the  bolsters,  were  found  strewn  along  the 
ground  between  the  point  where  decedent  was  found  and  the  point  where 
the  team  was  stopped.  Some  of  decedent's  ribs  were  broken,  and  had 
punctured  his  lungs,  and  he  died  from  his  injuries  on  the  next  day.  We 
think  it  appears  tli^t  decedent  fell,  or  was  thrown  from  the  wagon,  while 
on  his  way  to  his  work,  and  thus  sustained  the  injuries  which  caused  his 
death. 

It  is  the  claim  and  theory  of  plaintiff  that  it  was  a  part  of  the  duties 
of  decedent  to  care  for  this  team;  that  with  the  approval  and  consent 
of  said  defendant,  through  its  foreman,  decedent  had  taken  this  team  to 
his  home  for  the  purpose  of  caring  for  it;  and  that,  when  driving  the 
team  from  the  place  where  it  was  being  kept  to  the  place  of  work,  he 
was  in  the  employ' of  said  defendant,  and  that  the  accident  thus  sustained 
by  him  arose  out  of  and  in  the  course  of  his  employment. 

As  we  understand  the  claim  of  defendants,  it  is  that  decedent  hkd 
taken  the  team  to  his  home,  either  for  his  own  personal  convenience  or 
for  the  convenience  of  the  owner,  and  that  his  relations  to  the  Box  Board 
Company  were  the  same  as  that  of  any  other  employee  going  to  his  work;, 
i.  e.,  that  his  employment  did  not  begin  until  he  reached  his  place  of  em- 
ployment    That  there  was  competent  legal  evidence  to  support  the  claim 
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of  the  plaintiff,  we  quote  from  the  testimony  of  Foreman  Barnes,  who 
^as  called  by  plaintiff  for  cross-examination  under  the  statute.  Among 
<Mier  things  he  testified  as  follows: 

'  "Q.  That  was  his  [Punches']  business  to  do  that,  to  feed  the  team  at 
home  there?    A.  Yes,  sir. 

''Q.  And  the  team  was  supposed  to  be  fed  before  it  came  down  in 
the  morning,  before  he  steirted  to  work  with  it?    A.  Yes,  sir. 

'^.  And  he  was  to  look  after  the  harness  and  keep  that  in  shape, 
whatever  was  necessary?    A,  Yes,  sir. 

"Q.  And  the  wagon?    A.  Nothing  to  do  with  the  wagon. 

•'Q.  Well,  keep  it  greased,  etc.,  I  presume?    A.  Yes,  ^.    *    *    ♦ 

"Q.  Had  Mr.  Punches  been  laid  off  for  a  week  or  so  shortly  before 
this  accident?    A.  I  think  he  was  off  a  week  or  thereabouts. 

**Q.  And  he  had  just  got  to  work  again,  did  he?    A.  Yes,  sir. 

"0*  Had  his  old  job  of  hafidling  this  team?    A.  Yes,  sir. 

"Q.  And  He  expected  to  come  to  work  that  morning,  the  fatal  morn- 
ing of  the  accident,  with  his  team?    A.  Yes,  sir. 

"Q.  And,  of  course,  the  team  was  supposed  to  be  fed  whoi  they  came 
down  to  work?    A.  Yes,  sir.    *    *    * 

"Q.  You  looked  aftei'  that,  too;  you  made  the  rules  and  orders  as  to 
how  the  team  should  be  taken  care  of  when  the  team  was  left  there  on 
the  place?    A.  Yes,  sir. 

*'Q.  At  first  you  put  them  there  in  the  shed?     A.  Yes,  sir. 

"Q.  Later  oh  he  [Punches]  was  the  regular  man,  was  he,  on  the 
team?    A.. Yes,  sir;  he  was  the  most  regular  man. 

"Q.  You  picked  him  out  because  he  was  a  steady  man  and  because 
he  knew  something  about  teams?     A  Yes,  sir. 

**Q.  He  had  been  a  teamster,  I  believe?     A.  Yes,  sir. 

"Q.  And  so  you  preferred  him?    A.  Yes,  sir. 

"Q.  And  he  became  the  regular  teamster  there  with  that  team  ?  A. 
Yes,  sir.    *    *    * 

"Q.  After  that  time,  then,  he  took  charge  of  that  team;  took  them 

home?     A.  Yes,  sir;   I  think  thereabouts;   somewhere  about  that  time. 

*    ♦    * 

"Q.  Did  you  give  any  orders  to  Dykstra  for  the  delivery  of  feed  to 
Punches'  home?  A.  I  think  he  drove  down  there,  the  boy  did,  and  thr^w 
it  off  on  the  ground,  the  same  as  was  usual;  I  told  him  to  take  it  on  jto 
the  house.    *    ♦    * 

•*Q.  Whom  did  you  give  that  order  to?    A.  Mr.  Punches,  I  guess. 

"Q.  To  get  feed?    A.  To  get  feed;  yes,  sir. 

"Q,  And  to  take  it  up  to  his  house?    A.  Yes,  sir.    *    ♦    ♦ 

**Q.  You  had,  as  you  testied  before,  complete  charge  of  the  hiring  of 
these  horses,  did  you  not?    A-  Yes,  sir.,' 

"Q.  When  they  were  needed  to  be  hired?     A.  Yes.  sir.* . 

"Q.  And  you  had  complete  charge  of  their  disposition,  too ;  what  was 
to  be  done  with  them?    A.  Yes,  sir. 

"Q.  And  as  to  their  housing  and  feeding  and  all  of  that?  A.  Yes, 
sir. 

''Q.  The  company  did  not  bother  about  these  things,  but  left  it  to 
you?    A  Yes,  sir. 

"Q.  So  that  you  had  full  authority  to  do  that?     A.^es,  sir,  ♦  *  ♦ 

"Q.  You  at  least  did  take  enough  interest  in  the  team  to  see  that 
they  looked  as  though  they  had  been  fed?  A.  Yes,  sir;  and  cleaned  up 
and  taken  care  of,  and  that  is  all  it  was.    ♦    *    ♦ 

"Q.  You  understand  that  the  general  propositioit— that  these  tjiings 
were  being  done,  and  if  they  had  not  been  done,  it  would  have  made  a 
difference;  you  would  have  noticed  it  because  you  watched  to  see  that  it 
was  done;  is  that  right?    A.  Yes,  sir.   .♦    *    » 
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"Q.  Did  you  ever  tell  Mr.  Punches  it  is  his  duty  to  feed  that  team 
before  he  went  to  work?    A.  Before  he  went  to  work? 

"Q.  Yes;  did  you  ever  tell  him  that  was  a  part  of  his  duty?  A.  He 
knew  enough  for  that  without  being  told. 

"Q.  I  understand;  but  did  you  ever  tell  him  to  feed  that  team  at  his 
house?    A.  I  don't  know  as  I  did  in  so  many  words;  no,  sir.    ♦    *    * 

"Q.  You  first  saki  that  you  were  willing  that  Punches  have  the  team 
over  to  his  house?    A.*  I  say  so  now;  I  was  willing;  yes,  sir." 

The  decedent  was  paid  55  cents  an  hour,  and  he  worked  10  houbs 
each  day  on  the  premises  of  said  defendant  We  quote  with  approval  the 
following,  from  tfie  finding  of  the  Industrial  Accident  Board: 

"This  is  not  a  case  where  an.  employee  went  out  of  the  scope  of  his 
employment  to  do  the  work  of  another,  without  the  knowledge  and  con- 
sent of  his  employer.  The  foreman,  according  to  his  own  testimony,  had 
assumed  the  responsibility  of  seeing  .that  this.t^am  received  the  neces- 
sary carel  He  permitted  the  decedent  to  drive  the  team  because  he  was 
familiar  with  horses,  and  permitted  him  to  attend  to  the  team  for  the 
same  reason.  Driving  and  tending  this  team  was  the  woiic  decedent  was 
paki  for.  He  had  taken  the  team  to  his  home  for  the  purpose  of  feeding 
and  caring  for  it  While  bringing  the  team  to  work  in  the  morning,  af- 
ter feeding  and  caring  for  it,  he  was  accidentally  injured. 

"It  is  our  opinion  that  this  accident  arose  out  of  and  in  the  course 
of  his  empk>yment  Authority  to  do  a  certain  piece  of  work  does  not 
necessarily  rest  upon  express  command  of  the  employer.  Where  an  em- 
ployer, with  full  knowledge  of  the  circumstances,  permits  an  employee 
to  do  part  of  his  work  outside  of  his  regular  hours,  or  off  the  employer's- 
premises,  he  should  not  be  heard  to  say  that  he  is  not  responsible  for  the 
work  or  for  accidents  that  may  arise  out  of  the  work.  The  emplojrer, 
through  his  fortotan,  consented  to  the  decedent's  practice  of  taking  the 
team  to  his  home,  axid  caring  for  it,  caused  feed  to  be  sent  to  his  home 
that  the  team  might  be  cared  for  there,  and  in  our  opinion,  the  decedent 
was  in  the  employ  of  the  employer  when  necessarily  caring  for  the  team, 
and  taking  it  to  and  from  his  bam.  McMinn  v.  C.  Kern  Brewing  Com- 
pany, 202  Mich.  414;  Malone  v.  Detroit  United  Railway,  202  Mich.  136; 
Kowc  V.  Leonard  Warehouses  et  al.,  206  Mich.  493;  Honnold's  Work- 
men's Compensation,  pp.  350-352." 

**After  careful  consideration  of  the  entire  record  in  this  case,  we 
find: 

"1.  That  the  decedent,  Jideon  Punches,  died  as  the  result  of  an  acci- 
dental personal  injury,  arising  out  of  and  in  the  course  of  his  employ- 
ment with  the  respondent,  American  Box  Board  Company; 

**2.  That  the  applicant,  Sylvia  Punches,  is  entitled  to  receive  and 
recover  compensation  from  the  respondents,  American  Box  Board  Copi- 
pany  and  Michigan  Employers'  Casualty  Company,  ?t  the  rate  of  $14  a 
week  for  a  period  of  300  weeks  from  and  after  September  8,  1920. 

"The  above  being  the  only  material  issue  in  controversy,  it  follows 
that  the  award  on  arbitration  should  be  affirmed,  and  an  order  to  that 
effect  will  be  duly  entered.'' 

To  the  point  that  decedent  was  doing  something  useful  and  helpful 
to  his  employer,  see  cases  cited  in  Spooner  v."  Detroit  Saturday  Night 
Co.,  187  Mich.  125,  151,  132,  153  N.  W.  657,  L.  R.  A,  1916A,  17.  -We  are 
of  opinion  that  there  was  evidence  to  support  the  findings  of  fact  of  the 
board. 

In  Homan  v.  Power  Co.,  200  Mich.  206-208,  166  N.  W.  860,  861. 
speaking  for  the  court,  Justice  Fellows  said: 

*  "If  the  finding  of  the  ultimate  facts  upon  which  the  award  is  bas^d 
finds  support  in  tihe  testimony,  it  is  our  duty  to  accept  such  finding  as 
final,  in  the  absence  of  fraud" — citing  cases. 
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Thb  holding  has  been  announced  by  this  court,  in  similar  but  varying 
language,  many  times.  Ward  v.  Heth  Brokers,  212  Mich.  18Q-197,  180 
N.  W.  245.        , 

The  order  of  the  Board  is  affirmed,  with  costs. 


SEBO  V.  LIBBY,  McNEIL  &  LIBBY  et  al.     (No.  56.) 
(Supreme  Court  of  Michigan.    Dec.  21,  1921.) 
185  Northwester-  Rf4k>rter,  702.        ' 

MASTER  AND  SERVANT— INJURY  TO  GARDENER  STOPPING 
RUNAWAY  TEAM  HELD  "IN  COURSE  OF  EMPLOYMENT."   ^ 
Where  one  employed  as  a  gardener  at  his  emiyloyer's  plant  was  killed 
in  attempting  to  stop  a  drayman's  team  that  ran  away  from  a  receiving 
platform  while  cans  of  cream  delivered  in  the  employer's  business  were 
being  unloaded,  h^ld,  *that  the  accident  arose  out  of  and  in  the  course  of 
deceased's  employment  within  the  Workmen's  Compensation  Act. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375[1J.) 
(For   other  definitions,  'see  Words   and   Phrases.   First  and    Second 
y Series,  Course  of  Employment.) 

Certiorari  to  Industrial  Accident  Board. 

Claim  by  Julia  Sebo  for  compensation  under  the  Workmen's  Com- 
pensation Act  (Pub.  Acts  Ex.  Sess.  1912,  No.  10)  for  the  death  of  her 
husband  against  Libby,  McNeil  &  Libby,  employer,  and  Ocean  Accident 
&  Guaranty  Corporation,  Limited,  insurer.  Compensation  was  awarded 
by  the  Industrial  Accident  Board  and  defendants  bring  certiorari.  Af- 
firmed. . 

Argued  before  Steere.  C.  J.,  and  Moore.  Wiest,  Fellows,  Stone, 
Clark,  Bird,  and  Sharpe,  J  J. 

Scar]  ^  Searl,  of  St.  Johns,  for  claimant 
Vandeveer  &  Foster,  of  Detroit,  for  respondents. 

Clark.  J.  Plaintiffs  husband.  Louis  Sebo.  was  employed  by*  Libby. 
McNeil  &  Libby  Confpany.  hereinafter  called  the  defendant  at  its  plant 
in  Perrinton.  The  plant,  standing  several  rods  back  from  the  highway, 
had  on  its  front  a  platform  for  receiving  dms  of  milk  and  cream.  Lead- 
ing to  this  platforip  from  the  highway  was  a  semicircular  driveway,  hav- 
ing the  diameter  along  the  margin  of  the  traveled  portion  of  the  highway. 
Within  the  <iriveway  was  a  lawn  in  which  were  beds  of  shrubs  and 
flowers  and  about  a  part  of  the  margin  of  which  was  a  hedge,  to  care  for 
all  of  which  Mr.  Sebo  was  employed  as  a  gardener.  Two  employees  of  a 
public  drayman  were  unloading  for  defendant  cans  of  cream  from  a 
wagon  to  which  a  team  was  hitched.  The  wagon  and  team  were  the  prop- 
erty^ of  the  drayman.  The  cans  had  come  by  express.  Defendant  paid 
the  express  and  cartage  charges.  The  cream  had  been  bought  by  defend- 
ant at  Elsie,  and  the  record  shows  that  it  was  owned  by  defendant,  though 
it  is  not  so  conceded.  It  was  worth  about  $600.  While  the  cans  were 
being  unloaded,  the  team  became  frightened  and  began  to  run  away,  the 
men  in  charge  being  left  a|  the  platform.  Just  where  Mr.  Sebo  was  at 
this  time  is  in  dispute,  but  defendant  claims  that  according  to  the  most 
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credible  testimony  he  was  raking  the  lawn  neW  the  horses,  and  that  when 
they  started  he  dropped  his  rake,  rushed  to  th^  horses,  and  grasped  a  rein 
or  bit  or  part  rof  the  harness  to  which  he  clung  for  a  moment  Losing 
his  hold,  he  fell,  receiving  injuries  from  which  he  died. 

The  board  found  that  the  accident  arose  oiit  of  and  in  the  course 
of  die  employment  and  awarded  compensation,  w^ich  defendant  reviews 
on  certiorari,  contending  that  such  finding  is  erroneous. 

Mr.  Sebo  may  not  have  known  Whe&er  the  cream  belonged  to  his 
employer  or  not,  nor  its  value.  But  whether  he  did  or  not,  an4  whether 
the  cream  was  the  property  of  the  defendant  or  not,  the  delivery  of  it 
to  the  plant  was  the  business  of  the  employer.  Mr.  Sebo  acted  in  an 
emergency,  upon  sudden .  impulse,  to  prevent  a  runaway  upon  his  em- 
ployer's property,  and  it  may  be  inferred  that  the  act  was  to  prevent  loss 
to  the  employer  and  that  it  was  in  furtherance  of  the  employer's  busi- 
ness.    The  finding  of  th'e  board,  therefore,  must  be*  sustained. 

It  was  held  by  the  Court  of  Session,  Scotland,  in  Devine  v.  Caledon- 
ian Railway  Company,  vol.  1,  Fifth  Series,  1105  (quoting,  from  syllabus)  : 

**A  case  for  appeal  under  the  Workmen's  Compensation  Act,  1897,  in 
an  arbitration  for  compensation  on  account  of  the  death  of  A.,  stated  that 
A.,  a  cartfer  in  the  employment  of  the  defenders,  a  railway  company,  was 
wailing  with  his  horse  and  cart  at  one  of  the  defender's  goods  stations, 
when  the  hprse  'from  some  nexplained  cause'  started  off,  and  A.  in  en- 
endeavouring  to  stop  it  received  irtjuries  from  which  he  died.  The  de- 
fenders pleadea  that  the  accident  to  A.  had  not  arisen  'out  of  his  em- 
ployment in  the  sense  of  section  1  of  the  act;  or  otherwise  that  the  act 
did  not  apply,  in  respect  that  quoad.  A.  the  defenders  were  carrying  on 
the  business  of  carriers  (to  which  the  act  did  not  apply),  and  not  that 
of  a  railway. 

"Held,  that  the  accident  arose  out  of  and  in  the  course  of  the  em- 
ployment of  the  deceased  on -or  in  or  about  a  railway  within  the  mean- 
ing of  the  Workmen's  Compensation  Act,  1897." 

And  it  was  said  in  London  &  Edinburgh  Shipping  Company  v.  Brown, 
42  Scottish  Law  Reporter,  357: 

"It  appears  to  me  that  there  can  be  no  doubt-^at^  the  deceased  work- 
man was  at  the  time  when  working  immediately  before  the  accident  en*- 
ployed  on,  in,  or  about  the  factory,  the  work  which  was  being  done  hav- 
ing been  the  unloading  of  a  ship,  and  the  placing  of  her  cargo  upon  the 
quay  alongside.  Therefore  the  o»ly  real  question  in  the  case  is  whether 
it  can  be  held  that  he  was  in  the  course  of  his  employment  at  the  time 
when  the  accident  to  him  occurred  which  caused  his  death.  The  circiun- 
stances  are,  that  while  at  the  side  of  the  vessel  he  was  suddenly  informed 
that  a  fellow  workman  was  unconscious  in  the  forehold,  that  he  at  once 
tied  a  handkerchief  over  his  mouth,  and  got  himself  lowered  to  try  to 
rescue  the  other  man,  and  was  himself  suffocated. 

**Is  he  to  be  held  in  these  circumstances  to  have  acted  in  his  em- 
pk>yment?  I  think  it  must  be  fairly  held  that  that  question  may  be  an- 
swered as  it  was  answered  in  the  court  below.  I  cannot  doubt  that  in  a 
sudden  emergency  where  there  is  danger  a  workman  does  not  go  out  of 
his  employment  if  he  endeavours  .to  prevent  its  taking  effect.  For  ex- 
ample, if  in  a  yard  where  a  man  is  working,  a  horse  suddenly  runs  off 
and  there  is  danger  to  others,  I  would  hold  that  if  the  man  did  his  best 
to  stop  the  horse  and  met  with  an  injury,  he  suffered  that  injury  in  the 
course  of  his  employment  It  was  a  right  thing  to  do  in  the  interests  of 
the  safety  of  those  in  the  yard,  and  therefore  in  the  interests  of  his  mas- 
ter." , 

See  Donnelly  v.  H.  C.  &  A.  I.  Piercy  Contracting  Co.,  222  N.  Y.  210, 
118  N.  E.  605;  Devine  v.  Pfaelzer,  277  111.  255.  115  N.  E.  126,  L.  R.  A. 
1917C.  lOeO,  16  N.  C.  C.  A.  171 ;  Dragovich  v.  Iroquois  Iron  Co.,  269  111. 
478.  109  N.  E.  999,  10  N.  C.  C.  A.  487;  and  see  review  of  Miner  v.  Tele- 
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phone  Co.,  83  Vt  3,11,  75  Atl.  653.  26  L.  R.  A.  (N.  S.)  1195,  and  McQuib- 
ban  Y.  Menzies,  27  Scottish  Law  R.  526,  in  Spooner  v.  Detroit  Saturday 
Ni^t  Co.,  187  Mich.  125,  153  N.  W.  657,  L.  R.  A.  1916A,  17. 

Cases  involving  intentional  and  willful  misconduct  cited  by  counsel 
are  not  controlling.  Nor  shall  we  review  the  many  interesting  cases 
cited  respecting  an  act  merely  incidental  to  the  employment,  as  distin- 
guished from  an  act  done  in  an  emergency. 

The  award  is  affirmed. 


WALKER  V.  CITY  OF  PORT  HURON.     (No.  49.) 

(Supreme  .CkMMTt  of  Michigan.    Dec.  21,  192i.) 

185  Northwestern  Reporter,  754. 

MASTER  AND  SERVANT— SPECIAL  OFFICER  IN  PARK  HELD 
"EMPLOYEE"  WITHIN  COMPENSATION  ACT. 
Industrial  Accident  Board  held  justified  in  finding  that  one  appointed 
''special  officer"  in  a  paric  by  the  commission  of  parks  and  public  property 
of  the  city  of  Port  Huron,  which  is  under  a  commission  form  of  gov- 
ernment, was  an  ''emf^oyee"  of  the-^ty  and  not  an  official  thereof,  within 
the  meaning  of  the  Workmen's  Compensation  Act,  pt  1,  §  7  (2^Con^). 
L^ws  1915,  §  5429),  though  he  took  the  oath  of  office;  the  commissioner 
appointing  him  having  nothing  tp  do  with  the  police  department,  and  no 
sUch  position  as  ''special  officer"  being  provided  for  by  the  charter  or 
ordinances  of  the  city. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  364.) 
(For  other  definitions,  see  Words  and   Phrases,   First  and   Second 
Series,  Employee.) 

Certiorari  to  Industrial  Accident  Board. 

Proceeding  by  William  R.  Walker  under  the  Workmen's  Compensa- 
tion Act  to  recover  for  personal  injuries,  opposed  by  the  City  of  Port 
Huron,  the  employer.  Award  of  compensation,  and  the  employer  brings 
certiorari.    Award  affirmed. 

Argued  before  Steere,  C.  J.,  and  Moore,  Wiest,  Fellows,  Stone. 
Clark,  Bird,  and  Sharpe,  JJ. 

Burt  D.  Cady,  of  Port  Huron,  for  respondent  and  appellant. 
John  B.  Mcllwain,  of  Port  Huron,  for  applicant  and  appellee. 

^HARP^  J.  The  city  of  Port  Huron  is  operating  under  a  commis- 
sion form  of  fifovemment.  By  its  charter,  its  corporate  powers  are  dis- 
tributed among  five  departments:  (1)  Public  officers.  (2)  Accounts  and 
finance.  (3)  Public  safety.  (4)  Streets  and  public  improvements.  (5) 
Parks  and  jublic  property.  The  'commission  is  authorized  to  determine 
the  powers  and  duties  of  the  several  departments,  to  appoint  officers  and 
employees,  and  to  prescribe  their  duties.  The  charter  requires  all  officers 
to  take  the  constitutional  oath  of  office  before  entering  upon  their  du- 
ties. The  commission,  is  also  empowered  to  preserve  the  public  peace, 
public  health,  and  good  order  of  the  city.    The  charter  provides: 
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**The  chief  of  police,  policemen,  regular  or  extra,  who  shall  be  ap- 
pointed from  time  to  time,  shall  possess  and  exercise  the  same  powers 
which  township  constables  exercise  and  possess  under  the  general  laws 
of  the  state,  subject  to  such  limitations  as  may  be  prescribed  by  ordi- 
nance."   Section  SO,  c  7. 

The  claimant  was  hired  by  James  E.  Green,  commissioner  of  parks 
and  public  property,  to  perform  certain  duties  in  a  park  of  the  ci^  dur- 
ing the  summer  of  1918.  Mr.  ureen  testified  that  he  went  to  claimant's 
home  in  1920  and  *'asked  him  if  he  wanted  the  police  job  back  in  the  park, 
and  he  said  yes.  *  ♦  *  i  told  him  to  go  down  and  get  sworn  in,  and 
I  told  him  when  to  go  upon  the  job."    He  was  then  asked: 

"Q.  Did  you  inform  the  applicant,  William  R.  Walker,  of  what  his 
duties  would  be  as  special  officer  in  Pine  Grove  Park?  A.  W^y.  no:  I 
don't  know  that  I  dkL  I  presume  he  understood  it  from  being  there  be- 
fore." 

Mr.  Walker  testified  that  his  duties  were — 

"To  look  after  the  people  generally  around  there,  to  see  that  they  did 
not  get  injurM,  take  care  of  the  kids  going  dowix  on  the  breakwater  to 
see  that  they  did  not  get  down  there  too  thick  and  fall  in  the  river,  some- 
thing of  that  kind;  at  nights,  when  they  were  using  the  water  through 
the  park,  I  used  to  shift  the  hose  around  in  different  places  wherever  he 
told  me  he  wanted  it  done,  or  cut  off  any  streams  that  he  wanted  at 
certain  times." 

He  was  then  asked: 

*'Q.  When  you  say  *he.'  who  do  you  mean?    A.  The  foreman. 

"Q.  Mr.  Gihnz?  A.  Yes;  to  look  after  the  parking  of  automobiles 
on  the  lawns. 

"Q.  Anything  to  do  with  the  shrubbery?  A.  Nothing  more  than  to 
see  that  people  did  not  pick  the  flowers  and  pick  the  seeds  in  the  fall  6f 
the  year. 

**Q.  Was  there  any  particular  name  given  to  you?  A,  No,  I  don't 
know.    You  oould  call  me  a  watchman  or  something  of  that  kind.'' 

Claimant  went  to  the  city  clerk's  office  and  took  the  constitutional 
oath,  in  which  he  was  designated  as  a  **special  officer,  Pine  Grove  Park, 
for  the  city  of  Port  Huron."  He  entered  upon  his  duties  and,  a  few 
days  thereafter,  was  injured.  He  presented  a  claim  and  an  allowance 
was  made  to  him  under  the  Workmen's  Compensation  Act  Section  7  of 
part  1  of  the  Act  (2  Comp.  Laws  1915,  §  5429)  excepts  "any  official  of 
*    *    *    any  city"  from  its  provisions. 

Was  claimant  an  offkial  of  the  city?  The  facts  tlo  not  seem  to  be  in  ■ 
dispute.  The  question  whether  the  claimant  was  an  officer  or  an  em- 
ployee must  be  determined  by  the  applicable  provisions  of  th^  charter  and 
ordinances  and  the  duties  claimant  was  engaged  to  perform  The  fact 
that  he  took  the  oath  of  office,  while  persuasive,  is  not  controlling.  Mc- 
Nally  V.  City  of  Sagiimw,  197  Mich.  106,  112,  163  N.  W.  1015.  In  La 
Belle  V.  Grosse  Pointe  Shores,  201  Mich.  371,  167  N.  W.  923.  it  is  said: 

"It  is  element?iry  that  there  must  be  an  office  before  there  can  be  an 
officer.  *  ♦  *  An  official  of  an  incorporated  village  *  *  *  means 
one  who  holds  a  village  office,  an  official  place  or  position  in  the  village, 
created  for  him  either  by  general  or  local  legislation." 

Mr.  Mechem,  in  his  work  on  PuWic  Officers  (Section  5),  says: 

"A  public  office  *  *  *  is  never  conferred  by  contract,  but  finds 
its  source  and  limitations  in  some  act  or  expression  of  the  governmental 
power.  When,  Uierefore,  the  authority  in  question  was  conferred  by  a 
contract,  it  must  be  regarded  as  an  employment  and  not  as  a  public  of- 
lice." 

Mr.  Green  testified: 
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"Q.  The  policemen  are  under  the  chief  of  police?  A.  All  that  be- 
longs to  the  police  department 

"Q.  And  the  chief  is  under  the  commissioner  of  public  safety?  A. 
Yes,  sir. 

"Q.  Now,  the  police  force  of  the  city  of  Port  Huron  is  not  under 
your  direction,  is  it?    A.  No. 

"Q.  You  have  nothing  to  do  with  the  police  force  have  you?  A. 
No/' 

Defendant  relies  on  Blynn  v.  City  of  Pontiac,  185  Mich.  35.  151  N. 
W.  681.  In  that  case,  it  appeared  that  the  office  of  policeman  was 
created  by  the  charter  and  that  Blynn  was  regularly  appointed  to  fill  the 
position.  In  the  case  before  us,  it  does  not  appear  that  any  such  position 
as  "special  officer"  is  provided  for  by  the  charter  or  ordinances  of^the 
city  of  Port  Huron,  or  that  the  commissioner  of  parks  and  public  prop- 
erty had  any  authority  to  appoint  members  of  the  police  force.  We  think 
the  board  was  justified  in  its^  conclusion  that — 

**.The  applicant  was  an  employjee  of  the  city  of  Port  Huron,  within 
the  meaning  of  the  act,  and,  therefore,  entitled  to  recover*  compensation." 

The  award  is  affirmed. 


DONOVAN  V.  DULUTH  ST.  RY.CO.    (No.  22500.) 

(Supreme  Court  of  Minnesota.    Nov.  25,  1921.) 

185  Northwestern  Reporter.  388. 

(Syllabus  by  the  Court) 
MASTER  AND  SERVANT— CO  MPfiN  S  AT  I  O  N  CLAIM  HELD 

WITHIN  NEW  ENLARGED  LIMITATION. 

The  compensation  act  of  1913  contained  no  limitation  of  .the  time  for 
bringing  suit.  The  amendatory  act  of  1915  limited  the  time  to  "one  year 
after  the  occurrence  of  the  injury."  The  act  of  1919  amended  certain 
portions  of  the  1915  act  "to  read  as  follows";  and  the  phrase  quoted  above 
was  made  to  read  "one  year  after  the  employer  has  made  written  report 
of  the  injury  to  th^  commissioner  of  labor  of  the  state."  The  law  all  the 
time  required. the  filing  of  such  report  None  was  filed.  The  plaintiff 
was  injured  on  October  1,  1918,  and  brought  her  action  in  January,  1921. 
It  is  held  that  the  1919  limfhation  was  a  substitute  for  the  1915  limita- 
tion; that  the  1915  amendment  commenced  running  on  October  1,  1918; 
that  it  had  not  run  on  April  22,  1919,  when  the  1919  amendment  was  ap- 
proved; that  it  did  not  run  afterwards;  that  the  1919  amendment  ope- 
rated to  enlarge  the  1915  limitation;  that  it  applied  to  actions  on  which 
the  1915  limitation  had  not  run ;  and  that  the  plaintiff's  cause  of  action 
was  not  barred  when  her  action  was  commenced. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

Brown,  C.  J.,  dissenting. 

Appeal  from  District  Court,  St  Louis  County;  H.  A.  Dancer,  Judge. 

Action  by  Ruth  M.  Donovan  against  the  Duluth  Street  Railway  Com- 
pany under  the  Workmen's  Compensation  Act:  From  an  order  of  the 
district  court,  sustaining  a  demurrer  to  the  complaint,  plaintiff  brings 
certiorari.    Order  reversed. 
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Andrew  Nelson  and  John  Cedergfren,  both  of  Difluth,  for  appellant, 
Finlayson  &  Watts,  of  Diiluth,  for  respondent. 

DiBELL,  J.  Certiorari  to  review  an  order  of  the  St.  Louis  district 
ourt  sustaining  a  demurrer  to  the  complaint  in  a  workmen's  case.  The 
uestion  is  whether  the  proceeding  was  barred  by  the  statute  of  limita- 
ions. 

The  iirst  compensation  act  was  enacted  in  1913.  Laws  1913,  c.  467 
(Gen.  St.  1913,  §§  8195-8230).  It  contained  no  limitation  of  the  time  for 
mstituting  a  proceeding  to  recover  compensation.  The  amendatory  act 
of  1915  (Laws  1915.  c.  209,  §  8  [Gen.  St  Supp.  1917,  §  8214—1])  added  a 
section,  designated  section  **20A,"  limiting  the  time  for  the  bringing,  of 
a  proceeding  by  the  injured  employee  to  "one  year  after  the  occurrence 
of  the  injifry."  Laws  1919,  c.  363.  §  1,  ameilded  section  20A  "to  read  as 
follows'*;  and  the  limitation  above  quoted  was  made  to  read  "one  year 
after  the»  employer  has  made  written  report  of  the  injury  to  the  commis- 
sioner of  labor  of  the  state."  The  law  then  required,  as  it  does  now,  that 
the  emplover  file  a  report  of  accidents  with  the  commissioner  of  labor. 
G.  S.  1913.  «  3892 

The  plaintiff  was  injured  on  October  1,  1918.  She  instituted  this 
proceeding  in  January,  1921.  The  defendant  filed  no  report  with  the 
^commissioner  of  Tabor.  The  one  year  limitation  fixed  by  the  1915  act 
commenced  running  on  October  1,  1918,  the  date  of  the  injury.  It  had 
not  mn  on  April  22,  1919,  the  date  of  the  1919  amendment  If  it  con- 
■  tinued  to  run  after  tha^  date" the  bar  was  complete  when  plaintiff's  ac- 
tion was  commenced  in  January,  1921.  The  1915  limitation  if  applicable, 
bars  Vhe  action.  If  the  limitation  fixed  by  the  1919  amendment  applies 
the  action  is  not  barred. 

When  a  statute  is  amended  *'t6  read  as  follows"  the  amendatory  act 
Is  a  substitute  for  the  act  amended.  State  v.  Routh,  61  Minn.  205,  63  N. 
W.  621 ;  Rundlett  v.  City  of  St  Paul,  64  Minn.  223,  66  N.  W.  967;  Shade- 
wald  v.  Phillips,  72  Minn.  520,  75  N.  W.  717;  State  v.  Jones,  98  Minn. 
6,  106  N.  W.  963;  State  v.  District  Court,  134  Minn.  131,  158  N.  W.  798. 
In  the  first  case  dim  Chief  Justice  Start  said  that  the  amendatory  statute 
so  reading  '.'repeals  everything  contained  in  the  original  statute  not  re- 
enacted,  and  the  amended  statute  is  to  be  construed,  as  to  any  action  had 
after  the  amendment  as  il  the  statute  had  been  originally  enacted  in  the 
amended  form."  This  thought  has  been  expressed  in  varied  language 
from  case  to  case. 

The  1915  limitation  had  not  run  against  plaintiff's  cause  of  action  at 
the  time  of  the  amendment  of  1919.  It  did  not  continue  running  after 
that.  The  1919  amendment  was  a  substitute  for  it  and  changed  the  limita- 
tion. In  1  Wood  on  Limitations  (4th  Ed.)  §  59,  this  is  stated  to  be  the 
rule : 

**If  before  the  statute  bar  has  become  complete  the  statutory  period 
is -changed,  and  no  mention  is  made  of  existing  claims,  it  is  generally  held 
that  the  old^law  is  not  modified  by  the  new,  so  as  to  give  to  both  statutes 
a  proportional  effect;  but  that  the  tim^  past  is  effaced,  and  the  new  law 
governs.  *  *  *  In  other  words,  the  statute  in  force  at  the  time  the 
action  is  brought  controls,  unless  the  time  limited  by  the  old  statute  for 
commencing  an  action  has  elapsed,  while  the  old  statute  was  in  force,  and 
before  suit  is  brought,  in  which  case  the  suit  is  barred,  and  no  subse- 
quent statute  can  renew  the  right  or  take  away  the  bar." 

So.  where  the  time  within  which  an  action  is  foreclosed  was  changted 
from  10  years  to  15  years  the  new  limitation  was  held  to  apply  to  all 
cases  where  the  former  statute  had  not  run  before  it  took  effect.  Bradley 
v.  Norris,  63  Minn.  156.  65  N.  W.  2&7.  The  rule  seems  in  harmony  with 
what  is  said  in  Burwell  v.  Tullis.  12  Minn.  572  (Gil.  486).  and  Holcombe 
V.  Tracy,  2  Minn.  241  (Gnl.  201).    Neither  State  v.  (General  Accident  etc.. 
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Corp.,  134  Minn.  21,  158  N.  W.  715,  Ann.  Cas.  1918B,  615,  nor  Stotc  v. 
District  Court,  138  Minn.. 213,  164  N.  W.  812,  is  opposed  There  the 
court  had  under  consideration  a  statute  which  gave  a  limitation  where 
there  was  none  before.  Its  operation  was  postponed.  This  indicated  an 
intended  operation  upoa  existing  causes  of  action.  The  opinion  of  the 
court  was  directed  to  the  general  rule  that  a  limitation  statute  is  pro- 
spective, when  rights  will  be  cut  off  by  it ;  and  it  was  .-held  that,  in  the 
particular  situation,  notwithstanding  the  statute  was  to  become  operative 
in  the  future  and  not  presently,  it  did  not  affect  existing  causes.  The 
court  did  not  have  to  do  with  Ae  well  enough  settled  rule  that  an  exten- 
sion of  the  limitation  period  operates  in  favor  of  causes  of  action  s^ainst 
which  the  limitation  has  not  run.  These  cases  hold  that  the  limitation 
in  the  act  of  1915  did  not  operate  retroactively  upon  a  cause  of  action 
occurring  prior  to  its  passage  and  ^  destroy  it  Nor  is  Beach  v.  Gcn- 
dler,  182  N.  W.  j607,  opposed.  There  the  1915  limitation  had  run  before 
the  1919  amendment.  A  statute  of  limitation  is  not  a  matter  of  substan- 
tive right  but  of  remedy.  It  is  not  at  all  unusual  to  extend  the  time  for 
bringing  suit,  and  to  apply  the  new  statute  to  causes  against  which  the 
old  statute  is  running.  It  is  quite  another  thing  to  shorten  the  period 
and  apply  the  statute  retroactively  and  thereby  cut  off  or  unreasonably 
limit  existing  rights. 
Order  reversed. 

Brown,  C.  J.  (dissenting) .  I  see  no  way  of  distinguishing  this  case, 
either  in  its  controlling  facts  or  the  principles  of  law  applicable  thereto, 
from  State  ex  rel.  General  Accident  Insurance  Co.  v.  District  Court,  134 
Minn.  21,  158  N.  W.  715,  Ann.  Cas.  191SB,  615,  and  State  ex  rel.  Berwind 
Fuel  Co.  V.  District  Court.  139  Minn.  213.  164  N.  W.  812,  and  therefore 
respectfully  dissent.  At  the  time  the  cause  of  action  in  the  General  Ac- 
cident Insurance  Co.  Case  arose  the  compensation  law  contained  no  limita- 
tion for  the  commencement  of  actions  thereunder;  the  time  was  un- 
limited. But  the  act  was  amended  in  1915  in  various  respects  including 
the  addition  of  a  new  section  by  which  the  right  of  action  was  limited 
to  one  year  from  the  date  of  injury.  It  was  held  in  that  case  that  the 
statute  had  prospective  operation  only,  and  did  not  apply  to  existing 
rights  of  action;  that  such  statutes  are  to  be  given  a  retrospective  ope- 
ration only  when  a  legislative  intent  to  that  effect  clearly  appears.  The 
rule  there  applied  was  followed  In  the  Berwind  Fuel  Co,  Case,  where  the 
court  took  occasion  to  summarize  and  state  the  rules  generally  applied 
in  construing  limitation  >  statutes  by  the  different  courts  of  this  country, 
concluding  with  the  direct  holding  that  this  court  had  adopted  the  Tule  of  . 
prospective  operation.  Prior  to  those  cases  there  was  perhaps  some  un- 
certainty in  previous  rulings  upon  -the  question  (Burwell  v.  TuUis,  12 
Minn.  572,  [Gil.  486];  1  Notes  to  Minn.  Cases.  477).  but  the  decisions 
then  rendered  definitely  and  without  qualification  adopted  the  rule  stated, 
a  rule  which  finds  support  in  the  authorities  elsewhere.  It  controls  the 
case  at  bar.  Plaintiff's  cause  of  action  existed  at  the  time  of  the  amend- 
ment of  1919,  and  was,  under  that  rule,  unaffected  thereby;  it  had  six  . 
months  to  run  after  the  adoption  of  that  act. 

None  of  the  cases  cited  from  this  court  tp  sustain  the  present  deci- 
sion involved  the  construction  of  limitation  statutes,  and  therefore  arc 
not  in  point.  In  each  th^  court  applied  the  familiar  rule  that  an  amend- 
ment of  a  statute  "to  read  as  follows"  is  in  legal  contemplation  a  new  and 
independent  enactment  as  respects  the  new  matter  contained  therein.  Or, 
as  expressed  by  Mr.  Justice  Hallam  in  State  v.  District  Court,  134  Minn. 
131.  158  N.  W.  798.  the  amended  statute  can  have  no  other  or  different 
construction  or  effect  than  would  have  been  given  an  independent  enact- 
ment on  the  subject,  citing  St.  Paul.  M.  &  M.  Ry.  Co.  v.  Broulette.  65 
Minn.  ^7,  67  N.  W.  1010.     In  this  respect  the  amendatory  act  of  1919. 
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as  to  the  new  nmtter  therein,  is  precisely  of  the  same  independent  char- 
acter as  the  act  of  1915,  to  be  given  the  same  forward  operation  and  ef- 
fect   Stein  V.  Hanson,  99  Minn.  387.  109  N.  W.  821. 


KATZENMAIER  v.  DOEREN.     (No.  22368.) 

(Supreme  Court  of  Minnesota.     (Dec.  23,  1921.) 

185  Northwestern  Reporter.  938. 

(Syllabus  by  the  Court.) 

1.  MASTER  AND  SERVANT— J  U  D  G  M  E  N  T  DENYING  WORK- 

MEN'S COMPENSATION  CLAIM  HELD  NO  BAR  TO  ACTION 

FOR  NEGUGENCE  NOT  IN  ISSUE. 

A  judgment  in  favor  of  a  defendant  in  a  workmen's  compensation 
proceeding  cannot  be  pleaded  in  bar  to  an  acticHi  predicated  on  the  al- 
legeil  negligence  of  defendant,  which  was  not  a  material  issue  in  the  for- 
mer. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  411.) 

2.  MASTER. AND  SERVANT  —  JUDGMENT  DENYING  WORK- 

MEN'S COMPENSATION  CLAIM  HELD  NOT  AN  ESTOPPEL 

IN  ACTION  ON  NEGLIGENCE. 

Neither  could  the  judgment  be  pleaded  as  an  estoppel,  because  none 
of  the  findings  on  which  it  was  rendered  determined  the  questions  of  de-. 
fendant's  negligence  or  plaintiff's  contributory  negligence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  411.) 

A4H>eal  from  District  (^urt,  Ramsey  County;  Frederick  N.  Dickson, 
Judge. 

Action  by  Fred  Katzenmaier  against  John  Doeren.  From  an  order 
sustaining  a  demurrer  to  the  answer,  defendant  appeals.     Affirmed. 

Moore,  Oppenheimer.  Peterson'  &  Dickson,  of  St.  Paul,  for  appel- 
lant 

Emil  W.  Helmes.  of  St.  Paul,  for  respondent. 

Holt,  J.  From  an  order  sustaining  a  demurrer  to  a  defense  made 
in  the  answer,  defendant  appeals. 

The  action  is  to  recover  damages  for  an  injury  claimed  to  have  been 
sustained  on  February  2.  1914.  when  plaintiff  fell  on  a  cement  walk  lead- 
ing from  a  public  street  into  defendant's  factory  in  St  Paul,  where  plain- 
tiff was  employed.  It  .is  alleged  that  defendant  carelessly  and  negligently 
permitted  the  walk  to  become  covered  by  large  and  dangerous  formations 
of  ice,  upon  which  plaintiff  slipped.  There  is  also  an  allegation  that, 
when  plaintiff  slipped  and  fell,  he  wall^ed  upon  defendant's  premises  as 
part  of  his  services  for  him. 

The  defense  in  the  answer  to  which  the  demurrer  was  sustained,  is. 
in  effect,  that  plaintiff,  in  July,  1914.  commenced  an  action  in  the  district 
court  of  Ramsey  county  to  recover  compensation  for  the  same  injury 
now  in  suit,  and  that  defendant  therein  answered  that  the  injury  was  not 
caused  by  sm  accident  arising  out  of  and  in  the  course  of  plaintiff's  em- 
ployment with  defendant,  which  said  action  was  tried  and  the  court  made 
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findings  of  fact  and  ordered  judgment.  The  lindings  are  set  otit  in  fulL 
and  it  is  alleged  that  pursuant  thereto  judgment  was  entered  that  plaintiff 
take  nothing.  The  defendant  pleads  the  ju()gment  as  a  bar  and  as  an 
estoppel. 

[1]  It  is  plain  that  the  judgment  was  rendered  Jn  a  compensation 
proceeding.  Where  the  parties  in  an  ordinary  action  for  damo^es  are 
within  the  Workmen's  Compensattion  Act,  and.  upon  the  trial,  facts  are 
found  which  show  that  plaintiff  is  Qot  entitled  to  damages,  but  is  clearly  en- 
titled to  compensation  from  a  defendant  employer,  the  court  may  give 
that  relief.  Such  was  the  cas^  of  Mahowald  v.  Thompson-Starret  Co^ 
134  Minn.  113,  158  N.  W.  913,  159  N.  W.  565.  But  the  reverse  does  not 
hold  true.  Negligence  is  the  foundation  for  a  recovery  in  the  ordinary 
action  for  damages.  It  is' of  no  consequence  in  a  workmen's  compensa- 
tion proceeding.  In  the  latter  there  are  matters  which  become  decisive, 
for  or  against  a  recovery,  but  which  may  not  be  of  much  significance  in 
the  ordinary,  personal  injury  action^  This  .finding  in  the  former  proceed- 
ing was  decisive  against  plaintiff  therein: 

"That  on  the  morning  of  February  2,  1914,  and  at  the  time  of  the 
fall,  plaintiff' had  not  performed  any  services  "or  work  for  defendant,  nor 
had  his. services  as  such  workman  or  employee  begun." 

The  finding  has  no  bearing  on  the  question  of  defendant's  alleged 
negligence  in  this  action. 

The  ultimate  fact  of  negligence,  upon  which  a  recovery  ih  this  action 
must  rest  being  not  at  all  important  in  the  compensation  proceeding,  it 
is  clear  that  the  judgment  in  the  latter  can  be  neither  re^  judicata  nor 
a  bar  here.  West  v.  Hennessey,  58  Minn.  133.  59  N.  W.  984 ;  Woodman 
V.  Blue  Grass  Land  Co.,  98  Mirin.  87.  107  N.  W.  1052;  State,  ex  rel. 
Breckcnridge  v.  District  Court.  136  Mirni.  151,  161  N.  W.  388.  13  A.  L. 
R.  1097.  In  the  last-cited  case  ^e  subject  is  fully  discussed,  and  it  is 
held  that  a  judgment  in  a  negligence  action  is  not  a  bar  to  the  mainten- 
ance of  a  workmen's  compensation  proceeding  for  the  same  injury. 

[2]  Nor  is  any  finding  pleaded  available  as  an  estoppel  in  this  action. 
The  only  finding  at  all  hinting  at  an  issue  of  negligence  i  is  one  to  the  ef- 
fect that  when  plaintiff  fell  a  servant  of  defendant  was  clearing  the  snow 
from  the  walk,  but  had  not  reached  the  point  where  plaintiff  fell.  This, 
as  well  as  the  findings  that  plaintiff  did  not  prove  that  he  fell^n  the  ice< 
that  he  did  not  prove  that  he  did  not  fall  because  of  his  physical  infirmi- 
ties, and  that  he  did  not  prove,  that  he  did  not  fall  because  of  the  gen- 
eral Q3nditions  due  to  the  snowfall,  clearly  do  not  Create  an  estoppel 
here. 

The  court  did  not  err  ^  in  sustaining  the  demurrer. . 

The  order  is  affirmed. 


PETERSON  V.  O'NEIL  ET  al.     (No.  22466.) 

(Supreme  Court  of  Minnesota.    Dec.  23,  1921.) 

185  Northwestern  Reporter.  948. 

(Syllabus  by  the  Court.) 
1.  MASTfiR  AND'  SERVANT  —  WORKMEN  USING  PATHWAY 

.\LONG  RAILROAD  TRACK  HELD  WITHIN  COMPENSA- 

TION  ACT. 

A  workman,  whose  duty  required  him  to  collect  the  signal  lanterns 
placed  on  the  work  and  carry  them  to  the  toolhouse,  was  .within  the  pro- 
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tection  of  the  AVbrlcmen*s  Q>inpensation  Act   (Gen.   St.   1913.  §§  8195- 
8230)  while  on  his  way  to  the  toolhouse,  although  he  did  not  follow  the 
pablic  streets,  but  took  a  generally  traveled  'and  shorter  route  along  a  . 
railway  trade. 

(For  other  easel,  see  Mastbr  and  Servant.  Dec.  Dig.  §  375[11.) 

2.  MASTER  AND  SERVANT  —  COMPENSATION  NOT  WAIVED 

BY  SETTLEMENT  WITH  THIRD  PARTY. 

By  making  a  settlement  with  the  railway  company,  he  did  not  waive 
his  right  to  compensation  fVom  his  emj^oyer,  except  to  the  extent  of  the 
amount  actually  received  under  the  settlement.  ) 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  354.) 

Appeal  from  District  Court,  Hennepin  County;  C.  S.  Jclley,  Judge.' 
Proceeding  by  Frank  Peterson  against  Michael  J.  0*Neil  and  another, 
as    copartners,    under    the   AVorferaetfs    Compensation    Act      Judgment 
awarding  compensation,  and  defendants  bring  certiorari.    Affirmed. 

Walter  L.  Chapin,  of  St  Paul,  for  relators. 

John  R.  Coari  and  A.  O.  Devoid,  both  of  Minneapolis^  for  respondent. 

.")  ■  ■ 

Taylor,  C.  Certiorari  to  review  a  judgment  of  the  district  cc^urt  of 
Hennepin  county  awarding  compensation  to  plaintiff,  under  the  Work- 
men's Compensation  Act  (GJen.  St  1913, '§§  8195-8230),  for  injuries  sus- 
tained  while  in  the  employ  of  defendants. 

tl]  The  Compensation  Act  gives  compensation  to  an  employee  foi* 
injuries  "caused  by  accident  arising  out  of  and  in  the  course  of  employ- 
ment" but  declares  that  this  provision-  does  not  "cover  workmen  except 
while  engaged  in,  .on,  or  about  ^he  premises  where  their  services  are  being 
performed,  or  where  their  service  requires -their  presence  as  a  part  of 
such  service  at  the  time  of  the  injury."  .  G.  S.  1913,  §  8230  (i). 

Defendants  contend  that  at  thcf  time  of  the  accident  plaintiff  had  de- 
parted from  the  premises  where  his  services  should  have  been  performed 
and  received  his  injuries  at  a  place  where  his  services  did  not  require  him 
to  be.  and  for  that  reason. is  not  entitled  to  compensalion. 

The  defendants  are  contractors  and  plaintiff  was  one  of  their  em- 
ployees. In  the  spring  and  summer,  of  1920  they,wec/e  engaged  in  con- 
structing a  sewer  in  the  village  of  Walnut  (jrove.  in  Redwood  county,  and 
it  was  one  of  the  duties  of  plaintiff  to  place  signal  lanterns  on  the  work 
each  evening  and  gather  them  up  and  return  them'  to  the  toolhouse  each 
morning.  The  Chicago  &  Northwestern  Railway  runs  through  the  vil- 
lage in  an  east  and  -west  direction.  Dewey  street  riins  east  and  west  one 
block  north  of  the  railroad  right  of  way.  North  street  runs  east  and 
west  along  the  nortn  side  of  the  right  of  way.  Eighth  street  runs  north 
and^  south,  and  crosses  the  railroad  at  the  west  end  of  the  depot  grounds 
and  intersects  North  street  and. Dewey  street  The  depot  is  on  the  north 
side  of  the  main  track  and  in  the  second  tier  of  blocks  east^ot  Eighth 
street.  What  is  called  the  house  track  or  loading  track  passes  Jiorth  of 
the  depot  and  as  it  extends  west  to  Eighth  street  is  about  30  feet  north 
of  the  main  track.  Teams  engaged  in  loading  and  unloading  freight 
passed  between  this  track  and  the  main  track  .in  going  to  and  from 
Eighth  street  Pedestrians '  also  traveled  between  these  tracks  in  going 
to  and  from  the  depot  Def endjmt*s  toolhouse  was  on  Dewey  street  in  the 
third  tier  of  blocks  east  dJ  Eighth  street  On  the  morning  of  Jurte.  23d, 
plaintiff  collected  Uie  lanterns  which  had  been  placed  on  work  in  Eighth 
street  sduth  of  the'  railroad,  and  with  six  on  each  arm  started  for  the 
toolhouse.  He  proceeded  north  on  Eighth  street  until  he  had  crossed  the 
main  track  and. then  turned  and  proceeded  east  toward  the  depot  walking 
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along  and  a  few  feet  north  of  the  main  track.  Wheif  some  40  feet  from 
the  east  line  of  Ei^th  street,  he  stepped  close  to  the  track  to  avoid  a 

.puddle  of  water  and  as  he  did  so  was  struck  by  the  pilot  beam  of  a 
locomotiye  coming  behind  him  from  the  west,  and  sustained  the  injuries 
for  which  he  seeks  to  recover.  He  was  deaf  and  had  hot  heard  the 
train,  but  admits  having  seen  it  coming  when  he  was  at  Eighth  street, 
but  says  he  dkl  not  think  it.  was  so  near. 

Defendants  insist  that  he  ought  to  have  continued 'on  Eighth  street 
to  North  street  or  Dewey  street,  and  then  have  turned  down  one  of  these 
streets  to  the  toolhouse,  and  that  leaving*  this  safe  route  and  taking  the 
dangerous  route  along  the  railroad  track  was  such  a -departure  from  the 
proper  route  that  he  was  not  within  the  protection  of  the  Compensation 
Act  at  the  time  of  the  injury.  Plaintiff  states  that  he  had  traveled  this 
same  route  every  day  because  it  was  a  public  passageway  and  shorter 
than  the  other.  The  photographs  show  a  well-defined  pathway;  and  the 
trial  court,  on  ample  evidence,  found  that  it  was  generally  used  by  pedes- 
trians. The  trial  court  further  found  "that  the  injuries  sustained  by  the 
plaintiff  arose  out  of  and  in  the  course  of  his  employment  by  the  said 
defendants,"  and  we  think  this  conclusion  was  fully  justified  l^  the  evi- 
dence. He  was  performing  his  duty  in  carrying  the  lanterns  from  -the 
work  to  the  toolhouse,  ^nd  takit^  a  commonly  traveled  and  shorter  route 
than  the  public  streets  was  noi  a  departure  from  the  place  where  his 
service  reqtiired  him  to  be  within  the  meaning  of  the  statute.  At  least 
the  finding  is  not  without'  evidence  to  support  it,  and  therefore  cannot 
be  disturbed  by  this  court.  State  ex  rel.  Niessen  v.  District  Court,  142 
Minn.  335,  172  N.  W.  133;  State  ex  rel.  v.  District  Court,  129  Minn.  502. 
J53  N.  W.  119,  L.  R.  A.  1916A.  344;  State  ex  rel.  v.  District  Court,  141 
Minn.  61.  169  N.  Wi.  274.  Defendants  rightly  place  no  reliance  on  the 
case  of  State  ex  rel.  Miller  v.  District  Court,  138  Minn..  326,  164  N.  W. 
10l2,  L.  R.  A  1918F,  881,  where  a  messenger  boy  was  injured  while 
stealing  a  ride  on  a  passing  truck. 

[2]  It  appears  that  plaintiff  had  ma^e  a  settlement  with  the  railway 
^mpany  by  which  he  receivecl  the  sum  of  $450  and  released  the  railway 
company  from  aU  claims  on  account  of  the  injuries  received.  The  rail- 
way company  was  not  under  part  2  of  the  Compensation  Act.  The  stat- 
ute (section  8229,  G,  S.  1913)  provides  that 'where  a  third  party,  not  un- 
der part  2  of  the  act,  is.  legally  liable  in  damages  for  the  injury  the  era- 
pfeyee  may  proceed  against  such  third  party,  but  that  the  amount  actually 
received  from  such  third  party  shall  be  deducted  from  the  con]t>ensation 
pia3rable  by  the  employer.  That  the  proper  deduction  was  .made  in  this 
ciue  is  not  questioned.  But  a  subsequ'ent  paragraph  of  the  same  section 
ifcovidcs  that,  if  the.  employee  receives  or  recovers  compensation  from 
•his  employer,  the  .employe^',  shall  be  subrogated  to  his  rights  against  'such 
third  party. 

.  Defendants  urge  that  plaintiff,  by  releasing  the  railway  company^  de- 

.  prived  them  of  their  right  of ;  siibr.ogation,  and  thereby  'released  them  from 
liability.^  They  argue  that  if  •  an  employee  may,  without  the  consent  of 
the  employer,  make  i^  settlement  with  the  third  party  without  waiving  his 
rights  against-  the  employer,  it  opens  the  door  for  a  collusive  settlement 
with  the  party  who  caused  the  injury  to  the  detriment  of  the  employer. 
They  make  no  r'lim,  however,  that  the  present  settlement  was  collusive. 
Plaintiff  replies:  First,  that  the  statute  authorized  him  to  make  the 
settlement  without  waiving  his  claim  against  defendants  except  to  the  ex- 
tent of  the  amount  which  he  received  in  the  settlement;  and,  second,  that 
he  had  no  legal  claim  against  the  railway  company  and  merely  accepted 
the  amount  which  the  company  consented  to  pay  for  a  formal  rdease 
from  him. 

.  The  statute,  after  providmg  that  the  .employee  may  proceed  against  a 
third  party  not  under  the  act  notwithstanding  the  liability  of  tiie  em- 
ployer under  the  act,  continues: 
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"But  in  such  case,  if  the  action  against  such  other  i>arty  is  brou^t 
by  the  injured  employee,  »  *  *  and  judgment  is  obtained  and  paid, 
or  settlement  is  made  with  such  other  party,  dther  with  or  without  suit 
the  employer  shall  be  entitled  to  deduct  from  the  compensation  payable 
by  him,  the  amount  actually  received  by  such  employee." 

This  statute  clearly  means  that  the  emploiyee  may  make  a  settle- 
ment with  the  third  party  and  retain  the  right  to  collect  irom  his  em- 
ployer any  excess,  payable  under  the  act,  over  and  above  the  amount  ac- 
ttially  received  under  the  settlement  Mathison  v.  Minneapolis  Street 
Ry.  Co.,  126  Minn.  286,  at  page  296,  148  N.  W.  71,  L.  R.  A.«  1916D,  412; 
Podgorski  v.  Kerwin,  144  Minn.  313,  175  N.  W.  694.  And  the  provision 
subrogating  the  employer  to  the  rights  pf  the  employee  against  the  third 
party  cannot  apply  to  those  cases  in  which  the  employee  himself  has  en- 
forced his  rights  against  such  thJVd  party.  The  employer  probably 
would  not  be  bound  by  a  settlement  fraudulently  or  collusively  made  to 
deprive  him  of  the  benefit  intended  to  him  by  the  statute,  but  that  ques- 
tion is  not  involved  in  this  case. 

The  judgment  is  affirmed. 


MULHALL  v, -NASHUA  MFG.  CO.     (No.  1748.) 

(Supreme  Court  of  New  Hampshire.     Hillsborough.    Nov.  1,  1921.) 

lis  Atlantic  Reporter,  449. 

2.'MASTER  AND  SERVANT  —  THEORY  OF  COMPENSATION 

ACT  STATED. 

The  tiieory  of  the  Workmen's  Compensation  Act  is  that  risk  of  in* 
jury  should  be  borne  in  the  first  instance  by  the  employer,  and  Ultimately 
by  the  consumer  of  product  of  industry;  compensation  provided  beiilg  in 
no  sense  consid^ed  as  damages. 

(For  other  cases,  see  Master  and  Servant  Dec  Dig.  §  346.) 

3.  MASTER  AND  SERVANT— COMP  E  N  S  A  T I O  N  ACT  .LIBER- 

ALLY  CONSTRUED. 

The  Workmen's  Compensation  Act  is  to  b^  construed  liberally  in 
order  to  fully  and  adequately  effectuate  the  purpose  of  its  ehactment 
(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  348.) 

4.  MASiTER  AND  SERVANT  —  COMPENSATION  CliAIM  NOT 

BARRED  BY  LIMITATION  IF  EMPLOYER  IS  NOT  PREJU- 

DICED.  ^       ^ 

A  claim  for  compensation  tmder  Workmen's  (Zompensatioif  Act  i  -5, 
is  not  barred  by  failure  to  make  claim  within  six  months  from  the  oc-> 
currence  of  the  accident,  unless  the  employer  is  prejudked  by  the  delay, 
in  view  of  sec^tions  4  and  6. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  398.) 

6.  MASTER  AND  SERVANT  ^^  NOTICE  OF  ACCIDENT  SUFFI- 

OENT  COMPENSATION  CLAIM. 

A  sufficient  notice  of  the  accident  is  a  sufficient  claim  for  compen- 
sation under  the  Workmen's  Compensation  Act,  §  5. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  398.) 
14^ — rYol.  IX— comp^- 
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9.  MASTER  AND  SERVANT— T.I MIT ATION  IN  COMPENSATION 

ACT  FOR  EMPLOYER'S  BENEFIT. 

While  the  Workmen's  Compensation  Act  may  be  said  to  have  been 
enacted  for  the  benefit  of  the  employee,  the  provision  of  section  5,  limit- 
ing the  time  within  which  a  claim  can  be  made  under  it,  was^designed  for 
the  benefit  of  the  employer  and  not  the  employee. 

(For  other  cases,  see  faster  and  Servant,  Dec.  Dig.  §  398.) 

10   MASTER  AND  SERVANT— EVIDENCE  HELD  TO  SHOW"  ES- 

TOPPELc  TO  CLAIM  PREJUDICE  FROM  DELAY  IN  FILING 

COMPENSATION  CLAIM. 

In  a  proceeding  under  the  Workmen's  Compensation  Act.  evidence 
Md  sufficient  to  sustain  a  finding  that  employer  was  estopped  by  acts  of 
agent  of  insurer  from  claiming  prejudice  from  failure  of  injured  em- 
ployee to  file  notice  of  accident  or  claim  within  six  months,  in  view  of 
sweeping  character  of  authority  given  insurer  by  policy. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405(11.) 

11.  MASTER  AND  SERVANT— ESTOPPEL  TO  PLEAD  LIMITA- 
TION AS  DEFENSE  TO  COMPENSATION -CLAIM. 

A  claimant  under  the  Workmen's  Compensation  Act  may  assume  that 
agents  of  insurer  have  authority  to  employ  the  usual  and  ordinary  means 
of  accomplishing  that  for  which  the  agency  was  created,  which  was  the 
investigation  and  settlement  of  claims,  and  where  the  claimant,  reljring 
upon  their  assurances,  deferred  presentation  of  claim  for  compensation, 
the  employer  is  estopped  to  plead  limitation  as  a  defense. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  399.) 

12.  MASTER  AND  SERVANT  —  DEDUCTION  FOR  MEDICAL 
TREATMENT  GIVEN' COMPENSATION  CLAIMANT  QUES- 
TION FOR  TRIAL  COURT. 

The  provision  in  Workmen's  Compensation  Ax:t,  §  6,  that  in  "fixing  the 
amount  of  weekly  payment,  regard  shall  be  had  to  any  ♦  ♦  *  benefit 
♦  ♦  t  ♦  received  from  the  employer  during  the  period  of  his  incapacity" 
only  requires  the  court  to  weigh  the  benefit  as  evidence,  and  docs  not  re- 
quire an  accounting,  and  whether  due  regard  for  benefits  received  in  the 
shape  of  service  by  employer's  physician  requires  that  it  should  be  al- 
lowed in  fixing  the  amount  of  weekly  payments  is  a  question  of  fact  for 
the  trial  court. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  38S[17].) 

13.  MASTER  AND  SERVANT  —  COMPENSATION  COMPUTED 
FROM  DATE  OF  ESTOPPEL. 

The  provision  in  Workmen's  Compensation  Act,  §  6(2),  providing 
that  no  payment  shall  be  due,  or  payable  to  injured  employee  for  any 
time  prior  to  the  giving  of  the  notice  required  by  section  5,  has  no  appli- 
cation where 'prejudice  in  the  delay  in  making  notice  is  not  showii,  bttt 
if  the  court  finds  that  the  want  of  notice  in  the  statutory  sense  is  preju- 
dicial to  the  employer,  then  the  question  of  estoppel  to  ^laim  prejudice, 
and  when  it  took  effect,  becomes  material,  in  which  event  compensation 
can  be  computed  only  from  the  time  when  notice  was  given,  or,  what  is 
equivalent,  to  date  when  estoppel  became  .effective. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

Young,  J.,  dissenting. 

Transferred  from  Superior  Court,  •  Hillsborough  County;  Branch, 
Judge. 
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Proceeding  by  Jane  Mulhall  under  the  Workmen's  Compensation  Act 
to  obtain  compensation  for  personal  inj.uries,  opposed  by  the  Nashua 
Manufacturing  Company,  the  employer.  Ther^  was  an  award  of  com*, 
pensation  and  the  case  is  transferred  from*  the  superior  court  on  em- 
ployer's excepitions.     Case  discharged. 

Bill  in  equity  to  determine  the  amount  of  compensation  due  plaintiff 
under  the  Workmen's  Compensation  Act.  Trial  by  the  court  Decree  for 
the  plaintiff. 

The  plaintiff  was  injured  while  in  the  employ  of  the  defendant,  on 
August  8,  1919.  The  accident  arose  out  of  and  in  the  course  of  Ihc 
plaintiffs  employment,  and  was  not  caused  in  part  or  in  whole  by  any 
serious  or  willful  misconduct  on  her  part  No  formal  notice  of  the  ac- 
cident was  given  to  the  defendant,  nor  was  any  cUim  for  compensation 
made  by  the  plaintiff  until  March  20,  1920,  when  the  following  letter  wad 
sent  to  the  defendant  by  plaintiffs  cdunsel: 

"March  20,  1920.  Nashua  Mfg.  Co.,  Nashua,  N.  H.— Gentlemen : 
On  Friday.  August  8,  1919.  Jane  Mulhall  of  12  Church  Street,  Xashua,  N. 
H..  was  injured  in  the  spool  room  of  your.  mill.  Your  doctors  have  at- 
tended her  to  date.  She  is  still  disabled..  Your  insurance  company  up 
to  now  has  delayed,  adjustment  of  the  matter.  Wherefore  this  paper 
gives  you  notice  that  Miss  Mulhall  claims  compensation  for  said  injury 
under  the  act     Yours  truly,  Thos.  J.  Leonard  for  Jane  Mulhall," 

The  employer  was  in  nd  way  prejudiced  by  the  want  of  a  notice  of 
the  accident,  inasmuch  as  its  agents  were  immediately  informer,  and  the 
plaintiff  was  sent  to  the  defendant's  infirmary  for  treatment.  The  evi- 
dence tended  to  prove  that  the  plaintiff  was  under  the  daily  observation 
and  treatment  of  the  defendanfs  mill  doctor  for  a  year  after  the  acci- 
dent The  court  finds  that  the  plaintiff  is  entitled,  to  compensatidi  for 
the  full  term  of  300  weeks  from  the  date  of  the  accident^  that  the  aver- 
age weekly  earnings  of  the  plaintifl[  when  at  work  on  full  time  during 
the  preceding  year  was  $15  per  week;  and  that  she  is  therefore  entitled 
to  compensation  in  the  sum  of  $2,250. 

The  'def  enilant  excepted  to  the  denial  of  its  motion  to  "dismiss  the  bill 
because  no  claim  for  compensation  was  made  within  six  month?  from 
the  occurrence  of  the  accident.  The  defefndant  also  excepted  to  the  fol- 
k)wing  findings  of  iaft  as  against  the  law  and  the  evidence,  namely;  (1) 
That  the  defendant  is  estopped  to  set  up  the  defense  of  the  failure  of  the 
plaintiff  to  make  a  claim  for  compensation  within  the  statutory  period 
of  six  months;  (2)  that  the  plaintiff  is  entitled  to  the  sum  of  $2,250  as 
compensation;  (3)  that  justice  does  not  require  that  any  deduction  shall 
be  made  on  account  of  the  treatment  given  plaintiff  by  the  mill  doctor. 
The  defendant  further  excepted  to  the  denial  of  its  motions  that -the  de-" 
cree  in  favor  of  the  plaintiff  be  vacated  and  the  verdict  set  aside. 

Thomas  J.  Leonard,  Doyle  &  Doyle,  and  Marshall  D.  Cobleigh,  all 
of  Nashua,  for  plaintiff. 

Lucier  &  Lucier  and  Alvin  J.  Lucier,  all  of  Nashua,  for  defendant 

Snow,  J.  **No  proceedings  for  compensation  under  this  act  shall  be 
maintained  unless  notice  of  the  accident  as  hereinafter  provided  has  been 
given  to  the  employer  as  soon  as  practicable  after  the  happening  thereof, 
*  *  *  and  unless  claim  for  compensation  has  been  made  within  six 
months  from  the  ocdurrence  of  the  accident.  ♦  *  *  but  no  want  or 
defect  or  inaccuracy  of  a  notice  shall  be  a  bar 'to  the  maintenance  of  pro- 
ceedings unless  the  employer  proves  that  he  is  prejudiced  by  such  want, 
defect  or  inaccuracy.     Notice  of  the  accident  shall  apprise  the  employer 
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of  the*  claim  for  compensattion  under  this ,  article,  and  shall  state  iht 
name  and  address  of  the  workman  injured,  and  the  date  and  place  of  the 
accident    ♦    *    *"    Laws  1911,  c.  163,  §  5. 

'  The  defendant  concedes  that  the  plaintiff  is  excused  for  her  failure 
to  give  if  notice  of  the  accidcint,  as  required  by  Action  5,  since  the  court 
has  found  that  it  was  not  prejudiced  thereby,  but  contends  that  plaintiff's 
failure  to  make  a  claim  for  compensation  within  six  months  from  the 
occurrence  of  the  accident  is  a.  bar  to  her  recovery.  Defendant's  posi- 
tion raises  the  question  whether  or  not  it  was  tiie  legislative  intent  thus 
to  distinguish  between  the  requirements  as  to  the  giving  of  notice  of  an 
accident  on  the  oiie  hand  and  as  to  the  Quaking  of  a  claim  for  compensa-, 
tion  on  the  other,  by  making  the  formed  excusable  and  the  latter  absolute. 

[1]  In  ascertaining^ the  meaning  of  any  statute,  the  circumstances 
under  which  the  language  is  used,  ti|e  evil  tp  be  remedied,  the  object 
sought  to  be  attained,  and  the  general  policy  and  theory  upon  which  the 
legislation  proceeds  are  material  to  be  considered.  Barker  v.  Warren, 
46  N.  H.  124,  125;  Hale  v.  Everett,  S3  K  H.  9,  126,  193,  16  Am.  Hep.  82; 
Briniblecom  v.  O'Brien,  69  N.  H.  370,  46  Atl.  187;  Stanyan  v.  Peter- 
borough, 69  N.  ».  372,  374,  46  Atl.  191;  Opinion  of  Justices,  72  N.  H. 
605.  607;  55  Atl.  943;  State  v.  National  Bank,  75  N.  H.  27,  32,  70  Atl.  542, 
21  Ann.  Cas.  1204;  Clough  v.  Railroad,  77  N.  H.  222,  230,  90  Atl.  863. 

Workmen's  Compensation  Acts  have  been  adopted  by  all  the  nations 
of  Western  Europe  and  by  a  majority  of  the  American  states,  including 
all  those  that  have  any  considerable  industrial  development  These  stat- 
utes have  been  enacted  in  response  to  public  sentiments  and  beliefs,  widely 
prevalent,  that  th^  burdens,  delays,  inadequate  relief  and  tmequal  opera- 
tion of  the  common-law  remedies  as  applied  to  industrial  accidents  ren- 
dered them  tmftuited  to  modern  conditions.  The  evils  of  the  common- 
law  remedies,  whi/:h  were  not  noticeable  in  the  days  of  small  and  scat- 
tered shops,  few  employees,  and  simple  tools,  became  intolerable  in .  the 
days  of  crowded  factories,  equipped  with  complicated  and  dangerous 
machinery.  The  changes  incident  to  this  industrial  development  had  not 
only  largely  increased  the  opportunities  foi*  avoidable  injury,  but  had 
multiplied  die  dangers  of  inevitable  accidents. 

"The  application  of  the  principles  of  the  common  law  to  suits  for 
personal  injuries  sustained  in  hazardous  employments  resulted  in  many 
cases  in  injustice;  *  *  *  it  filled  the  courts  with  litigation;  it  became 
the  fruitful  source  of  perjury;  it  engendered  bitterness  between  emplojrcr 
^and  employee;  it  resulted  in  ♦  *  *  economic  waste,  and  it  turned  out 
an  army  of  maimed  and  helpless  people  as  dependents  upon  the  charity 
bf  friends  or  the  public.  *  * '  ♦  The  loss  Jias  fallen  upon  those  least 
able  to  bear  it.  ♦  *  ♦  "  American  Coal  Co.  v.  Allegany  County  Com'rs, 
128  Md.  564,  574,  98  Atl.  143,  146,  147.  "The  remedy  to  the  *  *  * 
workman  has  been  uncertain,  slow  and  inadequate.  *  *  *  Injuries 
*  *  ♦  formerly  occasioned  have  been  frequent  and  inevitable.  *  *  * " 
State  V.  Clausen,  65  Wash.  156,  117  Pac.  1101,  37  L.  R.  A.  (N.  S.)>466. 
**The  terrible  economic  waste,  the  overwhelming  temptation  to  the  com- 
niiission  of  perjury,  and  the  relatively  small  proportion  of  the  sums  re- 
covered which  comes  to  the  injured  parties"  by  common-law  actions  "con- 
demn them  as  *  *  ♦  inadequate  to  meet  the  difikulty."  Borgnis  v. 
Falk  Co.,  147  Wis.  337,  133  N.  W.  215,  37  L.  R.  A.  (N.  S.)  489.  The 
common-law  system  of  dealing  with  actions  by  employees  against  em- 
ployers for  personal  injuries  is  inconsistent  with  modern  industrial  con- 
ditions, uneconomic,  unwise,  and  unfair.  Peet  v.  Mills, '  76  Wash.  437, 
136  Pac.  685,  L.  R.  A.  1916A,  358,  Ann.  Cas.  1915D,  154;  American  Coal 
Co.  v.  Allegany  County  Com'rs,  supra.  "It  resulted,  it  was  widely  be- 
lieved, in  injustice  both  to  the  employer  who  was  sometimes  the  victim 
of  unjust  or-  excessive  claims  and  to  the  employee  who  had  to  bear  the 
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necessary  risks  of  the  business  and  who  was  pften  delayed  in  the  enforce- 
ment of  a  just  claim  and  burdened  with  the  expenses  of  a  protracted 
litigation.  The  danger  was  ever  present  that  an  employee  or  his  family 
mi^t  become  dependent  upon  public  support  because  no  relief  could  be 
given  for  injuries  to  employees  or  for  the  death  resulting  from  such  in- 
juries. This  old  and  unsatisfactory  system  of  negligence  law  was  the  evil 
to  which  the  Legislature  addressed  itself  when  it  enacted  the  G)mpensa- 
tion  Act"  Shanahan  v.  Monarch  Engineering  Co.,  219  N.  Y.  469,  477, 
114  N.  E.  795,  797. 

[2]  Begimiing  in  Germany  in  1884,  in  England  in  1897,  and  in  the 
American  states  in  1910,  legislative  bodies  have  attempted  to  solve  this 
distinctly  modem  problem  by  the  substitution  of  the  compensation  prin- 
ciple in  the  place  of  liability  for  negligence.  The  theory  of  the  legisla- 
tion is  that  tfie  risk  of  injury,  not  due  to  the  willful  nwsconduct  of  the 
workman,  should  be  borne  in  the  iirst  instance  bv  the  employer  and  ulti- 
mately by  the  consumer  of  the  product  of  the  industry.  This  is  the  prac- 
tical operation  of  the  statutes,  whether  optional  or  compulsory,  since  the 
employer  may  protect  himself  by  adding  the  premium  paid  for  insurance, 
and  the  cost  of  administering  the  law,  to  the  overhead  charges*  of  his 
business  as  a  basis  for  determining  the  cost  and  the  price  of  his  product, 
thus  transferring  the  burden  to  the  consumer.  Western  Ihdmenity  Go. 
v.  Pillsbury,  170  Cal.  686,  151  Pac.  398,  40j ;  Adams  v.  Iten  Biscuit  Co., 
63  Okl.  52,  162  Pac.  938,  940;  Chandler  v.  Indus.  Goro.,  55  Utah,  213,  184 
Pac.  1020,  1021,  8  A.  L.  R.  930;  Deaver  v.  Napier,  139  Minn.  219,  166  N. 
W.  187;  State  v.  Clausen,  65  Wash.  195,  117  Pac.  1101,  1113,  Z7  L.  R.  A. 
(N.  S.)  466. 

''The  compensation  provided  for  in  the  act  is  in  no  sense  to  be  con- 
sidered damages.  *  *  ♦  The  right  to  compensation  arises  out  of  the 
relation  existing  between  employer  and  employee;  *  *  *  the  costs  and 
expenses  of  conducting  the  business,  ^  *  *  including  compensation 
for  injuries  to  ei^loyees,  *  *  *  must  be  taxed  to  the  business.  The 
theory  of  the  Compensation  Act  is  that  the  whole  cost  and  expense  of 
conducting  the  business  *  *  ♦  ^s  added  to  the  cost  of  the  articles 
that  are  produced  and  sold,  and  hence,  in  the  long  run,  such  costs  and 
expenses  are  borne  by  the  public."  Chandler  v.  Indus.  Com.,  supra;  Fas- 
sig  v.  State,  95  Ohio  St  232,  116  N.  E.  104,  105.  "It  was  the  intention 
of  this  act  to  make  the  business  bear  the  burden  of  incidental  and  acci- 
dental injuries  without  regard  to  the  question  of  negligence,  either  on  the 
part  of  the  employer  or  the  employee.  In  the  long  run  the  public,  and 
not  the  persons  immediately  involved,  except  to  the  extent  that  they  are 
members  of  society  at  large,  pay  the  bills."  Wick  v.  Gunn'  (Okl.)  169 
Pac.  1087,  1089,  4  A.  L.  R.  107.  ^  "The  basic  principle  of  the  act  is  that 
the  cost  of  the  ii^uries  incidental  to  modem  industry  should  be  treated 
as  a  part  of  the  cost  of  production.  The  act  was  framed  with  that  end 
in  view."  Duart  v.  Simmons  (Mass.)  121  N:  E.  10,  12;  In  re  Gagnon 
(Mass.)  117  N.  E.  321.  "The  general  purpose  of  this  act  undoubtedly 
is  to  transfer  the  burdens  resulting 'from  industrial  accidents,  regardless 
of  who  may  be  at  fault,  from  the  individual  to  the  industry,  and  Anally 
distribute  it  upon  society  as  a  whole,  by  compelling  the  industry,  in  which 
the  accident  occurs  through  the  employer,  to  contribute  to  the  support  of 
.those  Who  were  9Ctually  and  lawfully  dependent  t^pon  the  deceased  for 
their  sustenance  during  his  lifetime."  Scott's  Case  (Me.)  104  Atl.  794, 
797.  ,  ^ 

The  intent  of  the  Workmen's  Ck>mpensation  Act  was  "to  atford  its 
protection  to  all  ♦  *  *  employers  and  employees  who  might  volun- 
tarily choose  to  make  its  provision  for  compensation  for  injury-  a  part 
of  their  contracts  of  employment.  It  assumed  that  accident  is  incident 
to  employment,  and  purposed  to  charge  its  cost,  in  the  case  of  every  in- 
jury not  caused  by  the  willful  and  serious  misconduct  or  intoxication  of 
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the  injured  employee,  to  the  industry  in  which  it  occurred"  ♦  *  *  and 
to  "include  it  among  the  items  charged  •  to  operation.*',  Kennerson  v. 
Thames  Towboat  Co.,  89  Conn.  367,  375,  94  Atl.  372,  376.  "Prior  to  the 
enactment  of  the  Workmen's  Compensation  Act  the  consequential  and 
tlnancial  losses  to  workmen  engaged  in  industrial  activities  were  borne  bj 
the  workmen  themselves,  by  their  dependents,  or  by  the  state  at  laige. 
The  Legislature  by  the  passage  of  this  act  indiqated  its  belief  tha^  this 
loss  should  be  borne  by  the  industries  causing  them  or  more  accurately 
by  the  consumers  of  the  products  of  the  industry  causing  the  loss."  In 
re  Duncan  (Ind.  App.)  127  N.  E.  289,  291. 

The  statutes  are. products  of  the  **social  and  economic  idea"  that  the 
"burden  of  repairing  the  efficiency  of  the  human  machines"  like  the  "de- 
preciation and  destruction"  of  other  machinery  should  be  borne  by  the 
consumer  through  the  employer.  Lewis  &  Clark  County  v.  Industrial  Ac- 
cident Board,  52  Mont.  6,  155  Pac.  268,  270,  L.  R.  A.  1916D,  628.  The 
purpose  is  to  require  "every  consumer  of  any  product  of  human  industry 
as  directly  as  practicable,  to  pay  his  ratable  proportion"  of  the  cost,  in- 
cluding the  repair  of  the  efficiency  of  the  human  factor,  which  is  as  legi- 
timately an  element  of  "the  fair  money  cost"  as  the  repair  o.f  machjnery 
or  cost  of  materials.  City  of  Milwaukee  v.  Miller,  154  Wis.  652,  144 
N.  W.  188,  191,  L.  R.  A.  1916A,  1.  Ann.  Cas.  1915B,  847. 

All  of  these  statutes  "are  based  upon  the    ♦    ♦    ♦    principle  that  the 
proper  regulation  of  such  hazardous  occupations  and  the  payment  of  just - 
occupation  for  injuries  received  therein  is  a  matter  of  public  concern," 
since  otherwise   the   injured  employee    and   his  dependents   may   become 
public  charged.     Adams  v.  Iten  Biscuit  Co.,  supra. 

These  'declarations  of  legislative  purpose  underlying  this  class  of 
legislation,  so  widely  and  uniformly  expressed,  and  so  repeatedly  reiter- 
ated, in  practically  every  jurisdiction  where  there  has  been  occasion  for 
judicial  expression,-  represent  no  passing  wave  of  popular  emotion,  but 
reflect  a  deep-seated  public  conviction  that  thp  new  conditions  require  a 
new  system  of  compensation  for  industrial  accidents  which  will  equalize 
and  distribute  the  burdens  and  distress  incident  thereto  more  justly  and 
with  greater  speed,  certainty,  and  economy. 

[3]  While  the  statutes  that  have  beeh  enacted  in  response  to  this 
conviction  are  radical  in  that  they  create  a  liability  regardless  of  fault, 
and  in  that  they  abolish  or  materially  modify  the  long-estiiblished  doc- 
trines oL  contributory  negligence,  of  assumption  of  risk,  and  of  negli- 
gence of  a  fellow  servant,  they  are  highly  remedial,  in  that  they  offer 
to  the  employee  as  a  substitute  for  the  common-law  action  a  certain,  and 
sure  remedy  applicable  to  all  cases  of  injury  not  due  to  his  willful  mis- 
conduct. \or  are  they  burdensome. to  the  employer,  since  his  present  lia- 
bility is  limited  to  a  fractional  part  of  the  loss  ol  earnings  of  the  em- 
ployee for  a  limited  period  and  the  ultimate  burden  iJs  transferred  to  those 
who  enjoy  the  product  of  the  industry.  The  statute,  being  remedial,  is 
to  Ixi  construed  liberally  in  order  to  "fully  and  adequately  effectuate  the 
purpose  of  its  enactment."  Barber  v.  Company  79  N.  H.  311.  312,  108 
Atl.  690;  Lizotte  v.  Company.  78  N.  H.  354,  357,  100  Atl.  757;  Scott's 
Case,  supra ;  In  re  Sullivan,  218  Mass.  141,  105  N.  E.  463,  L.  R.  A.  1916A, 
378;  Appeal  of  Hotel  Bond  Co.,  89  Conn.  143,  93  Atl.  245.  247;  Shana- 
han  V.  Monarch  Engineering  Co.,  219  N.  Y.  469,  114  N.  E.  795.  798;  Com- 
bination Rubber  Mfg.  Co.  v.  Court  Common  Pleas  (N.  J.)  115  Atl.  138, 
139;  Virginia»&  Rainv  Lake  Co.  v.  EHst.  Ct,  128  Minn.  43.  150  N.  W. 
211.  2U. 

"Neither  employer  nor  workman,  unless  he  so  choose,  comes  within 
the  act.  When  both  so  elect,  the  act  becomes  a  part  of  the  contract  of 
employment."  Appeal  of  Hotel  Bond  Co..  89  Conn.  143,  93  Atl.  245.  248. 
The  Legislature  offered  incentives  to  both  parties  to  accept  the  provisions 
of  the  act.     Sullivan  Machine  Co.  v.  S'towell,  114  Atl.  873,  874;  Boody 
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V.  Company,  77  N.  R  208,  209,  90  Atl.  859,  L.  R:  A.  1916A,  10;  Ann. 
Cas.  1914D.  1280.  , 

"It  was  not  made  compulsory  in  its  application,  but  mducements  vwere 
held  out  to  facilitate  its  voluntary  acceptance  oy  both  employers  and  em- 
ployees. It  is  manifest  from  the  tenor  of  the  whole  act  that  its  general 
adoption  and  use  *  *  ♦  by  all  who  may  embfiace  its  privileges  is  the 
legislative  desire  and  aim  in  enacting  it.  The  act  is  to  be'  interpreted  in 
thd  light  of  its  purpose,  and,  so  far  as  reasonably  may  be,  to  promote  the 
accom^shment  of  its  benej^cient  design.*'  Young  v.  Duncan,  218  Mass. 
346,  349,  106  N.  E.  1,  3;  In  re  Cox,  225  Mass.  220,  114  N.  E.  281,  282,  283. 

An  interpretation  of  the  statute  which  would  narrow  the  opportunity 
of  either  party  to  avail  himself  of  *the  benefits  of  its  provisions  would  be 
inconsistent  with  the  spirit  and  purpose  of  the  legislation. 

[4]  One  of  the  more  important  aims  of  this  legislation  is  to  secure 
to  the  injured  workman,  or  to  his  dependents,  compensation  by  direct 
.payments  ''under  certain  fixed  rules  without  lawsuit  and  without  friction." 
Borgnis  v.  Falk  Co.,  supra;  Brenner  v.  Brenner,  127  Md.  193,  96  Atl. 
287;  American  Coal  Co.  v.  Allegany  Countv  Com'rs,  supra.  This  is  to 
be  accomplished  by  a  ''procedure  at  once  siinple  and  inexpensive."  Ken- 
nerson  v.  Thames  Towboat  Co.,  supra.  Certainty  of  relief  to  all  in- 
jured employees  not  guilty  of  willful  misconduct  is.  assured  in  the  place 
of  uncertain  relief  to  a  limited  number.  Appeal  of  Hotel  Bond  Co., 
supra.  With  these  objects  in  mind,  it  cannot  be  presumed  that  the  Leg- 
islature intended  to  set  up  a  rigid  limitation  which  would  defeat  the  pur- 
pose of  the  ac^  in  respect  to  injured  workmen  and  their  dependents,  who, 
from  their  unfamiliarity  with  business  affairs  and  legal  requirements, 
fail  to  make  a  claim  within  a  limited  ti.me,  where  the  employer  is  in  no 
way  prejudiced  by  such  failure.  Such  a  result  would  be  ii>  the  teeth  of 
the  legislative  design  to  liquidate  through  the  employer  the  statutory  com- 
pensation for  such  a  claim  and  distribute  it  as  a  part  of  the  cost  of  pro- 
diKtion.  To  the  extent  that  claims  for  compensation,  authorized  by  the 
statute,  fail  to  be  presented,  the  underlying  purpose  of  the  statute  fails. 
The  oljject  of  the  limitations,  wfth  respect  to  notice  of  the  accident  and 
the  making  of  a  claim  for  compensation,  was  not  to  create  technical  de- 
fenses to  otherwise  valid  clainw.  The  intention  of  the  Legislature  was 
to  cut  off  fraudulent  claims  and  to  protect  the  employer  if  he  has  been 
prejudiced  by  the  employee's  negligence  in  seasonably  presenting  his  claim. 

[5,  6]  A  "construction  which  would  make  the  prohibition  of  proceed- 
ings to  secure  compensation  *  *  *  absolute  and  unyielding  would 
lead  to  a  harsh  and  rigid  rule  which  might  easily  work  injustice."  Ac- 
cordingly in  Schmidt  v.  O.  K.  Baking  Co.,  90  Conn.  217,  222,  96  Atl. 
963-965,  recourse  was  had  to  the  terms  of  the  parent  act  and  to  the  gen- 
eral policy  of  the  framers  of  the  law  in  interpreting  the  language  used. 
New  Hampshire  was  one  of  the  first  (1911)  of  the  American  states  to 
adopt  a  valid  Workmen's  Compensation  Act.  Some  of  its  features  are 
unmistakably  molded  after  the  British  act  of  1906.  This  is  particularly 
true  as  to  the  clause  providing  for  notkre  of  the  accident  and  for  .the 
making  of  a  claim  for  compensation.  '•The  variance  in  these  features  of 
the  two  acts  consists  principally  in  the  conditions  under  which  the  em- 
ployee may  be  excused  from  the  otherwise  apparently  strict  requirements 
of  the  statute.  Except  as  to  the  burden  of  proof,  the  New  Hampshire 
act  in  substance  follows  the  British  act  in  excusing  the  employee  in  case 
of  "the  want  of  or  any  defect  or  inaccuracy  in"  5ie  notice  of  the  acci- 
dent if  it  te  found  that  the  employer  would  not  be  prejudiced  thereby. 
The  British  act,  however,  went  further,  and  ekcused  the  employee,  with- 
out regard  to  the  resulting  prejudice  to  the  employer  if  "such  want  de- 
fect or  inaccuracy  was  occasioned  by  mistake,  absence  from  the  ♦  ♦  * 
kingdom,  or  other  reasonable  cause."  By  separate  clause  it  likewise  ex- 
cused the  employee,  without  regard  to  the  resulting  prejudice  to  the  em- 
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ployer,  for  failure  to  make  a  claim  within  the  statutory  requirement  "if 
it  be  found  that  the  failure  was  occasioned  by  mistake,  absence  from  the 
*  *  *  kingdom,  or  other  reasonable  cause."  The  British  act  thus 
clothed  the  court  with  broad  and  elastic  powers  to  protect  the  emplojree 
against  his  oversight  both  with  respect  to  notice  of  the  accident  and  as  to 
the  making  of  claim  for  compensatipn.  It  was  the  unmistable  policy  of 
the  parent  act  to  deal  liberally  with  the  employee  unused  to  business  and 
ignorant  of  his  legal  rights  and  duties.  It  relieved  him  from  technical 
requirements  for  any  reasonable  cause  when  jqstice  in  the  particular  case 
might  so  require. 

An  examination  of  the  provisions  of  the  New  Hampshire  act  dis- 
closes that  the  Legislature  did  not  intend  to  depart  so  far  from  the  gen- 
eral policy  of  the  parent  act  as  to  make  the  failure  of  the  employee  to 
make  a  claim  for  compensaticHi  within  the  statutory  period  an  absolute 
bar  to  recovery.  It  is  evident  from  the  language  used  that  the  intent  was 
to  make  the  excuse  for  the  employee's  fault,  whether ,  it .  consisted  in 
omission  seasonably  to  give  notice  of  the  accident  or  failure  to  make  a 
claim  lor  compensation  within  the  statutory  limitations,  or  both,  depend 
alike  solely  upon  the  fact  %rhether  the  employer  had  been  prejudiced 
thereby.  The  objectionable  clause  which  included  "accident  *  *  * 
absence  *  *  ♦  and  other  reasonable  cause"  among  the  grotmds  of  ex- 
cusable failure  was  omitted  sfnd,  instead  thereof,  the  Legislature  sought 
to  extend  the  excuse  of  "want  or  defect  or  inaccuracy  of  a  notice  of  the 
accident"  when  the  employer  was  not  prejudiced  thereby  to  a  like  "want 
or  defect  or  inaccuracy"  in  the  making  of  a  claim  for  compensation. 
This  was  accomplished  by  providing  that  "notice  of  the  accident  shall 
apprise  the  employer  of  the  claim  for  compensation  under  this  article," 
thus  making  the  claimi  for  compensation  an  essential  part  of  the  notice 
of  the  accident,  and  subject  to  all  the  provisions  with  respect  thereto. 
In  his  efforts  to  consolidate  the  provisions  with  respect  to  notice  of  the 
accident  and  the.  making  of ^  a  claim  for  compensation,  and  otherwise  to 
abbreviate  this  section  of  the  statute,  the  legislative  draftsman  lost  some- 
thing of  the  logical  order  of  the  ideas  expressed,  but  his  purpose  is  none 
the  less  evident.  If,  in  the  first  sentence,  the  words  "notice  of  the  ac- 
cident" had  been  defined  to  include  the^^apprisal  of  the.  employer  of  the 
claim  for  compensation,  then  clearly  the  language  "no  want  or  defect  or 
inaccuracy  of  a  notice  shall  be  a  bar,"  etc.*  would  apply  to  that  part  of 
the  notice  relating  to  the  making  of  a  claim  equally  well  and  as  certainly 
as  to  all  other  parts  of  it  There  is  nothing  in  the  language  or  the  sub- 
ject-matter which  tends  to  the  conclusion  that  the  Legislature  intended 
that  the  word  "notice,"  wherever  it  appeared,  should  be  given  any  other 
than  the  meaning  later  defined  in  the  same  section.  The  order  in  which 
the  provisions  occur  is  immaterial  if  only  their  meaning  and  relation  are 
clear.  Barker  v.  Warrei*,  supra;  Stanyaii  v.  Peterborough,  69  N.  ,H. 
372,  Z7Z,  46  Atl.  191;  State  v.  Railroad,  70  N.  H.  421.  429,  48  Atl.  1103. 
It  is  as  though  the  section  read: 

"No  proceeding  for  compensation  under  this  act  shall  be  maintained 
unless  notice  of  the  accident,  which  shall  apprise  the  employer  of  the 
claim  for  compensation  under  this  article  and  shall  strtte  the  name  and 
address  of'  the  workman  injured  and  the  date  and  place  of  the  accident, 
has  been  given  the  employer  as  soon  as  practicable,  and  not  more  than 
six  months  from  the  occurrence  thereof,-  ♦  ♦  *  but  no  want  or  defect 
or  inaccuracy  of  such  notice  shall  be  a  bar  to  the  maintenance  of  proceed- 
ings unless  the  employer  proves  that  he  is  prejudiced  by  such  want,  de- 
fect or  inaccuracy." 

A  sufficient  notice  of  the  accident  is  a  sufficient  claim  for  compen- 
sation. 

The  language  of  section  4  and  section  6  corroborates  this  interpreta- 
iion.     In  neither  of  these  sections  is  any  mention  made  of  the  making  of 
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a  claim  tor  compensation.  But  section  4  maikes  "the  giving  of  the  notice, 
hereinafter,  prescribed''  a  bar  to  the  mainteiuUiice  of  an  action  at  common 
law  or  under  any  other  statute,  while  section,  6  (2)  sets  up  **the  giving 
-of  the  notice  required  by  section  5  in  this  act"  as  a  prerequisite  to  the 
payment  of  compensation.  The  Legislature  would  not  have  failed  to  set 
up  the  making  of  claim  for  compensation  as  a  like  "bar"  and  a  like  pre- 
requisite in  section  4  and  section  6,  respectively, ,  had  it  intended  in  site- 
ti<m  5  to  provide  for  such  making  of  a  claim  by  an  act  separate  and  dis- 
tinct- from,  die  giving  of  notice  of  the  accident  To  the  objection  of 
counsel  that,  unless  the  limitation  is  a  condition  precedent,  the  claim  for 
compensation  may  be  made  at  any  time  within  six  years,  it  is  sufficient 
to  say  that  U  the  employer  is  not  prejudiced  b^  the  delay,  he  is  not  in- 
jured by  it,  and  upon  thi3  issue  the  statute  expressly  gives  him  the  right 
to  be.  heard  and  to.  the  dispassionate  judgment  of   the  trial  court. 

[7]  "As  'these  statutes  [Workmen's  Compensation  Acts]  constitute 
an  entirely  new  departure  in  the  law  of  employer's  liability,  it  is  not  sur- 
prising that  there  are  numerous  conflicting  decisions,  many  of  which  are 
due  to  the  inconsistencies  and  crudities  of  the  acts  thenrselves  and  many 
are  due  to  the  varying  views  taken  by  the  different  judges  before  whom 
the  questions  arose."  See  Glass,  W.  C.  L.  27,  28.  So  far  as  the  authori- 
ties cited  by  the  defendant  hold  that  these  acts  are  to  be  strictly  construed 
because  they  are  in  derogation  of  the  common  law,  or  because  of  other 
rules  of  cqpstruction  peculiar  to  other  jurisdictions,  they  are  hot  appli- 
cable in  this  state.  Some  Legislatures  have  anticipated  this  difficulty^  and 
ingrafted  into  their  Compensation  Acts  a  provision  that  "the  rule  that 
statutes  in  derogation  of  the  common  law  are  \o  be  strictly  construed 
shall  have  no  application  to  this  act;  but  this  act  shall  be  so  interpreted 
and  construed  as  to  effectuate  its  general  purpose."  Acts  Md.  1914,  c. 
800,  §  60.  Such  a  provision  is  unnecessary  in  a  jurisdiction  where  com- 
mon-law Vules  and  practice  no  longfer  prevail  when  and  to  the  extent 
that  they  are  no  longer  compatible  with  our  circumstances  or  applicable 
to  changed  conditions.  Cole  v.  Lake  Co.,  54  N.  H:  242,  286;  Harris  v. 
Webster,  58  N.  H.  481,  484;  Brooks  v.  Howison,  63  N.  H.  382,  386,  387; 
Kicker's  Petition,  66  N.  H.  207,  210,  29  AtL559,  24  L.  R.  A.  740;  Opin- 
ion  of  Justices,  66  N.  H.  629,  651,  33  Atl.  1076.  No  siich  sanctity  at- 
taches to  the  common  law  of  this  state  as  to  require  a  less  liberal  con- 
struction of  an  enactment  in  its  defogation,  if  such,  enactment  be  made 
pursuant  to  principles  which  have  come  to  be  as  universally  recognized, 
and  which  are  equally  as  essential' to  the  administration  of  justice,  as  are 
common-law  principles.  Legislative  enactments,  embodying  principles  so 
generally  adopted  and  so  clearly  supported  by  unmistakable  public  senti- 
ment, should  have  no  less  liberal  construction  <1)ecause  they  are  the  out- 
growth of  modem  conditions  incident  to  industrial  development  than  has 
been  accorded  to  laws  made  pursuant  to  principles  similarly  recognized 
and  supported  under  conditions  existing  in  1784. 

"TTie  changed  social,  economic,  and  governmental  conditions  and 
ideals  of  the  time,  as  well  as  the  problems  which  the  changes  have  pro- 
duced^ must  .♦  *  ♦  logically  enter  into  the  consideration,  and  become 
influential  factors  in  the  •settlement  of  problems  of  construction  and  in- 
terpretation." Borgnis  v.  Falk  Co.,  147  Wis.  327,  349,  133  N.  W.  209, 
216,  37  L,  R.  A.  (N.  S.)  489.  "The  common  rule  as  to  the  construing 
legislation  in  derogation  of  the  common  law.  strictly  against  a  purpose  to 
change  it  has  little  or  no  application  to  efforts  to  create  a  new  system  for 
dealing  with  personal  injuries  to  employees.  History  leaves  no  fair  room 
for  doubt  as  to  the  purpose  being  to  approach  the  ideal  of  affording  com- 
pensation for  loss  in  substantially  all  cases  of  accidental  injury  to  em- 
ployees in  the  course  of  their  employment  Therefore  the  legislative 
language,  where  open  to  construction,  should  be  read  liberally  in  favor 
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of  that  purpose."  Sadowski  v.  Thomas  Furnace  Co.,  157  Wis.  443,  449, 
146  N.  W.  770.  m. 

It  has  been  found  that  the  defendant  was  in  no  way  prejudiced  by 
the  want  of  notice  of  the  accident.  There  was  evidence  on  which  this 
finding  could  be  made,  using  the  word  "notice"  in  the  sense  in  which  it 
is  herein  interpreted.  If  so  used,  or  if  the  defendant  failed  to  sustain  the 
burden  of  proving  prejudice  which  was  placed  upon  him  by  section  \ 
the  award  will  st^id  as  if  the  statutory  notice  had  been  seasonably  given. 
But  as  the  case  appear^  to  have  been  tried  on  defendant's  theory  that 
the  statute  required  the  making  of  a  claim  distinct  from  the  giving  of 
the  notice  of  the  accident,  and  as  it  does  not  therefore  conclusively  ap- 
pear that  the  court  in  its  finding  used  the  word  "notice"  as  herein  inter- 
preted, and  as  upon  further  consideration  it  may  be  found  that  the  de- 
fendant was  prejudiced  by  plaintiff's  failure  seasonably  to  make  a  claim 
for  compensation,  it  becomes  important  to  consider  whether  the  further 
finding  ''that  the  defendant  is  estopped  to  set  up  as  a  defense'  the  failure 
of  the  plaintiff  to  make  a  claim  -for  compensation  within  the  statutory 
period  of  six  months"  can  be  sustained.  The  defendant  contends  that 
this  finding  is  not  supported  by  the  law  or  the  evidence. 

Is  this  finding  supported  by  the  law?  While  the  Workmen's  Com- 
pensation Act  may  be  said  to  have  been  enacted  for  the  benefit  of  the 
employees,  the  provision  limiting  the  time  within  which  a  claim  can  be 
made  under  it  was  designed  for  the  benefit  of  the  employer.  Conditions 
in  contracts  of  insurance  which  limit  the  right  of  action  by  the  insured, 
being  for  the  benefit  of  the  insurer,  may  be  waived  by  the  latter.  Perry 
V.  Insurance  Co,  67  N.  H.  291,  296,  ZZ  Atl.  731,  68  Am.  St.  Rep.  668; 
bavis  V.  United  States  Health  &  Accklent  Insurance  Co.,  IZ  N.  H.  425, 
62  Atl.  728;  Maynard  v.  United  States  Health  &  Accident  Insurance  Co., 
76  N.  H.  275.  276,  277,  81  Atl.  1077;  Kelsea  v.  Insurance  Co.,, 78  N.  H. 
422,  425,  101  Atl.  362.  So  statutory  provisions  enacted  for  the  benefit  of 
individuals  may  be  so  far  waived  by  those  for  whose  benefit  they  were 
enacted  that  they  are  estopped  to  insist  upon  their  protection.  Hanover 
V.  Weare,  2  N.  H.  131,  132;  Patrick  v.  Farmers'  Insurance  Co.,  43  N. 
H.  621,  ^3,  80  Am.  Dec.  197;  Lyman  v.  Littleton,  50  N.  H.  42;  Taskcr 
V.  Kenton  Ins.  Co,  58  N.  H.  469,  470;  Levi  v.  Insurance  Co.,  75  N.  H. 
551,  552,  78  Atl.  617;  Flynn  v.  Orient  Insurance  Co.,  77  N.  H.  431.  92 
Atl.  737;  Kelsea  v.  Insurance  Co.,  supra. 

[  10]  Does  the  evidence  support  the  finding  of  estoppel  ?  The  defend- 
ant held  a  policy  of  insurance  with  the  American  Mutual  Liability  In- 
surance Company,  by  the  terms  of  which  the  insurance  company  con- 
tracted "to  pay  promptly  to  any  person  entitled  diereto  under  the  Work- 
men's Compensation  Law,  and  in  the  manner  therein  provided,  *  *  ♦ 
any  sum  due  *.  *  ♦  such  person  because  of  the  obligation  for  com- 
pensation ♦  *  *  imposed  upon  the  employer"  by  the  law.  The  policy, 
in  addition  to  a  contract  of  indemnity,  in  terms,  provides  that  these  obli- 
gations are  "the  direct  obligations  and  promises  of  the  company  [insurer] 
to  any  injured  employee  covered  hereby  *  ♦  ♦  and  to  each  such  em- 
ployee ♦  *  ♦  the  company  is  hereby  made  directly  and  primarily  lia- 
ble. ♦  ♦  ♦  This  contract  is  made  for  the  benefit  of  such  employees 
♦  *  *  and  is  enforceable  against  the  company  by  any  such -ChTployec 
in  his  name  or  in  his  behalf  at  any  time  and  in  any  manner  permitted  by 
law,  whether  claims  or  proceedings-  are  brought  against  the  company 
alone  or  jointly  with  this  employer."  The  company  undertakes  "to  serve 
this  employer  *  *  ♦  upon  notice  of  such  injuries  by  investigation 
thereof  and  by  settlement  of  any  resulting  claims  in  accordance  with 
law,"  and  'to  defend  in  the  name  and  on  behalf  of  this  employer  any 
suits  or  other  proceedings  *  ♦  ♦  inftituted  against  him  on  account  of 
such  injuries."  *  ' 
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The  acceptance  by  the  defendant  of  the  contract  with  the  insurance 
company  to  serve  it  in  the  investigation  of  injuries  to  employees,  the 
settlement  of  resulting  claims,  and  the  defense  of  proceedings  for  the 
recovery  of  compensation  under  this  statute  constituted  the  insurance 
company  the  agent  of  the  defendant  to  thus  investigate,  settle,  or  defend 
claims  arising  within  the  terms  of  the  contract.  The  sweeping  character 
of  the  authority  of  the  insurance  company  under  such  agency  is  empha- 
sized by  the  direct  and  primary. liability  assumed  by  it.  The  insurance 
company  was  clothed  with  authority  to  do,  through  its  agents,  whatever 
the  defendant  could  have  done  by  way  of  such  investigation^ settlement 
within  the  limits  of  its  policy^and  defense  of  plaintiff's  claim. 

The  evidence  tends  to  show  that,  pursuant  to  the  terms  of  its  con- 
tract with  the  defendant/the  insurance  company,  through  its  agent,  West, 
assumed  the*  charge  and  control  of  the  investigation  and  preparation  for 
defense  of  the  defendants  liability,  if  any,  to  the  plaintiff;  that  under  the 
supervision  and  direction  of  the  agent,  one  of  his  men  whom  he  styles  an 
"adjuster  or  investigator"  was  employed  on  the  case,  and  reported  to 
West,  who  jcnew  what  was  going  on;  that  the  adjuster  about  eight  weeks 
after  the  accident  called  upon  and  took  the  statement  of  the  plaintiff,  and 
then  told  her  to  wait  until  she  saw  how  she  got  along,  that  "he  didn't 
want  any  lawyer  to  be  brought  in,  and  they  would  pay  her  for  six  years;" 
that  the  company  would  be-  fair  with  her  and  put  it  at  $8  per  week ;  that, 
not  hearing  from  the  adjuster  for  three  or  four  months  from  the  date  of 
the  accident,  plaintiff  employed  cotmsel,  who  arranged  with  the  agent  by 
telephone  for  a  conference;  that,  the  agent  -failing  to  keep  the  appoint- 
ment, plaintiff's  attorney,  on  a  day  or  two  before  the  expiration  of  the  six 
months  from  the  accident,  again  called  the  agent  on  the  telephone,  say- 
ing, *'It  was  about  time  we  filed  a  notice  with  the  Nashua  Manufacturing 
Company  of  the  injury,"  to  which  the  agent  replied,  "You  don't  need  to 
file  that  notice;  we.will  waive  the  filing  of  the  notice  with  the  company; 
•  we  know  all  about  the  injury;"  that  plaintiff's  attorney  told  Jthe  agent, 
"We  were  going  to  claim  compensation  r"  that  in  the  conversation,  plain- 
tiff's attorney  had  in  mind  the  notice  of  claim  for  compensation  required 
by  the  statute  to  be  given  within  six  months  after  the  injury,  and  the 
agent  knew  of  this  statutory  requirement;  that,  relying  on  the  assurance 
of  the  agent,  the  plaintiff  did  not  seasonably  file  stich  statutory  notice  as 
s;he  otherwise  would  have' done;  that  the  letter  of  March  20,  1920,  was 
sent  to  the  defendant  by  plaintiff's  counsel  in  line  with  his  talk  with  the 
agent. 

Whatever  may  have  been  the  real  intention  of  the  agent,  his  conduct 
was.  calculated  to  leave  the  impression  in  the  mind  of  plaintiff's  attorney 
that  he  was  excused  from  making  a  formal  claim  for  compensation,  since 
there  was  no  other  act  required  by.  the  statute  to  which  a  six  months' 
limitation  applied.  But  defendant  claims  that  West  was  not  such  an 
agent  as  to  waive  the  rights  of  the  defendant  or  his  own  company. 
West  testiiied  that  he  was' the  agent  of  the  insurance  company;  that  he 
investigates  claims,  settles  some  that  are  within  his  authority,  and  sub- 
mits others  to  his  superiors.  *  The  limits  of  his  authority  do  not  appear 
in  the  evidence.  He  admitted  that  the  investigation  of  plaintiff's  acci- 
dent was  made  under  his  supervision  by  his  adjuster  or  investigator; 
that  he  told  plaintiff's  attorney  that  there  was  no  need  of  filing  a  notice; 
that  he  knew,  all  about.it  He  does  not  claim  to  have  exceeded  his  au- 
thority in -this.  Whenever  the  employer  would  be  prejudiced  by  its  want, 
notice  of  the  accident  was,  under  defendant's  interpretation  of  the  statute, 
as  clearly  prerequisite  to  the  maintenance  of  proceedings  as  vvas  the  mak- 
ing of  a  claim  for  compensation.  It  would  be  rather  'a  finely  drawn  lim- 
itation of  authority  whidl  permitted  the  agent  to  excuse  the  former  and 
forbade  him  to  waive  the  latter.  The  issue  does  not,  however,  depend 
upon  any  nice  distinctions  as  to  the  precise  limitations  of  the  authority  of 
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the  agent,  but  rather  upon  the  question  whether  the  agent  was  acting 
within  the  apparent  scope  of  his  authority.  It  cannot  be  said  as  a  mat- 
ter of  law  that  a  reasonably  prudent  man  would  not,  tmder  the  circum- 
stances, have  accepted,  and  acted  upon,  the  agent's  assurance.  Backman 
V.  Charlestown,  43  N.  H.  125,  132;  Deming  v.  Railroad,  48  N.  H.  455, 
472,  2  Am.  Rep.  267;  Daylight  Burner  Co.  v.  Odlin,  51  N.  H.  56,  60,  12 
Am.  Rep.  45;  Flanders  v.  Putney,  58  N.  H.  358;  Flint  v.  Railroad,  73 
N.  H.  141,  147,  59  Atl.  938;  Atto  v.  Saunders,  77  N.  H.  527,  528.  529,  93 
Atl.  1037. 

[11]  What  is  true  of  the  precluding  effect  of  Wjest's  conduct  coukl 
.  also  be  found  to  be  true  as  to  the  earlier  conduct  of  his  adjuster.  There 
is  no  evidence  that  subsequent  to  the  day  of  the  accident  the  defendant 
by  its  officers  or  employees  h^d  any  communication  with  the  plaintiff  or 
her  attorney,  except  in  the  visits  of  its  mill  doctor.  It  could  be  found 
from  this,  together  with  the  evidence  of  the  acts  and  statements  of  the 
representative  of  the  insurance  company,  that  the  company  was  perform- 
ing its*  contractual  duty  to  serve  the  insured  in  the  investigation  and  set- 
tlement- of  plaintiff's  claim.  The  insurance  company  permitted  its  ad- 
juster to  call  upon  the  plaintiff,  to  require  her  to  sign  a  statement,  to  dis- 
suade her  from  employing  an  attorney,  to  discuss  with  her  the  amount  of 
her  wages  as  a  basis  for  computing  the  compensation  due  her  under  the 
statute,  and  to  give  her  assurance  that  the  company  would  be  fair  and 
pay  her  a  sum  in  excess  of  the  compensation  provided  by  statute.  This 
was  conduct  calculated  to  induce  the  plaintiff  to  forbear  the  employment 
of  counsel  and  to  defer  giving  the  statutory  notice  apprising  the  ern^ 
ployer  of  her  claim  for  compensation.  It  could  be  found  upon  the  evi- 
dence that  ;the  plaintiff  relied  and  acted  upon  the  conduct  and  representa- 
tion of  the  adjuster,  and  that  in  so  doing  she  acted  as  a  leasonable  per- 
son. It  is  not  a  question  whether  the  agent  or  his  adjuster  had  specific 
authority  to  waive  a  statutory  provision,  but  rather  a  question  whether 
the  insurance  company  placed  these  men  in  positions  of  apparent  authority 
to  deal  with  the  plaintiff  and  her  attorney  in  the  matter,  and  whdher, 
upon  their  representations  and  conduct,  the  plaintiff  was  reasonably  led 
to  believe  thsit  the  .statutory  requirements  were  waived.  The  plaintiff 
and  her  attorney  had  a  right  to  assume  that  these  agents  were  clothed 
with  authority  to  employ  the  usual  and  ordinary  means  of  accomplishing 
that  for  which  the  agency  was  created.  Bohanan  vC  Railroad,  70  N.  H. 
526,  528,  49  Ail.  103;  Goodale  v.  Wheeler.  11  N.  H.  428,  429.  The  sus- 
pension of  technical  requirements  is,  not  infrequently,  a  means  employed 
to  prolong  negotiations  in  oider  to  secure  amicable  settlements. 

The  plaintiff  relying  and  acting  upon  the  assurances  of  defendant's 
agent,  having  deferred  the  presentation  of  her  claim  for  compensation, 
the  defendant  is  estopped  to  set  up  such  limitation  as  a  defense.  Hale  v. 
Union  Mutual  Fire  Insurance  Co.,  32  N.  H.  295,  300,  64  Am.  Dec.  370; 
Horn  v..  Cole,  51  N.  H.  287,  291,  292,  12  Am.  Rep.  Ill;  Appleton  v.  In- 
surance Go.,  59  N.  H.  541,  545,  47  Am.  Rep.  220;  Carpenter  v.  Britton, 
61  N.  H.  430,  431 ;  Dunn  v.  Insurance  Co.,  69  N.  H.  224,  226,  39  Atl. 
1075;  Lally,  Adm'x,  v.  Prudential  Insurance  Co.  of  America,  75  N.  H. 
188,  189,  72  Atl.  208;  Clark  v.  Parsons,  69  N.  H.  147,  157,  39  Atl.  898, 
76  Am.  St.  Rep.  157;  Ball  v.  Aid  Association^  64  N.  H.  291,  293,  9  Atl. 
103;  Barney  v.  Keniston,  58  N.  H.  168,  169;  Stevens  v.  Dennett,  51  N. 
H.  324,  333, 

[12]  The  statute  provides  that — 

"In  fixing  the  amount  of  the  weekly  payment,  regard  shall  be  had  to 
any  payment,  allowance  or  benefit  which  the  workman  may  have  re- 
ceived from  the  employer  during  the  period  of  his  incapacity." 

Section  6.  The  plaintiff  testified  that  she  received  emergency  treat- 
ment from  the  mill  doctor  and  nurse  on  the  day  of  "the  accident,  and  that 
the  mill  doctor,  who  was  employed  by  defendant,  attended  her  every  day 
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for  a  year  from  the  date  of  the  accident;  that  on  his  advice  she  had 
x-ray  pictures  taken  and  consulted  and  submitted  to  the  treatment  of  ex- 
pert physicians  who  applied  plaster  casts  and  other  supports.  It  does 
not  appear  that  the  defendant  paid  for  any  of  the  expenses  incident  to 
this  treatment  outside  of  the  attendance  of  .the  mill  doctor.  The  ordinary 
charge  of  physicians  for  house  visits  was  $2  a  visit  until  April  13,  1920, 
when  it  was  increased  to  $3.  The  defendant  excepts  to  the  finding  that 
''justice  does  not  require  that  any  deduction  shall  be  made  on  account  of 
the  treatment  given  her  by  the  mill  doctor,"  and  to  the  refusal  of  the 
court  to  find  tha/t  the  plaintiff  "must  account  for  300  visits,  at  $3  a  visit 
of  the  mill  doctor."  The  defendant  contends  that  the  provision,  "Regard 
shall  be  had,''  is  mandatory  and  not  discretionary.  It  is  a  sufficient  an- 
swer to  this  position  to  say  that  the  provision,  **In  fixing  the  amount  of 
the  weekly  payment,  regard  shall  be  had  to  any  ♦  *  ♦  benefit  ♦  ♦  ♦ 
received  from  the  employer/*  is  not  equivalent  to  saying  that  any  benefit 
received  from  the  employer  shall  be  deducted  from  the  weekly  payments. 
The  one  requires  the  court  to  weig^  the  benefit  as  evidence,  while  the 
other  would  require  an  •  accounting  for  the  benefit.  Had  the  latter  been 
the  purpose  of  the  Legislature,  it  is  reasonable  to  suppose  that  more  apt 
words  would  have  been  used  to  express  the  imention. 

Counsel  for  defendant  conceded  in  argunient  that  the  mill  doctor 
was  employed  by  the  defendant  at  a  stipulated  annual  salary,  and  that  no 
additional  payments  were  made  to  him  on  account  of  his  attendance  upon 
the  plaintiff.    Section  7,  c.  163,  Laws  1911,  provides  that— 

"Any  workman  entitled  to  receive  weekly  payments  under  this  act 
is  required,  if  requested  by  the  employer,  to  submit  himself  for  examina- 
tion by  a  duly  qualified  medical  practitioner  or  surgeon  provided  ^d 
paid  for  by  the  employer,  at  a  time  and  place  reasonably  convenient  for 
the  workman,  within  .two  weeks  after  the  injury,  and  thereafter  at  in- 
tervals not  oftener  than  once  in  a  week.  If  !the  workman  refuses  to  sub- 
rait 'to  such  examination,  or  obstructs  the  same,  his  right  to  weekly  pay- 
ments shall  be  suspended  until  such  examination  has  taken  place,  and  no 
compensation  shall  be  payable  during  or  for  account  of  such  period/* 

It  does  not  appear  that  the  plaintiff  requested  the  attendance  of  the 
mill  doctor.  So  far  as  such  treatment  was  a  benefii  to  the  plaintiff,  it 
would  seem  that  it  was  one  which  the  plaintiff  received  in  common  with 
all  en>p]oyees  of  the  defendant  as  a  part  of  the  facilities  which  the  de- 
fendaift  voluntarily  furnished.  There  was  no  evidence  that  employees 
•  were  charged  for  sjich  treatment.  It  does  not  appear  how  far  the  attend- 
ance of  the  mill  doctor  was  for  the  benefit  of  the  plaintiff  under  section 
7.  Whether  due- regard  for  such  benefit  as  the  plaintiff  received  required 
that  it  should  be  allowed  for  in  fixing  the  amount  of  the  weekly  pay- 
ments, and,  if  so,  to  what  extent,  was  a  question  of  fact  for  the  trial 
court. 

'[13]  The  defendant  excepts  to  the  finding  that  the  plaintiff  is  en- 
titled to  $2,250  as  compensation.     Section  6  (2)   provides  that — 

"No  such  payment  shall  be  due  or  payable  for  any  time  prior  ?to  the 
giving  of  the  notke  required  by  section  five  of  this  act." 

But  notice  is  material  under  section  6  (2)  only  in  the  cases  where  it 
is  "required  by  section  five."  As  section  5  does^not  require  a  notice  un- 
less the  employer  proves  Ahat  he  was  prejudiced  by  the  want  of  it,  this 
provision  of  section  6  (2)  has  no  application  when  prejudice  is  not  shown. 
If  the  court  fails  to  find  that  the  defendant  was  prejudiced  by  the  want 
of  notice  as  herein  interpreted,  there  will  be  no  occasion  to  apply  or  con- 
sider the  limitation  in  ^ction  6  (2).  l!  the  court  fincfs  that  the  want  of 
notide  in  the  statutory  sense  is  'prejudicial  to  the  defendant,  then  the 
question  of  estoppel,  apd  when  it  took  effect,*  becomes  material.  In  the 
eveiit  of  such  -finding  of  prejudice,  compensation  can  be  computed  only 
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from  the  time  when  notice  was  given,  or  what  is  here  equivalent  namely, 
the  date  when  the  estoppel  became  effective. 

The  question  whether,  if  the  estoppel  set  up  dependent  upon^  facts 
occurring  more  than  six  months  after  Ahe  accident,  the  statutory  bar  to 
a  proceeding  provided  in  section  5  could  be  avoided  is  not  presented  in 
>this  case,  and  is  not  considered. 

As  the  case  stands,  the  burden  of  establishing  that  the  defendant 
was  not  prejudiced  by  the  plaintiff's,  failure  to  give  notice  of  the  acci- 
dent or  to-  claim  compensation  does  not  appear  to  have  been  sustained  and 
the  exceptions  tnight  be  overruled  without  further  order.  But  in  view 
of  the  uncertainty  as  to  the  meaning  of  the  finding,  justice  may  require 
further  hearing  as  to  the  fact.     The  order  is  therefore: 

Case  discharged. 

Young,  J.,  dissents;  tlie  others  concur.; 


TERRY  V.  GENERAL  ELECTRIC  CO. 

(Court  of  Appeals  of  New  York.     Nov.  22,   192L) 

133  Northeastern  Reporter,  Z7Z. 

MASTER  AND  SERVANT— STATE  INDUSTRIAL  COMMISSION 
WITHOUT  POWER  TO  REOPEN  PROCEEDING  AND 
AWARD  'COMPENSATION"  AFTER  CLAIMANTS  DEATH. 
Where  a  claim  for  compensation  was  allowed  and  paid,  and  the  pro- 
ceeding closed,  claimant  having  returned  to  his  work,  in  which  he  con- 
tinued for  some  weeks  until  he  quit  and  went  to  work  for  another  em- 
ployer at  reduced  wages  for  some  months,  and  then  returned  to  his  home 
and  died  from  tuberculosis  accelerated  by  Uie  injury,  the  action  of  the 
State  Industrial  Commission  in  reopening  the  proceeding  on  its  own  mo- 
tion, and  making  an  award  of  "compensation"  to  his  estate  on  the  origi- 
nal claim^  without  finding  that  there  were  any  dependents,  was  not  author- 
ized by  Workmen's  Compensation  Law,  §  22,  and  section  ^^.  as  amended 
by  Laws  1919,  c.  498;  for  the  right  to  compensation  being  extinguished  by 
death,  "compensation"  being  payable  to  the  injured  employee,  and  "bene- 
fits" to  his  dependents. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 
(For  other   definitions,    see   Words  and    Phrases.    First   and    Second 
Serifs,  Compensation.) 

.Appeal  from  5upreme  Court  Appellate  Division.  Third  Department 
Proceedings  under  the  Workmen's  (Compensation  Act  for  compehsa-* 
tion  for  George  H.  Terry,  deceased,  employee,  opposed  by  the  Gieneral 
Electric  Company,  employer,  in  which  the  State  Industrial  Commission 
made  an  award  of  compensation  to  Claiherine  'Terry,  administratrix. 
From  an  order  of  the  Appellate  Division  (198  App.  Div.  961.  189  N.  Y. 
Supp.  957),  one  of  the  justices  dissenting,  afirrming  the  award,  the  em- 
ployer appeals.     Order  reversed,  and  proceeding  dismissed. 

Richmond  D.  Moot,  of  Schenectady,  for  appellant. 
Charles  D.  NewXon,  Atty.  On.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for  respondent. 
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McLaughlin.  J.  On  the  20th  of  January.  1917,  George  H.  Terry, 
while  in  the  employ  of  the  appellant,  slipped  upon  a  sidewalk  upon  its 
premises  and  fractured  one  of  his  ribs.  ,  He  filed  a  claim  for  compen^- 
tion  with  the  State  Industrial  Commission,  which  was  allowed,  and  he 
was  paid  the  amount  awarded  to  him  until  February  18,  1917.  Five  days 
thereafter  Terry  returned  to  the  appellant,  ^  and  was  put  to  the  same  kind 
of  work  and  paid  the  same  wages  as  when  injured.  On  March  17,  1917. 
tfie  Commission  ordered  the  proceeding  closed.  Terry  continued  to  work 
until  the  22d  of  the  following  June,  when  he  voluntarily  quit,  and  three 
days  later  accepted  a  position  as  janitor  with  another  employer.  He  con- 
tinued in  the  latter  employment  until  the  6th  of  the  following  October 
when,  by  reason  of  his  physical  condiJtion,  he  left,*  returned  to  his  home, 
and  died  on  the  6th  of  January.  1918.  The  Industrial  Commission  found 
that  the  injuries  which  he  received  on  the  20th  of  January,  1917,  "so 
accelerated  and  lighted  up  a  pre-existing  tubercular  condition  as  to  cause 
him  to  be  disabled  between  the  dates  hereinabove  referred  to  and  sub-  v 
sequently  caused  his  death."  A(ter  his  death  the  Commission,  of  its  own 
motion,  opened  the  proceeding  relating  to  the  claim  originally  .tiled  by 
him.  Several  hearings  were  had,  the  last  on  December  l3,  1920.  wheii 
proof  was  given  that  on  that  date  ktters  of  administration  upon  Terry's 
estate  had  been  duly  granted  by  the  Surrogate's  Court  of  Schenectady 
county  to  his  widow,  the  respondent  herein.  On  the  same  day  the  Com- 
mission made  an  "award  of  compensation**  against  ^he  appellant  to  the 
administratrix,  amounting  in  all  to  $306.75.  The  award  purported  to  be 
full  compensation  from  the  time  Terry  left  the  employment  of  the  appel- 
lant until  he  accepted  the  position  of  janitor,  decreased  earnings  based 
upon  the  alleged  difference  between  his  wages  as  janitor  and  what  he 
would  have  receiv«i  had  he  continued  in  his  employment  with  the  appel- 
lant  and  full  compensation  from  the  time  he  gave  up  his  employment  as 
-  janitor  to  his  death.  An  appeal  was  taken  by' the  electric  company  from 
the  award  thus  made,  and  the  same  was  afirrmed  by  the  Appellate  Divi- 
sion, one  of  the  justices  dissenting.    An  appeal  to  this  court  followed. 

There  is  no  finding  by  .the  Commission  that  any  claim  was  filed  with 
it  except  the  one 'filed  by  Terry,  for  which  compensation  was  awarded, 
and  the  proceeding  closed.  Nor  was  there  any  finding  that  there  were 
any  dependents.  It  was  not  until  nearly  three  years  ^fter  Terry's  death 
that  the  Commission  made  the  award  to  the  administratrix.  It  was  then 
too  late.  An  award  for  compensation  could  not  be  made  after  his  death. 
Matter  of  Casmey  v.  Parks'  Sons  Co.,  Inc..  229  N.  Y.  623,  129  N.  E  -733. 
The  question  presented  in  no  way  involves  the  power  of  the  Comrnis- 
sion.  upon  new  fad.s  and  changed  conditions,  during  the  lifetime  of  a 
claimant,  to  reopen  a  proceeding,  increase,  diminish,  or  terminate  an 
award  theretofore  made  as  provided  in  section  22  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67).  Here  the  question  is  simply 
the  power  of  ^he  Commission,  after  the  death  of  the  claimant,  of  its  own 
motion,  to  reopen  the  proceeding  and  make  an  award  payable  to  his  es- 
tate: 

The  statute  defines  what  is  meant  by  compensaftion.  It  me^ns  "money 
allowance  payable  -to  an  employee  or  to  his  dependents  as  prbvided  for 
in  this  chapter,  and  includes  funeral  benefits  provided  therein."  Com- 
pensation Law,  §  3,  subd.  6.  Had  an  award  been  made  to  Terry  prior 
to  his  death,  for  compensation  which  was  khen  due.  but  had  not  been 
paid,  a  different  question  would  be  presented.  In  such  case  the  amount 
awarded  and  directed  to  be  paid,  not  exceeding  $250,  would  be  payable, 
not  to  his  estate,  but  to  the  persons  specified  in  the  statute.  Section  33 
of  the  Compensation  Law.  as  amended  by  chapter  498  of  the  Laws  of 
1919,  specifically  provides  that— 

**In  case  of  the  death  of  an  injured  employee  to  whom  there  was  due 
at  the  time  of  his  or  her  death 'any  conspensation  under  the  provisions 
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of  this  chapter,  not  exceeding  the  sum  of  two  hundred  and  fifty  dollars, 
the  amount  of  such  compensation  shall  be  pa3rable  to  the  surviving  wife 
or  husband,  if  there  be  one,  or,  if  none,  to  the  surviving  child  or  children 
of  the  deceased  under  the  age  of  eighteen  years,  and  if  there  be  no  sur- 
viving wife  or  children,  then  to  the  dependents  of  such  decease^  em- 
ployee or  to  any  of  them  as  the  G>mmission  may  direct." 

This  award  is  not  made  to  the  widow  or  any  of  the  persons  specified 
in  the  stattfte,  nor  could  it  be,  because  nothing  was  due  Terry  on  an 
award  for  compensati(»i  when  he  died.  The  award  made  to  him  had  - 
been  fully  paid  and  satisfied.  The  statute,  in  its  entire  scope,  intends  that 
compensation,  when  awarded,  is  to  be  paid  only  to  injured  workmen.  K 
is  based  on  the  assumption  that  there  is  at  the  time  the  award  is  made,  a 
living  claimant  whose  gaming  power  has  been  diminished  by  an  impair- 
ment of  his  capacity  to  work.  A  distinction  is  made  between  compensa? 
tion  and  b«iefits.  The  former  is  to'  be  paid  to  the  injured  employee  and 
'  the  latter  to  those  persons  dependent  upon  him  in  the  event  of  death  re- 
sulting from  the  injuries.  This  distinction  is  not  only  apparent  when  the 
whole  act  is  considered,  but  esoecially  in  seOlion  33^  which  contains  a  pro- 
vision that  compensation  «shall  be  paid  only  to  employees  and  benefits  only 
•  to  dependents  of  such  employees.  To  insure  the  payments  to  the  persons 
intended,  the  section  contains  a  provision  Ithat — 

"Claims  for  compensation  or  benefits  due  under  this  chapter  shall 
not  be  assigned,  released  or  conunuted  except  as  provided  by  this  chap- 
ter, and  shall  be  exempt  from  all  claims  of  creditors  and  from  levy,  ex- 
ecution and  attachment  or  other  remedy  for  recovery  or  collection  of  a 
debt,  wTiich  exemption  may  not  be  waived." 

Here,  the  award  for  compensation  was  made  payable,  as  above  in- 
dicated, to  the  administratrix  of  Terry's  estate,  and  as  such  becomes 
the  property  of  his  e^tsvte,  subject,  like  other  funds,  to  the  payment  of 
all*  claims  which  may  be  legally  made  against  it  The  right  to  compen- 
sation was  extinguished  by  Terry's  death.  The  Commission  therefore 
ha{l  no  power  to  make  the  award  in  question. 

•  It  follows  that  the  order  of  the  Appellate  Division  and  the  deter- 
mination of  the  Commission  should  be  reversed,  and  the  proceeding  dis- 
missed, with  costs  in  this  court  and  in  the  Appellate  Division  against  the 
State  Industrial  Commission. 

Hiscock,  C.  J.,  and  Hogan,  Cardozo,  Pound,  Crane,  and  Andrews,  JJ., 
concur. 

Ordered  accordingly. 


BEAGLE  y.  GROFF  et  al. 

(New    York    Supreme    Court.    Appellate    Division,    Third    Department 
November  16,  1921.) 

191  New  York  Supplement,  307. 

K  MASTER  AND  SERVANT  —  MINOR  EMPLOYEE,  CLAIMING^. 

COMPENSATION,  NOT  A  "DEPENDENT,"  EXEMPT  FROM  > 

LIMITATIONS. 

Under  Workmen's  Compjensation  Act,  §  28.  an  injured  minor  employee i 
must  file  his  claim  for  compensation  within  one  year;  section  116^  pro- 
viding that  no  limitations  shall  run  against  a  minorldependent,  not  apply- 
ing, relating  only  to  a  person  dependent  for  support^  on  a  deceased  ertw 
ployee,  in.  view  of  section  16. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  398.)  . 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
•  Series,^  bependerit.) 
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'■  'jul^Sl.^gll^^^sYENT^lS?^^  ^^  COMPENSABLE  IN- 
Workmen's  Compensation  Law,  §§  18,  20,  require  both  notice  of  injury 

and  nobce  of  claim,  and  if  the  noUce  of  injury  contains  no  demand  or 

insistence  on  payment  of  compensation  or  death  benefits,  there  must  also 

De  made  a  claim  for  compensation. 

(For  other  crises,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

Appeal  from  State  Industnal  Commission. 

Proceedii^  by  Chester  Beagle  under  the  Workmen's  Compensation 
i-aw  to  obtam  compensation  for  personal  injury,  opposed  by  Georire 
Q-off,  employer,  and  the  Fidelity  &  Casualty  Company  of  New  Yoric 
Uie  msurance  carrier.  An  .award  of  compensation  was  made  by  the 
Mate  Industrial  Commission,  and  the  employer  and  insurance  carrier 
appeal.     Award  reversed,  and  claim  dismissed. 

K^uftlT^'A^^'"''!^^^}'''   JJ-i^fT^^*    P-  J'   ^"^   Cochrane,   Henry   T. 
Kellogg,  Kiley,  and   Van  Kirk,  JJ. 

XT     ^v^^i'  ^?"^  ¥  Mowton.  of   New  York   City    (E.   P.   Nowton  *  of 
New  York  City,  of  counsel),  for  appellants, 

for  SrSnSJi^r"'  ^""-  "^^  ^^-  "^  ^'"^"^  ^^  ^"^"^'"^  -"-'•>• 

Henry  T.  KEixoca  J.  [IJ  The  claimant  is  a  minor,  who  filed  his 
claim  three  years  after  the  accident.  It  is  provided  in  section  28  of  the 
Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  as  follows: 

"The  .right  to  claim  compensation  under  this  chapter  shall  be  forever 
barred  unless  within  one  year  after  the  accident,  or,  if  death  result, 
therefrom,  within  one  year  after  such  death,  a  claim  for  compensation 
thereunder  shall  be  filed  with  the  commission.** 

There  is  no  provision  of  the  Compensation  Law  excepting  the  claim 
of  an  infant  from  the  effect  of  this  limitation.*  other  than  that  which 
is  contained  in  section  116  oi  'the  Law.    That  section  reads: 

"No  limitation  of  time  provided  in  tiiis  chapter  shall  run  as  against 
any  person  who  is  mentally  incompetent  or  a  minor  dependent  so  long  as 
he  has  no  committee,  guardian  or  next  friend." 

The  word  ''dependent."  as  used  in  the  Compensation  La w,'^  has  a 
definite  and  unequivocal  meaning.  He  is  a  person  dependent  for  sup- 
port upon  a  deceased  relative,  on  account  of  whose  death  in  the  course 
of  his  employment  a  recovery  of  death  'benefits  is  sought  to .  be  made 
from  the  employer.  Workmen's  Compensation  Law.  §  16.  A  ^'minor 
dependent"  is  a  brother,  sister,  or  <  grandchild,  under  the  age  of  18 
years,  of  a  deceased  person  thus  killM,  upon  whose  support  he  or  she 
was  dependent  Workmen's  Compensation  Law,  §  16,  subd  4.  This 
clfumant  is  not  seeking  recovery  of  death  benefits  for  the  death  ^of 
another  upon  whom  he  was  dependent,  but  claims  compensation  for 
injuries  inflicted,  upon  himself.  He  is, .  therefore,  in  no  sense  a  claim^- 
ant  who  has  the  character  of  a  "minor  dependent."  and,  consequently, 
is  not  within  the  exception,  made  by  section  116.     n 

It  is  said  that'  this  is  a  narrow  construction  of  the  section.  On  the 
contrary,  it  is  a  correct  reading  of  *  legislative  words  which  themselves, 
without  ambiguity  express  a  narrow  legislative  intent.  Any  other 
reading  completely  eliminates  the  word  "dependent"  from  the  section, 
and,  under  tiie  transparent  garb  of  interpretation,  in  reality  constitutes 
judicial  legislation. 

16 ^Vol.  IX— Comp. 
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[2]  It  is  also  said  that  the  employee's  notice  of  injury  was  in  itself 
a  sufficient  claim,  and  that,  having  been  ftled  within  one  year  after  the 
accident,  the  bar  of  the  statute  cannot  be  invoked.  The  Compensa- 
tion Law  calls  for  both  a  no»tice  of  injury  and  a  notice  of  claim.  The 
former  must  state  the  name  and  address  of  the  employee,  as  well  as 
the  time,  place,  nature,  and  cause  of  his  injury.  Workmen's  Compen- 
sation Law,  §  18.  As  to  a  notice  of  claim  the  Compensation  Law  pro- 
vides only  as  follows: 

"At  any  time  after  the  expiration  of  the  first  fourteen  days  pf  dis- 
ability, on  the  part  of  an  injured  employee,  or  at  any  time  after  his  death, 
a  claim  for  compensation  may.be  presented  to  the  employer  or  to  the  com- 
mission." 

On  the  one  hand,  the  notice  of  injury  must  state  the  details  of  the 
accidental  injury,  but  need  not  assert  a  claim  of  recovery.  On  the 
other  hand,  it  is  not  required  by  section  iO  that  the  notice  of  claim 
shall  reiterate  all  Ahc  facts  which  must  have  been  stated  in  the  prior 
notice.  *The  characteristic,  therefore,  of  a  notice  of  claim,  is  its  de- 
mand or  insistence  upon  payment  of  compensation  or  death  benefits  by 
the  employer.  The  notice  of  injury  in  this  case  contains  no  such  de- 
mand, and  -therefore  the  only  claim  for  compensation  was  made  in  the 
notice  of  claim,  ivhich  was  filed  at  a  date  too  remote  from  the  accident. 
Th?  claim  is  accordingly  barred. 

The  award  should  be  reversed,  and  the  claim  dismissed.     All  concur 


COOK  V.  WEST  SIDE  TRUCKING  CO.  et  al. 

(New  York  Supreme  Court,  Appellate  Division.  Third  Department 
November  16.  1921.) 

191  New  York  Supplement  346. 

1.  MASTER  AND  SERVANT— STATE  TREASURER'S  RIGHT  TO 

ALLOWANCE  UNDER  WORKMEN'S  COMPENSATION  LAW 

NOT  BARRED  BY  FAILURE  TO  FILE  CLAIM. 

Under  Workmen's  Compensation  Law,  §  15,  subd.  7,  providing  that 
"the  insurance  carrier  shall  pay  to  the  state  treasurer  for  every  case  of 
injury  causing  death  in  which  there  are  no  persons  entitled  to  compen- 
sation the  sum  of  one  hundred  dollars,"  the  treasurer's  right  to  the  $100 
and  the  power  of  the  commission  to  grant  it  is  not  barred  by  the  failure 
to  file  a  clainfjinder  section  28  as  the  allowance  is  not  compensation  (sec- 
tion 3,  subd.  6)1        , 

(For  other  eases,  see  Master  and  Servant.  Dec.  Dig.  §  398.) 

2.  MASTER  AND  SERVANT  —  NEW  OBJECTION  ON  APPEAL 

FROM    AWARD   TO    STATE   TREASURER   UNDER   WORK- 

MEN'S  COMPENSATION  LAW  NOT  CONSIDERED. 

Where  in  informal  proceedings  before  the  State  Industrial  Commis- 
sion to  procure  an  award  of  $1(X)  to  the  state  treasurer  by  reason  of  the 
death  of  an  employee,  the  insurance  carrier  and  the  employer  made  only 
two  objections  to  the  award,  no  evidence  being  produced,  on  appeal  from 
the  allowance  of  the  $100  they  coul4  not  urge  a  third  objection;  the  other 
two  objections  being  untenable.  "         ' 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  4i7[4].) 

Henry  T.  Kellogg.  J.,  dissenting. 
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Appeal   from  State  Industrial   Commission. 

Claim  by  the  State  Treasurer,  under  the  Workmen's  Compensation 
Law,  arising  out  of  the  death  of  Richard  Cook,  against  the  West  Side 
Trucking  Company,  employer,  and  the  i^tna  Life  Insurance  Com^ 
pany,  insurance  carrier.  From  an  award  of  $100  to  State  Treasurer 
by  the  State  Industrial  Board,  the  Employer  and  insurance  carrier 
appeal.     Affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Cochrane.  Henry  T. 
Kellogg,   Kiley,  and  Van  Kirk,  JJ. 

T.  Carlyle  Jones,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.   Gen.    (E.   C.  Aiken,.  Deputy   Atty.   Gen., 
of  counsel),  for  respondents. 

John  M.  Kellogg,  P.  J.  The  proceedings  were  very  informal.  No 
evidence  was  taken.  The  determination  stands  upon  the  discussion  be- 
tween the  counsel  and  the  commission  and  the  concessions  made  therein. 
Upon  the  first  hearing  the  appellants'  attorney  stated  there  was  a  de- 
pendent widow.  The  commissioner  stated  that  there  was  a  widow,  but 
she  was  not  dependent.  The  appellants'  attorney  said  that  he  was  advised 
there  was  an  action  brought  by  her  against  the  New  York  Railways  Com^ 
pany,  and  suggested  that  the  matter  stand  over  for  further  information, 
which  course  was  adopted. 

At  the  next  hearing  the  commissioner  asked  the  attorney  for  the  ap- 
pellants, "What  is  the  position  of  the  carrier  in  the  case?"  to  which 
their  attorney  replied  that  he  "objected  to  any  award  upon  the  ground 
that  no  claim  was  filed  within  the  year  by  any  dependent."  He  stated 
that  there  was  a  mother  living,  and  a  brother,  and  that  he  had  com- 
municated with  them,  and  they  informed  him  that  they  had  turned 
the  matter  over  for  prosecution  of  a  suit  against  a  third  party.  The 
question  was  discussed,  and  the  commissioner  said  that  an  order  would 
be  made  for  $100  to  the  state  treasurer.  The  appellants'  counsel  -then 
objected  to  any  award  on  the  ground  that  no  claim  for  compenjiation 
had  been  made  by  any  person  entitled  to  compensation,  and.  further- 
more, that  the  death  came  through  the  agency  of  a  third  person,  and 
there  is  a  possibility  of  a  third  person  suit.  He  continued: 

"Of  course,   information  in  possession   of  the  commission  does   not 
warrant  them  in  assuming  a  third  party  suit  was  commenced ;   but  ac- 
cording to   investigation  we   find   the  matter  has  been   turned   over   for 
prosecution  of  a  third  party  suit.     Inasmuch  as  there  was  no  suit  filed, 
or  any  claim  filed,  I  don't  think  the  commission  has  any  jurisdiction. 
•'Commissioner  Archer:  Is  that  all? 
"Appellants'  Attorney :     That  is  all  I  have." 
The  commissioner  then  declared  the  case  closed, 
fl]  Subdivision  7  of  section  15  of  the  act  (Consol.  Laws,  c.  67)  pro- 
vides ; 

to  the  state  treasurer  for  every  case 
ere  are  no  persons  entitled  to  tom- 
>nars." 

to  pay  the  treasurer  is  not  an  award 
Dn  to  the  carrier  to  pay  the  amount 
The  treasurer's  right  to  the  money, 
grant  it,  is  not  barred  by  the  fail- 
The  allowance  is  not  compensation 
3,  subd.  6) ;  or  ^eath  benefits  (Id. 
Div.,  481.  165  N.  Y.  Supp.  967. 
^man,   222   X.    Y.   363,    118    N.    E.  * 
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794).  It  cannot  be  known  with  certainty  whether  there  is  a  party  en- 
titled to  compensation  until  the  lapse  of  the-  year  during  which  a 
claimant  may  file  a  claim. 

[2]  The  other  objection  taken  at  the  trial  admits  that  tiiere  is  noth- 
ing before  the  commission  with  reference  to  a  third  party  action. 
The  only  objections  raised  at  the  hearing  are  untenable,  and^  as  we 
have  seen,  counsel  stated  that  there  was  no  other  objection  to  the 
award.  "All  questions  of  dependency  shall  be  determined  as  of  the 
time  of  the  accident."  Workmen's  Compensation  Law,  §  16,  last 
sentence.  But  the  fact  that  the  mother,  the  only  relative  surviving 
who  might  by  any  possibility  be  entitled  to  death  benefits  as  a  depend- 
ent, makes  no  claim  for  compensation  within  the  time  allowed  by  law. 
is  some  evidence  that  she  was  not  a  dependent  As.  we  have  seen;  how- 
ever, no  evidence  was  given  in  the  case.  The  determination  rests 
upon  the  course  of  the  trial,  and  when  the  counsel  stated  that  he 
raised  but  two  objections,  each  of  which  proved  untenable,  he  is  not 
now  in  a  position  to  raise  a  third  objection  on  appeal.  All  objections 
except  the  two  stated  are  waived,  and  cannot  be  considered  here.  The 
determination  should  therefore  be  affirmed. 

Award  affirmed.  All  concur  (Van  Kirk,  J.,  <mi*  the  ground  of 
waiver),  except 

Henry  T.  Kellogg,  J.  (dissenting).  This  case  is  governed  by  the 
language  of  subdivision  7,  section  15.  of  the  Workmen's  Compensation 
Law,  which  reads  as  follows; 

"The  insurance  carrier  shall  pay  to  the  state  treasurer  for  every  case 
of  injury  causing  death,  in  which  there  are  no  persons  entitled  to  com- 
pensation, the  sum  of  $100.00." 

The  association  in  the  same  sentence  of  the  expression  "there  are 
no  persons"  with  the  expression  "causing  death,"  the  one  containing 
a  verb  in  the  present  tense  and  the  other  a  verb  in  the  form  of  a  pres- 
ent participle,  is  significant  It  leads  inevitably  to  the  conclusion  that 
the  moment  for  determining  whether  "there  are"  persons  entitled  to 
compensation  is  synchronous  with  that  moment  when  death  follows 
the  "injury  causing"  it,  and  the  "case  of  injury  causing  death"  springs 
into  being.  If  the  Legislature  had  intended  that  the  absence  of  "per- 
sons entitled  to  compensation"  was  to  be  determined  by  the  failure  of 
SLTif  such  persons  to  file  claims  it  would  have  employed,  instead  of 
**there  are,"  the  future  tense  of  the  same,  or  some  other  verb,  sudi 
as  "shall  be,"  or  "shall  prove  to  be."  Jn  any  event  there  is  no  word 
used  in  the  subdivision  which  furnishes  any  ground  upon  which  a  re- 
lationship between  the  present  of  "there .  are"  and  the  moment  when 
the  year  ends  for  filing  claims  can  be  established.  Reading  that  portion 
of  the  subdivision  under  consideration  to  mean  "in  which  there  shall 
prove  to  be  no  persons  entitled  to  compensation,"  the  end  of  the  period 
during  which  possible  claims  might  be  filed  would  not  arrive  until  the 
lives  of  possible  claimants  had  terminated.  Qaims  filed  after  the  year 
period  is  ended  are  entirely  valid,  unless^  the  defense  of  the  statute  of 
limitations  is  affirmatively  raised  by  the  . insurance  carrier.  Section  28, 
Workmen's  Compensation  Law. 

It  is  said  that  the  insurer  will  always  raise  the  defense,  so  that  for 
all  intents  and  purposes  claims  not  filed  within  a  year  are  dead.  The 
premises  of  this  argument  are  not  well  laid.  The  amount  payable  to 
a  claimant  in  a  particular  case  might  by  ready  calculation  be  determined 
in  advance  at  a  less  sum  thail  the  sum  of  $1,000  now  payable  to.  the 
state  treasurer  under  subdivisions  7  and  8  of  section  15.  In  such  case 
an  insurance  carrier  would  never  raise  the  objection  of  the  statute  of  ^ 
■  Hipitations.     Again,  a  deceased  employee  might  be  killed  by  the  negli- 
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gence  of  a  third  party,  in  which  case  an  insurer  might  reimburse  it- 
self for  any  moneys  paid  to  a  claimant  under  an  award.  For  that 
reason  an  insurer  would  find  it  advantageous  not  to  raise  the  bar  of 
tiie  statute.  The  Industrial  Commission  fotmd  in  this  case  that  the 
deceased  left  a  mother  him  surviving,  but  that  she  had  not  filed  a  claim 
for  compensation,  although  one  year  had  elapsed  from  the  date  of  the 
death  of  the  deceased.  If  at  the  time  of  the  accident  she  were  de- 
pendent upon  the  deceased  for  her  support,  then  slie  wa&  iii  my  judg- 
ment, a  person  "entitled  to  compensation."  As  there  was  no  proof 
that  she  was  not  dependent,  it  seems  to  me  that  the  condition  precedent 
upon  which  an  award  to  the  state  treasurer  depends  has  not  been  ful- 
filled, and  that  the  award  should  not  have  been  granted. 
I  favor  a  reversal. 


V    CRISO  V.  EDGEWATER  SAWMILLS  CO.  et  al. 

(New  York  Supreme  Court,  Appelate  Division,  Third  Department. 
November  H,  1921.) 

191  New  York  Supplement,  316. 

1.  MASTER  AND  SERVANT  —  DRAFTS  HELD  NOT  "MONEYS 

PAID,"   PRECLUDING   RETROACTIVE   MODIFICATION    OF 

COMPENSATION  AWAftD, 

Workmen's  Compensation  Law,  §  22,  authorizing  review  and  modifi- 
cation of  awards,  and  providing  that  no  such  review  shall  affect  such 
award  as  regards  any  "moneys  ^ready  paid,"  was  intended  to  prevent  a 
recovery  by  an  insurer  of  any  moneys  actually  paid  a  claimant  under  an 
award  subsequently  vacated  or  decreased,  and  was  not  intended  to  relieve 
an  insurer,  which  petid  under  the  origfinal  award, .  from  any  obligation  to 
pay  an  increase,  and  the  power  of  the  commission  to  modify  awards  re-* 
troactively  is  not  limited,  if  the  moneys  have  not  actually  been  paid,  and 
"moneys"  are  not  paid  by  delivery  of  drafts  which  are  not  cashed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  $  419.) 

2.  MASTm^  AND  SERVANT— ST  A  TUT  ORfY  WAGE  BASIS  OF 

COMPENSAT^ION  HELD  TO  APPLY  ONLY  TO  DEATH* 

BENEFITS. 

Workmen's  Compensation  Law,  §  16,  providing  that  any  excess  of 
wages  over  $100  a  inonth  shall  not  be  taken  into  account  in  computing 
compensation  'Imder  this  section,"  applied  exclusively  to  death  benefits. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385{1].) 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Louis  Criso  under  the  Workmen's  Compensation  Act 
to  obtain  compensation  for  personal  injuries,  opposed  l^  the  Edge-  . 
water  Sawmills  Company,  employer,  and  the  Travelers'  Insurance 
Company,  insurance  dhrier.  There  was  an  award  of  compensation, 
and  the  employer  and  insurance  carrier  appeal.  Award  modiBed,  iO 
as  to  provide  that,  before  any  payments  are  made  to  the  claimant 
drafts  held  by  him  shall  be  returned  to  the  insurance  carrier,  and.. as 
so  modified,  unanimously  affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Cochrane,  Henry  T. 
Kellogg,  Kiley,  and   Van  Kirk,  JJ. 
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Benjamin  C.  Loder,  of  New  York  City  (William  B.  Davisj  of  New 
York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for  respondent 

'Henry  T.  Kellogg,  J.  The  claimant  was  a  minor  of  the  age  of 
16  years  when  he  met  with  an  accidental  injury,  resultmg  in  the 
loss  of  his  right  hand.  The  Industrial  Commission  made  an  award 
based  upon  wages  actually  received  at  the  date  of  the  accident  One 
year  Ipter  it  reconsidered  the  case,  and  upon  proof  submitted  deter- 
mined that  under  normal  conditions  the  wages  of  claimant  would  h^vc 
increased.  Accordingly,  exercising  the  powers  conferred  by  subdivi- 
sion 5  of  section  14  of  the  Workman's  Compensation  Law  (Consol. 
Laws.  c.  67),  it  made  a  modified  award,  to  take  effect  as  of  the  date 
of  the  accident,  on  the  basis  of  a  wage  of  $25  per  week.  Intermediate 
the  two  awards  the  appellant  insurer  sent-  to  claimant  drafts  totaling 
the  amount  due  to  claimant  under  the  first  award  for  a  period  of  36 
weeks.  None  of  these  drafts  were  cashed  by  claimant,  although  he 
failed  to  return  them  to  the  appellant. 

fl]  The  appellants  argue  that  under  section  22  of  the  Workmen's 
Compensation  Law.  as  construed  by  Matter  of  Salotar  v.  Neuglass 
&-  Co..  228  N.  Y.  506,  126  N.  E.  922.  the  commission  had  no  power  to 
modify  the  award  as  to  installments  previously  payable.  That  section, 
after  providing  for  the  review  and  modification  of  awards  previously 
ma'dc.  places  the  following  limitation  thereupon; 

"No  such  review  «;ha11  effect  such  award  as  regards  any  moneys  al- 
ready paid." 

The  obvious  purpose  of  this  section  was  to  prevent  a  recovery  by  an 
insurer  of  any  moneys  actually  paid  a  claimant  under  an  award  subse- 
tiuently  vacated'  or  decreased.  A  less  obvious  purpose  was  to  relieve 
an  insurer,  which  had  paid  under  the  original  award,  from  any  obliga- 
tion to  pay  an  increase.  Matter  of  Salotar  v.  Neuglass  &  Co.,  supra. 
We  think  that  the  literal  meaning  of  the  words  *'any  moneys  already 
paid**  should  be  given  effect,  and  that,  if  moneys,  as  in  this  case,  have 
not  actually  been  paid,  the  power  of  the  commission  to  modify  awards 
retroactively  is  not-  limited. 

[2]  The  appellants,  also,  argue  that  under  the  last  paragraph  of 
section  16  of  the  Workmen's  Compensation  Law,  the  commission  could 
not  make  a  weekly  wage  of  $25  the  basis  of  an  award,  since  that  sum 
exceeds  a  wage  of  $100  per  month.  The  paragraph  in  question,  as  it 
stood  when  this  accident  occurred,  read  as  follows; 

".Any  excess  of  wages  over  one  hundred  dollars  a  month  shall  not  be 
taken  into  account  in  computing  compensation  under  this  section^*' 

The  provision  does  not  apply,  for  the  reason  that  "this  section"  is 
lection  16.  which  applies  exclusively  to  death  benefits,  and  they  are  not 
involved  here.     The  award  should  be  affirmed. 

Awartl  modified,  so  as  to  provide  that,  before  any  payments  are 
made  to  the  claimant  under  said  award,  the  drafts  held  by  him  shall 
be  returned  to  the  insurance  carrier,  and,  as  so  modified,  unanimously 
alarmed.     All  concur. 
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JEFFREYES  v.  CHARLES  H.  SAGER  CO.  et  al. 

(New  York  Supreme  Ccmrt,  Appellate  Division,  Third  Department 
November  16,  1921.) 

191  New  York  Supplement,  354. 

MASTER  AND  SERVANT  —  POISONING  OFHANDBYCON- 
TINUOUS  DIPPING  IN  SOLUTION  HELD  NOT  AN  "ACCI- 
DENT." WITHIN  WORKMEN'S.  COMPENSATION  LAW. 
The  poisoning  of  fingers  from  dipping  the  hand  in  a  solution  in  the 
development  of  photographic  plaltes  in  the  course  of  employment,  which 
dipping  occurred  some  500  times  each  day  during  a  week,  held  not  an 
"accident,'*    for    which    compensation    could   be   awarded ;  ^  an   "accident" 
being  an  event  which  takes  place  without  foresight  and  expectation,  and 
which    occurs   on    the   instant,    rather   than   something   which    continues, 
progresses,  or  develops. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 
(For  other   detinitions,   see   Words   and   Phrases.    First   and   Second 
"Series.  Accident — Accidental.) 

John  M.  Kellogg,  P.  J.,  and  Kiley,  J.,  dissenting. 

Appeal    from   State   Industrial   Commission. 

Claim  by  Hila  Dobson\  Jeffreyes  for  compensation  under  the  Work- 
men's Compensation  Law  (Consol.  Laws,  c.  67)  against  the  Charles 
H.  Sager  (Tompany,  employer.  From  an  award  by  the  State  Industrial 
Board,  the  employer  and  the  Travelers'  Insurance  Company,  insurance 
carrier,  appeal.     Award  reversed,  and  claim  dismissed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Cochrane,  Henry  T. 
Kellogg.  Kiley,  and   Van  Kirk,  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (William  D.  Davis,  of  New 
York  City,  of  counsel),  for  appellants. 

Charles  D.  New^ton.  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  (jen., 
of  counsel),  for  respondents. 

Henry  T.  Kellogg.  J.  The  claimant  was  employed  by  a  photo- 
grapher in  the  development  of  photographic  plates.  It  was  necessary  for 
her.  more  than  500  times  each  day,  to  dip  plates,  held  in  her  left  hand, 
iiAo  a  poisonous  chemical  solution.  Having  perfornred  this  work  con- 
tinuously for  more  than  a  week,  her  fingers  became  red  and  swollen.  She 
then  went  to  a  physician,  who  gave  her  treatment.  Eventually  the  end 
of  the  little  finger  of  her  left  hand  became  mummified,  gangrene  set  in. 
and  an  amputation  thereof,  becoming  necessary,  was  performed.  The 
pathological  cause  of  her  injuries  was  the  contraction  of  the  blood  ves- 
sels of  her  fiiijger  through  the  gradual  action  of  the  chemical  solution. 

In  my  opinion  there  was  no  accident  involved  for  two  reasons; 
First  the  contract  made  by  claimant  between  her  hand  and  the  solution 
was  voluntary  and  intentional.  In  Matter  of  Woodruff  v.  R.  H. 
Howes  Construction  Co..  228  N.  Y.  276.  127  N.  E.  270,  the  claimant 
developed  a  frog  felon  on  the  palm  of  his  right  hand  as  the  result  of 
the  continuous  pounding  of  his  hand  upon  Uhe  head  of  a  screwdriver. 
An  award  was  reversed,  for  reasons  of  which  the   following  was  one: 

•*This  testimony  was  insufficient  to  show  that  the  injury  was  caused 
by  accident.     An  accidental  event  takes  place  without  one's   foresight  or 
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expecftation ;  an  event  that  proceeds  from  an  unknown  cause,  or  is  an 
unusual  effect  of  the  known  cause,  and  therefore  not  expected." 

In  our  case  the  one  event,  namely,  the  coming  into  contact  of  the 
hand  and  the  solution,  was  expected,  and  therefore  not  aoddental. 
Secondly,  the  injuries  resulted  from  no  occurrence  whidi  is  referable 
to  any  particular  moment  of  time  which  is  definitive.  The  word  "ac- 
cident" is  derived  from  the  Latin  verb  "aocidere,"  signifying  "fall  up- 
on, befall,  happen,  chance"  (Century  Dictionary),  and  denotes  an  event 
which  occurs  upon  the  instant,  rather  than  something  which  contin- 
ues, progresses,  or  develops.  In  Marshall  v.  East  Holywell  Coal  Co., 
Ltd..  7  W.  C.  C  19,  it  was  held  that  a  *'heat  hand*'  or  "beat  knee,"  a 
miner's  injury,  caused  by  the  gradual  process  of  continual  friction,  was 
not  an  accident  Collins,  M.  R,  said  that  ''the  accidental  must  be  some- 
thing which  is  capable  of  being  assigned  to  a  particular  date."  Math- 
ews, L.  J.,  said: 

"It  seems  to  me  that  it  would  be  as  reasonable  to  call  the  occur- 
rence an  accident  as  to  say  that  it'  was  an  accident  when  a  man  ceased  to 
be  able  to  work  because  he  was  worn  out  by  long  hard  work." 

In  Steel  v.  Cammell,  Laird  &  Co..  Ltd..  7  W.  C.  C  9,  it  was  held 
that  lead  poisoning,  being  due  to  a  gradual  process,  could  not  be  acci* 
dental  in  its  origin.  One  of  the  reasons  assigned  by  the  court  for  its 
decision,  was  the  fact  that  the  statute  required  a  notice  of  an  accident 
to  be  given  within  a  stated  period  after  it  occurred,  and  that  from  this 
it  was  to  be  inferred  that  the  accident  contemplated  must  be  one  haying 
a  definite  moment  of  origin.  The  same  conclusion  can  be  drawn ' 
from  our  statute  requiring  a  notice  of  an  accident  to  be  given  within  30 
dfiys  thereafter.  It  seems  to  me,  therefore,  that  as  the  injuries  in  this 
case  arose  from  the  application  of  a  poisonous  solution  during  the 
Woricing  hours  of  claimant  for  a  period  of  more  than  seven  days,  and 
as  the  application  was  voluntarily  made,  she  received  no  accidental  in- 
jury for  which  an  award  could  properly  be  granted. 

The  award  should  be  reversed,  and  the  claim  dismissed. 

Cochrane  and  Van  Kirk,  JJ..  concur. 

John  M.  Kellogg,  P.  J.  (dissenting).  The  claimant  sustained 
serious  injuries,  which  arose  out  of  and  in  the  course  of  the  employ- 
ment The  only  question  here  is:  Were  the  injuries  accidental,  within 
the  meaning  of  the  Workmen's  Compensation  Law?  The  employer 
who  conducted  a  drug  storey  in  connection  therewith  was  developing 
and  manufacturing  films.  The  claimant  had  been  employed  for  about  a 
week  before  September  30,  1919,  in  developing  the  films  in  a  solution 
which  contained  dangerous  chemicals.  It  was  necessary  for  her  to  dip 
the  fingers  of  the  left  hand  in  the  solution.  She  developed  from  500 
to  800  films  per  day,  many  of  which  required  the  insertion,  of  the 
fingers  in  the  liquid  several  times.  Before  September  30th  she  noticed 
that  her  fingers  were  tender,  and  as  she  was  leaving  for  lunch  on  that 
day,  about  11:30  a.  fai..  while  drying  her  hands,  she  "noticed  that  the 
flesh  was  broken  through,  sort  of  a  rash,"  and  that  her  fingers  were 
tender,  a  red  streak  around  the  nails,  and  that  the  nails  were  discol- 
ored. She  did  not  know  Ithat  there  was  any  abrasion  or  scratch  upon 
her  hand  before  that  time.  She  stopped  work,  but  white  spots  develop- 
ed upon  the  fingers  and  broke,  leaving  scars,  and  the  trouble  pro- 
gressed, with  the  result  that  her  finger  was  amputated,  and  she  suffered 
and  will  suffer  other  serious  consequences  from  the  poisoning.  She 
had  not  been  informed,  and  did  not  kAow,  that  the  solution  was  poison- 
ous 
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The  metol  solution  for  developing  filmi  is  a  German  preparation; 
som^imes.it  causes  poisoning  of  the  hand.  The  photographer  who 
was  sworn  upon  the  subject  swears  that  in  his  experience  of  18  years 
he  has  'known  of  two  persons  who  were  poisc^ned,  and  of  others  who 
were  affected  about  as  the  claimant  was  on  September  30th,  and  had 
to  quit  work  and  had  no  further  trouble.  .Many  people  can  use  the 
soltttion  without  any  inconvenience.  In  some  qises  it  may  cause  in- 
flammation of  the  hngers  around  the  nails,  making  them  very  tender, 
and  soon  the  skin  would  come  off,  as  though  something  rubbed  it, 
and  poisoning  may  result.  "Elon"  is  the  trade-name  of  a  substitute 
American  solution,  which  uses  parmidophenol  hydrochloride  in  place 
of  metol.  lit  is  less  refined  than  the  metol  and  is  much  stronger.  The 
solution  which  the  claimant  was  using  was  found  to  be  six  times  strong- 
er than  indicated  by  the  formula  upon*  the  bottle.  The  attending  physi- 
cian says  that  ithe  claimant  was  poisoned  by  the  solution,  and  that  he 
treated  another  person  who  was  poisoned  in  the  same  way. 

In  using  the  solution,  if  a  person  is  affected  by  it,  the  skin  is  irritated, 
and  the  blood  vessels  contracted;  the  contraction  of  the  blood  ves- 
sels is  the  most  serious  part  of  it  The  solution  .is  more  penetrating 
down  to  the  blood  vessels  than  poison  ivy  is.  In  poison  ivy  the  skin 
itself  is  inflamed,  but  it  does  not  go  through  the  skin.  Metol  poisons 
more  gradually,  but  is  practically  the  same.  It  may  develop  in  two 
or  three  days,  while  poison  ivy  would  not  develop  until  after  24  hours. 
The  metol  is  much  more  penetrating.  The  most  common  germicide  in 
use  is  bichloride  of  mercury;  it  takes  ithe  skin  off.  It  is  not  being  used 
now  by  surgeons,  because  of  its  effect  upon  them  and  the  patients. 
The  solution  used  here  was  stronger  than  the  ordinary  germicide.^  Be- 
fore September  30th  claimant  had  suffered  no  inconvenience  from  her 
fingers,  and  there  was  nothing  noticeable  in  their  condition, 
r  The  commission  has  found  that,  by  the  immersion  of  the  ftngers  in 
the  solution,  the  dangerous  chemicals  entered  the  pores  of  the  skin  of 
die  fingers  and  penetrated  the  tissues  and  flesh  undemeaith,  and  be- 
cause of  the  peculiar  poisonous  action  of  the  dangerous  chemicals  the 
blood  vessels  of  the  fingers  were  contracted,  particularly  the  blood 
vessels  of  the  little  finger  of  the  left  hand  and  as  a  result  the  injuries 
for  which  compensation  was  granted  resulted. 

G)ncededly  the  claimant  and  her  employer  did  not  anticipate  that  she 
was  liable  to  suffer  any  damage  or  inconvenience  on  account  of  «the 
use  of  the  solution,  and  the  first  injury  from  it  was  apparent  at  11 :30 
on  September  30th.  The  result  coming  from  such  an  unexpected 
source  and  in  the  manner  in  which  it  did,  was  an  accident 

"An  accident  is  an  event  which  takes  place  without  one's  foresight  or 
expectation;  an  event  that  proceeds  from  an  unknown  cause  or  is  an 
unusual  effect  of  the  known  cause,  and,  therefore,  not  expected."  Mat- 
ter of  Woodruff  v.  R.  H.  Howes  Construction  Co.,  228  N.  Y.  276,  127 
N.  E.  270.  ^ 

In  that  case  the  employee,  who.  had  a  frog  felon  in  the  palm  of  his 
hand,  resulting  from  the  continued  use  of  a  screwdriver,  was  denied 
compensation  because  there  was  no. evidence  that  the  iclon  resulted  in 
the  manner  in  which  he  thought  it  did.  It  did  no.t  appear  that  the  use 
of  the  screwdriver  was  the  cause  of  the  injury.  The  case  leaves  us  to 
assume  that  if  it  had  so  appeared,  compensation  would,  have  been  sus- 
tained. 

"  'Probably  it  is  true  to  say  that,  in  the  strictest  sense  and  dealing 
with  the  region  of  physical  nature,  there  is  no  such  thing  as  an  accident' 
[citing  authority].  But  our  point  of  view,  in  fixing  the  meaning  of  this 
contract,  must  not  be  that  of  the  scientist.  It  must  be  that  of  the  aver- 
age man  [citing  authorities].  Such  a  man  would  say  that  the  dire  reisuU, 
so  tragically  out  of  proportion  to  its  trivial  cause,  was  something  unlore- 


Digitized  by  VjOOQIC 


236  9  WORKMEN'S  COMPENSATION  L.  J.  (N.Y.)  [Feb, 

seen,  unexpected  extraordinary,  an  unlocked-for  mishap,  and  so  an  acci- 
dent. This  test— the  one  is  applied  to  the  common  speech  of  men — is  also 
the  te^t  to  be  applied  by  courts.'^  Lewis  v.  Ocean  Accident  &  Guarantee 
Corporation,  Limited,  of  London.  England,  224  N.  Y.  18.  21,  120  N.  E. 
56.  57  (7  A  L.  R.  1129). 

In  Matter  of  Gray  v.  Semet  Solvay  Co..  232  N.  Y.  ,  133  N.  E. 

,  the  claimant's  husband  was  a  patrolman  of  the  defendant's  plant, 

where  chemical  preparations  were  manufactured.  Chemical  odors  and 
fu;nes  were  constantly  emitted  from  it  He  complained  of  illness  July 
15,  1918,  and  died  in  September,  1918.  The  medical  evidence  indicated 
that  the  cause  of  death  was  mineral  poisoning,  or  serous  meningitis 
from  the  toxemia  due  to  the  poisonous  fumes  where  he  worked.  The 
award  was  sustained,  as  death  resulted  from  an  accidental  injury. 
We  must  assume  that  the  case  is  properly  reported  and  that  the  de- 
cision was  placed  upon  the  facts  stated. 

In  Pursell  v.  G.  Levor  &  Co.,  193  App.  Div.  920,  183  N.  Y.  Supp. 
955,  an  employee  was  bleeding  skins  for  a  tanner.  Some  of  the  dye 
got  on  his  hands,  and,  in  rubbing  perspiration  from  his  forehead,  the 
dye  entered  a  fissure  or  scratch  in  his  skin.  Compensation  was  sus- 
tained. 

In  Keenan  v.  H.  D.  Roosen  Co.,  187  App.  Div.  962.  174  N.  Y.  Supp. 
908,  fumes  from  a  tank  over  which  the  employee  was  working  ag- 
gravated the  pneumonia  which  he  had,  and  death  followed,  and  death 
benefit  was  sustained. 

In  Kelley  v.  States  Metals  Co.,  184  App.  Div.  918,  170  N.  Y.  Supp.. 
1090.  while  cleaning  one  of  the  tanks  in  the  factory,  the  employee  was 
overcome  by  the  fumes,  and.  as  a  result  died  of  degenerative  changes 
in  his  kidneys  and  liver,  and  death  benefit  followed. 

•  In  Plass  V.  Central  New  England  R.  Co.,  169  App.  Div.  826.  155 
N-  Y.  Supp.  854,  it  was  held  that  a  poisoning  by  poison  ivy  was  within 
the  act.  Id,  221  N.  Y.  472.  117  N.  E.  952,  and  226  N.  Y.  449,  123 
N.  E.  852. 

In  Hart  v.  Wilson  &  Co.,  227  N.  Y.  554,  124  N.  E.  898,  a  wool  puller 
suffered  from  eczema  of  the  hands,  and  the  tetanus  germ  entered  the 
system  through  the  cracks  in  the  skin,  causing  death,  and  death  bene- 
fits followed. 

In  O'Dell  V.  Adirondack  Electric  Power  Co.,  223  N.  Y.  686,  119  N. 
E.  1063,  the  employee,  while  stringing  wires  in  an  ash  cellar  under  the 
boiler  room,  became  ill  from  coal  gas  on  August  5.  1916,  and  Novem- 
ber 6.  1916.  h*;  died  from  pulmonary  tuberculosis.  The  evidence  indi- 
cated that  the  gas  poisoning  was  the  cause  of  the  disease  which  caused 
his  death,  and  compensation  was  awarded   for  an  accidental   death. 

In  Eldridge  v.  Endicott  &  Johnson  Co.,  189  App.  Div.  53.  177 -N. 
Y.  Supp.  863.  we  held,  by  a  divided  court,  that  an  employee  who  had 
a  slight  cut  on  the  neck  from  a  razor,  and  became  afflicted  with  an- 
thrax on  the  following  day  while  unloading  hides,  and  died  of  anthrax, 
had  suffered  an  accidental  injury. 

In  Richardson  v.  Greenberg.  188  App,  Div.  248.  176  N.  Y.  Supp. 
651.  the  employee  was  leading  a  horse  afflicted  with  glanders,  and  he 
contracted  the  disease,  and  died  from  the  effects  of  it.  By  a  divided 
court  we  held  there  was  no  accident,  and  the  prevailing  and  dissent- 
ing opinions  say  much  which  may  be  of  interest,  here.  In  this  couri  it 
was  assumed  that  the  glanders  germ  entered  the  system  of  the  emplyoyee 
while  he  was  leading  the  horse,  and  the  question  upon  which  the  dis- 
agreement arose  was  whether  there  was  an  accidental  injury.  The 
practical  difference  between  the  Greenberg  and^  the  Eldridge  Case  be- 
fore our  court  was:  In  the  former,  tlie  germ  entered  through  a  crack 
in  the  skin;  in  the  latter,  it  was  inhaled.  The  former  was  held  acci- 
dental: the  latter,  not.     The  Court  of  Appeals   (228  N.   Y.  21.   126  N. 
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E.  254)  reversed  the  Eldridge  Case  upon  the  ground  that  there  was  . 
no  evidence  that  the  anthrax  germ  passed  from  the  hides  the  employee 
was  handling  into  his  person;  that  the  court  could  not  take  judicial 
notice  of  the  nature  of  the  skins,  whether  susceptible  to  anthrax,  or 
to  the  method  or  likelihood  of  inoculation  by  the  employee.  The 
court  did  not  pass*  upon  the  question  whether,  if  the  germ  which  caused 
his  inoculation  came  from  the  hides  it  would  be  an  accident;  but, 
in  view  of  the  cases  we  have  referred  to.  it  seems  that  that  question 
has  been  settled,  and  that  the  Greenberg  Case  does  not  stand  in  the 
%way  of  compensation  here.  The  evidence  shows  that  the  poisoning 
here  is  similar  ia  its  nature  and  effect  to  that  of  poison  ivy,  and,  as 
jve  have  seen,  such  poisoning  is  'accidental.  . 

^  Chapter  538,  §  1,  of  the  Laws  of  1920,  added  article  2- A.  to  the 
Workmen's  Compensation  Law.  The  history  of  the"  article,  and  of  the 
cases  covering  the  injuries  therein  referred  to.  makes  it  quite  clear  that 
the  article  was  added  to  the  law  to  remove  certain  doubts  which  the 
interpret.ition  by  the  courts  of  the  Workmen's  Compensation  Law,  as 
it  theretofore  existed,  had  created  in  certain  cases,  and  may  be  con- 
sidered as  a  legislative  interpretation  of .  the  former  law.  Section  49-b 
of  the  article  reserves  the  right  of  employees  with  respect  to  diseases 
which  otherwise  might  be  construed  as  accidental  injuries.  The  spirit 
of  the  amendment  fairly  invites  the  present  awaid.  It  is  a  mistake  to 
consider  that  the  clamant  is  suffering  from  an  occupational  disease; 
her  injuries  come  from  poisoning  inflicted  upon  her  in  the  course  of 
and  which  arose  out  of  her  employment.  The  award,  when  applied 
to  the  evidence,  justifies  and  compels  the  conclusion  that  at  first  the 
poisonous  liquid  caused  the  fingers  to  become  tender  by  wearing  away 
of  the  outer  skin,  thereby  permitting  the  poison  thereafter  to  enter  the 
system  through  the-skin,  as  so  worn  away,  and  the  accident  was  the 
unexpected  entry  through  the  skin  of  the  poison  at  places  where  the. 
occupation  had  destroyed  the  protection  which  th§  outer  skin  other- 
wise would  have  afforded  the  claimant 

I  favor  an  affirmance. 

Kiley,  J.,  concurs. 


JENCZEWSKI  ET  AL.  V.  ALUMINUM  CO.  OF  AMERICA. 

(New  York  Supreme  Court  Appellate  Division.  Third  Department. 
December  28,  1921.) 

191  Ne^v  York  Supplement.  392. 

1.  MASTER  AND  SERVANT  —  INJURIES  DURING  DISOBEDI- 

ENCE OF  ORDERS  NOT  COMPENSABLE. 

In  the  absence  of  explanatory  circumstances,  an  employee  injured  in  a 
passageway  which  he  was  forbidden  to  enter  was  outside  of  the  sphere 
of  his  duties,  so  as  to  defeat  recovery  under*  the  Workmen's  Compensation 
Law. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  375[1].) 

2.  MASTER  AND  SERVANT  —  GENERAL  FINDING  OF  INJURY 

IN  EMPLOYMENT  HELD  INS  U  F  F I  C I  E  N  T  TO  SUSTAIN 

COMPENSATION  AWARD. 

In  proceedings  under-  Workmen's  (Compensation  I-aw  to  recover  for 
death  of  an  employee,  injured  in  a  passageway  in  which  he.  was  not  re- 
quired io  go.  in  returning  from  a  toilet  to  his  work,  involving  the  issue 
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as  to  whether  he  had  disobeyed  orders  in  using  the  passageway,  the  In- 
dustrial Board's  general  finding  that  the  accidental  injuries  "arose  out  of 
and  in  the  course  of  his  employment/'  without  a  specific  finding  on  the 
question  as  to  whether  he  was  violating  instructions  when  he  met  death, 
is  insufliicient  to  sustain  an  award. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

Appeal  from  State  Industrial  Board.  i 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67)  by  Wladyslowa  Jenczewski  and  others  for  compensation  for 
death  of  an  employee,  opposed  by  the  Aluminum  Company  of  America, 
employer  and  self -insurer.'  Award  for  claimants  by  State  Industrial 
Board,  and  employer  and  self -insurer  appeals.  Award  reversed,  and 
matter  remitted  to  the  board. 

Ar^ed  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Van  Kirk,  JJ. 

Cohn,  Chormann  &  Franchot,  of  Niagara  Falls  (Edward  E.  Fran- 
chot.  of  Niagara  Falls,  and  Paul  P.  Cohen,  of  Buffalo,  of  counsel),  for 
appellant 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Industrial  Board. 

Watts,  Hunt  &  Findlay,  of  Niagara  Falls  (William  L.  Hunt,  of  Ni- 
agara Falls,*  of  counsel),  ^or  claimants. 

Cochrane,  J.  In  the  plant  of  the  appellant  are  fot^r  parallel  lines 
of  pots  used  for  reducing  aluminum  ore  to  metallic  aluminum.  Each 
line  consists  of  a  passageway,  and  on  each  side  of  the  passageway  is 
a  row  of  pots.  The  deceased  was  a  pot  tender.  The  place  of  his  work 
ws^s  in  line  3.  He  >^as  found  dead  between  pots  38  and  39  in  line  2. 
Th^  cause  of  his  death  was  dearly  established  as  contact  with  a  cur- 
rent of  electricity,  due  to  a  defective  electrical  appliance.  The  question 
for  determination  is  whether  the  accident  arose  out  of  and  in  the  course 
of  the  employment.  A^out  15  minutes  before  the  finding  of  hi»  body^ 
the  deceased  was  seen  entering  a  toilet  The  board  has  found  that'**on 
returning  from  the  toilet  in  some  unknown  manner  [he]  passed  be- 
tween pots  38  and  39  in  line  2' of  pots,  and  by  reason,  of  defective  in- 
sulation between  said  pots  38  and  59"  he  was  killed. 

In  going  to  the  toilet  he  would  pass  out  of  line  3,  where  he  was  at 
woKk,  into  an  aisle  6r  passageway  ttt  right  angles  to  the  different  lin^ 
passing  lines  2  and  1 ;  the  toilet  being  in  the.  latter  line.  The  place  of 
his  death  was  62  feet  ^rom  the  center  ^f  the.  aislb  or  passagew|iy*  ex- 
tending at  right  angles  to  the  different  lines.  In  other  words,  he  was 
Hhat  distance  out  of  his  natural  course  in  returning  ftom  the  toilet  io 
the  platre  of  his  work.  The  pots  on  line  2  were,  not  in  use  the  day  of 
the  accident,  and  none  of  the  employees  wei'e  at  work  in  that  line.  No 
duty  of  the  deceased  required  him  to  be  there.  It  is  not  elaimed  that  > 
he  could  reach  line  3  by  passings  between  pots  38  and  39,  where  his  dead 
body  was  found,  nor  in  any  other  way  than  .by  retracing  his  steos  the 
said  62  feet. 

[1,  2]  It  was  strongly  contended  by  the  appellant  before  the  board, 
and  much  evidence  was  given  on  the  point,  that  .the  employees  were 
under  orders  not  to  enter  a  line  where  they  were  not  working.  There 
was  evidence  to  the  contrary,  and  thus  a  question  of  fact  was  presented 
for  the  determination  of  the  board.  It  does  not  appear,  however,  from 
the  findings,  that  such  question  has  been  determined.  Its  importance 
consists  in  the  fact  that  if  the.  deceased  was  in  this  respect*  disobeying 
orders,  it  would  seem,  in  the  absence  of  explanatory  circumstances,  that 
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he  was  outside  of  the  sphere  of  his  duties,  and  that  an  award  could  not 
for  that  reason  be  made.'  Yodakis  v.  Smith  &  Sons  Carpet  Co.,  193 
App.  Div.  150,  183  N.  Y.  Supp.  768,  affirmed  230  N.  Y.  593,  130  N. 
E.  907.  The  board  has  merely  made  a'  general  finding  that  the  acci- 
dental injuries  "'arose  out  of  and  in  the  course  of  his  employment." 
As  sUted  in  Lorchitsky  v.  Gotham  Folding  Box  Co.,  230  N.  Y.  8,  128 
N.  C  899.  this  "is  a  mere  conclusion  and  an  award  ought  not  to  rest 
upon  so  general  and  inadequate  a  basis." 

Whether  or  not  the  deceased  was  disobeying  instructions  is  a  ques- 
tion which  either  has  been  evaded  by  the  board  or  else  its  importance 
has  not  been  appreciated.  Before  the  appellant  is  required  to  pay  an 
award,  it  is  entitled  to  have  that 'question  sqtiarely  decided.  It  is  mani- 
festly unfair  to  make  an  award  without  informing  the  party  against 
whom  it  is  made  in  what  manner  the  question  which  may  be  the  turning 
point  in  the  case  has  been  decided.  The  findings  here  are  in  general 
extremely  vague.  We  are  toW  that  "in  somp  unknown  manner"  the 
deceased  passed  between  pots  38  and  39  and  met  his  death,  and  yet, 
although  the  occasion  of  his  being  there  seems  to  have  been  unknown 
to  the  board,  the  latter  had  no  difficulty  in  passing  to  the  conclusion 
that  the  injuries  "arose  out  of  and  in  the  course  of  his  employment" 
Before  this  award  is  sustained,  I  think  there  should  be  specific  findings 
on  the  apparently  crucial  question  as  to  whether  the  deceased  was  vio- 
lating instructions  when  he  met  his  death. 

The  award  shouki  be  reversed,  and  the  tnatter  remitted  to  the  board. 
All  concur. 


JURMAN  V.   HEBREW  NAT.  SAUSAGE  FACTORY  et  al. 

(New  York  Supreme  Ccwrt,  Appellate  Division,  Third  Department 
irfovember  16,  1921.) 

191  New  York  Supplement'  339. 

MASTER  AND  SERVANT  —  LUNCHROOM  EMPLOYEES  HELD 
•'WORKMEN  REGULARLY  EMPLOYED,"  WITHIN  COMPEN- 
SATION  LAW: 

Employees  in  combination  delicatessen  and  lunchroom  business,  con- 
sisting of  cook,  waiter,  general  utility  man,  and  a  counter  man,  who  cut 
meats  at  the  counter  and  sold  articles  from  it  to  customers,  and  for  an 
hour  every  day  acted  as  waiter  at  the  lunch  tables,  were  ^'workmen  reg- 
ularly employed,''  within  Workmen's  Compensation  Law,  §  2,  group  45. 
making  an  employment  hazardous  where  four  or  more  workmen  or  ope- 
atives  are  regularly  employed,  though  counter  man's  ^ork  of  cutting  and 
handling  food  at  die  counter  be  considered  as  clerical  work,  but  a  fifth 
employee,  a  cashier,  was  not  a  workman. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  561.) 

Appeal  from  State  Indusftrial  Commission. 

Proceeding  by  Samuel  Jurman  under  the  Workmen's  Compensation 
Law  to  obtain  compensation  for  personal  injuries,'  consisting  of  an 
injury  to  claimant's  right  eye,  caused  by  the  explosion  of  a  bottle  of 
soda,  which  he  was  getting  from  a  refrigerator  for  a  customer.  The 
claim  was  opposed  by  the  Hebrew  National  Sausage  Factory,  the  em- 
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ploycr,  and  the  Travelers*  Insurance  Company,  insurance  carrier.  There 
was  an  award  of  compensation  by  the  State  Industrial  Commission,  and 
the  employer  and  insurance  carrier  appeal.    Awird  unanimously  affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Cochrane,  Henry  T. 
Kellogg,  Kiley,  and  Van.  Kirk,  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (William  B.  Davis  and  E. 
C  Sherwood,  both  of  New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for  respondent. 

Henry  T.  Kellogg,  J.  The  one  question  in  the  case  is  whether 
or  not  "four  or  more  workmen  or  operatives"  were  "regularly"  em- 
ployed, so  that,  under  group  45  of  section  2  of  the  Workmen's  Com- 
pensation Law  (Consol.  Laws,  c.  67),  the  employment  was  hazardous. 
The  employer  conducted  a  combination  delicatessen  and  lunchroom 
business.  There  were  10  tables  in  a  room  at  which  customers  were 
served  with  lunch  every  noon  hour.  Of  the  delicatessen  business  we 
know  only  that  there  was  maintained  a  counter  from  which  sausages, 
liam,  meats,  and  potato  salad  were  sold.  Five  persons  were  regularly 
employed.  They  have  been  described  as  a  cashier,  a  cook,  a  waiter, 
a  counter  man,  and  a  general  helper.  In  Matter  of  Europe  v.  Addison 
Amusements.  231  N.  Y,  105,  131  N.  E.  750,  it  was  said : 

"Generally  speaking,  a*workman  is  a  roan  employed  in  manual  labor, 
whether  skilled  or  unskilled,  an  artificer,  mechanic,  or  artisan,  and  an 
operative  is  a  factory  hand,  one  who  operates  machinery." 

In  Westbay  v.  Curtis  &  Sanger,  198  App.  Div.  25,  189  N.  Y.  Sup^. 
539,  it  was  held  that  messengers,  telegraphers,  telephone  operators, 
cashiers,  stenographers,  and  bookkeepers  in  a  stockholder's  office  were 
not  "workmen"  or  "operatives,"  under  group  45.  We  may  safely  con- 
clude, therefore,  that  in  this  employment  the  employee  who  was  classed 
as  a  cashier,  and  whose  regular,  if  not  sole,  duty  was  to  receive  money, 
was  not  a  "workman  or  operative." 

It  is.  otherwise  of  the  cook  and  the  waiter,  not  only  because  thdr 
work  must  have  been  essentially  manual,  but  for  a  special  reason  aris- 
ing from  the  wording  of  the  provisions  of  group  45.  Emptoyments  are 
there  made  hazardous  where  there  are  enga^^  ''four  or  more  workmen 
or  operatives  regularly,  in  the  same  business  or  in  or  about  the  same 
establishment.  ♦  ♦  ♦  except  farm  laborers  and  domestic  serv- 
ants." This  express  exception  of  domestic  servants  out  of  the  work- 
men class  shows  that  the  Legislature ,  regarded  the  service  of  all  such 
persons  to  be  that  of  "workmen,"  for  it  is  self-evident  that  none  can 
be  taken  from  a  class  who  do  not,  without  such  taking,  belong  to  it 
It  is  true  that  the  work  of  this  cook  and  waiter,  because  not  per- 
f orfhed  in  a  private  home,  was  not  domestic.  "  Howefver,  it  was  identi- 
cal in  character  with  that  of  domestic  cooks  and  waiters.  Consequently 
the  Legislature  has  clearly  indicated  that  the  nature  of  their  serv-. 
ices  is  that  of  "workmen."  The  helper  was  also  described  as  "a  gen- 
eral utility  man."  Apparently  he  helped  the  waiter^  lie  cook,  and  the 
counter  man.     He  was  a  man  of  all.  work,  and  therefore  a  "workman." 

The  counter  man  p4*esents  a  more  difficult  question.  We  know  that 
he  cut  meats  at  the  counter  and  sold  articles  from  it  to  customers. 
If  his  work  was  simply  that  of  cutting  and  handing  over  food,  together 
with  charge  checks  to  be  delivered  to  the  cashier,  his  work  was",  per- 
haps, more  manual  than  it  was  clerical.  However,  it.  is  a  proven -tact 
that  for  an  hour  every  day  he  ad«i  as  waiter  at  the  lunch  tables.  This 
was  not  as  if  he  were  a  clerk,  who  incidentally  and  intermittently  did 
waiter's  work.     Rather  was  he  a  clerk  at  one  time   (if  ever  such)  apd 
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a  waiter  at  another.  It  is  just  as  clear  that  he  was  thus  employed 
**regularly"  as  a  waiter  as  that  lunch  was^  "regularly"  served  in  the 
room  each  day.  It  seems  to  us,  therefore,  that  this  employee  may  be 
counted,  so  that  it  can  justly  be  said  that  in  this  employment  there 
were  four  ''workmen"  "regularly"  employed,  and  that  the  employment 
was  within  the  Workmen's  Compensation  Lai*. 
The  award, should  be  affirjned.     All   concur. 


KELLY  V.  NICHOLS  et  al. 

(New  York  Supreme.  Court,  Appellate  Division,  Third  Department 
December  28,  1921.) 

191  New  York  Supplement,  445. 

MASTER  AND  SERVANT  —  EVIDENCE  HELD  NOT  TO  SHOW 
COMPENSABLE  INJURIES  TO  AGED  ELEVATOR  OPERA- 
TOR. 

In  a  proceeding  under  the  Workmen's  Compensation  Law  by  .an  elec- 
tric freight  elevator  operator  69  years  old,  who  lost  consciousness  and  fell 
against  Uie  shaft  doors,  whep  he  pulled  on  the  cable  to  start  the  elevator 
downward,  where  it  was  shown  that  the  elevator  was  in  perfect  order, 
and  physicians  testified  that,  in  their  opinion,  he  sustained  an  apoplectic 
stroke  or  a  fit  of  epilepsy  at  the  moment  he  pulled  the  cable,  held,  that 
the  inferences  of  fact  conclusively  established  that  his  injuries  did  not 
arise  out  of  his  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 
John'M.  Kellogg,  P.  J.,  sind  Woodward,  J.,  dissenting. 

Appeal   from  State  Industrial   Commission. 

Proceeding  for  compensation  under-  the  Workmen's  Compensation 
Law  (Consbl.  Laws,  c.  67)  by  Thomas  Kelly,  employee,  opposed  by  J. 
•W.  T.  Nichols,  employer,  and  the  insurance  carrier.  From  an  award 
for  claimant,  the  employer  and  insurance  carrier  appeal.  '  Reversed,  and 
claim  dismissed. 

Argued  before  John  M.  Kellogg.  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  Kiley,  and  Van  Kirk,  JJ. 

B.  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of  New 
Yock  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  af  counsel), 
for  State  Industrial  Commission. 

Henky  T.  Kellogg.  J.  The  claimant  was  employed  to  operate 
a  freight  elevator  in  the  plant  of  his  employer.  The  motivt  power 
was. electricity,  and  the  elevator  was  started  and  stopped  by  pulling  up 
or  pulling  down  upon  a  cable  extending  through  it.  It  was  a  slow- 
speed  elevator,  and  started  only  with  a  g^duaJ  motion.  At  estch  of 
the  six  floors,  which  it  served,  there  were  double  doors  opening  out- 
ward from  the  elevator  shaft,  and  a  mechanical  device  made  it  im- 
possible to  start  the  elevator  if  the  doors  were  open;  Moreover,  the 
opening   of   the    doors    ooerated    through    this    device    automatically    to 
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stop  the  elevator,  if  it  were  in  motion.  Upon  the  day  when  it  is  claim- 
ed the  accident  occurred,  the  claimant  had  taken  the  elevator  to  the 
sixth  floor,  and  there,  with  the  doors  of  the  shaft  open,  talked  with 
an  acquaintance  for  a  brief  period.  Thereafter  he  closed  the  doors 
and  pulled  upon  the  cable  to  start  the  elevator  downward.  No  one 
knows  what  then  occurred,  for  the  claimant  simultaneously  lost  con- 
sciousness. He  came  to  his  senses  at  the  hospital  some  hours  later, 
but  was  unable  then  or  thereafter  to  recall  anything  which  occurred 
after  he  had  pulled  up  on  the  cable. 

Shortly  after  the  occurrence,  the  elevator  was  discovered  at  a  point 
in  its  shaft  about  3  feet  up  from  the  basement  fl()or.  The  shaft  doors 
were  open  and  the  claimant's  head  and  a  portion  of  his  body  extended 
outwardly  from  the  opening.  The  elevator  and  its  equipment  were 
intact  in  every  particular.  It  was  operated  immediately  after  the  oc- 
currence, and  for  many  months  thereafter,  and  was  then  and  has 
ever  since  been  in  perfect  working  order.  There  was  no  evidence  to 
indicate  that  the  clahnant  accidentally  struck  his  head  against  any 
projecting  object  in  the  elevator,  or  that  any  object  had  fallen  upon 
his  head,  or  that  his  body  had  come  in  contact  with  any  metallic  de- 
vice carrying  an  .electric  current.  The  claimant  was  69  years  of  age. 
When  examined  at  the  hospital,  he  was  found  to  have  a  blood  pres- 
sure of  200  and  to  be  suffering  from  arteriosclerosis.  One  of  the  phy- 
sicians testified  at  the  hearing  that  in  his  opinion  the  claimant  sustained 
an  apoplectic  stroke  at  the  moment  he  pulled  on  the  elevator  cable. 
Another  physician  expressed  the  opinion  that  he  suffered  from  a  fit  of 
epilepsy.  No  phyisician  or  la3mian  gave  testimony  in  support  of  any 
other  theory. 

It  is  the  only  possible  inference  from  the  proof  that  the  plaintiff 
fell  and  sustained  bruises  as  a  result  of  an  attack  either  of  apoplexy 
or  epilepsy.  It  is  a  reasonable  inference,  also,  that  the  car  stopped  be- 
cause the  claimant  in  falling,  struck  the  shaft  doors  and  thereby  caused 
them  to  open.  The  claimant  is  entitled  to  no  statutory  presumption 
to  gain  his  case,  not  only  because  such  a  presumption  will  not  prove 
an  accidental  injury  (Joseph  v.  United  Kimono  G).,  194  App.  Div.  568, 
185  N.  Y.  Supp.  TOO),  but  because  the  just  inferences  of  fact  conclu- 
sively establish  that  his  injuries  did  not  arise  out  of  his  employment 

I  favor  reversal  and  dismissal. 
^        All  concur,  except  John  M.  Kellogg,  P.  J.,  and .  Woodward,  J.,  who 
dissent. 


LANDAU  V.  E.  W.  BLIsS  CO.  et  al. 

(New  York  Supreme  G)urt  Appellate  Division,  Third  Department. 
December  28,  1921.) 

191  New  York  Supplement,  454. 

MASTER  AND  SERVANT— EVIDENCE  OF  COMPENSABLE  LOSS 
OF  VISION  INSUFFICIENT.     , 

Award  ojf  compensation  for  loss  of  vision  held  supported  by  no  suffi- 
cient evidence  of  the  loss  being  caused  l^  an  injury  in  the  employment, 
but  to  rest  on  a  doctor's  conclusion  from  unjustified  assumptions. 

(For  other  cases., see  Master  and  Servant,  Dec*  Dig.  §  405[4].) 
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Appeal  from  State  Industrial  Board. 

Proceeding  by  Adolf  Landau  for  compensation  under  the  AYork- 
men's  Conipensation  LaW  (Consol.  Laws,  c.  67),  opposed  by^the  E. 
W.  Bliss  Company,  employer,  and  the  Travelers'  Insurance  Company, 
insurance  carrier.  From  an  award  of  the  State  Industrial  Commission, 
the  employer  and  insurer  appeal.  Award  reversed,  and  matter  remit- 
ted to  Board.* 

Argued  before  John  M.  Kellogg,   P.  J.,  and  Woodward,  Co^hrane^.^ 
Henry  T.  Kellogg,  and  Van  Kirk.  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (E.  C.  Sherwood  and  Wil- 
liam B.  Davis,  both  of  New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton.  Atty.  Gen.  v  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Industrial  Board. 

Woodward,  J.  The  State  Industrial  Commission  finds  as  con- 
clusions of  fact  diSit  on  May  1,  1919,  Adolph  Landau,  the  claimant,  was 
engaged  in  the  regulaV  course  of  his  employment  for  the  E.  W.  Bliss 
Companv,  and  that  "while  assisting  a  fellow  workman,  chipping  cast- 
ing at  the  plant  of  4iis  employer,  a  chip  of  said  casting  struck  said  claint- 
ant  m  his  left  eye";  that  "prior  to  May  1,  1919,  claimant  had  in  his 
left  eye  an  irregularly  shaped  subcapsular  opacity,  which  occupied  the 
entire  pupillary  area,  known  as  a  cataract"  Having  found  this  alleged 
opacity,  which,  according  to  Webster,  is  "the  state  of  being  opaque; 
the  quality  of  a  body  which  renders  it  impervious  to  the  rays  of  light; 
want  of  transparency,  opaqueness" — and  which  must,  of  necessity,  have 
prevented  the  claimant  from  getting  anything  like  full  vision  from  the 
left  eye,  the  commission  proceeds  to  find  that  "prior  to  May  1,  1919, 
claimant  in  no  way  suffered  from  or  experienced  loss  of  vision  in  his 
left  eye";  that  "the  chip  from  the  casting,  which  struck  the  claimant 
in  his  'left^  eye,  so  aggravated  the  pre-existing  condition  of  said  eye 
as  to  cause  the  claimant  to  lose,  as  a  result  thereof,  70  per  cent,  of  the 
useful  vision  of  said  left  eye."  Upon  the  basis  of  the  above  finding 
the  commission  has  made  an  award  for  89^/4  Mfeeks  at  the  rate  of 
$1652  per  week,  and  closed  the  case.  The  Employer  and  the  insurance 
carrier  appeal. 

The  appellants  admit  tliat  the  claimant  was  struck  in  the  eye  by  a 
small  piece  o|  casting,  but  contend  that  the  evidence  fslils  to  show  that 
the  loss  of  vision  is  due  to  the  alleged  injury.  -  Starting  with  the  find- 
ing that  there  was  an  opacity  of  the  Mt  eye  before  Uiis  accident  oc- 
curred, which  "occupied  the  entire  pupillary  area,"  constituting  what 
is  known  as  a  cataract,  it  would  seem  to  be  necessary  to  produce  some- 
reasonably  clear  testimony  to  show  that  the  trifling  accident,  which 
did  not  prevent  the  claimant ,  from  continuing  his  work  without  loss 
of  time,  as 'he  admits,  was  the  cause  of  the  loss  of  vision.  A  cataract, 
as  defined  by  Webster,  is  "an  opacity  of  the  crystalline  l^s,  or  of'  its 
capsule,  wbich  prevents  the  passage  6f  the  rays  of  light  and  impairs 
or  destrojTS  the  sight,"  and  the  crystalline  lens  seems  to  be  what  we 
known  as  the  pupillary  area,  whicn  was  entirely  occu^ed  by  this  cata- 
ract before  the  accident  Sec  Webster,  **Eye."  If  there  was  a  cat- 
aract "occupying  die  entire  pupillary  ariea"  before  the  accident  then  it 
must  be  that  the  vision  was  impaired  or  destroyed  at  tfiat  time,  and 
there  is  no  medical  testimony  in  this  case  to  dispute  this  finding,  of 
fact  and  necessary  conclusion. 

The  claimant  testified*  that  he  lost  no  time  by  reason  of  the  accident,, 
and,  answering .  questions  of  Commissioner  Gompers,  he  said  that  "Dr. 
Behan  and  other  doctors  told  me  that  the  ^fbw  was  so  big  that  it  has 
formed  a  c&taract,  and  to-day  (a  year  and  aliaH  after  the  accident)  I 
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can't  see  hardly  anything  with  my  left  eye."  Mr.  Gompers  asked: 
"And  you  saw  all  right  before  the  accident?"  The  answer  was:  "Sure 
thing."'  Of  course  this  question  and  answer  was  not  confined  to  the 
left  eye;  the  claimant  may  have  had  a  complete  vision  in  his  right 
eye.  Indeed,  the  record  shows  that  the  right  eye  is  entirely  normal. 
io .  that  any  general  testimony  that  the  claimant  could  see,  that  he  did 
hot  use  glasses,  etc.,  is  apart  from  the  question  involved  here,  and  that 
is  whether  the  impaired  vision  of  the  left  eye,  as  it  is  conceded  to  exist 
to-day,  is  the  result  of  the  accident  The  claimant  did  testify  that 
he  never  had  .any  trouble  with  his  eye  before  this  accident,  that  he  never 
noticed  anything  the  matter  with  his  dye,  that  he  could  read,  and  that 
to-day  he  could  riot  read  the  paper ;  but  none  of  these  things  goes  to 
the  question  at  issue.  A  cataract  is  not  usually  painful.  It  was  easy 
enough  for  the  claimant  to  go  on  using  his  left  eye  with  a  developing 
cataract  without  being  conscious  of  the  defective  vision  in  that  eye. 
He  may  be  in  entire  good  faith  in  his  testimony;  but  if  the  finding  of 
the  commission  that  there  was  a  cataract  before  the  acbident  is  well 
founded,  then  there  must  have  been  a  substantial  loss  of  vision,  and 
.  the  assumption  of  the  award  that  he  has  lost  70  per.  cent,  of  a  normal 
vision  hy  reason  of  the  accident  is  without  e\Mdence  to  sustain  it. 

Dr.  Behan,  who  appears  to  have  been  in"  the  employ  of  the  E.  W. 
Bliss  Company,  made  a  report  to  the  commission  as  to  the  conditions 
found  on  the  2d  day  of  May.  1919,  the  day  following  the  accident.  He 
reports  that  he  found  the  right  eye  normal;  that  the  left  eye  showed 
loss  of  vision  of  20/70,  which  apparently  corresponds  substantially 
with  the  present  condition  and  that  there  was  the  caitaract  found  by 
the  commission  to  have  existed  before  the  accident;  that  there  was 
"no  swelli^ig  of  the  lens  observed,"  and  that  an  X-ray  o^  left  eye  was 
negative — that  there  was  no  foreign  substance  in  the  eye.  On  May  21, 
1919.  he  reports  substantially  the  same  conditions,  and  on-  the  17th  of 
March,  1920.  he  reports  that  a  "complete  examination  of  eyes  this  date 
reveals  no  •  change  in  findings  of  May  2,  1919,  as  noted  above,  nor  on 
refraction  results  rioted  on  May  21,  1919^"  and  declares: 

"It  is  my  opinion  that  the*  lenticular  changes  noted  in  the  left  eye 
existed  prior  to  the  injury  of  May  1,  1919,  for  the  reason  that  this  eye 
showed  no  signs  of  activity  within  24  hours  after  the  alleged  injury,  and 
because  the  lenticular  changes  noted  were  in  existence  within  24  hours  of 
said  injury  and  were  still  present  without  change  on  March  17,  1920. 
when  I  last  examined  this  patient" 

Dr.  Torok,  who  qualified  as  an  expert,  reported  that  he  examined 
the  claimant's  eyes  on  the  25th  day  of  February,  1920,  about  9  months 
after  the  accident  and  found  the  right  eye  normal  and  that  the  left 
eye,  normal  in  some  respects,  has  over  the  lens  "an  irregularly  shaped 
subcapsular  opacity  whith  occupies  the  entire  pupillary  area."  and 
that  the  vision  is  about  one-fifth  of  normal.  He  says,  that  the  claimant 
is  *'suflFering  from  a  partial  cataract  in  his  left  eye.  This  condition 
may  possibly  be  due  to  such  accident  as  that  which  occurred  to  him 
on  May  1.  1919."  This  doctor  was  called  as  a  witness  by  the  appel- 
lants, and-  testified  that  he  received  a  history  of  the  accident  from  the 
claimant;  that  the  claimant  told  hit^  he  was  hit  in  the  eye  by  a  large 
piece  of  casting.  He  says  that  he  thought  the  accident  did  not  produce 
the  condition  which  he  ioundr  says  that  the  testimony  showing  that 
there  was  only  a  small  piece  of  iron  thrown  into  the  claimant's  eye.  and 
that  there  was  no  reduction,  indicates  that  the  condition  was  not  pro- 
duced by  the  accident ;  tliat  a  cataract  would  be  produced  only  by  a  very 
severe  blow,  or. by  a  small  piece  entering;  the  eye,  injurying  the  lens,  in 
the  mtefSor  of  the  eyeball.  His  attention  being  called  to  Dr.  Behan's  re- 
port he  says  that  it  shows: 
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**That  the  day  after  the  accident  the  eye  was  absolutely  free  from 
inflammation,  and  he  had  exactly  the  same  condition  of  the  eye  that  I 
found  a  year  later,  which  would  be  very  much  in  favor  of  the  opinion 
that  the  opacity  of  the  lens  was  present  before  the  accident. 

This  same  witness  testified  that  the  cataract  was  not  likely  to  result 
in  24  hoiirs  under  the  clainfiant's  history  of  the  accident,  especially  as 
there  was  no  inflammation. 

It  is  obvious  that  the  commission  relied  upon  this  testimony  as  to 
the  existence  of  the  cataract  before  the  accident,  and  the  same  wit- 
ness discredits  the  theory  that  the  injury  produced  the  loss^  of  vision, 
fdr  he  says  that  he  found  the  conditions  the  same  as  those  reported  by 
Dr.  Behan  upon  his  examination  a  year  later.  Both  of  these  physi- 
cians agree  that  the  resulting  loss  of  vision  was  not  due  to  the  partic- 
ular accident. 

The  only  possible  foundation  for  this  award  must  be  found  in  the 
testimony  of  the  claimant  that  he  had  had  no  trouble  with  his  eye  prior 
to  the  accident  (a  thing  that  by  no  means  contradicts  the  established 
fact  that  the  cataract  existed  at  the  time  of  the  accident,  and  th'^t  the 
left  eye  showed  no  essential  difference  between  the  examination  made 
by  Dr.  Behan  one  day  after  the  accident  and  that  of  Dr. 'Torok  nine 
months  or  more  later)  and  the  unsworn  statement  of  Dr.  Copeland, 
who  assumes  that  the  claimant  was  struck  in  ,the  left  eye  by  a  piece 
of  casting,  that  the  eye  became  inflamed,  and  that  the  claimant  had 
had  a  loss  of  vision  since  then,  and  that  "'at  the  present  time,  however, 
the  loss  of  vision  due  to  the  accident  is  from  60  to  70  per  cent."  He 
gives  no  facts  to  justify  these  assumptions;  hij  information  is  purely 
hearsay,  so  far  as  appears;  and  he  merely  concludes  that  there  has 
been  a  loss  of  vision  due  to  the  accident. 

It  seerhs  to  us  entirely  clear  that  this  case  comes  within  the  rea- 
soning of  Gentelong  v.  American  Hide  &  Leather  Co..  194  App.  Div. 
9,  12.  184  N.  Y.  Supp.  808.  and  McCarthy  v.  Globe  Automatic  Sprin- 
kler Co.,  196  App.  Div.  619.  188  N-  Y.  Supp.  118.  and  that  the  award 
may  not  stand.     The  award  appealed  from  should  be  reversed. 

Award  reversed,  and  matter  remitted  to  the  board.     All  concur. 


ROSS  V.  HOWIESON  et  al. 

(New  York  Supreme  Court,  Appellate  Division.  Third  Department. 
November  16,  1921.) 

191  New  York  Supplement,  276. 

MASTER  AND  SERVANT  RY  TO  SEAMSTRESS  USING 

ENTRANCE  TO  PLACE  RK  ON  UPPER  FLOOR  HELD 

NOT  COMPENS.ABLE. 

Workmen's  Compensation  Act.  §  3,  subd.  4,  pr  viding  that  'employee" 
means  a  person  engaged  in  one  of  the  occupation  enumerated  in  section 
2,  or  who  is»  m  the  service  of  an  employer  who  e  principal  business  is 
that  of  carrying  on  or  conducting  a  hazaixlous  employment  on  the  premi- 
ses or  plant  or  in  the  course  of  his  employment  away  from  the  plant  of 
his  employer,  as  construed  by  wording  of  sectfon  before  amendment  by 
Laws  1916.  c.  ^2,  requires  that  the  employee,  rather  than^  the  employer, 
shall  be  engaged  in  employment  upon  the  premises  oY  at  the  plant,  or 
in  the  course  of  his  employment  away  from  the  plant,  of  his  employer, 
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and  hence  one  employed  as  a  seamstress  in  a  dressmaking  plant  on  an 
upper  floor  of  a  building,  who  was  injured  in  going  to  work  by  slipping 
on  a  piece  of  coal  in  lower  hall  of  building,  was  not  an  employee  entitled 
to  con^>ensation. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375[2].) 
(For  other  definitions,  sec  Words  and   Phrases,  First  and   Second 
Series,  Employee.) 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Cx)mmission. 

Claim  by  ,Winnifred  Ross  for  compensation  under  the  Workmen's 
Compensation  '  Law  against  Howieson,  employer,  and  the  Travelers* 
Insurance  Company,  insurance  carrier.  From  an  award  by  the  dom- 
mission,  the  employer  and  the  insurance  carrier  appeal.  Reversed,  and 
claim  dismissed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Cochrane,  Henty  T. 
Kellogg,  Kiley,  and   Van  Kirk,  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (William  B.  Davis,  of  New 
York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for  the  Commission. 

Henry  T.  Kellogg,  J.  The  employer  maintained  a  dressmaking 
plant  on  one  of  the  upper  floors  of  a  building  situate  at'  No.  2  West 
Forty-Seventh  street  in  the  city  of  New  York.  He  did  not  own  the 
building,  nor  was  he  in  possession  of  any  portion  of  its  rooms,  hall- 
ways, or  staircases,  other  than  those  upon  the  floor  where  his  plant  was 
located.  The  claimant  was  a  seamstress,  who  worked  in  the  plant  of 
her  employer.  While  entering  the  lower  hall  of  the  building,  she  step- 
ped upon  a  piece  of  coal,  slipped,  and  fell  to  the  floor,  and  sustained 
various  injuries,  for  which  an  award  has  been,  made. 

An  employee  is  defined  in  subdivision  4  of  section  '3  of  the  Work- 
men's Compensation  Law   (Consol.  Laws,  c.  67)  as  follows: 

"  ^Employee'  means  a  person  engaged  in  one  of  the  occupations  enu- 
merated in  section  2  or  who  is  in  the  service  of  an  employer  whose  prin- 
cipal business  is  that  of  carrying  on  or  conducting  a  hazardous  employ- 
ment upon  the  premises  or  at  the  plant,  or  in  the  course  of  his  employ- 
ment away  from  the  plant  of  his  employer." 

The  sentence  is  badly  constructed,  owing  to  the  fact,  dotibtless,  that 
the  subdivision  as  originally  enacted  was  amended  by  the  process  of 
removing  entire  phrases  therefrom  and.  adding  others  thef-eto.  Chap- 
ter 622,  Laws  of  1916.     The  subdivision  originally  read  as  follows: 

"'Employee'  means  a  person  who  is  engaged  in  a  hazardous  employ- 
ment in  the  service  of  an  employer  carrying  on  or  conducting  the  same 
upon  the  premises  or  at  the  plant,  or  in  the  course  of ,  his  employment 
•^way  from  the  plant  of  his  employer."     Chapter  41.  Laws  6f  1914. 

Read  in  the  light  of  this  previous  enactment,  it  is  evident  that  the 
subdivision  as  now  reconstructed  requires  that  the  employee,  rather 
than  the  employer,  shall  be  engaged  in  employment  "upon  the  prem- 
ises or  at  the  plant,  or  in  the  course  of  his  employment  away  from  the 
plant  of  his  employer."  The  Workmen's  Compensation  Law  is  thus 
made  to  embrace  within  its  protection  two  distinct  classes  of.  employees, 
viz.:  (1)  Those  actually  upon  the  employer's  premises  or  at  his  plant; 
and  (2)  those  who  are  absent  from,  the  plant  or  premises  for  the  fur- 
therance   of    the    employer's    purposes    while    in    the    actual    course    of 
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executing  the  same.  As  to  all  employees  whose  work  is  to  be  performed 
at  a  particular  plant  or  place,  the  cases  are  clear  that  the  day's  work 
begins  at  the  jiant  or  premises,  under  the  control  of  the  employer, 
where  such  work  is  to  be  executed. 

In  Manor  v.  Pennington,  180  App.  Div.  130,  167  N.  Y.  Supp.  424. 
the  employer  was  in  possession  of  the  first  and  second  floors  of  a 
garage  building,  where  he  was  performing  work  of  construction.  An 
employee  met  with  his  death  from  an  exi^osion  of  a  boiler  in  the  cel- 
lar of  the  building,  to  which  he  had  gone  for  the  purpose  of  eating  his 
midday  meal..  It  was  held  that,  as  the  cellar  was  not  the  premises  of 
the  employer,  the  claim  made  for  the  death  of  the  employee  was  not 
compensable.  In  Etherton  v.  Johnstown  Knitting  Mills  G).,  184  App. 
Div.  820,  172  N.  Y.  Supp.  724,  an  employee  went  to  the  basement. of 
the  plant  of  her  employer  to  set  a  bottle  of  tea  on  the  boiler  to  heat 
it  for  her  lunch,  and  was  injured  by  a  fall  on  the  basement  staircase. 
An  award  for  her 'injuries  was  sustained.  In  Donlon  v.  Kips  Bay 
Brewing  &  Malting  Co.,  189  App.  Div.  415,  179  N.  Y.  Supp.  93,  an 
award  for  the  death  of  an  employee,  who  fell  down  an  elevator  sh^^ft 
while  walking  about  the  plant  of  his  employer  after  having  had  lunch  in 
a  room  of  the  plant  set  aside  for  that  purpose,  was  affirmed.  The  dis- 
tinction is  that  in  the  two  last  cases  the  accident  occurred  oh  the  prem- 
ises of  the  employer,  while  in  the  Manor  Case  it  occurred  away  from 
such   premises.     In  the  Manor  Case  it  was  said: 

'This  accident  did  not  occur  upoh  the  premises  or  at  the  plant  of  the 
employer,  but  upon  the  premises  or  at  the  plant  of  the  Nannan  &  Henry 
Garage  Company,  where  neither  the  employer  nor  the  employee  had  any 
rights,  except  by  the  license  of  the  owners;  it  occurred  *away  from  the 
plant  of  his  employer,*  but  not  'in  the  course  of  his  employment* " 

In  Berg  v.  Great  Lakes  Dredge  &  Dock  Co..  173  App.  Div.  82,  158 
N.  Y.  Supp.  718,  an  employee  fell  into  the  water  from  a  dock  while 
waiting  for  a  boat  to  take  him  to  a  dredge  upon  which  he  was  employed 
and  lived,  and  in  consequence  was  drowned.  A  claim  for  his  death 
was  disallowed,  on  the  ground  that  the  employee  had  not  reached  the 
plant  of  his  employer.  In  Murphy  v.  Ludlnm  Steel  Co.,  182  App. 
Div.  139,  169  N.  Y.  Supp.  781.  it  was  held  that  an  employee  killed 
upon  the  premises  of  his  employer  was  not  within  the  Workmcn-s  . 
Compensation  Law,  for  the  reason  that  the  place  of  the  accident  was 
not  the  premises  upon  which  the  business  of  the  employer  was  con- 
ducted. In  referring  to  subdivision  4  of  section  3  of  the  Workmen's 
Compensation  Law  Uie  court  said: 

"Evidently  the  premises  meant  are  not  any  lands  which  the  employer 
owns,  but  rather  the  immediate  premises  or  grounds  upon  which  the  plant 
is  located." 

This  case  was  affirmed  in  227  N:\Y.  634,  126  N.  E.  915.  The  same 
principle  was  involved  in  Matter  of  Mclnemey  v.  B.  &  S.  R.  R.  'Corp., 
225  N.  Y.  130,  121  N.  E.  806,  where  an  employee  engaged  to  work  in 
a  railroad  yard'  was  injured  on  his  way  home  at  a  point  on  the  railroad 
right  of  way  three  thousand  feet  from  his  place  of  work.  The  court 
said: 

"The  fact  that  an  employee  is  on  the  'premises*  of  his  employer  when 
those  premises  consist  of  a  railroad  right  of  way  or  yards  does  not  have 
the  significance  which  it  naturally  would  have  in  the  cases  of  an  ordinary 
manufacturing  plant'* 

In  Matter  of  Kowalek  v.  New  York  Consol.  R.  Co.,  229  N.  Y.  489. 
128  N.  £.  888^  it  was  held  ^t  a  guard  on  a  railroad  train,  who  had 
finished  his  work,  was  not  in  the  course  of  his  employment  while  await- 
ing a  train  which  would  take  him  home,  although  stsuiding  on  the  plat- 
form of  a  station  of  hi«  emplpyer,  upon  which  he  emerged  at  the  close 
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of   his   Avork.     In    Matter  of    De   Voe   v.    New    York    State    Railways, 

218  N.  Y.  at  page  320,  113  N.  E.  257,  L.  R.  A.  1917A,  250.  it  was  said: 

"The  employee  gets  up  an  the  morning,  dresses  himself,  and  goes  to 

•  work  because  of  his  employment ;  yet,  if  he  meets  with  an  accident  before 
coming  to  the  employers'  premises  or  his  place  of  work,  that  is  not  a 
risk  of  his  occupation,  but  of  life  generally." 

The  case  of  Matter  of  Littler  v.  George  A.  Fuller  Co.,  223  N.  Y. 
^369^  119  N.  E.  554.  does  not  in  the  least  derogate  from  the  doctrine 
set  forth  in  the  cases  cited.  It  was  there  held  that  an  employee  in- 
jured while  being  carried  in  a  truck  of  his  employer  from  his  place 
of  work  free  of  charge  could  have  a  recovery.     The  court  said: 

"The  place  of  injury  was  brought  within  the  scope  of  the  employ- 
ment because  Littler,  when  he  was  injured,  was  *on  his  way  *  *  ♦ 
from  his  duty  within  the^  precincts  of  the  company.'  Matter  of  De  Voe 
V.  N.  Y.  State  Railways,  218  N.  Y.  318,  320.  The  day's  work  began  when 
he  entered  the^  automobile  truck  in  the  morning  and  ended  when  he  left 
it  in  the  evening." 

•  It  was  thus  held  in  this  exceptional  case  that  "the  premises"  or  "the 
plant"  or  "the  precincts"  of  the  employer  must  be  considered  as  in- 
cluding the  truck  provided  by  the  employer  to  convey  his  men  to  work. 
The  doctrine  of  all  the  cases  is  to  the  effect  that,  in  the  case  of  a  la- 
borer engaged  to  work  at  a  factory  or  upon  certain*  fixed  premises, 
■  he  is  not  an  employee,  within  the  meaning  of  the  Workmen's  Compen- 
sation Law,  until  he  is  at  the  plant  or  upon  the  premises  of  his  em- 
ployer,- and  that  an  accidental  injury,  sustained  before  he  has  arrived 
or  after  he  has  departed  from  such  plant  or  premises,  is  not  compensa- 
ble. At  the  time  of  the  accident  in  the  case  at  bar  the  claimant  had 
not  arrived  at  a  plant  or  upon  premises  owned,  operated,  possessed,  or 
in  any  wise  controlled  by  her  employer.  It  would  be  grossly  unfair 
to  employers  to  cast  upon  them  the  burden  of  protecting  employees 
from  all  the  perils  attendant  .  upon  walking  to  or  from  their  work 
through  the  innumerable  hallways   and  over   the   many   stairways   of   a 

•  great  city  building,  commonly  traversed  daily  by  hundreds,  if  not 
thousands,  of  others  than  their  employees,  when  such  ways  are  not 
under  their  control,  and  the  perils  arising  therefrom  can  by  them  in 
no  wise  be  obviated  or  lessened.  There  must  be  a  definite  line,  the 
crossing  of  which  begins  or  ends  the  liability  of  an  employer  for  ar- 
riving or  departing  employees.  That  line  has  *been  fixed  by  subdi\Hsion 
4  of  section  3  of  the  Workmen's  Compensation  Law  at  a  point  which 
bounds  the  plant  or  premises  controlled  by  the  employer  for  the  pur- 
poses of  the  employment.  In  this  view  the  claimant  must  fail  in  her 
case. 

The  award  is  reversed,  and  the  claim  dismissed.     All  concur,  except 

John  M.  Kellogg,  P.  J.  (dissenting).  The  employer  owes  to  the 
employee  a  safe  place  in  which  to  work  and  a  safe  entrance  into  that 
place.  The  entrance  may  be  through  a  door  on  the  street,  or  a  step  or 
.  two  above  the  street  or  it  may  be.  as  in  the  Frey  Case,  stairs  lead- 
ing from  the  street  to  the  place  of  work  on  tiie  second  floor,  or,  as  in 
the  Ross  Case,  through  a  hallway  from  which  stairs  ascend  to  the  floor 
upon  which  the  shop  was  located.  In  the  Frey  Case,  while  leaving  the 
shop  on  the  second  floor  by  the  stairway  provided  for  that  purpose 
and  for  the  accommodation  of  the  floor  above,  she  was  run  into  by 
several  people  apparently  coming  from  the  first  floor  into  the  hallway 
and  swinging  a  door  against  her.  In  the  Ross  Case,  the  claimant,  in 
entering  the  hall  of  the  building  to  reikrh  the  stairway  to  her  place 
of  work,  slipped  on-  a  piece  of  coal,   fell,  and  received  her  injury. 

If  an  employer  locates  his  shop  on  the  second  floor  of  his  building, 
and  access  is  gained  by  a'  istairway  outside  or  in  the  building,  it  .would 
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seem  that  the  stairway  would  be  a  part  of  the  plant  or  premises  of  the 
employer,  and  it  would  not  be  material  whether  the  stairway  was  for  the 
sole  use  of  the  employer  or  for  the  joint  use  of  various  employers. 
The  question  of  property  right  in  the  stairway  is  immaterial;  tlie 
use  of  the  stairs  is  the  important  question,  and  between  the  employer 
and  employee  the  stairs  are  the  stairs  of  the  employer,  who  alone  fur- 
nished them  for  the  use  of  the  employee.  The  stairs  and  entrance 
way  were  not  constructed  for  public  use,  but  for  the  use  of  the  per- 
sons having  business  in  the  building,  and  whoever  might  have  calls  of 
business  or  pleasure  with  them.  An  employer,  whose  plant '  is  located 
above  the  first  floor  of  a  building,  necessarily  has  the  use  for  ingress 
and  egress  of  the  hallways  and  stairs  leading  thereto.  The  right  to  use 
them,  if  not  mentioned  in  the  lease,  follows  as  a  matter  of  right,  and 
if  the  employer  deems  the  stairs  or  entrance  way  insecure  for  his  em- 
ployee, he  may  locate  his  plant  elsewhere  or  cause  the  necessary  cor- 
rections to  be  made. 

If  the  employer  was  running  an  elevator,  or  maintained  a  stairway 
of  his  own  from  the  first  to  the  upper  floor,  the  case  fairly  would  fall 
within  the  Littler  Case,  223  N.  Y.  369.  119  N.  E.  554.  There  the 
.emiJloyer  was  carrying  his  employees  in  a  bus  from  a  place  near  their 
homes  to  the  plant  and  it  was  held  that  an  employee  who  was  in- 
jured in  the  bus  was  injured  in  the  course  of  his  employment,  and 
was   entitled    to  compensation.      We    quote: 

"The  place  of  injury  was  brought  within  the  scope  of  the  employ- 
ment because  Littler,  when  he  was  injured,  was  on  His  way  *  *  * 
from  his  duty  within  the  precincts  of  the  company." 

It  cannot  be  material  whether  the  employee  ran  an  elevator  of  its 
own  or  sustained  a  stairway  of  its  own.  It  located  its  plant  in  such  a 
way  that  it  was  necessary  for  the  employee  to  use  the  stairway  and  the 
hallway,  and,  so  far  as  we  are  interested  in  it.  they  may  be  treated  as 
a  part  of  the  plant  and  premises  of  the  employer. 

In  Mclnerney  v.  B.  &  S.  R.  R.  Corp..  225  N.  V.  130.  121  N.  E.  806. 
where  a  railroad  yard  employee  traveled  more  than  half  a  mile  upon 
the  right  of  way  and  fell  through  a  trestle,  it  was  held  that  he  was 
not  upon  the  employer's  premises  within  the  meaning  of  the  act,  as  he 
was  a  substantial  distance  from  the  "ambit"  of  his  employment  and 
going  in  an  unusual  way.  The  court,  referring  to  cases  where  the  em- 
ployee carries  with  him  the  character  of  an  employee  while  approach- 
ing or  leaving  the  premises,  savs  (225  N.  Y.  at  page  135.  121  ^^  E. 
807): 

"In  the  cases  which  have  been  called  to  our  attention,  where  the 
claim  of  an  employee  has  been  sustained  under  the  rule  which  we  have 
discussed  the  accident  happened  in  close  proximity  to  the  place  of  work, 
and  while  the  employee  was  on  the  premises  of  the  employer,  and  de- 
parting from  or  approaching  his  work  by  a  way  which  had  been  fur- 
nished or  adopted  by  the  employer  as  a  usual  and  customary  one.** 

In  Driscoll  v.  Gillen  &  Sons  Lighterage,  Inc..  187  .App.  Div.  909, 
173  N.  Y.  Supp.  825.,  226  N.  Y.  568,  123  N.  E.  863,  the  decedent  em- 
ployee was  the,  captain  of  a  lighter.  On  December  31st  he  started  for 
his  boat,  intending  to  spend  the  day  and  night  there.  He  was  seen  on 
shore  about  6  o'clock  in  the  evening,  carrying  some  food,  and  stated 
that  he  was  on  his  way  back  to  the  boat.  He  was  not  seen  thereafter 
Vmtil  May  2d,  when  his  body  was  found  in  the  water  near 'where  the 
boats  were  moored.  His  lighter,  the  Harry,  lay  alongside  the  lighter 
Greenpoint  in  the  East  River  at  Pier  22  in  Brooklyn.  It  was  hooked, 
fore  and  aft  to  the  lighter  Greenpoint,  and  «bout  two  feet  therefrom, 
and  the,  Greenpoint  was  secured  to  the  pier,  separated  from  it  a  like 
distance.     Ij  does  not  appear  whether  he  fell  from  the  Harry,  from  the 
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Greenpoint,  or  from  the  pier,  and  apparently  the  court  thought  it  was 
immaterial.  He  was  going  to  his  boat  from  the  pier,  over  the  way 
and  in  the  manner  the  employer  had  prepared  for  him.  The  award 
was  sustained. 

In  Re  Siindine,  218  Mass.  1,  105  N.  E.  433,  L.  R.  A.  1916A,  318. 
the  employee  was  injured  upon  the  stairs  while  going  to  her  luncheon. 
The  stairs  were  not  owned  or  in  the  control  of' the  employer,  but  were 
the  only  means  of  access  provided  for  the  employees,  and  it  was  held 
the  injury  arose  out  of  the  emplojrment. 

In  Martin  v.  Metropolitan  Life  Ins.  Co.,  197  App.  Div.  382,  189  N. 
Y.  Supp.  467,  the  defendant  owned  the  building,  which  occupied  an 
entire  block  in  New  York  City.  It  occupied  the  eleventh  and  twelfth 
floors  in  its  business.  The  remainder  of  the  buikiing  was  rented  to 
various  tenants.  The  claimant,  in  its  employ  on  the  eleventh  floor,  was 
injured  while  descending  the  elevator,  during  the  noon  hour,  for  her 
personal  reasons,  after  she  had  obtained  her  luncheon  at  the  employer's 
lunchroom  on  the  twelfth  floor,  and  it  was  held  that  she  could  not 
maintain  an  action  of  negligence,  as.  the  case  fell  within  the  Workmen's 
Compensation  Law.  There  the  claimant's  employer  only  used  in  its 
business  the  two*  floors,  and  those  two  floors  had  the  use  of  the  ele- 
vators in  common  with  all  the  tenants  of  the  building.  The  elevators 
were  the  only  means  which  the  employer  had  furnished  to  enable  its 
employees  to  pass  from  the  street  to  their  work.  The  ownership  of 
the  building  was  not  the  controlling  feature,  for  in  the  Mclnemey  Case 
the  railroad  company  owned  the  right  of  way  where  the  accident 
occurred;  but  it  was  too  remote  from  the  premises  or  plant  where  the 
employee  worked,  and  not  a  way  provided  for  its  use.  The  fact  that 
the  insurance  company  owned  the  building  did  not  extend  its  plant  or 
premises  of  emplojrment  to  include  the  entire  building.  The  plant  and 
premises  were  the  eleventh  and  twelfth  floor.  The  material  fact  is 
that  the  accident  took  place  upon  the  only  means  which  the  company 
had  furnished  its  employees  to  get  to  and  from  the  place  of  work. 

The  words  "upon  the  premises  or  at  the  plant  *  ♦  *  of  the  em- 
ployer," in  subdivision  4  of  section  3  of  the  Workmen's  Compensation 
Law,  do  not  refer  to  ownership  or  property  rights,  but  to  the  plant  or 
premises  as  used,  without  regard  to  who  owns*  or  controls  them.  Prem- 
ises upon  the  second  floor  of  a  building,  where  there  is  no  approach.* 
cannot  be  used  as  a  plant  or  premises  for  an  employment.  The  ap- 
proach, which  makes  it  possible  to  ,iise  it  for  practicable  purposes,  is  a 
necessary  incident  to  and  a  part  of  the  plant  or  premises,  so  that  the 
statute  is  not  speaking  of  title  to  property,  but  as  to  the  manner  in 
which  property  is  used.  The  stairway  and  hallway  in  question,  within 
the  liberal  spirit  which  should  control  the  construction  of  this  remedial 
statute  as  betwe^  the  employer  and  employee,  were  a  part  of  the  prem- 
ises or  plant  of  the  employment.  In  each  case  the  employee  was  at 
the  place  of  the  accident,  not  for  personal  reasons,  or  because  the 
stairway  or  hall  was  used  by  others  than  the  employer  and  his  em- 
ployees but  for  the  sole  reason  that  the  employer  had  furnished  this 
place  as  the  only  possible  means  of  access  to  the  workshops. 

In  Latter's  Case,  130  N.  E.  637,  the  factory  of  the  employer  was  on' 
the  fifth  floor,  which  he  held  under  a  lease  from  the  owner  of  the  build- 
ing. The  lease  did  not  in  terms  refer  to  the  elevator.  The  only  means 
of  access  to  the  factory  was  by  the  elevator  or  a  stairway;  the  ele- 
vator was  generally  used.  An  employee,  in  ascending  the  elevator  to 
bfgin  his  <ky's  work,  was  injured  thereon,  and  was;  given  compensa- 
tion, the  court  saying: 

He  "was  in  a  place  where  he  had  the  right  to  be  as  against  the  land- 
lord and  as  against  the  employer,  -who  ^ould  have  been  found  to  have 
authorized  its  use.    This  right  was  dependent  upon  and  arose  from  the 
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employment  and  the  risk  of  injury  while  using  the  elevator  was  an  inci- 
dent and  hazard  of  the  employment." 

In  the  instant  cases  the  employer  required  the  employees  to  use  the 
place  of  the  accident  as  a  condition  of  the  employment.  We  may  say, 
having  in  mind  the  quotation  from  the  Littler  Case,  that  the  place  of 
injury  was  brought  within  the  scope  of  the  employment  because  the 
employee,  when  she  ivas  injured,  was  on  her  way  tocher  duty  within  the 
precincts  of  the  company,  and  upon  the  only  way 'which  die  employer 
bad  made  it  possible  for  her  to  reach  her  work. 

I  favor  an  affirmance. 


FARR  V.  BABCOCK  LUMBER  &  LAND  CO.     (No.  594.) 

(Sul>reme  Court  of  North  Carolina.    Dec.  21,  1921.) 

109  Southeastern  Reporter,  833. 

2.  MASTER  AND  SERVANT  —  COMPENSATION  ACT  OF  TEN- 
NESSEE  HELD  NOT  TO  PRECLUDE  SERVANT  EMPLOYED 
IN  TENNESSEE  FROM  SUING  IN  NORTH  CAROLINA. 
The  Workmen's  Compensation- Act  of  Tennessee  does  not  preclude  an 
employee  who  was  employed  in  Tennessee,  but  who  was  injured  while 
working  in  North  Carolina,  from  bringing  action  in  county  in  which  he 
was  injured  for  injuries,  on  the  grounds  that  employer  failed  to  keep  a 
physician  at  the  camp  to  attend  employee  after  he  was  injured,  that  em- 
ployer employed  an  incompetent  physician,  and  that  employer  was  negli- 
gent in  faHing  to  provide  employee  transportation  to  his  home. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  369.) 

Exceptions  and  Appeal  from  Superior  Court.  Graham  County;  Hard- 
ing, Judge. 

Action  by  Ernest  Farr  against  the  Babcock  Lumber  &  Land  Com- 
pany. Order  overruling  motion  for  nonsuit  as  to  some  of  the  causes  of 
action  and  defendant  excepts  and  appeals.     Appeal  dismissed. 

The  plaintiff  is  a  resident  of  Graham  county,  and  the  defendant  is  a 
foreign  corporation  engaged  in  the  manufacture  of  lufnber.  with  plaAts 
in  Tennessee.  The  defendant  owned  timber  lands  in  Graham  county. 
and  operated  a  railroad  for  hauling  logs  from  Graham  to  its  plants.  The 
defendant  had  camps,  a  hospital,  and  an  office  in  Graham  county.  The 
plaintiff,  an  employee  of  the  defendant,  was  injured  while  in  the  prosecu- 
tion of  the  work  assigned  him.  The  complaint  states  .four  causes  of  ac- 
tion: (1)  Defendant's  faHure  to  provide  for  plaintiff  a  safe  place  in 
which  to  work;  (2)  defendant's  failure  to  keep  a  physician  at  the  camp 
to  attend  plaintiff  after  he  waS  injured;  (3)  defendaint's  employment  6f 
an  incompetent  i^ysician;  (4)  defendant's  negligent  failure  to  provide 
plaintiff  transportation  to  his  hopie  from  the  junction  on  the  road  of  de- 
fendant and  Knoxville  Power  Company.  Plaintiff  alleged  that  defendant 
had  imdertaken  to  provide  for  the  plaintiff  and  other  employees  a  com- 
petent physician  and  surgeon  when  needed,  and  made  a  monthly  charge 
or  assessment  which  was  deducted  from  the  employee's  wages. 
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The  defendant  denied  the  plaintiff's  material  allegations  aixl  alleged 
that  the  contract  of  en^plo)mient  was  made. in  Tennessee  and  subject  to 
the  provisions  of  the  Workmen's  Compensation  Act  (Laws  1919,  c.  123) 
passed  by  the  General  Assembly  of  Tennessee  on  April  15,  1919,  and 
made  effective  from  July  1,  1919. 

The  defendant  contended  that,  upon  the  face  of  the  pleadings — it 
having  been  agreed  that  the  contract  of  employment  had  been  made  in 
Tennessee — the  court  had  no  jurisdiction.  The  court  sustained  the  mo- 
tion, as  to  the  first  cause  of  action,  and  ovei  ruled  it  as  to  the  second, 
third,  and  fourth.  Upon  the  intimation  of  the  court  the  plaintiff  sub- 
mitted to  a  nonsuit  as  to  the  first  cause,  and  did  not  appeal.  The  court 
further  adjudged  that  the  trial  should  proceed  upon  the.  second,  third, 
and   fourth  causes.     The  defendant  excepted  and  appealed. 

Merrimon,  Adams  &  Johnston,  of  Abbeville,   for  appellant. 

R.  L.  Phillips  and  T.  M.  Jenkins,  both  of  Robbinsville.  for  appellee. 

Adams.  J.  [1]  His  honor  held  that  the  court  had  no  jurisdiction  of 
the  first  cause  of  action,  and  retained  the  second,  third,  and  fourth  causes 
for  trial  by  jury.  The  defendant  thereupon  excepted  and  appealed.  .The 
order  appealed  from  was  not  final  or  of  such  character  as  to  deprive 
the  defendant  of  any  substantial  right,  and  for  this  reason  the  appeal  was 
premature.  The  defendant  can  preserve  its  exception  until  a  final  judg» 
ment  is  rendered.  In  numerous  cases  this  court  has  held  that  a  prema- 
ture or  fragmentary  appeal  will  not  be  considered.  Hailey  v.  Gray,  93 
N.  C.  196;  Lane  v.  Richardson,  101  N.  C.  182.  7  S.  E.  710;  Piedmont  Co. 
v.  Buxton,  105  N.  C.  74,  11  S.  E.  264;  Emry  v.  Parker.  Ill  N.  C.  261. 
16  S.  E.  236;  Ry.  v.  King,  125  N.  C.  454.  34  S.  E.  541. 

.  [21  We  are  requested,  however,  t:  review  so  much  of  the  judgment 
as  retains  for  trial  the  second,  third,  and  fourth  causes  of  action.  As 
now  advised,  especially  in  the  absence  of  an  opposing  interpretation  by 
the  Supreme  Court  of  Tennessee,  we  are  of  opinion  that  the  sections  of 
the  Workmen's  Compensation  Act  cited  and  i:elied  on  by  the  defendant 
do  not  purport  to  interfere  with  the  jurisdiction  of  the  superior  court  of 
Graham  as  to  the  second,  third,  and  fourth  causes  of  action  stated  in  the 
complaint,  and  that  there  was  no  error  in  his  honor's  order  that  these 
causes  be  retained  for  trial. 

Appeal  dismissed. 

Walker,  J.,  concurs  only  in  dismissal  of  appeal. 


SOUTHERN  SURETY  CO.  v.  BEAIRD.     (No.  1192.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso.     Nov.  10.  1921.     Rehearing 
Denied  Dec.  1.  1921.) 

235  Southwestern  Reporter^  240. 

3.  MASTER  AND  SERVANT— NOTICE  OF  COMPENSABLE  IN- 
JURY  AND  CERTIFICATE  OF  NE  C  E  S  S  I  T  Y  OF  MEDICAL 
TREATMENT  HELD  WAIVED. 

Where  an  injured  employee^^s  physician  notified  the  insurer  within  30 
days  after  injury,  certified  to  the  Industrial  Accident  Board  within  two 
weeks  the  necessity  for  further  treatment,  and  thereafter,  at  least  once 
a  week,  notified  the  insurer  through  its  agent  of  the  employee's  condition 
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and  treatment,  but,  acting  on  such  agent's  assurances  that  certification 
to  the  Board  of  the  necessity  for  further  treatment  w^s  not  necessary, 
omitted  to  further  advise  it.  the  insurer  waived  the  giving  of  such  no- 
tices and  certificates,  as  required  by  Vernon's  Ann.  Civ.  St.  Supp.  1918. 
arts.  5236 — ^9.  to  5246 — 11,  and  was  estopped  from  asserting  the  want 
thereof,  or  any  action  the  Board  might  have  taken  had  notices  and  cer- 
tificates been  given,  even  though  sudi  notices  and  actions  of  the  Board 
with  respect  to  fees  and  charges  for  treatment  are  of  the  essence  of  thei 
insurance  contract 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

5.  MASTER  AJ^D  SERVANT  — '^HOSPITAL  SERVICES"  WITHIN 

COMPENSATION  ACT  DEFINED. 

Care,  meals,  heat,  and  artificial  light  furnished  to  a  disabled  employee 
commensurate  with  his  needs  are  included  in  "hospital  services,"  to  which 
such  employee  is  entitled  under  Workmen's  Compensation  Act  (Vernon's 
Ann.  Civ.  St.  Supp.  1918,  arts.  5246—9  to  5246—11),  though  furnished 
in  a  private  residence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [16].) 

6.  MASTER  AND  SERVANT  —  EVIDENCE  AS   TO   LIAJBILITY 

UNDER   COMPENSATION    ACT   FOR    HOSPITAL   SERVICE 

HELD  ADMISSIBLE. 

In  a  suit  to  set  aside  an  award  by  the  State  Industrial  Accident  Board 
for  hospital  services  rendered  to  an  injured  employee  by  his  father,  the 
court  did  not  err  in  admitting  evidence  that  the  father  had  furnished  his 
son  with  board,  lodgmg,  and  care,  nor  in  permitting  the  attending  phy- 
sician to  testify  that  the  liability  insurer's  agent,  in  its  behalf,  had  au- 
thorized the  rendition  of  such  services  without  certifying  to  the  Board 
the  necessity  fgr  further  medical  treatment,  as  required  by  Vernon's  Ann 
Civ.  Sji.  Supp.  1918,  art.  5246—9,  the  evidence  showing  that  it  was  within 
the  apparent  scope  of  such  agent's  authority  to  so  advise  the  physician. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  404.) 

Appeal  from  Eastland  County  Court;  R. .L.  Rust.  Judge. 

Suit  by  the  Southern  Surety  Company  to  set  aside  award  of  Indus- 
trial Accident  Board  to  C.  V.  Beaird.  Judgment  for  defendant,  and 
plaintiff  appeals.     Aflfirm«d. 

D.  T.  Mason,  of  Dallas,  T.  H.  McGregor,  of  Austin,  and  E.  F. 
Cameron,  of  El  P.aso.  for  appellant. 

Harrison,  Cavin  &  Key,  of  Eastland  and  H.  C.  Peyton,  of  Browji- 
wood,  for  appellee. 

Walthall.  J.  This  case  presents  a  suit  originally  in  the  justice  of 
the  peace  court  by  appellant.  Southern  Surety  Company,  to  set  aside  and 
cancel  an  award  made  by  the  State  Industrial  Accident  Board  to  C.  W. 
Beaird.  appellee,  for  hospital  services  rendered  by  him  to  Chester  L. 
Beaird;  his  son,  in  the  sum  of  $168. 

In  the  justice  court  the  trial  resulted  in  favor  of  the  Southern  Surety 
(Company.  An  appeal  was  duly  prosecuted  by  C.  W.  Beaird  to  the  county 
court,  where  a  trial  dc  novo  was  had  before  the  court  without  a  jury, 
resulting  in  a  judgment  in  favor  of  appellee  in  the  sum  of  $168,  from 
which  judgment  this  appeal  is  prosecuted. 

An  agreed  statement  of  facts  is  found  in  the  record,  from  which  we. 
with  some  s^breviations,  make  the  following  findings  of   fact: 
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On  the  19th  day  of  November,  1918,  Chester  L.  Beaird,  while  in  the 
employment  of  the  Snow  Transfer  Company,  and  while  in  the  perform- 
ance of  hi%  duty,  was  severely  burned  by  a  gasoline  explosion.  After  his 
injury  he  was  taken  from*  Ranger,  Tex.,  to  the  home  of  his  father,  ap- 
pellee, near  Brownwood,  Tex.,  where  he  was  confined  to  his  bed  continu- 
ously from  the  time  of  the  accident  to  May  i4,  1919.  During  all  of  the 
time  of  his  confinement  and  disability  he  was  under  the  constant  care  and 
treatment  of  a  physician.  Dr.  Brown.  On  the  21st  day  of  November,  1918. 
Chester  .L.  Beaird  entered  into  a  verbal  contract  with  his  father,  C.  W. 
Beaird,  appellee,  whereby,  for  and  in  consideration  of  $1  per  day.  appel- 
lee was  to  furnish  to  Chester  L.  Beaird  during  his  total  incapacity  care, 
meals,  fuel,  light,  and  other  ^necessaries  incident  to  his  sickness  and  to- 
tal incapacity.  Appellee  furnished  bis  son  with  a  room  and  bed  at  his 
farmhouse,  and  he  and  his  family  constantly  waited  upon,  and  cared  for 
Chester  L.  Beaird  during  his  sickness  and  total  incapacity  for  168  days. 
Chester  L.  Beaird  gave  no  notice  to  the  Industrial  Accident  Board  of  the 
accident  or  his  ne^  of  medical  attention;  nor  did  he  give  such  notice 
to  the  appellant,  Southern  Surety,  .Company.  Chester  L.  Beaird  did  not 
receive  authority  irom  the  Industrial  Accident  Board  or  the  Southern 
Surety  Company  to  contract  for  the  medical  services  or  the  care  and 
attention  furnished  him  by  appellee.  Commencing  with  the  second  w^ 
after  the  injury^and  continuing  up  to  thSfdate  of  the  trial  of  this  case, 
the  Southern  Surety  Company  has  been  paying  to  Chester  L.  Beaird  a 
weekly  compensation  of  $13.84  per  week,  said  payments  were  made 
through  E.B.  Henly,  an  insurance  agent. 

Within .  two  .weeks  after  the  injury  of  Chester  L.  Beaird  Dr.  Brown 
certified  to  the  Industrial' Accident  Boa^d  the  necessity  for  further  medi- 
cal treatment  of  Chester  L.  Beaird,  further  certifying  that  he  would  be 
totally  disabled,  for  several  weeks,  but  the  doctor  received  no  authority 
from  the  Board  for  the  continuance  of  medical. care  and  treatment 
Within  two  weeks  after  t^e  accident  Dr.  Brown,  at  the  reqtiest  of  Ches- 
ter L.  Beaird,  notified  E;  B.  Henly  ot  the  condition  of  Chester  L.  Beaird, 
and  of  his  treatment  and  the  necessity  for  such  treatment.  Henly  tol<} 
Dr.  Brown  that  his  agency  had  issued  a  policy  of  compensation  insurance 
for  the  Snow  Transfer  Company,  the  policy  being  issu^  by  the  Southern 
Surety  Company.  Henly  suggested  that  Dr.  Brawn  advise  the  Industrial 
Accident  Board  of  the  injury  and  necessity  for  treatment*  which  notice 
was  given  by  Dr.  Brown.  The  Board  replied  to  t)r.-  Brown  that  no  re- 
port had  been  made  of  the  accident  to  Chester  L.  Beaird.  Henly  advised,' 
Dr.  Brown  that  it  would  not  be  necessary  to  make  any  report^  as  he 
fully  understood  about  the  matter  sof  the  medical  treatment  by  Dr.  Brown 
and  at  the  home  of  his  father,  and^was  satisfied  with  the  treatment  and 
instructed  Dr.  Brown  to  continue  sanie.  Dr.  Brown  went  to  Henly  at 
least  once  a  week  for  the  purpose  of  notifying  him  of  the  condition  of 
Chester  X.  Beaird  and  of  the  necessity  for  ftu-ther  medical  and  hospital 
treatment  Finally  Henly  notified  Dr.  Brown  that  it  was  not  necessary 
for  him  to  continue  to  make  any  further  report  in  regard  to  the  condi- 
ticm  and  treatment  of  Chester  L.  Beaird,  as  he  fully  tmderstood  the  same, 
and  was  ;«rilling  that  such  treatment,  both  by  Dr.  Brown  and  by  the  re-, 
latives  of  Chester  L.  Beaird  at  the  home  of  his  father,  should  be  con- 
tinued as  long  as  same<was  necessary.  Upon  this  instruction  from  Henly 
Dr.  Browrf  discontinued  giving  weekly  notice  to  Henly,  but  did  make  an 
occasional  report  to  him.  In  making  such  reports  to  Henly  Dr.  Brown 
was  acting  for  hirtiself  as.  to  medical  attention,  and  at  the  request  and  for 
Chester  L.  Beaird  as  to  the  services  and  treatmem  then  being  rendered 
by  his  father,  appellee,  and  other  relatives.  -• 

At  the  request  of  Henly,  on  a  number  of  occasions,  Dr.  Brown  cai;- 
ried  weekly  compensation  vouchers  issued  by  the  Southern  Surety  Com- 
pany, to  Chester  L.  Beaird  under  the  terms  of  its  policy  and  delivered 
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same  to  Chester  L.  Beaird  at  the  home  of  his  father.  Dr.  Brown  then 
knew  of  claims  of  other  parties  against  appellant  being  paid  through 
the  agency  of  Henly  at  Brownwood.  Henly  &  Co  are  insurance  agents 
and  represent  ««ppellant  at  Brownwood. 

At  the  time  Dr.  Brown  first  notified  Henly  of  the  condition  of  Ches- 
ter L.  Beaird  and  of  his  treatment  of  him,  he  also  told  Henly  of  the  ar- 
rangement Chester  L.  Beaird  had  made  with  his  father  in  regard  to  his 
father  giving  him  hospital  care  and  treatment.  Henly  agreed  with  Dr. 
Brown  that  he  might  go  ahead  with  his  medical  treatment  and  agreed 
and  consented  that  Chester  L.  Beaird  might  be  kept  at  his  father's  home 
under  the  then  agreement  between  the  father  and  son,  for  a  charge  by 
the  father  of  $1  per  day  for  care,  treatment,  and  board, 

.  About  the  1st  of  February.  1919,  a  traveling  representative  of  ap- 
pellant was  in  Brownwood  at  the  office  of  Henly  &  Co..  and  requested 
Dr.  Brown  to  call  at  the  office  for  consultation  as  to  Chester  L.  Beaird. 
The  representative  requested  Dr.  Brown  to  submit  his  bill  for  services 
rendered  ami  for  medicines  and  dressings  used,  stating  at  the  time  that 
he  did  not  consider  appellant  responsible  for  more  than  two  weeks  re- 
gardless of  the  condition  of  Chester  U  Beaird ;  that  the  only  notice  given 
the  Board  by  Dr.  Brown  was  the  notice  of  December  2,  1918;  that  Dr. 
Brown  did  not  receive  any  authority  or  notice  from  the  Board  authoriz- 
ing him  to  continue  his  professional  services  to  Chester  L.  Beaird,  or  to 
have  continued  the  care  and  attention  and  hospital  services  then  being 
given  l^  appellee  at  his  home.  ' 

The  reason  Dr.  Brown  gave  no  further  notice  was  the  fact  that  he 
relied  on  the  statement  of  Henly,  as  above,  and  to  th<(  effect  that  it 
would  not  be  necessary  to  further  notify  the  Board ;  that  notices  to  him 
would  be  all  that  -would  'be  necessary.  When  Dr.  Brown  first  notified 
Henley  of  the  accident  to  Chester  L.  Beaird  and  of  the  medical  and  hos- 
pital treatment  he  was  then  receiving,  Henly  instructed  Dr.  Brown  to 
continue  the  medical  treatment  and  hospital  services  without  notifying 
the  Board  that' he  would  consent  to  both  the  medical  and  hospital  treat- 
ment and  service  without  either'  being  ordered  by  the  Board.  This  Henly 
repeatedly  told  Dr.  Brown.  Both  Dr.  Brown  and  appellee  relied  on  the 
statement  of  Henly.  and  for  that  reason  no  reports  were  made  to  the 
Board  other  than  the  one  made  about  the  2d  of  December,  1918. 

The  case  having  originated  in  the  justice  court,  it  was  agreed  on  the 
trial  in  the  county  court  that  the  appellant  pleaded  orally:  General  de- 
murrer; special  exception  to  appellee's  answer  that  the  services  rendered 
to  Chester  L.  Beaird  were  not  hospital  services;  that  it  was  not  shown 
that  the  cause  for  continued  hospital  services  had  been  certified  to  the 
Industrial  Accident  Board  as  required  by  law;  "general  demurrer  as  to 
the.  means  alleged  in  the  defendant's  answer,  and  defendant  authorised 
by  E.  B.  Henly  to  bind  the  Southern  Surety  Company  to  waive  notice  to 
the  Industrial  Accident  Board." 

[1.  2]  There  is  no  merit  in  the  first  assignment  complaining  of  the 
action  of  the  court  in  overruling  its  motion  to  quash  appellee's  appeal 
bond  in  perfecting  the  appeal  from  the  justice  court  and  dismiss  the  ap« 
peal  from  the  judgment  in  th^> justice  court  The  judgment  in  the  justice 
court  was  in  favor  of  appellant.  Southern  Surety  Conipany,  refusing  to 
allow  the  award  of  the  Industrial  Accident  Board  and  that  it  recover 
its  costs,  the  costs* amounting  to  $4.50,  and  paid  by  defendant,  Beaird. 

Beaird  evidently  was  entitled  to  appeal.  The  costs  are  not  estimated 
as  being  a  part  of  the  "amount  of  the  judgment"  in  fixing  the  amount 
of  the  appeal  bond  when  one  is  required  to  be  given,  the  costs  being  no 
part  of  the  "amount"  recovered.  The  bond  is  exclusive  of  costs.  A  fine 
analysis  of  the  law  by  Judge  Gaines,  as  it  is  now  written,  is  found  in 
Ya'rbrough  V.  Collins,  91  Tex.  306,  42  S.  W.  1052,  and  later  applied  by 
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Judge  Brown  in  H.  &  T.  C.  Ry.  Co.  v.  Red  Cross  Stock  Farm,  91  Tex. 
628.  45  S.  W.  375.     Beaird  could  appeal  without  bond.     . 

1 3,  4]  Under  the  second  assignment  error  is  claimed  to  the  overrul- 
ing of  the  general  demurrer;  the  contention  being. that,  unless  the  attend- 
ing physician  or  surgeon  certifies  the  necessity  to  the  Industrial  Accident 
Board  and  the  insurer  for  additional  hospital  services  during  the  second 
or  any  subsequent  week  of  continuous  total  incapacity  requiring  the  con- 
finement to  a  hospital,  and  from  week  to  week  certify  to  the  necessity  of 
another  >yeek  of  hospital  services,  the  insurer  is  not  liable  for  hospital 
services  furnished  the  injured  employefe. 

After  stating  the  time,  place,  and  the  fact  of  his  injury,  and  the  ex- 
tent of  i±  (a  severe  bum  from  gasoline  explosion),  it  was  alleged  that 
Dr.  Brown,  acting  for  and  at  the  request  of  Chester  L.  Beaird.  the  in- 
jured employee,  notified  appellant  as  quickly  as  he  could  ascertain  the 
name  of  the  ^ompany  insuring  Chester  L.  Beaird  and  within  thirty  days 
from  the  date  of  the  injury,  and  that  within  two  weeks  of  the  injury,  on 
December  2,  1918,  certified  to  the  Industrial  Accident  Board  the  necessity 
for  further  treatment  of  Chester  L.  Beaird,  showing  that  he  would  be 
totally  disabled  for  at  least  six  or  eight  weeks;  that  thereafter  Dr.  Brown 
at  least  once  a  week  notified  appellant  through  its  duly  authorized  agent, 
E.  B.  Henly.  of  the  condition  of  Beaird,  and  his  treatment ;  that  Henly  on 
each  occasion  told  Dr.  Brown  that  he  fully  understood  the  situation  and 
was  satisfied  with  the'  arrangements  for  care  and  treatment  of  Chester  L. 
Beaird,  and  for  him  (Dr.  Brown)  to  go  ahead,  and  that  Dr.  Brown,  act- 
ing on  the  assurances  and  requests  as  stated,  did  continue  his  treatment; 
that  DV.  Brown  told  Henly  that  he  wished  to  comply  with,  all  regulations 
as  to  certification  to  the  Board  and  association  the  necessity  for  treatment; 
that  Henly  assured  Dr.  Brown  that  such  certification  was  not  necessary, 
aud  for  him.  Dr.  Brown,  to  go  ahead;  and  that,  with  such  assurances 
from  Henly,  Dr.  Brown  omitted  to  further  notifyy  and  advise  the  Board, 
and  thereafter  did  no  more  than  to  advise  Henly.  Appellee,  after  plead- 
ing the  facts  as  above,  alleged  that  ap{^ellant  had  waived  the.  right  to  any 
other  notice  to  the  Board  and  was  estopjped  to  now  complain  of  any  in- 
sufficiency of  notice  to  any  concern  or  board.    ^ 

It  will  readily  be  seen  that  the  petition  does  not  fully  comply  with 
the  requirements  of  articles  5246 — ^9  to  5246—11,  Vernon  Texas  Civil 
Statutes  Supp.  1918,  but  it  is,  ii^sisted  by  appellee  that  Henly  and  the 
company  of  which  he  was  a  member  were  agents  of  appellant,  and  that 
the  facts,  pleaded  show  a  waiver  by  appellant  of  the  certification  and  no-  . 
tice  to  the  Board,  and.  as  well,  ftptices  to  appellant  as  insurer  for  addi-' 
tional  hospital  services. 

The  pleading  of  appellee  and  the  evidence  show  that  Henly  and  the 
company  of  which  he  was  a  member  were  agents  of  the  appellant.  South- 
em  Surety  Company,  and  fully  represented  it  at  Brownwood.  Tex.;  that 
Heoly  was  kept  fully  advised  by  Dr.  Brown  from  week  to  week  of  the 
condition  of  Beaird,  the  treatment  given  him,  and  the  necessity  of  it  and 
the  services  thea  being  given  him  by  his  father  ahd  the  agreed  arrange- 
ment between  Chester  L.  Beaird  and  his  father  for  such  care.  Henly 
frequently  assured  Dr.  Brown,  then  representing  Chester  L.  Beaird  in 
the  matter  of  giving'  the  required  notices  and  certificates,  that  he  was 
informed  as  to  everything  necessary  for  his  principal  and  the  Board  to 
know  in  the  premises;  and  assured  Dr.  Brown  that  further  notices  and 
certificates  would  not  be  necessary,  and  Dr.  Brown  and  Chester  L.  Bea- 
ird acted  upon  such  assurances. 

It  is  quite  evident  that  appellant's  agents  had  full  knowledge  of  all 
the  facts,  and  intended  to  and  did  surrender  and  relinquish  his  principal's 
right  to  notices,  and  any  action  the  Industrial  Accklent  Board  might  have 
taken  in  protecting  the  rights  of  appellant  by  requiring  certificate's  for 
additional  needed  treatment  -and  hospital   care.     We  are  of  the  opinion 
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that  the  answer  sufficiently  shows  that  appellant  voluntarily  waived  cne 
giving  of  the  required  notices  and  certificates  to  the  Board,  and  is  now 
estopped  from  asserting  a  want  of  either  notfce  .or  certificate  oT  any  ac- 
tion appellant  or  the  Board  might  have  taken  had  notices  and  certifi- 
cates been  given,  v  As  said  in  Sovereign  Camp.  Woodmen  of  the  World. 
V.  Putnam,  206  S.  W.  970,  the  principle  of  estoppel  in  equity  stands  upon 
the  very  foundations  of  right  and  fair  dealing;  it  considers  and  weighs 
the  conduct  of  men  in  their  dealings  with  each  other  and  gives  that  effect 
and  meaning  to  their  actions  which  common  sense  and  justice  dictate.* 

The  more  difficult  question  to  be  decided  here  seems  to  be:  Does 
the  fact  that  the  law  itself  \forbids  a  recovery  imder  the  act  unless  the 
notices  are  given  by  the  employee  for  the  amounts  expended  or  incurred 
for  hospital  services,  unless  the  insurer  shall  have  had  notice  of  the  in- 
jury, and  refused,  failed,  or  neglected  to  furnish  it,  alid  that  the  Board 
shall  regulate  all  fees  and  charge^  for  treatment,  have  the  effect  to  pre- 
vent a  recovery  by  the  insured,  where  •but  for  the  provisions  of  the  law 
a  recovery  could  be  had  by  the  employee?  In  other  words,  are  such  no- 
tices and  action  of  the  Board  essence  of  the  contract  of  the  insurer  to  . 
pay  for  necessary  treatment  of  the  injured  employee?  "^  We  have  con- 
cluded that  such. notices  and  action  of  the  Board  are  essence  of  the  con- 
tract, but  that,  as  said  by  Judge  Phillips  in  Equitable  Life  Assurance 
Society  of  U.  S.  v.  Ellis,  105  Tex.  526,  147  S.  W.  1152,  152  S.  W.'  625, 
concurrent  with  this  principle  is  always  the  qualification  that  this  is  so, 
tmless  there  be  a  waiver  or  estoppel.  Appellant  was  at  all  times  present 
in  the  person  of  its  agent.  Henly,  and  was  fully  advised  at  all  times  of 
the  character  of  the  care  and  treatment  then  being  furnished  the  injured 
employee,  and  the  cost  of  it  to  appellant,  and  by  his  advice  and  assur- 
ances to  Dr.  Brown  prevented  the  notices  and  certificate  to  be  given, 
which  but  for  such  advice  and  assurances  would  have  been  given.  We 
have  concluded  that,  'in  view  of  appellee's  pleas  of  waiver  ahd  estoppel, 
the  court  ^as  not  in  error  in  overruling  the  demurrer.  ^ 

[5]  By  the  third  assignment-  it  i^  insisted  that  the  special  exception 
to  the  answer  should  have  been  sustained,  as  the  character  of  the  services 
rendered  for  which  compensation  is  sought  are  not  hospital  services 
within  the  contemplation  of  the  Workmen's  Compensation  Act,  and  do 
not  include  board,  room,  rent,  fuel,  etc..  furnished  in«  a  private  residence. 

It  requires  no  argument  to  show  that  a  private  residence,  technically 
speaking,  is  not  a  hospital.  The  statute  provides  for  hospital  services. 
The  issue  is  presented  as  to  what  is  included  in  hospital  services.  Appel- 
lant insists  that  "hospital  services"  embraces  only  treatment  recdved  in  a 
hospital,  and  do  not  include  "hospital  care,  meals,  fuel,  light,  and  other 
neccs^ries."  for  which  the  charge  of  $1  per  day  is  made.  We  do  not 
concur  in  appellant's  contention.    The  expressions  used  in  the  statute  are: 

"The  employee  shall  be  entitled  to  the  medical  aid,  hospital  services 
and  medicines."  ''Such  additional  hospital  services  as  are  provided  in  this 
paragrraph  shall  not  be  held  to  include  any  obligation  on  the  part  oi  the 
association  to  pay  for  medical  or  surgical  services  not  ordinarily- provfded 
by  hospitals  as  a  part  of  their  services."  "Where  such  medical  aid,  hos- 
pital service  or  medicines  are  furnished  by.  a  public  hospital  or  other 
institution  payment  thereof  shall  be  made  to  the  proper  authorities  con- 
ducting the  same." 

•  The  statute  does  not  specify  the  services  to  be  rendered  other  than  as 
above,. and  the  evidence  offered  does  not  show  what  services  are  ordin- 
arily fumishd  by  hospitals  or  other  institutions.  The  articles  on  hospitals 
•we  have  examined  do  not.  specify  the  '  services  ordinarily  rendered  by 
hospitak.  We  can,'  however,  imagine  the  inconvenience  and  utter  lack  of  . 
what-  would  be  expected  of  a  hospital  service  that  did  not  furnish  some 
care,  meals,  heat  when  needed,  and  artificial  light  to  a  totally  disabled 
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employee.  We  think  the  service  should  at  least  b^  commensurate  with  tho 
need.  Again,  appellant's  agent  agreed  that  the  services  rendered  shoukft 
be  rendered,  and  the  compensation. 

What  we  have  said  indicates  our  view  on  the  matter  presented  by  the 
fourth  assignment  complaining  of  the  overruling  of  a  special  exception 
to  the-  answer  that  same  did  not  show  that  notice  had  been  given  to  the 
Board,  the  employer,  or  the  insurer  of  the  need  'of  hospital  services. 
Evidently  the  notice  provided  by  the  statute  vitally  affects  the  liability 
of  the  parties  entering  into  the.  contract  of  employment,  but  we  hold  under 
the  facts  of  this  case  that  appellant  waived  the  notice.  Rice  v.  Garrett, 
194  S.  W.  -667. 

[6]  The  court  was  not  in  error  as  complained  of  in  the  fifth  assign- 
ment in  admitting  evidence  that  appellee  had  furnished  the  insured  with 
board,  lodging,  and  cafe.  Nor  was  the  court  in  error,  as  complained  of 
in  the  sixl^  assignment,  in  permitting  Dr.  Brown  to  testify  that  Henly,  in 
})ehalf  of  the  appellant,  had  authorized  the  services  rendered  by  appellee 
to  the  injured  employee,  and  that  it  would  not  be  necessary  for  appellee 
to  certify  to  the  Board  the  necessity  for  further  medical  treatment.  To 
us  it  seems  to  .have  been  within  the  apparent  scope  of  the  authority  of 
Henly  to  have  so  advised  Dr.  Brown.  We  need  not  repeat  the  evidence. 
Henly's  authority  to  speak  for  appellant  as  agent  is  not  denied. 

The  agreed  weekly  compensation  of  $13.84  per  week  for  total  in- 
capacity of  the  injured  employee  for  work  does  not  exceed  the  average 
weekly  wages  provided  by  the  statute,,  and  did  not  include  the  services 
rendered  by  appellee.  The  seventh  and  eighth  assignments  complaining 
of  the  judgmcnjt  for  appellee  for  $168  for  services  for  the  care,  meals, 
light,  and  fuel  furnished  is  overruled. 

The  Court  was  not  in  error  in  overruling  appellant's  motioQ  for  a- 
new  trial  on  the  grounds  of  the  errors  assigned. 

Finding  no  reversible  errors,  the  case  is  affirmed. 
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DEARBORN  v.  INDUSTRIAL  ACC.  COMJMlSSION  OF  CALIFOR- 
NIA IT  AL.     (L.  A.  6809.) 

(Supreme  Court  of  California.    Dec.  20,  192L) 

203  Pacific  Reporter.  112. 

MASTER  AND  SERVANT  —  EVIDENCE  HELD  TO  SHOW  EM- 
PLOYMENT WAS  NOT  CASUAL  WITHIN  COMPENSATION 
ACT. 

Evidence  held  to  show  that  the  labor  cost  of  the  building  upon  which 
the  injured  employee  was  engaged  was  in  excess  of  $100,  and  the  time 
occupied  by  the  contemplated  work  more  than  10  days,  so  as^  to  support 
a  finding  of  the  State  Industrial  Commission  that  employee's  employ* 
ment  -was  not  casual  within  Workmen's  Compensation  Act,  §§  8a,  8c 
(Stats.  1917,  p.  835.) 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [2].) 

In  Bank. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Mrs.  Eliza- 
beth Hayden  and  others,  to  recover  compensation  for  the  death  of  S.  E. 
Hayden,  employee,  opposed  by  Florence  Ritchie  Dearborn,  employer.  An 
award  was  made  by  the  Industrial  \Accident  Commissk)n,  and  the  enN 
ployer  applies  for  certiorari  to  review  the  commission's  order.  Award 
affirmed. 

Jerome  H.  Kann,  of  Los  Angeles,  for  petitioner. 
A.  E.  Graupner,  of  San  Francisco,  for  respondents. 

Waste,  J.  This  is  a  proceeding  brought  to  review,  and  have  an- 
nulled, an  award  of  the  respondent  the  Industrial  Accident  Commission. 
S.  E.  Ha3rden  was  killed  on  March  24,  1920,  while  working  as  a  carpenter 
for  Fk>rence  Ritchie  Dearborn,  the  petitioner  herein.*  The  accident  was 
caused  by  his  being  thrown  from  an  automobile  while  on  his  way  to  a 
telephone  to  order  lumber  needed  in  the  erection  of  the  building  on  which 
he  was  working.  He  left  surviving  him  the  other  respondents,  a  widow 
and  three-  minor  children,  who  were  dependent  upon  him  for  support  The 
employer  denied  any  liability  for  compensation  for  the  death  of  Hayden, 
and  the  dependents  made  due  application  for  an  adjustment  of  the  claim. 
There  were  two  hearings  before  the  Commission.  On  the  first  the  appli- 
cants were  awarded  the  sum  of  $4,999.98.  That  decision  was  confirmed 
on  the  rehearing.  Thereupon  the  petitioner  brought  this  proceeding  in 
review. 

The  defendant  before  the  Commission,  the  petitioner  here,  denied  lia^ 
bility  for  compensation  in  the  matter  of  Hayden's  death,  upon  •the  ground 
that  his-  employment  was  both  casual,  and  not  in  the  course  of  petitioner's 
trade,  business,  profession,  or  occupation.  There  «was  ample  proof  that 
Hayden,  at  the  time  of  receiving  the  injuries  from  which  he  died,  was 
actually  performing  services  for  Mrs.  Dearborn.  The  burden  was  there- 
fore cast  upon  petitioner  to  prove  that  the  deceased  was  an  iixlependent 
contractor  in  the  matter,  or  otherwise  excluded  from  the  provisions  of 
the  Compensation  Act  Workmen^s  Compensation  Act,  §  19d  (Stats."  1917, 
p.  849).  She  was  unsuccessful  before  the  Commission,  which  found,  that 
the  employment  of  Hayden  was  not  casual,  and  made  the  award.  The 
correctness  of  that  finding  presents  the  otily  point  of  controversy  on  the 
hearing. 

17 — s-Vol.  IX— Comik. 
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The  material  facts  appear  without  conflict.  Mrs.  Dearborn,  the  peti- 
tioner, is  associated  with  her  husband  in  ranchilig  near  Blythe,  in  this 
state.  Being  desirous  of  having  a  small  dwelling  house  erected  for  the 
occupancy  of  her  brother  and  his  family,  she  employed  the  deceased, 
Hayden,  to  attend  to  the  matter  for  her.  She  ordered  the  lumber  and 
paid  the  labor  bills.    Ifer  testimony  relating  to  the  employment  is  that— 

"He  (Hayden)  was  to  build  that  little  house  at  Fertijla.  He  was  to 
receive  his  pay  by  the  day;  that  was  what  he  asked;  he  did  not  ask  for 
pay  any  other  way.  I  employed  him.  I  authorized  him  to  employ  the 
other  carpenters.  There  was  no  understanding  with  him  that  I  would 
give  him  a  lump  sum  of  money  for  building  the  house  so  that  he  could 
pay  them;  the  arrangement  was  hurried;  there  was  nothing  said  about 
help.  Ultimately  the  price  (for  the  help)  would  come  out  of  my  pocket 
The  only  sum  that  was  mentioned  was  the  amount  he  asked  me  for  his 
services  by  the  day — ^that  was  $8.50.  That  is  what  I  agreed  to  pay  him. 
There  was  no  provision  whatever  in  the  arrangement  with  Mr.  Hayden 
by  which  a  sum  of  money  was  to  be  paid  to  him  for  building  this  house, 
out  of  which  he.  could  pay  these  other  men." 

It  appears  also  that  Mrs.  Dearborn  bought  and  pakl  for  all  the  lum- 
ber and  materials  used  in  the  erection  of  the  building.  It-  seems  conclu- 
sively established,  therefore,  that  the  deceased  was  not  an  independent 
contractor  in  building  the.  house.  Was  he  otherwise  excluded  from  the 
^protection  of  the  act?  To  have  worked  this  result  his  employment  must 
have  been  both  casual,  and  not  in  the  course  of  the  business  or  occupa- 
tion of  his  employer.  As  before  stated.  Mrs.  Dearborn  was  engagied, 
with  her  husband,  in  farming.  Respondents  do  not  contend  that  the  em- 
ployment of  Hayden  was  in  the  course  of  that  business.  Hence  the  in- 
quiry narrows  ^o  a  consideration  of  the  alleged  nature  of  his  work. 

•  The  relevant  portion  of  the  Workmen's  Compensation  Act,  section 
8a  (Stats.  1917,  p.  835),  provides  that  the  term  ^'employee,"  as  used  in 
sections  6  to.  31,  inclusive,  of  the  act,  shall  be  construed  to  mean,  "every 
person  in  the  service  of  an  employer,  ♦  *  ♦  but  excluding,"  among 
Others,  any  person  whose  employment  is  casual.  Section  8c  of  the  act 
proyides'Hhat  the  term  "casual"  "shall  be  taken  to  refer  only  to  eniploy- 
nients  whe^e  the  work  contemplated  is  to  be  completed  in  not  exceeding 
ten  working,  days,  without  regard  to  the  number  of  men  employed,  and 
where  the  total  labor  cost  of  such  work  is  less  than  one  hundred  dollars/' 
The  application  of  this  test  to  the  facts  of  the  case  presents  the  question 
to  be  determined. 

At  the  outset  of  this  inquiry  we  may  repeat  what  was  said  by  the 
present  Chief  Justice  in  Southern  Pacific  Co.  v.  Industrial  Accident 
Comm.,  177  Cal.  378,  380,  170  Pac.  822,  823:. 

"This  court,  in  reviewing  awards  of  the  commission,  is  not  acting  as 
a  court  of  appeal.  It  has  no  power  to  weigh  the  effect  of  positive  evi- 
dence. It  must  assume  that  the  Commission  believed  all  the  evidence 
given  which  tends  to  sustain  the  award  made,  ♦  *  *  Section  84  [sec- 
tion 67  of  the  present  act]  of  the  Workmen's  Compensation  Act,  which 
gives  us  the  power  we  are  now  exercising  over  this  award  of  the  Com- 
mission, authorizes  us  to  annul  an  award  only  when  the  Commission 
acted  without  or  beyond  its  powers,  or  when  the  award  was  procured  by 
fraud,  or  is  unreasonable,  or  when  the  findings  of  fact  do  not  support 
it  The  findings  are  not  subject  to  review  except  in  so  far  as  they  may 
have  been  made  without  any  evidence  whatever  in  support  thereof.  The 
review  of  the  findings,  even  in  such  cases,  is  not  based  on  the  theory  that 
they  are  not  supported  by  the  evidence  and  that  we  are  weighing  evi- 
dence to  determine  that  proposition,  but  upon  the  theory  that  the  Com- 
mission has  no  jurisdiction  to  make  a  finding  where  there  is  no  evidence 
to  support  it 
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This  restatement  of  the  power  of  the  court  on  review  in  these  pr  »- 
ceedings  is  pertinent  for  the  reason  that  the  petitioner  takes  the  position 
that  there  was  no  evidence  in  this  proceeding  below  to  support  the  find- 
ing of  the  nbncasual  character  of  Hayden's  employment,  and  that  as  a 
consequence  of  such  absence  of  fact,  Uie  Commission  exceeded  its  juris- 
diction in  making  the  award.  If  the  petitioner's  contention  is  correct  the 
award  must  be  annulled;  otherwise  it  must  stand. 

According  to  the  testimony  before  the  Commission,  Mrs.  Dearborn 
contemplated  the  construction  of  a  small  dwelling  on  property  to  be  pur- 
chased, to  be  occupied  by  her  brother  and  his  family.  She  wanted  the 
work  to  be  done  quickly.  Consequently  she  talked  the  matter  over  with 
the  decedent,  and  employed  him  in  the  manner  already  shown.  She  was 
assured  by  Hayden  that  the  work  would  take  three. or  four  days.  Mrs. 
Dearborn  and  Hayden,  together,  ordered  the  first  list  of  materials  for  the 
building.  Hayden  secured  two  carpenters  to  work  with  him  on  the  job 
for  two  or  three  days,  agreeing  to  pay  them  $8.50  per  day,  the  same  wages 
he  was  to  be  paid  by  the  petitioner.  The  work  was  commenced  on  Wed- 
nesday, and  had  not  proceeded  far  before  the  carpenters  found  they  were 
short  the  amount  of  milling  needed  for  the  building.  Hayden  started  to 
go  to  a  nearby  store  to  telephone  to  the  lumber  company  about  the  short- 
age of  material.  He  had  not  gone  far  when  Mr.  Ritchie  brother  of  Mrs. 
Dearborn,  for  whose  use  the  latter  was  building  the  house,  volunteered 
to  take  him  to  the  store  in  his  automobile.  On  the  way  Ritchie  turned 
suddenly  to  avoid  running  down  a  chicken.  As  the  auto  swerved  back 
into  the  roadway,  which  was  in  the  sand,  Hayden  was  thrown  out,  com- 
ing into  violent  contact  with  the  ground,  and  sustained  the  injuries  which 
resulted  in  his  death.  The  work  on  the  building  was  interrupted  for  a 
short  time  on  the  day  of  the  accident,  and  for  a  like  period  on  the  day 
Hayden  was  buried.  Lumber  and  materials  for  the  job,  costing  in  all 
$454.39,  were  ordered,  from  March  24th  to  and  including  April  9th.  It 
was  used  in  the  building.  Mrs.  Dearborn  testified  that  workmen  were  on 
the  job  all  the  time  between  those  dates.  Switzer,  the  last  of  the  car- 
penters to  be  paid  off,  received  a  check  dated  April  10th.  He  testified 
that  he  worked  but  8,  9  or  10  days,  but  the  fact  remains  that  the  ma- 
terials were  being  furnished  to  and  were  used  in  the  erection  of  the  struc- 
ture by  some  one  over  a  period  far  in  excess  of  10  days.  The  total  cost 
of  the  labor  for  the  building  was  $189.15.  On  the  foregoing  evidence  the 
Commission  based  its  findings  and  made  the  award. 

The  petitioner  seeks  to  avoid  the  effect  and  compelling  force  of  the 
evidence  already  summarized  by  asserting  that,  while  the  cost  of  the 
labor  on  the  finished  house,  and  the  length  of  time  consumed  in  its  erec- 
tion, unite  to  remove  the  work  of  decedent  from  the  category  of  a  *'cas- 
ual  employment,"  the  work  actually  "contemplated"  by  her-  when  she 
employed  Hayden  was  completed  within  10  days,  and  at  a  cost  for  labor 
of  less  than  $100.  In  support  of  this  contention  she  testified  that  the 
structure  she  was  building  for  the  occupancy  of  her  brother,  and  family, 
was  to  be  completed  only  as  far  as  the  exterior  was  concerned.  No  in- 
skle  comforts  or  furnishings  were  to  be  provided,  and  no  toilet  was  to 
be  built  on  the  premises;  that  as  the  work , progressed  she  changed  her 
mind,  and,  In  order  to  make  the  place  more  habitable  as  a  dwelling,  she 
went  ahead  and  completed  the  structure.  She  relies  upon  evidence  of  an 
alleged'  understanding  with  the  decedent,  Hayden,  that  the  house  would 
be  built  in  3  or  4  days,  and  her  own  testimony  as  to  what  work  she  con- 
templated at  the  time.  However  that  may  be,  at  one  point  in  her  testi- 
mony Mrs.  Deafbom  testified  that  she  employed  Hayden  "with  the  ex- 
pectation that  he  would  remain  to  finish — to  go  through  with  the  build- 
ing." It  is  quite  clear  that  the  ^^ath  of  Hayden  in  no  way  operated  to 
cause  any  change  in  the  plans  for  the  building.  It  seems  only  reasonable 
to  infer  that  the  work  actually  contemplated  by  the  petitoner,  when  she 
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employed  Hayden,  was  the  erection  of  some  kind  of  a  dwelling  house.> 
which  would  be  habitable,  and  at  least  fairly  comfortable  when  occupied 
by  her  relatives.  She  may  not  have  had  ver>'  definite  ideas  on  the  sub- 
ject as  to  the  cost  and  duration  of  the  work.  Whatever  her  plains  may 
have  been,  her  testimony  last  quoted  shows  that  it  was  undoubtedly 
within  her  contemplation  that  the  decedent  would  remain  to  finish  the 
work  of  erecting  the  building.  That  work,  as  has  been  shown,  took 
more  than  10  days,  and  the  cost  of  the  labor  was  in  excess  of  $100.  In 
the  judgment  of  the  Commission  the  petitioner  did  not  successfully  over- 
come the  burden  of  proof  imposed  by  the  statute.  It  specifically  found 
that  the  evidence  before  it  was  insufficient  to  show  tliat  the  work  con- 
templated was  confined  to  exterior  work  and  flooring,  and  did  not  include 
interior  work  and  the  toilet 

The  respondents  point  out  that,  if  it  were  true  that  the  work  con- 
templated by  the  petitioner,  when  she  employed  the  decedent,  was  to  be 
completed  in  4  days,  there  would  still  be  evidence  to  support  the  finding 
of  the  Commission  that  the  cost  of  the  labor  was  in  excess  of  $100,  and 
the  employment  was  therefore  not  casual  The  carpenters,  and  there 
were  three  of  themi,  each  received  $8.50  per  day.  At  that  rate,  the  cost 
of  their  labor  alone  for  the  four  days  would  amount  to  $102. 

From  this  review  of  the  proceedings  it  clearly  appears  that  facts 
were  not  wanting  before  the  Commission  to  justify  the  finding  that  the 
total  labor  cost  of  the  building  upon  which  the  decedent  employee  was 
engaged  was  in  excess  of  $100,  and  the  time  occupied  by  the  contem- 
plated work  more  than  10  days.  Its  conclusion,  based  thereon  that  the 
emplojrment  was  not  casual  is  amply  supported.  The  Commission  was 
therefore  not  without  jurisdiction  in  the  matter,  and  the  award  is  af- 
firmed. 

We  concur:  Shaw,  C.  J.;  Lennon,  J.;  Wilbur.  J.;  ShurtlcflF,  J.; 
Sloane,  J,;  Richards,  Judge  pro  tem. 


EMPLOYERS'  LIABILITY  ASSUk.  CORPORATION,  Limited,  et  al. 
v.  INDUSTRIAL  ACCIDENT  COMMISSION  et  al.     (S.  F.  9839.) 

(Supreme  Court  of  California.     Dec.  21,  1921.     Rehearing  Denied  Jan. 

19,  1922.) 

203  Pacific  Reporter,  95. 

1.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 

CONFINED  TO  RELATION  OF  EMPLOYER  AND  EM- 

PLOYEE. 

Const  art.  20,  §  21,  as  to  workmen's  compensation,  does  not  give  the 
Legislature  power  to  create  and  enforce  a  liability  on  the  part  of  any 
one  not  an  employer  to  compensate  persons  not  his  pmpk>yees,  nor  to 
create  courts  or  commissions  having  judicial  power  for  the  settlement  of 
disputes  concerning  such  liability  between  persons  not  sustaining  the  re- 
lation of  employer  and  emplovee.  and  is  not  changed  in  this  respect  by 
its  amendment  in  1918. 

(For  other  cases,  see  Master  an(i  Servant,  Dec.  Dig.  §  347.) 

2.  MASTER  AND  SERVANT  —  COMPENSATION  AWARD  TO 

PARTNER  AS  EMPLOYEE  UNAUTHORIZED. 

Where  claimant's  own  testimony  showed  that  he  was  a  partner  of  the 
firm  by  which  he  claimed  to  be  employed,  in  that  he  performed  his  part 
of  the  business  of  the  firm  without  wages,   receiving  his  only  reward 
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therefor  out  of  an  equal  division  of  the  firm  profits,  the  fact  that  his 
name  was  among  the  employees  of  the  firm  on  the  firm's  workmen's  com- 
pensation policy,  and  that  the  insurance  carrier  received  benefits  in  the 
way  of  additional  premium  because  his  name  was  added  to  the  list  of 
employees  in  the  policy,  did  not  give  the  Industrial  Accident  Commis- 
sion power  to  award  him  compensation  as  an  employee,  for  whether  or 
not  the  insurance  company  would  be  estopped  to  deny  liability  to  claimant 
as  an  employee  covered  by  the  policy  in  another  form  of  proceeding, .  no 
such  estoppel  would  confer  jurisdiction  to  make  such  an  award  upon  the 
Commission,  a  tribunal  with  powers  limited  to  awarding  compensation  to 
claimants  who  are  employees  in  fact. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

In  Bank. 

Proceeding  under  the  Workmen's  Compensation  Act  by  W.  L.  Wil- 
liams, as  employee,  opposed  by  Employers'  Liability  Assurance  Corpora- 
tion, Liniited,  insurance  carrier,  and  Green  &  WSlliams,  a  copartnership, 
employers.  The  Industrial  Accident  Commission  awarded  compensation 
to  claimant,  and  the  insurance  carrier  and  employers  apply  for  certiorari 
to  review  the  Commission's  order.    Award  annulled. 

R.  P.  Wisecarvcr  and  Redman  &  Alexander,  all  of  San  Francisco, 
for  petitioners. 

A.  K,  Graupner,  of  San  Francisco,  for  respondent  Commission. 
Courtney  L.  Moore,  of  San  Francisco,  for  respondent  Williams. 

RiCHASDs,  J.  pro  tem.  This  proceeding  was  instituted  by  the  peti- 
tioners herein  to  review  an  award  of  the  Industrial  Accident  Commis- 
sion granting  compensation  to  W.  L.  Williams,  one  of  the  respondents 
herein.  There  is  no  dispute  as  to  the  facts  upon  which  this  proceeding 
is  predicated.  W.  L.  Williams  was  a  partner  in  the  firm  of  Green  & 
Williams,  copartners,  engaged  in  the  rockcrushing  business  and  employ- 
ing several  men.  The  duties  of  Williams  as  a  member  of  saki  firm  were 
those  of  working  with  the  men  in  the  gravel  pit,  while  the  duties  of 
Green,  the  other  member  of  the  copartnership,  were  those  of  attending 
to  the  sellmg  and  collecting  business  of  the  firm.  Each  was  an  equal 
partner,  neither  receiving  wages,  but  deriving  his  benefits  from  the  as- 
sociation solely  out  of  the  profits  of  the  business.  The  petitioner  herein 
was  the  insurance  carrier  of  the  firm  under  the  terms  of  a  policy  issued 
by  it,  which  policy,  as  to  most  of  its  provisions,  was  in  the  usual. printed 
form,  apparently  intended  for  general  use  throughout  the  United  State^ 
where  workmen's  compensation  laws  existed,  with  addenda  attached 
thereto  referring  particularly  to  the  provisions  of  the  Cal^omia  law 
upon  the  subject.  In  this  policy  of  insurance  there  was  ins<^rted  the  fol- 
lowing clause: 

"Pay  roll  for  Comp.  to  include  drivers  and  drivers'  helpers,  also 
chauffeurs  and  chauffeurs'  helpers. 

'Including  William  L.  Williams  at  an  amount  not  exceeding  $1,666 
per  annum.    All  others  excluded.*' 

W.  L.  WSlliams  was  injured  while  at  work  in  the  gravel  pit  during 
the  life  of  this  policy,  and  made  application  to  the  Iirfustrial  Accident 
Commission  for  an' sward,  naming  the  firm  of  which  he  was  a  member 
and  its  insurance  carrier  as  the  respondents  in  said  application.  An  an- 
swer was  filed  by  the  said  respondents,  denying  the  jurisdiction  of  the 
'Commissk>n  over  said  proceeding,  and  also  denying  that  the  applicant 
was  in  the  emptoy  of  said  firm,  and  alleging  that  upon  the  date  of  his  in- 
jury said  applicant  was  not  earning  more  thai\  the  minimum  amount  upon 
which  compensation  is   based  under  the   Workmen's   Compensation  ,Act. 
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Upoii  the  hearing  before  the  Commission  it  made  an  award  to  the  ap- 
plicant of  $20.S3  a  week  for  240  weeks,  and  $12.82  a  wedc  for  the  re- 
mainder of  his  life,  together  with  the  sum  of  $70622  accrued  from  the 
date  of  his  injury ~to  the  date  of  said'  award.    The  award  states : 

'That  the  foregoing  weekly  benefit  is  based  upon  wages  exceeding  the 
maximum  at  which  ccmipensation  shall  be  computed.'' 

The  insurance  carrier  applied  for  a  rehearing  before  the  Commis- 
sion, which  was  denied,  whereupon  it  instituted  this  proceeding,  seeking 
the  annulment  of  the  foregoing  award. 

The  petitioner's  first  contention  is  that  W.  L.  Williams  was  not  an 
employee  of  the  firm  of  Green  &  Williams,  and  hence  the  Industrial  Acci- 
dent Conmiission  could  have  no  jurisdiction  over  his  case.  It  must  be 
concluded  that  as  to  the  facts  of  the  case,  the  undisputed  evidence  showed 
that  W.  L.  Williams  was  not  an  employee  of  the  copartnership  of  Green 
&  Williams  of  which  he  was  an  equal  member,  performing  without  wages 
his  part  of  the  work  and  business  of  said  firm,  and  receiving  and  to  re- 
ceive his  only  reward  therefor  out  of  an  equal  division  of  the  profits 
thereof.  There  had  been  no  profits  earned  by  said  copartnership  up  to 
the  date  of  the  applicant's  injury.  While  he  had  withdrawn  some  small 
amounts  from  the  firm,  these  were,  according  to  his*  own  testimony,  in 
the  nature  of  loans,  some  portion  of  which  he  had  repaid  from  other 
resources.  Section  21  of  article  ^  of  the  state  Constitution,  as  it  read 
prior  to  1918,  provided: 

"The  Legislature? may  by  appropriate  legislation  create  and  enforce  i 
liability  on  the  part  of  all  employers  to  compensate  their  employees  for 
any  injury  incurred  by  the  said  employees  in  the  course  of  their  employ- 
ment, irrespective  af  the  fault  of  either  party.  The  Legislature  may  pro- 
vide for  the  settlement  of  any  disputes  arising  under  tlie  legislation  con- 
templated by  this  section  by  arbitration,  or  by  an  industrial  accident 
board,  by  the  courts  or  by  either  any  or  all  of  these  agencies,  anything  in 
this  Constitution  to  the  contrary  notwithstanding." 

[1,  2]  It  has  been  held  by  this  court  in  several  recent  cases  that  the 
Legislature  had  no  power  under  this  clause  of  the  Constitution  to  create 
and  enforce 'a  liability  on  the  part  of  any  person  not  an  emplosrer  to  com- 
pensate persons  who  do  ncft  sustain  to 'him  the  relation  of  employee,  and 
that  the  Legislature  under  said  ^section  had  no  power  to  create  courts  or 
commissions  having  judicial  po\ver  for  the  settlement  of  disputes  con- 
cerning such  liabilify  between  persons  who  did  not  sustain  the  relation 
of  employer  and  employee  to  each  other.  Carstens  v.  Pillsbury,  172  Cal. 
572.  158  Pac  218;  Pacific.  G.&  El.  Co.  v.  Industrial  Accident  Comm..  180 
Cal.  497,  181  Pac.  788.  Each  of  these  cases  had  reference  to  liabilities 
arising  out  of  and  during  a  partnership  relation,  and  in  each  of  which  it 
was  decided  that  the  provisions  of  the  Workmen's  Compensation  Act 
wherein  it  was  attempted  to  invest  the  Industrial  Accident  Commission 
with  jurisdiction  tO  hear  and  determine  such  cases  were  unconstitutional 
and  void.  In  the  year  1918  the  foregoing  section  of  the  Constitution  was 
amended  so  as  to  broaden  the  powers  of  the  Legislature-  "to  create  and 
enforce  a  complete  system  of  workmen's  compensation,  by  appropriate 
legislation."  Whatever  th6  effect  of  this  amendment  to  the  Constitution 
may  be  in  other  respects,  its  primary  object  remains  that  of  dealing,  and 
of  authorizing  the  Legislature  to  deal,  with  the  subject  of  workmen's 
compensation.  In  that  respect  it  purports  to  be  no  broader  in  its  scope 
than  the  section  of  the .  Constitution  above  quoted  and  which  it  replaced. 
This  being  so,  the  above-cited  decisions  of  this  court  defining  the  powers 
of  the  Legislature  under  said  former  clause  in  tlie  Constitution  still  re- 
main as  to  the  particular  point  at  issue  here  v.\  full  force  and  effect  The 
respondent  herein  concedes  the  force  of  these  decisions,  but  undertakes 
to  avoid  their  effect  by  showing  that  in  the  policy  of  insurance  issued  to 
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the  firm  of  Green  &  Williams,  said  W.  L.  Williams  was  expressly  men- 
tioned and  listed  among  the  employees  of  said  firm,  and  it  is  the  re- 
spondent's contention  that  the  name  of  W.  L.  Williams,  having  been  thus 
inserted  in  said  policy  among  the  employees  of  the  firm,  even  though  he 
was  not  in  fact  such  employee,  and  that  said  insurance  carrier  having 
received  benefits  in  the  way  of  added  premium  by  virtue  of  the  insertion 
of  the  name  of  said  Williams  in  said  policy  as  stjch  an  employee,  were 
sufficient  to  give  the  Industrial  Accident  Commission  jurisdiction  to  de- 
termine the  fact  as  to  whether  said  Williams  was  or  was  not  an  em- 
ployee of  his  own  firm.  This  contention  is  based  upon  the  showing  that 
the  Workmen's  Compensation  Act  embraces  certain  sections  which  pro- 
vide that  working  members  of  partnerships  receiving  wages,  irrespective 
of  profit  from  said  partnership,  shall  be  deemed  employees  thereof,  and 
which  also  undertake  to  give  the  Commission  jurisdiction  to  determine 
controversies  arisinfif  out  of  insurance  policies  issued  to  self -employing 
persons.  Workmen^s  Compensation  Act,  1917,  §§  8b,  57b  (St.  1917,  pp. 
835,  869).  Even  if  it  were  to  be  conceded  that  such  a  stipulation  between 
the  insured  and  the  insurance  carrier  could  suffice  to  confer  jurisdiction 
upon  the  Industrial  Accident  Commission  to  hear  and  determine  the  ques- 
tion as  to  whether  the  person  aanied  as  an  eniployee  therein  is  or  is  not 
siKh  an  employee  as  would  be  entitled  to  the  benefits  of  the  act,  it  would 
avail  the  applicant  in  this  proceeding  nothing  since  the  undisputed  evi- 
dence shows  that  he  was  not  in  fact  an  employee  of  the  partnership  of 
which  he  was  was  a  member.  His  own  testimony  before  the  Commission 
is  conclusive  upon  this  subject,  and  brings  the  case  squarely  within- the 
above  authorities  so  as  to  compel  an  annulment  of  this  award. 

[3]  The  respondent  herein,  however,  urges  that  the  insurance  carrier 
by  the  fact  of  having  issued  this  policy  and  received  the  consideration 
therefor  in  the  way  of  premium  is  estopped  thereby  to  claim  that  W.  L. 
Williams  is  not  an  employee  of  the  insured.  In  support  of  this  conten- 
tion the  respondent  cites  a  number  of  case$  from  other  jurisdictions,  all 
of  which,  with  one  exception,  are  cases  of  agreement  between  individuals 
and  estoppels  arising  therefrom  in  no  way  affecting  the  question  of  the 
jurisdiction  of  tribunals  to  hear  and  determine  such  controversies.  On 
the  other  hand,  it  has  been  held  in  this  state  that  a  surety  company  is 
not  estopped  to  deny  liability  upon  a  void  oblijz^ation  by  reason  of  the 
fact  that  it  has  executed  the  same  and  received  the  benefits  thereof.  Loop 
L.  Co.  V.  Van  Loben  Sels  et  al.,  173  Cal.  228,  159  Pac.  600;  Shaugh- 
iiessy  V.  American  Surety  Co.,  138  Gal.  543,  69  Pac.  250,  71  Pac.  701; 
Coburn  v.  Townsend,  103  Cal.  233,  37  Pac.  202.  The  case  of  Kennedy 
V.  Kennedy  Mfg.  Co.,  177  App.  Diy.  56,  163  N.  Y.  Supp.  944,  is  the  only 
case  cited  by  petitioner  bearing  upon  the  question  at.  issue  here.  That 
was  a  case  arising  under  the  Workmen's  Compensation  Act  of  New 
York,  and  the  court  held  that  the  insurer  in  that  case  was  estopped  to 
deny  that  the  applicant  was  an  emploj'ee  of  the  insured  corporation  when 
he  had  been  listed  as  such  employee  in  the  insuraiKe  policy.  This  ruling, 
however,  was  not  necessary  to  the  decision  of  that  case,  since  it  clearly 
appeared  that,  irrespective  of  the  terms  of  the  policy,  the  applicant  was, 
upon  the  facts,  an  employee  of  the  corporation.  That  case  is  therefore 
not  authority  for  the  respondent's  contention  in  the  instant  case.  Upon 
principle  it  must  be  hetd  that  jurisdiction  of  the  subject-matter  of  a  con* 
trove rsy  cannot  be  conferred  upon  a  tribunal  of  limited  powers  either  by 
the  direct  agreement  of  the  parties  or  b}'  an  estoppel  growing  out  of 
sudi  agreement.  15  Corpus  Juris,  p.  844,  §  164;  Lindsay- Strathmore  L 
Dist.  V.  Superior  Court,  182  Cal.  334,  187  Pac.  1056.  Upon  the  facts  of 
this  case  the  applicant  for  this  award  was  not  an  employee  of  the  co- 
partnership of  which  he  was  a  member  at-  the  time  of  his  injury.  The 
Industrial  Accident  Commission  had  therefore  no  jurisdiction  to  entertain 
bis  application  or  to  make  the  award.    Whether  or  not  W.  L.  Williams 
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would  have  a  right  of  recovery  in  the  ordinary  courts  of  law  upon  any 
obligation  on  the  part  of  the  insurer  arising  out  of  the  terms  of  this  pol- 
icy and  of  his  injuries  is  a  matter  which  we  are  not  called  upon  to  de- 
termine in  this  proceeding. 

The  award  is  annulled. 

We  concur:  Shaw-,  C.  J.;  Wilbur,  J.;  Waste,  J.;  Lennon,  J.;  Shurt- 
leff,  J. 


HOLMBERG  v.  CITY  OF  OAKl^ND.     (Civ.  3907.) 

(District  Court  of  Appeal,  First  District,   Division   1,   California.   Nov. 

.^1.  1921.) 

203  Pacific  Reporter.  167. 

3.  MASTER  AND  SERVANT— COMPENSATION  LAW  IN  FORCE 

AT  TIME  OF  INJURY  (GOVERNS. 

The  general  rule  of  construction  applied  to  compensation  laws  is  that 
the  law  at  the  time  of  the  injury  is  to  be  taken  as  the  measure  of  the 
right  of  recovery. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  349.) 

Appeal  f/om  Superior  Court,  Alameda  County;  Dudley  Kiusell. 
Judge. 

Action  by  Ernest  Holmberg  against  the  City  of  Oakland.  Judgment 
for  defendant,  and  plaintiff  appeals.    Affirmed. 

Ostrander  &  Carey,  of  Oakland,  for  apj^ellant. 

Leon  E.  Gray,  City  Atty.,  and  Markell  C.  Baer,  Deputy  City  Atty.. 
both  of  Oakland,  (T.  J.  Ledwich,  of  Oakland,  of  coimsel),  for  respond- 
ent. 

Richards,  J.  This  appeal  is  from  a  judgment  in  favor  of  the  de- 
fendant in  an  action  brought  by  the  plaintiff  to  recover  the  sum  of  $358.- 
75  alleged  to  be  due  for  surgical  services,  hospital  bills,  etc.,  incurred  and 
paid  by  the  plaintiff  while  under  treatment  for  injuries  suffered  by  him 
while  a  patrolman  on  the  police  force  of  said  city. 

The  date  of  the  plaintiff's  said  injuries  was  October  3,  1914,  and  he 
continued  to  suffer  therefrom  up  to  and  including  March  16,  1920,  at 
which  date  the  operation  was  performed  and  the  hospital  and  other  medi- 
cal bills  contracted  which  form  the  basis  of  the  present  action. 

The  plaintiff  rests  his  right  of  recovery  upon  the  provisions  of  sec- 
tion 925^  of  the  city  charter  which  reads  as  follows: 

"Any  officer  or  member  of  the  police  department  sustaining  an  in- 
jury while  in  the  performance  of  his  duty  shall  be  entitled  to  receive  in 
addition  to  the  benefits  otherwise  provid^  in  article  14  of  this  charter 
such  medical,  surgical  and  hospital  treatment,  including  nursing,  medi- 
cines, medical  and  surgical  supplies,  crutches  and  apparatus,  including 
artificial  members,  as  may  be  required  during  the  continuance  of  his  dis- 
ability, the  same  to  be  provided  by  the  city;  and  the  council  shall  allow 
such  officer  or  member  so  injured  full  pay  during  the  continuance  of  his 
disability,  or  until  such  time  as  he  may  be  retired  on  a  pension." 

The  defendant  resists  the  plaintiff's  daim  upon  the  sole  ground  that 
the  foregoing  section- of  the  city  charter  was  enacted  and  went  into  ef- 
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feet  on  January  18,  1919,  and  that  said  section  of  the  charter  is  not  re- 
troactive so  as  to  be  given  application  to  injuries  sustained  prior  to  the 
said  date  when  it  became  effective. 

[1]  We  are  entirely  satisfied  that  this  contention  must  be  sustained. 
It  is  a  well-settled  rule  of  this  and  many  otlier  states  that  legislative 
acts  are  not  to  be  considered  retrospective  unless  the  intention  to  make 
them  so  clearly  appears  from  their  terms.  Willcox  v.  Edwards,  162  Cal. 
460,  123  Pac  276,  Ann.  Cas.  1913C,  1392;  Vanderbilt  v.  All  Persons,  163 
Cal.  507,  126  Pac.  158;  Gurnee  v.  Superior  Court,  58  Cal.  88.  The  au- 
thorities on  this  subject  are  thus  summed  up  in  the  Encyclopedia  of  Law 
and  Procedure: 

***It  is  a  rule  of  statutory  construction  that  all  statutes  are  to  be  con- 
strued as  having  only  a  prospective  operation,  unless  the  purpose  and  in- 
tent of  the  Legislature  to  give  them  a  retrospective  effect  is  expressly 
declared,  or  is  necessarily  implied  from  the  language  used.  In  every 
case  of  doubt  the  doubt  must  be  solved  against  the  retrospective  effect." 
36  Cyc.  1205. 

[2,  3]  When  we  look  to  the  terms  of  the  foregoing  section  of  the 
charter  upon  which  appellant  relies  we  find,  not  only  that  retrospection 
is  not  evpressed  in  its  terms,  but,  on  the  contrary,  its  use  of  the  future 
tense  imports  that  it  was  only  intended  to  apply  to  conditions  and  reme- 
dies arising  after  the  date  of  its  adoption.  This  conclusion  is  further 
enforced  by  the  construction  which  has  been  quite  uniformly  applied  to 
compensation  laws,  which  is  to  the  effect  that  the  state  of  the  law  at  the 
time  of  the  injury  is  to  be  taken  as  the  measure  of  the  right  of  recovery 
of  the  injured  person.  It  was  so  held  by  our  Supreme  Court  in  the  case 
of  H3rman  Bros.  B.  &  L.  Co.  v.  Industrial  Accident  Comm.,  180  Cal.  423, 
181  Pac  784,  and  the  rule  therein  stated  follows  in  the  line  of  the  gen- 
eral authority  in  other  jurisdictions  (Arizona,  etc.,  Co.  v.  Clark,  207 
Fed.  817,  125  C  C.  A.  305;  Sodcrstrom  v.  Curry,  143  Minn.  154,  173  N. 
W.  649;  Schmidt  v.  O.  K.  Bak.  Co.,  90  Conn.  217,  96  Atl.  963;  Baur  v. 
Court  of  Com.  Pleas,  88  N.  J.  Law,  128,  95  AtL  627;  Diebeikis  v.  Link 
Belt  Co.,  104  N.  E.  211). 

[4]  The  appellant  further  contends  that  while  his  original  injury 
was  admittedly  sustained  prior  to  the  enactment  of  the  section  in  ques- 
tion, his  injuries  thus  suffered,  and  by  which  his  right  knee  was  affected, 
were  aggravated  by  the  use  of  his  injured  limb  in  the  continued  perform- 
ance of  his  duties  as  a  patrolman,  and  tliat  the  operation  for  the  re- 
covery of  the  expense  of  which  he  brings  this  action  was  necessitated 
by  this  aggravation  of  his  original  injury,  and  that  such  operation  was 
performed  after  the  taking  effect  of  the  foregoing  section  of  the  char- 
ter. It  must  be  conceded  by  the  appellant  that  his  affliction,  however  long 
continued  and  however  aggravated  by  the  ordinary  use  of  his  limb  in 
walking,  whether  as  a  patrolman  or  otherwise,  is  referrable  to  the  orig- 
inal injury  to  his  knee,  and  Is  in  no  sense  a  new  and  independent  injury 
—such  an  outcome  and  consequence  as  would  have  followed  had  the  appel- 
lant not  been  a  patrolman,  but  had  been  using  his  liml>  in  the  ordinary 
exercise  of  walking.  It  was  therefore  such  an  aggravation  of  his  ^in- 
jury  as  did  not  arise  peculiarly  out  of  the  performance  of  his  official 
duty.  This  being  so,  the  continuance  and  even .  increase  of  his  disability 
with  the  resultant  operation  must  be  held  to  be  referrable  to  the  original 
injury  sustained  by  him  on  October  3,  1914,  over  four  years  before  the 
section  of  the  charter  in  question  went  into  effect.  Such  section  not  be- 
ing retrospective,  it  follows  that  the  appellant  was  not  entitled  to  the  re- 
lief which  he  seeks  in  this  action  by  virtue  of  its  terms. 
Judgment  affirmed. 
We  concur:    Waste,  P.  J.;  Kerrigan,  J. 
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GONIER    V.    CHASE    COMPANIES,    Incorporated    (Chase    Metal 

Works). 

(Supreme  Court  of  Errors  of  Connecticut     Nov.  30,  1921.) 

115  Atlantic  Reporter,  677. 

1.  MASTER  AND  SERVANT  —  DEATH  BY  FALL  CAUSED  BY 

UNCONSCIOUSNESS  DUE  TO  DISEASE  HELD  AN  "INJURY 
ARISING  OUT  OF  EMPLOYMENT"  WITHIN  COMPENSA- 
TION  ACT. 

Where  a  painter  working  on  a  staging  was  subject  to  attacks  of  in- 
digestion, causing  temporary  Unconsciousness,  his  death  from  a  fall  from 
the  staging,  caused  by  temporary  unconsciousness  due  to  an  attack  of  his 
ailment  constituted  an  "injury  arising  out  of  his  employment"  within 
the  Workmen's  Compensation  Act;  the  danger  of  falling  and  the  liabilit}- 
of  resulting  injury  being  a  risk  arising  out  of  the  conditions  of  his  em- 
ployment, as  the  proximate  cause  of  his  injury  was  his  fall,  and  the  prox- 
imate cause  of  his  fall  was  the  attack  of  his  ailment  which  he  brought 
to  his  employment. 

(For  other  cases,  see  Master  and  Servant   Dec.  Dig.  §  374.) 
(For  other  definitions,   see    Words   and   Phrases,    First   and    Second 
Series,  Course  of  Employment.) 

2.  MASTER  AND  SERVANT  —  WORKING  ON  STAGING  HELD 

NOT    "WILLFUL   AND    SERIOUS    MISCONDUCT"    WITHIN 

COMPENSATION  ACT. 

Where  a  painter  who  knew  that  he  was  subject  to  attacks  of  indi- 
gestion causing  temporary  unconsciousness  had  always  been  able  to  anti- 
cipate such  attacks,  and  protect  himself,  and  he  had  no  warning  against 
working  on  a  staging  about  11  feet  above  a  surface  covered  with  paving 
blocks,  except  a  doctor's  advice  to  discontinue  working  in  high  places, 
given  about  three  months  before,  held,  that  his  conduct  in  working  on  the 
staging  did  not  constitute  "willful  and  serious  misconduct"  within  the 
Workmen's  Compensation  Act,  defeating  recovery  for  his  death  by  a 
fall  caused  by  temporary  unconsciousness;  "willful  misconduct"  meaning 
either  intentional  misconduct — that  is,  such  as  is  done  purposely,  with 
knowledge — or  misconduct  of  such  a  character  as  to  evince  a  reckless 
disregard  of  consequences  to  himself  by  him  who  is  guilty  of  it. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  380.) 

Appeal  from  Superior  Court,  New  Haven  County;  Christopher  L. 
Avery,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Gertrude 
Gonier  for  compensation  for  the  death  of  Joseph  Gonier,  opposed  by  the 
Chase  Companies,  Incorporated  (Chase  Metal  Works).  Award  by  the 
Compensation  Commissiner,  and  case  reserved  by  Superior  Court,  on  ap- 
peal. Superior  court  advised  to  affirm  the  award  of  the  Compensation 
Commissioner. 

Joseph  C-»nicr,  the  deceased,  had  a  contract  of  employment  with  the 
defendant  for  more  than  26  weeks  next  before  April  15,  1920,  and  both 
employer  and  employee  were  subject  to  the  Connecticut  Compensation 
Act  (Pub.  Acts  1913,  c.  138,  as  amended  by  Pub.  Acts  1915,  c.  288). 

The  deceased  had  worked  as  a  painter  for  defendant  for  over  two 
years,  and  had  piainted  structures  at  a  height  above  the  ground  without 
being,  affected  by  it.  He  began  in  September,  1918,  visiting  physicians 
for  their  prescription.  •  None  of  the  physicians  told  him  his  trouble;  in- 
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deed  they  did  not  agree  as  to  this.  From  time  to  time  prior  to  April  15, 
1920,  he  had  spells  of  unconsciousness,  hut  he  had  always  heen  able  to 
anticipate  these  and  take  firm  hold  of  some  support,  and  after  temporary 
loss  of  consciousness  he  would  resume  work.  The  defendant  knew  that 
the  deceased  suffered  from  indigestion,  and  that  on  one  occasion  when 
he  vras  at  home  he  had  a  spell  of  fainting  or  tmconsciousness.  About 
three  months  before  the  date  of  his  injury  a  physician  had  advised  him 
to  discontinue  working  in  high  places,  because  of  the  liability  to  have 
one  of  these  attacks.  He  replied  that  he  had  painted  all  his  life,  and 
knew  no  other  kind  of  work,  and  he  had  to  continue  in  the  line  of  his 
own  occupation. 

On  April  15,  1920,  he  was  given  his  choice  between  inside  work,  and 
outside  on  a  staging  some  11  feet  above  the  surface,  which  was  covered 
with  wooden  paving  blocks.  He  was  not  feeling  well  that  morning,  and 
preferred  working  out  of  doors.  He  worked  awhile,  and  then  went  to 
defendant's  dispensary  and  said  he  had  indigestion.  The  nurse  in  charge 
gave  him  a  dose  of  rhubarb  and  soda,  and  he  took  this  and  apparency 
felt  relieved,  and  resumed  his  work.  The  deceased  believed  that  his 
trouble  was  indigestion,  and  several  times  for*  that  complaint  the  nurse 
had  given  him  a  similar  remedy  which  had  relieved  him.  He  also  fre- 
quently had  complained  of  his  stomach.  It  did  not  appear  that  he  had 
a  disease  which,  in  the  absence  of  this  fall,  would  have  been  fatal  within 
any  brief  period  of  time.  He  was  during  this  morning  while  at  work 
jovial  and  joking  with  his  fellow  workmen.  On  returning  from  the  dis- 
pensary he  worked  awhile,  and  then,  apparently  again  feeling  uncomfort- 
able, he  sat  down  on  the  platform  where  he  was  painting,  smoked  a 
cigarette,  stood  up,  or  partly  stood  up,  to  resume  work,  and  then  fell 
backward  to  the  surface  below  and  fractured  his  skull  as  a  result  of  the 
tall,  from  which  he -died. 

Benjamin  I.  Spock,  of  Wbterbury,  for  appellant. 
Francis  W.  Carroll,  of  Waterbury,  for  appellee. 

Wheeler,  C.  J.  (after  stating  the  facts  as  above).  The  reservation 
brings  up  for  review  two  points: 

[1]  First.  Did  the  death  of  Gonier,  resulting  from  a  fall  from  the 
staging,  caused  by  a  temporary  unconsciousness  due  to  disease,  constitute 
an  injury  arising  out  of  his  employment? 

"An  injury  arises  out  of  an  employment  when  it  occurs  in  the  course 
of  the  employment,  and  is  the  result  of  a  risk  involved  in  the  employ- 
ment or  incident  to  it,  or  to  the  conditions  under  which  it  is  required  to 
be  performed."  Marchiatello  v.  Lynch  Realty  Co..  94  Conn.  260,  263. 
108  Ati.  799. 

The  injury  is  the  result  of  a  risk  involved  in  or  connected  with  the 
.employment,  when  there  is  present  in  the  circumstances  o'f  the  accident 
some  causal  connection  between  the  employment,  or  the  conditions  under 
which  it  is  required  to  be  performed,  and  the  injury.  We  pointed  out  in 
Larke  v.  Hancock  Mutual  Life  Ins.  Co.,  90  Conn.  303,  309,  97  Atl.  320, 
322  (L.  R.  A.  1916E,  IM),  that— 

"The  term  'arising  out  of*  in  this  act  points  to  the  origin  or  cause  of 
the  injury." 

The  immediate  question  before  us  is  whether  the  death  of  the  dece- 
dent was  caused  by  a  risk  involved  in  the  conditions  of  his  employment; 
and  that  resolves  itself  to  a  determination  of  whether'  the  fall  or  the  at- 
tack of  vertigo  caused  the  injury.  In  Monroe  v.  Hartford  Street  Ry. 
Co..  76  Conn.  201,  207  56  Atl.  498,  501,  Hamersley,  J.,  defines  a  proximate 
cause  thus: 
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'*Whcn  an  event  is  followed  in  natural  sequence  by  a  result  it  is 
adapted  to  produce,  or  aid  in  producing,  that  result  is  a  consequence  of 
the  event,  and  the  event  is  the  cause  of  the  result" 

The  fall  of  Gonier  was  the  event,  and  it  was  followed  by  his  injur> 
which  the  fall  was  adapted  to  produce.  Later,  in  Smith  v.  Connecticut 
Ry.  &  Ltg.  Co.,  80  Conn.  268,  270,  67  Atl.  888,  889  (17  L.  R.  A.  [N.  S.] 
707),  Baldwin,  C.  J.,  defined  proximate  cause  thus: 

"That  only  is  a  proximate  cause  of  .an  event,  juridically  considered, 
which,  in  a.  natural  sequence,  unbroken  by  any  new  and  intervening  cause, 
produces  that  event,  and  without  which  that  event  would  not  have  oc- 
curred." 

Applying  these  definitions  to  the  facts  of  tliis  case  we  must  hold  that 
the  proximate  cause  of  the  decedent's  injury  was  his  fall,  and  the  proxi- 
mate cause  of  his  fall  was  his  attack  of  indigestion.  Whether  his  phy- 
sical condition  had  been  idiopathic,  or  due  to  his  own^  fault,  or  to  some- 
thing that  had  occurred  while  he  was  outside  the  course  of  his  employ- 
ment, if  by  reason  of  it  he  fell  and  injured  himself,  the  proximate  cause 
of  the  injury  in  each  case  was  the  fall,  and  of  the  fall  the  physical  con- 
condition.  In  his  discussion  of  this,  subject  in  Fiarenzo  v.  Richards  & 
Co.,  93  Conn.  581,  586,  107  Atl.  653,  565,  (Jager,  J.,  quotes  the  maxim  of 
Lord  Bacon: 

"It  were  infinite  for  the  law  to  consider  the  causes  of  causes,  and 
their  impulsions  one  of  another;  therefore  it  contenteth  itself  with  the 
immediate  cause,  and  judgeth  the  act  by  that,  without  kx>king  at  any 
further  degree." 

And  this  has  been  the  underlying  principle  of  our  decisions  in  enforc- 
ing liability  for  torts.  In  the  Fiarenzo  Case,  at  page  585  of  93  Conn , 
at  page  564  of  107  Atl.,  it  is  said : 

"Had  the  deceased  slipped  and  been  injured  while  walking  from  one 
place  of  work  to  another  on  his  employer's  premises  in  the  course  of  his 
work,  it  would  hardly  be  claimed  that  the  injury  did  not  arise  out  of  the 
employment." 

This  could  not  have  been  asserted  unless  we  had  been  of  the  opinion 
that  the  fall,  and  not  the  slipping,  caused  the  injury.  Reeves  v.  Dady 
Corporation.  95  Conn.  627,  631,  113  Atl.  162,  163,  was  decided  upon  the 
point  that  at  the  time  the  decedent  fell  from  the  doorway  he  had  tem- 
porarily departed  from  the  course  of  his  employment 

"In  this  case,"  we  say,  "the  decedent  did  not  fall  out  of  the  door- 
way through  carelessness  or  because  of  any  disability  which  he  brought 
to  his  employment." 

The  inference  although  unexpressed,  seems  to  us  plain  that,  if  be 
had  fallen  because  of  a  physical  disability  which  he  had  brought  to  his 
employment,  as  vertigo,  an  epileptic  fit,  or  heart  disease,  the  resultinfr 
injury  woCIld  have  been  one  arising  out  of  the  employment.  And  this 
would  have  been  so  because  the  fall  would  have  caused  the  injury,  and 
not  {he  physical   disability. 

We  have  examined  all  of  the  cases  upon  this  subject.  The  court< 
of  Great  Britain  have  not  uniformly  followed  Wicks  v.  Dowell  &  Co.. 
Lv  R.  (1905)  2  K.  B.  Div.  225,  but  finally  British  authority  has  adopted 
its  doctrine.  The  case  was  brought  to  secure  compensation  for  a  work- 
man who,  while  employed  in  unloading  coal  from  a  ship,  was,  while  at 
his  work,  seized  with  an  epileptic  fit  to  which  he  was  subject,  and  fell 
into  the  hold  of  the  ship  anl  was  injured.  In  discussing  whether  the  in- 
jury "arose  out  of  the  employment,"  Collins,  M.  R.,  sa.id: 

"A  man  is  picked  up  at  the  bottom  of  the  hold  of  a  ship  suffering 
from  injuries.  What  is  the  cause  of  his  condition?  The  proximate  cause 
obviously  is  that  he  has  fallen  from  a  height.     But  it  is  suggested  that. 
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It  the  occuurcnce  is  analyzed,  it  will  be  seen  that  the  accident  was  caused 
by  the  idiopathic  disease  from  which  the  man  was  suffering,  and  that 
therefore  the  accident  did  not  arise  out  of  his  employment.  At  that  point 
the  authorities  come  in,  to  the  effect  that,  although  the  cause  of  the  fall 
was  a  fit,  the  cause  of  the  injuries  was  the  fall  itself,  and  they  are  direct 
authorities  that  the  injury  in  the  present  case  was  caused  by  an  accident. 

"Then  did  the  accident  arise  out  of  the  man's  employment?  When 
xvc  get  rid  of  the  confusion  caused  by  the  fact  that  the  fall  was  orig- 
inally caused  by  the  fit  and  the  confusion  involved  in  not  dissociating  the 
injury  and  its  actual  physical  cause  from  the  more  remote  cause — ^that  is 
to  say,  from  the  fit — the  difficulty  arisingf  from  the  words  'out  of  the  em- 
ployment* is  removed.  How  does  it  come  about  in  the  present  case  that 
the  accident  arose  out  of  the  employment?  Because  by  the  conditions  of 
his  employment  the  workman  was  bound  to  stand  on  the  edge  of  what  I 
may  style  a  precipice,  and  if  in  that  position  he  was  seized  with  a  fit  he 
would  almost  necessarily  fall  over.  If  that  is  so.  the  accident  was  caused 
by  his  necessary  proximity  to  the  precipice,  for  the  fall  was  brought 
about  by  the  necessity  for  his  standing  in  that  position.  Upon  the  au- 
thorities, I  think  the  case  is  clear;  an  accident  does  not  cease  to  be  such 
because  its  remote  cause  was  the  idiopathic  condition  of  the  injured  man; 
wc  must  dissociate  that  idiopathic  condition  from  the  other  facts  and 
remember  that  he  was  obliged  to  run  the  risk  by  the  very  nature  of  his 
employment,  and  that  the  dangerous  fall  was  brought  about  by  the  condi- 
tions of  that  employment." 

The  reasoning  of  the  Master  of  the  Rolls  applies  the  rule  of  proxi- 
mate cause  in  accordance  with  the  view  of  this  court  to  which  we  have 
referred.  In  Wright  &  Greig,  Ltd.,  v.  M'Kendry  (1918)  56  Scot  L.  Rep. 
J9,  41,  12  B.  Wl  C^C.  410,  the  decedent  fell  upon  the  slightly  sloping 
floor  of  his  store  and  fractured  his  skull.  The  cause  of  his  fall  was  a 
uraemic  fit  arising  from  his  kidneys.  In  supporting  the  judgment  of  the 
lower  court  that  the  fall  caused  the  injury  and  that  that  arose  out  of  the 
employment  Lord  Shaw  said: 

"The  expression  [arising  out  of  the  employment],  in  my  opinion, 
applies  to  the  employment  as  such— to  its  nature,  its  conditions,  its  obli- 
gations and  its  incidents.  If  by  reason  of  any  of  these  the  workman  is 
brought  withm  the  zone  of  special  danger,  and  so  injured  or  killed,  it 
appears  to  me  that  the  broad  words  of  the  statute  *  *  *  apply.  *  *  * 
In  this  case  I  think  the  workman  was  by  the  conditions  and  incidents  of 
his  employment  engaged  at  the  time  of  the  accident  at  a  place  which 
turned  out  to  be  a  place  of  special  danger,  because  but  for  the  hard  con- 
crete floor  the  fatality  would  not  or  might  not  have  occurre*!." 

And  Lord  Parmoor  said: 

"If  the  conditions  of  his  employment  *  *  *  exposes  him  at  the 
time  *  *  *  of  the  accident  to  the  injury,  *  ♦  *  then,  although  the 
accident  is  not  consequent  on  and  has  no  causal  relation  to  the  work  on 
which  the  workman  is  employed,  such  accident  arises  out  of  his  employ- 
ment, as  incident,  not  to  the  *  *  *  work,  but  to  the  *  *  *  risks 
of  the  ♦  *  ♦  position  in  which  by  the  conditions  of  his  oniplo\  ment 
he  is  obliged  to  work." 

And  Lord  Dundas  said: 

**In  the  case  before  us  the  immediate  cause  of  this  man's  fatal  injury 
was  the  falL  If  the  fall  was  an  accident^  arising  out  of  the  employment, 
then  it  is  irrelevant  to  consider  that  the  cause  of  the  fall  was  a  fit" 

In  Thorn  or  Simpson  v.  Sinclair,  L.  R,   (1917)  App.  Cas.  127,  144, 
House  of  Lords,  Scottish.  10  B.  W.  C.  C.  220,  227,  ^  workman  was  in-' 
jured  by  the  roof  of  the  building  in  which  he  was  working  falling  upon 
him:    The  roof  fell  because  the.  wall  of  an  adjoining  building  fell  on  the 
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roof.     The  court  held  that  the  injury  did  arise  out  of  the  employment 
Lord  Parmoor  said: 

''Such  accident  arises  out  of  his  emplo3rment,  as  incident,  not  to  the 
character  of  the  work,  but  to  the  dangers  and  risks  of  the  particular 
building  or  position  in  which  by  the  conditions  of  his  employment  he  is 
obliged  to  work." 

Wicks  V.  Dowell  &  Co.,  L.  R.  (1905)  2  K.  B.  Div.  225,  is  approved 
and  followed  in  Peoria  Railway  Terminal  Co.  v.  Industriai  Board.  279 
111.  352.  360,  116  N.  E.  651;  Vulcan  Detinning  Co.  v.  Industrial  Com., 
295  111.  141,  128  N.  E.  917. 

Some  of  the  cases  which  plaintiff  cites  do  not  raise  our  precise  ques- 
tion. For  example,  Carroll  v.  What  Cheer  Stables  Co.,  38  R,  I.  421,  96 
Atl.  208,  L.  R.  A.  1916D,  154.  Ann.  Cas.  1918B,  346,  is  not  a  case  where 
the  injury  was  caused  solely  by  the  workman's  previously  diseased  condi- 
tion, but  his  fall  was  due  to  dizziness  induced  by  disease.  On  similarly 
related  facts  the  courts  of  California,  New  York,  Kansas,  and  Michigan 
have  reached  a  different  conclusion,  and  their  conclusions  would  lead 
them  to  hold  in  the  instant  case  that  the  injury  to  Gonier  was  caused  by 
his  attack  of  indigestion,  and  did  not  arise  out  of  his  emplo3rment.  The 
latest  cases  in  these  jurisdictions  which  reach  a  contrary  conclusion  to 
that  we  have  reached,  are:  Cox  v.  Kansas  City  Refining  Co.  (1921)  108 
Kan.  320,  195  Pac.  863;  Eastman  Co.  v.  Industrial  Ace.  Com.  (CaL  1921) 
200  Pac.  17;  Van  Gorder  v.  Packard  Motorcar  Co.,  195  Mich.  588,  162 
N.  W.  107,  L.  R.  A.  1917E,  522;  Joseph  v.  United  Kimona  Co.,  194  App. 
Div.  568,  185  N.  Y.  Supp.  700. 

Gonier's  employment  brought  him  upon  this  scaffolding,  from  which, 
if  he  fell,  he  was  in  danger  of  serious  injury^  The  danger  of  falling  and 
the  liability  of  resulting  injury  was  a  risk  arising  out  of  the  conditions 
of  his  employment. 

[2]  Second.  Did  Gonier's  conduct  in  working  upon  this  staging  con- 
stitute willful  and  serious  misconduct?  He  knew  that  if  he  fell  from 
the  staging  he  might  seriously  injure  himself.  So  far  as  the  finding  dis- 
closes he  had  no  disease  other  than  indigestion.  He  knew  he  had  this 
physical  ailment,  and  that  he  had  had  spells  of  temporary  unconscious- 
ness while  at  his  work  as  a  result  of  it,  but  he  had  always  been  able  to 
anticipate  these  attacks  and  protect  himself  during  v  them,  and,  after  a 
temporary  loss  of  consciousness,  resume  work.  He  had  had  an  attack 
of  indigestion  on  this  morning,  but  it  does  not  appear  to  have  been  severe. 
If  the  case  rested  upon  these  facts,  they  could  not  be  held  to  establish 
even  mere  negligence  in  the  deceased.  No  warning  had  been  given  the 
deceased  against  working  upon  this  elevated  staging,  except  the  advice 
to  him  to  discontinue  working  in  high  places. by  Dr.  Godfrey  some  three 
months  before,  and  the  case  upon  this  point  is  almost  wholly  dependent 
upon  whether  his  work  on  this  staging,  after  this  advice,  was  as  matter 
of  law  the  "willful  and  serious  misconduct"  of  the  statute  which  pre- 
vents the  award  of  compensation  to  his  dependent  Misconduct  is  any 
improper  or  wrong  conduct  And  when  such  misconduct  is  not  trivial, 
but  grave  in  character,  it  becomes  the  serious  misconduct  of  the  statute;- 
that  is  in]proper  conduct  of  a  grave  and  aggravated  character.  Whether 
misconduct  is  serious  is  to  be  determined  from  its  nature,  and  not  from 
its  consequences.  Johnspn  v.  Marshall,  Sons  &  Co.,  Ltd.,  L.  R.  (1906) 
App.  Cas.  409,  22  Times  L.  Rep.  565.  Misconduct  which  exposed  the  de- 
ceased to  serious  injury  would  be  serious  misconduct  Not  only  must 
the  misconduct  be  of  this  grave  character,  but  under  the  statute  it  must 
also  be  willful.  By  willful  misconduct  is  meant  either  intentional  mis- 
conduct— that  is,  such  as  is  done  purposely,  with  knowledge — or  miscon- 
duct of  such  a  character  as  to  evince  a  reckless  disregard  of  consequences 
to  himself  by  him  who  is  guilty  of  it  Bums'  Case.  218  Mass.  8,  105  N. 
E.  601,  Ann.  Cas.  1916A.  787;  Nickerson's  Case,  218  Mass.  158,  160,  105 
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N.-  E.  604,  Ann.  Cas!  1916A,  790;  General  American  Tank  Car  Corp.  v. 
Borchardt  (1919)  69  Ind.  App.  580,  122  N.  t.,  433,  435;  note  to  Clem 
V.  Chalmers  Motor  Co.,  L.  R.  A.  1916A,  355. 

We  have  had  occasion  to  consider  these  terms  of  our  statute  several 
times.  With  one  exception  they  were  cases  of  mere  negligence,  and  we 
held,  with  all  authority,  that  willful  and  serious  misconduct  means  some- 
thing more  than  ordinary  negligence.  Fiarenzo  v.  Richards  &  Co.,  93 
Conn.  581,  107  Atl.  563.  Ordinarj^  negligence  could  never  be  even  serious 
misconduct,  much  less  willful  misconduct;  and,  although  gross  negli- 
gence might  present  an  instance  of  serious  misconduct,  it  could  never 
present  a  case  of  willful  misconduct>  as  our  definition  of  willful  miscon- 
duct clearly  indicates,  and  the  authorities  so  hold.  Burns'  Case,  218 
Mass.  8,  105  N.  E.  601,  Ann.  .Cas.  1916A,  787;  Nickersgn's  Case,  218 
Mass.  158,  105  N.  E.  604,  Ann.  Cas.  1916A,  790;  Gignac  v.  Studebaker 
Corporation,  186  Mkh.  574,  152  N.  W.  1037;  Riley's  Case,  227  Mass.  55, 
reported  also  as  Riley. v.  Standard  Aca  Ins.  Co.  (1917)  116  N.  E.  259. 
No  misconduct  which  is  thoughtless,  heedless,  inadvertent,  or  of  the  mo- 
ment, and  none  which  arises  from >  an , error  of  judgment,  can  be  ''willful 
and  serious  misconduct"  Johnson  v..  Marshall,  Sons  .&  Co.,  94  Law  T. 
Rep.  828;  Baltimore  Car  Foundry  Co.  v.  Ruzicka,  132  Md.  491,  104  Atl. 
167,  4-  A.  L.  R.  113.  Nor  will  every  violation  of  a  statute  or  a  public 
regulation,  or  a  rule,  regulation,  order  or  instruction  of  an  employer, 
constitute  willful  and  serious  misconduct.  In  Merlino  v.  Connecticut 
Quarries  Co.,  93  Conn.  57,  60,  104  Atl.  396,  397,  we  said : 

"Mer lino's  failure  to  obey  this  rule  was  a  careless  and  perhaps  a 
negligent  omission,  but  it  was  not  such  serious  and  willful  misconduct 
as  amounts  to  a  defense  under  the  Workmen's  Compensation  Act" 

United  States  Fidelity  &  Guaranty  Co.  v.  Industrial  Ace.  Com.,  174 
Cal,  616,  163  Pac.  1013.  Whether  one  violation  or  repeated  violations 
will  constitute  willful  and  serious  mi<:conduct  must  depend  upon  the  cir- 
cumstances, notably  upon  the  nature  of  the  misconduct  and  the  character 
of  the  statute,  regulation,  rule,  order,  .or  instruction  violated.  Each  case 
must  be  weighed  and  determined  by  its  own  circumstances.  What  is 
.  serious  misconduct  is  primarily  a  question  of  fact,  as  is  a  finding  of  neg- 
ligence. So,  similaily,  what  is  willful  misconduct  is  a  question  of  fact. 
Nickerson's  Case,  218  Mass.  158,  105  Atl.  604,  Ann.  Cas.  1916A.  790; 
George  v.  Glasgow  Coal  Co.,  Ltd.,  L.  R.  A.   (1909)  App.  Cas.  123. 

In  reversing  an  order  reducing  compensation  under  a  statute  for  will- 
ful failure  to  obey  any  reasonable  rul^  of  the  employer  adopted  for  the 
safety  of  the  employee,  the  Supreme, Court  of  Wisconsin  said: 

"We  are  of  (pinion  that  there  was  no  willful  failure  to  obey  a  rule 
of  the  employer  by  Healey  within  the  meaning  of  the  statute.  Mere  vio- 
lation of  a  rule  does  not  always  constitute  willful  misconduct  To  have 
that  effect  the  disobedience  must  have  been  deliberate,  not  merely  a 
thoughtless  act  on  the  spur  of  the  nK>meJTt."  Frint  Motorcar  Co.  v.  In- 
dustrial Commission,  168  Wis.  436,  439,  170  N.  W.  285,'286. 

See  Diestelhoirst  v.  Industrial  Ace.  Com.,  32  Cal.  App.  771,  164  Pac 
44.  . 

The  breach  of  a  rule  by  ohe  who  knows  at  the  time  that  he  is  break- 
ing the  rule  is  a  willful  breach,  but  if  by  direct  proof,  or  out  of  the  cir- 
cumstances', it  appears  to  have  been  the  result  of  thoughtlessness  or  inad- 
vertence, the  breach  cannot  be  held  to  have  been  willful.  A  conclusion 
that  certain  facts  constitute  willful  and  serious  misconduct,  is  reviewa- 
ble by  this  court  when  the  record  presents  all  the  facts  and  the  alleged 
error  is  properly  assigned.  Nolan  v.  New  York,  N.  H.  &  H.  R.  Co.,  70 
Conn.  159,  174,  39  Atl.  115,-43  L.  R.  A.  305.  The  defense  of  willful  and 
serious  misconduct  is  an  affirmative  one.  The  burden  of  establishing  it 
is  on  the  employer.  U.  S.  Fidelity  &  Guaranty  Co.  v.  Industrial  Ace. 
Com.,  174  Cal.  616,  163  Pac  1013.     Since  the  finding  is  one  of  fact,  the 
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court  on  review  will  not  hold  this  conclusion  erroneous  unless  the  facts 
clearly  show  this  to  be  so;  and  .in  reaching  its  decision  the  reviewing 
court  will  keep  before  it  the  fact  tiiat  the  employer  has  the  duty  of  prov- 
ing this  defense. 

The  doctor's  warning  to  the  deceased  three  months  before  the  acci- 
dent, so  far  as  the  circumstances  show,  may  not  have  been  fully  under- 
stood or  deemed  important  by  the  deceased.  The  attack* of  what  he  be- 
lieve to  be  indigestion  had  yielded  to  simple  treatment;  he  had  had  no 
indication  of  one  of  tl^ese  spells  of  unconsciousness;  he  felt  relieved  and 
able  to  begin  work;  he  was  in  good  spirits;  and  as  he  stood  up  to  con- 
tinue his  work  he  became  faint  and  fell.  So  far  as  the  record  shows,  the 
doctor's  advice  may  not  have  been  in  his  memory  at  this  time ;  his  act 
in  continuing  work  upon  the  staging  may  liave  been  in  entire  f orget- 
fulness  of  this  warning.  If  his  conditct  could  be  held  to  have  been  mis- 
conduct, it  would  be  difficult  to  hold  it  to  have  been  serious  misconduct 
But,  aside  from  this,  it  could  not  be  held  to  have  been  willful.  He  did 
not  continue  to  work  knowing  at  this  time  of  his  liability  to  suiffcr  one 
of  these  spells  of  unconsciousness  which  would  be  likely  to  cause  him 
to  fall)  so  that  his' course  could  not  be  found  to  have  been  done  purpose!)', 
with  knowledge.  Neither  could  it  be  said  that  the  circumstances  show 
on  his  part  a  reckless  disregard  of  consequences  for  his  own  safety. 

The  superior  court  is  advised  to  affirm  the  award  of  the  Compen- 
sation Commissioner. 

The  other  Judges' concurred. 


PASSINl   V.  ABERTHAW  CONST.  CO.  et  .vl. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec.  23,  1921.) 

115  Atlantic  Reporter,  689. 

1.  MASTER  AND  SERVANT  —  SISTER  LIVING  APART  FROM 
SINGLE  BROTHER  HELD  A  "DEPENDENT"  MEMBER  OF 
HIS  FAMILY"  WITHIN  COMPjENSATION  ACT. 
The  word  "family,"  which  is  not  defined  in  Workmen's  Compensa- 
tion Act  (Gen^'St.  1918,  §  5388),  defining  "''-nendents"  to  mean  member.*! 
of  the  injured  employee's  family  wholly  or  partially  dependent  on  him,  is 
recognized  in  »ie  common  law  of  Connecticut  as  a  word  of  variable  and 
clastic ,  meaning,  not  limited  to  members  of  a  collective  body  of  persons 
living  in  one  household  under  one  head  and  domestic  government,  bat 
the  word  is  recognized  as  meaning  individuals  related  through  descent, 
without  regard  to  unity  of  residence,  a  meaning  consistent  with  the  reme- 
dial purposes  of  the  statute;  and  hence  a  sister  partially  dependent  upon 
deceased  employee,  a  single  man  injured  in  his  employment,  is  a  member 
of  his  "family,"  entitled  to  compensation  as  a  dependent,  though  she 
lived  apart  from  him  in  another  state. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 
(For  other  definitions,   sec   Words  and    Phrases,   First  and   Second 
Series,  pependent;  Family.) 
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2.  MASTER  AND  SERVANT  —  AWARD  FOR  DEATH  OF  EM- 
PLOYEE RESIDENT  SISTER  AND  NONRESIDENT  ALIEN 
PARENTS  HELD  IN  ACCORD  WITH  STATUTORY  PROVI- 
SIONS  FOR  "NORMAL  COMPENSATION"  AND  FOR  PAR- 
TIAL DEPENDENTS. 

Where  deceased  employee  who  left  partially  dependent  parents,  non- 
resident aliens,  and  a  partially  dependent  sister,  a  resident  of  this  coun- 
try, earned  over  $36  a  week,  and  contributed  $13  a  week  for  the  sister's 
support  an  award  allowing  com^pensation  to  the  parents  at  the  rate  of 
one-half  of  $5  a  week  and  to  the  sister  at  the  rate  of  $13  a  week  for  312 
weeks  was  in  accord  with  the  provisions  made  by  Gen.  St.  1918,  §  5350, 
for  alien  dependents,  and  the  provisions  of  Laws  1919,  c.  142,  §  6,  for 
partial  dependents;  the  sister's  right  as  such  dependent  being  in  no  way 
affected  by  the  provisions  as  to  alien  dependents,  the  term  "normal  com- 
pensation'' used  in  section  5350  meaning  the  compensation  that  would  have 
been  awarded  such  nonresident  alien  dependents  if  they  had  been  resi- 
dents. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386 [1].) 

Case  Reserved  from  Superior  Court,  New  Haven  County;  John  W. 
Banks,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Marina 
Speroni  Passini  against  the  Aberthaw  Construction  Company  and  others. 
E)efendants  appeal  from  a  finding  and  award  of  the  acting  Compensation 
Commissioner  of  the  Third  district  in  favor  of  the  plaintiff,  as  a  depend- 
ent of  Joseph  Speroni,  deceased  employee,  reserved  by  the  superior  court 
on  the  Commissioner's  finding  for  the  advice  of  the  Supreme  Court  of 
Errors.  Superior  court  advised  to  dismiss  the  appeal  and  to  affirm  the 
award  of  the  Commissioner. 

On  March  23,  1920,  Joseph  Speroni,  an  employee  of  the  Aberthaw 
Construction  Company,  sustained  an  injury  in  the  course  of  and  arising 
out  of  his  employment,  from  which  he  died  on  that  day.  The  average 
weekly  wage  of  the  deceased  was  in  excess  of  $36.^  The  deceased  was 
single,  and  boarded  and  lodged  in  Berlin,  Conn.,  at  the  time  of  his  injury. 

The  parents  of  the  deceased  at  this  time  were  aliens  residing  in  Italy, 
and  were  partially  dependent  upon  him;  also  the  claimant,  a  sister  of 
the  deceased,  was  residing  in  New  York  City,  and  was  then  partially  de- 
pendent upon  the  deceased.  Upon  the  application  of  the  alien  parents, 
the  Commissioner  awarded  them  compensation  at  the  rate  of  one-half  of 
$5  a  week  for  312  weeks. 

The  deceased  was  contributing  $13  a  week  to  the  support  of  the 
claimant  at  the  time  of  his  injury.  The  Commissioner  awarded  the 
claimant  compensation  at  the  rate  of  $13  a  week  for  312  weeks. 

Clarence 'W.  Seymour,  of  Hartford,  for  plaintiff. 
Richard  H.  Deming,  of  Hartford,  for  defendant. 

Curtis,  J.  [1]  The  defendants  claim  that  the  Commissioner- erred  in 
holding  that  the  sister,  who  resided  in  New  York  City,  was  a  member 
of  the  family  of  the  deceased  (who  resided  in  Connecticut),  and  there- 
fore a  dependent  entitled  to  compensation  under  the  definition  of  "de- 
pendent" in  section  5388  of^  the  General  Statutes-     This  definition  reads: 

''Dependents  shall  mean  members  of  the   injured  employee's   family 
or  next  of  kin  who  were  wholly  or  partially  dependent  upon  the  earnings 
of  the  employee  at  the  time  of  the  injury." 
JL»^— Vol.  IX— Comik. 
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The  word  ''family"  is  not  detincd  in  section  5388,  wherein  various 
words  used  in  the  Compensation  Act  arc  defined.  In  the  common  law  of 
this  state  the  word  "family"  is  recognized  as  a  word  of  variable  and 
,  clastic  meaning.  Piccinim  v.  Conn.  L.  &  P.  Co.,  93  Conn.  423.  106  Atl. 
330;  Crosgrove,  Ex'r,  v.  Crosgrove  et  al.,  69  Comi.  421,  38  Atl.  219;  Dal- 
ton  V.  Knights  of  Columbus,  80  Conn.  216,  67  Atl.  510,  125  Am.  St.  Rep. 
116,  11  Ann.  Cas.  568. 

In  the  absence  of  a  definition  of  the  word  ''family"  in  the  Work- 
men's Compensation  Act  (Laws  1913,  c.  138).  the  word  should  be  held 
to  have  such  meaning  or  meanings  recognized  by  our  common  law  as 
are  consistent  with  the  remedial  purpose  of  the  act..  Its  meaning  in  our 
law  is  not  limited  to  that  of  all  members  of  a  collective  l)ody  of  persons* 
living  in  one  household  and  under  one  head  and  domestic  government. 
Other  meanings  are  attached  to  the  word  in  our  common  law.  Indivi- 
duals related  through  descent,  without  regard  to  unity  of  residence,  al«> 
constitute  a  family. 

"  The  word  "family"  is  recognized  in  our  common  law  as  meaning  indi- 
viduals related  through  descent,  without  regard  to  unity  of  residence: 
this  meaning  is  consistent  with  the  remedial  purpose  of  the  Workmen's 
Compensation  Act  and  is  therefore  a  meaning  of  the  word  "family"  as 
used  in  section  5388  of  the  General  Statutes. 

The  Commissioner  did  not  err,  therefore,  in  holding  that  the  sister 
of  the  deceased,  living  apart  from  him.  was  a  member  of  the  family  of 
the  deceased,  and  therefore,  as  a  partial  dependent,  entitled  to  compensa- 
tion. In  view  of  this  holding,  there  is  no  occasion  to  discuss  the  meaning 
of  th«  term  "next  of  kin"  as  used  in  section  5388. 

[2]  The  defendants  further  -  claimed  that  compensation  could  not  l)e 
awarded  the  sister  in  excess  of  the  sum-  of  $2.50  a  week,  because  of  the 
provisions  of  that  part  of  section  5350  of  the  General  Statutes  relating 
to  the  compensation  of  aliens.  Section  5350  provides,  in  substance,  that 
alien  dependents,  nonresidents  of  the  United  States  or  its  dependencies 
or  Canada,  shall  receive  one-half  the  sum  that  would  have  been  awarded 
to  resident  dependents  in  their  situation.     The  section  then  provides: 

"The  other  half  of  the  normal  compensation  may  be  paid  in  accord- 
ance with  the  rules  of  apportionment  herein  provided  to  such  persons 
resident  in  the  United  States,  or  its  dependencies,  or  Canada,  if  any  tTicrc 
be,  as  would  be  entitled  to  compensation  were  there  no  such  nonresident 
alien  dependent^." 

The  term  "normal  compensation,"  used  in  section  5350,  means  the 
compensation  that  wbuld  have  been  awarded  such  nonresident  alien  de- 
pendents if  they  had  been  resident  dependents,  or  dependents  residing  in 
a  dependency  of  the  United  States  or  in  Canada. 

The  compensation  awarded  the  partially  dependent  sister  was  deter- 
mined under  section  6  of  chapter  142  of  the  laws  of  1919,  and  section 
5350,  and,  under  the  facts  of  this  case,  was  in  no  way  dependent  upon  or 
affected  by  the  above  statutory  provision  as  to  aliens.  The  parents  and 
the  sister  were  partially  dependent  upon  the  deceased;  therefore  they 
were  entitled  to  have  awarded  to .  them  proportionate  parts  of  a  sum 
equal  to  one-half  of.  the  ^average  weekly  earnings  of  the  decedent,  to  be 
divided  among  them  according  to.  the  relative  degree  of  their  dependence, 
subject  to  the  statutory  limitatioii  that  in  no  case  could  either,  as  a  par- 
tial dependent,  be  awarded  a  sum  greater  than  the  weekly  contribution 
of  the  deceased  to  the  support ^of  such  one,  and  as  to  the  parents  subject 
also  to  the  above  provision  as  to  aliens. 

The  Commissioner,  in  accord  with  these  statutory  provisions,  awarded 
compensation  as  follows.:  To  the  parents,  one-half  of  $5  a'  week,  and  to 
the  sister,  $13  a  weekr  . 

Under  the  provision  as  to  aliens  (section  5350)  the  normal  compen- 
sation of  $5  a  week  to  the  parents  was  diminished  to.  $2.50  a  week.    The 
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provision  as  to  '*thc  other  half  of  the  normal  provision"  obviously  has 
in  this  case  no  relation  to  or  effect  upon  the  compensation  awarded  thr 
sister. 

Under  the  facts  in  tlie  instant  case,  **the  other  half  of  the  normal 
compensation"  to  the  alien  parents  reverts  to  the  employer,  because  the 
sister  receives  out  of  one-half  of  the  average  weekly  wages  of  the  de- 
ceased (to  wit,  $18)  the  $13  a  week  which  the  deceased  contributed  to  her 
support,  which  was  the  limit  of  her  compensation.  She  received  this 
from  one-half  of  the  weekly  wages  of  the  deceased  without  requiring 
any  part  of  **the  other  half  of  the  normal  compensation"  to  the  parents, 
withheld  from  them  under  the  provisions  of  section  5350,  to  make  her 
compensation  equal  to  the  weekly  contribution  of  the  deceased  to  her  sup- 
port One-half  the  weekly  wage  of  the  deceased,  minus  the  normal  com- 
pensation of  the  partially  dependent  parents  (that  is  $18-$S)  equals  the 
contribution  of  $13  a  week  to  the  sister,  which  sum  is  the  limit  of  com- 
pensation that  she  could  receive.  "The,  other  half  of  the  normal  compen- 
sation" therefore  could  not  be  used  as  compensation  in  this  case,  and  re- 
mained the  money  of  the  employer. 

The  provision  as  to  "the  other  half  of  the  normal  compensation"  ref- 
erred to  in  section  5350  may,  in  many  cases,  affect  the  compensation  of  a 
resident  dependent. 

If  in  this  case  the  one-half  of  the  weekly  wages  of  the  deceased, 
when  diminished  by  the  normal  compensation  of  the  partially  dependent 
alien  parents,  had  been  reduced  below  the  weekly  contribution  of  the  de- 
ceased to  the  sister's  support,  then  "the  other  half  of  the  normal  com- 
pensation" would  have  been  available  to  apply  to  her  weekly  compensa- 
Iwn. 

The  superior  court  is  advised  to  dismiss  the  appeal,  and  to  affirm  the 
award  of  the  Commissioner. 

The  other  Judges  concurred. 


GRABOWSKl  V.  MISKELL  et  al. 

(Supreme  Court  of  Errors  of  Connecticut.     Doc.  23.   1921.) 

115  Atlantic  Reporter,  691. 

1.  MASTER    AND    SERVANT    —    COMPENSATION    COM  MLS- 

SIONER'S  FINDING  SHOULD  STATE  FACTS  FOUND. 
Under  the  Workmen's  Compensation  Act,  the  Commissioner's^  findings 
should  not  state  the  evidence,  but  the  facts  found  from  the  evidence. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

2.  MASTER    AND    SERVANT    —    COMPENSATION    COM>riS- 

SIONERS   FINDINGS   IN   CONFLICT   WITH   FINDINGS   OX 

PRIOR  HEARINGS  HELD  ERRONEOUS. 

A  Compensation  Commissioner  having  approved  a  voluntary  agree- 
ment recitnig  a  physical  injury  which  was  (ound  on  evidence  presented 
on  two  subsequent  hearings,  held,  that  findings  to  the  contrary  made  by 
a  Commissioner  acting  for  him  on  third  hearing  involving  the  issues  of 
fraud  and  changed  condition  were  so  erroneous  as  to  requfre  correction 
necessitating  a  rehearing. 

(For  other  cases,  see  Master  and  Servant.  Dec.   Dig.  §  419.) 
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3.  MASTER  AND  SERVANT— COMPENSATION  COMMISSIONER 

MAY  REOPEN  AWARD  AND   HEAR  CASE  DE   NOVO    ON 

PROOF  OF  FRAUD. 

Under  the  Workmen's  Compensation  Act  (Gen.  St  1918.  §  5355X. 
providing  that  the  Commissioner  shall  have  the  same  power  to  open  and 
modify  an  award  as  any  court  has  to  open  and  modify  a  judgment  of 
such  court,  in  a  case  where  the  issue  of  fraud  is  properly  before  him. 
the  Industrial  Commissioner  has  the  power  to  open  and  modiify  a  volun- 
tary award  and  hear  the  case  de  novo. 

(For  other  cases,  see  Master  and  Serx'ant.  Dec.  Dig.  §  419.) 

Appeal  from  Superior  Court,  Hartford  County;  William  M.  Malt- 
hie,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Mary  Grab- 
owski,  employee,  opposed  by  Simon  T.  Miskell,  employer,  and  the  Trav- 
elers' Insurance  Company,  insurer.  From  a  finding  and  award  of  the 
Compensation  Commissioner  of  the  Fifth  District,  acting  for  and  in  place 
of  the  Commissioner  of  the  First  District  dismissing  the  clafm  plaintiff 
appealed  to  the  superior  court,  which  sustained  the  appeal,  and  defendants 
appeal.    No  error. 

The  first  and  third^  grounds  of  plaintiff's  motion  to  correct  referred 
to  in  the  opinion,  were  as  follows: 

"(1)  By  striking  out  paragraph  29  of  the  finding,  because  the  same 
is  contrai^  to  the  evidence,  and  substituting  therefor  the  fact  as  disclosed 
by  the  evidence  that 'the  claimant  has  a  sensitive  area  on  the  right  side  of 
her  head,  as  was  demonstrated  at  the  final  hearing  by  Dr.  Alfred  N. 
Rowley,  and  that  the  mere  touching  of  this  sensitive  area  with  the  finger 
causes  the  claimant  to  flinch  and  suffer  pain." 

"(3)  By  adding  to  the  finding  the  fact  as  disclosed  by  the  evidence, 
that  the  Travelers*  Insurance  Company,  the  employei,  Simon  T.  Miskell, 
and  Dr.  C.  W.  Robertson  jointly  made  an  investigation  of  the  accident  in 
the  latter  part  of  March,  or  early  part  of  April,  192X)." 

Allan  E.  Brosmith,  of  Hartford,  for  appellants. 
Jacob  Berman,  of  Hartford,  for  appellee. 

Wheeler.  C.  J.  The  superior .  court  sustained  the  plaintiff's  appeal 
from  the  Commissioner  for  his  errors  in  denying  the  first  and  third 
grounds  of  plaintiff's  motion  to  correct,  and  in  reopening  the  award  and 
determining  the  case  de  novo  and  dismissing  the  claim. 

The  appeal  of  the  defendants  from  the  judgment  of  the  superior 
court  assigns  as'  error  the  sustaining  of  the  appieal.  And  this  brings  be- 
fore us  the  court's  decision  granting  the  first  and  third  grounds  of  plain- 
tiff's motion  to  correct  and  its  holding  that  the  Commissioner  could  not 
open  the  award  and  try  the  case  de  novo. 

In  order  to  pass  upon  these  questions  wr  must  have  before  us  the 
history  of  this  action. 

(1,  2]  On  January  12,  1920,  the  parties  entered  into  a  voluntary  agrree- 
ment  approved  of  by  the  Commission  as  provided  for  in  the  Compensa- 
tion Act  (Gen.  St  1918,  §§  5339-5414),  which  recited  that  the  claimant,  the 
plaintiff  herein,  had  received  on  November  26;  1919,  an  injury  arising  out 
of  and  in  the  course  of  her  employment  viz.  a  slight  fracture  of  the 
skull. 

Subsequently  on  March  9  and  25,  1920,  Commissioner  Chandler  heard 
this  claim  dc  novo.  The  record  does  not  disclose  the  procedure,  but  we 
assume  that  it  followed  the  proper  procedure — a  motion  in  writing  speci- 
fying with  reasonable  certainty  the  ground  or  grounds  for  the  modified- 
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don  or  opening  of  the  award  Commissioner  Chandler  found  certain  of 
the  facts  as  contained  in  the  voluntary  agreement,  presumably  by  stipu- 
lation of  the  p'arties,  and  he  makes  other  findings,  some  of  which  detail 
the  evidence,  but  do  iwt  give  the  facts  found  from  this  evidence.  This 
was  at  variaiKc  without  repeated  injunction  as  to  the  manner  in  which 
findings  should  be  made.  The  finding  does  reciti  that  the  plaintiff  on 
November  26,  1919.  sustained  the  injury  described  in  the  voluntary  agree- 
ment. 

On  September  30,  1920,  another  hearing  before  Commissioner  Chand- 
ler was  had  in  this  case.  The  record  does  not  contain  the  motion  for  the 
rehearing,  but  from  the  nature  of  the  finding  we  judge  that  its  purpose 
was  to  determine  whether  the  incapacity  had  ceased. 

Paragraphs  4  and  8  of  the  supplemental  finding  are  as  follows: 

'*(4)  While  the  fact  of  the  original  injury  was  agreed  to  in  the 
aforesaid  voluntary  agreement  it  became  advisable  in  the  course  of  the 
present  hearing  to  admit  testimony  as  to  the  nature  of  the  injury  and  the 
fact  of  its  occurrence.  It  was  found  that  on  November  26,  1919,  the 
claimant  was  struck  in  the  head  by  a  beam  which  fell  in  the  tobacco 
shed  in  which  she  was  working,  resulting  in  an  abrasion  of  the  scalp  and 
a  swollen  area.  Whether  or  not  there  was  a  small  fracture  of  the  scalp 
is  in  dispute,  and  no  finding  is  made  thereon.*' 

'*(8)  I  find  that  for  an  unknown  period  of  time  after  the  injury  the 
claimant  was  incapacitated  from  the  direct  physical  effects  thereof. 
There  came  a  time,  however,  when  the  direct  physical  effects  passed 
away,  and  there  remained  a  neurotic  condition,  which,  although  intangi- 
ble and  subjective,  is  a  pathological  fact  chargeable  to  the  injury." 

From  a  period  one  week  after  the  injury  to  August  30,  IS^,  the 
plaintiff  had  been  under  the  care  of  the  physician  provided  by  the  de- 
fendant employer. 

None  of  the  parties  to  this  proceeding  question  the  right  of  Commis- 
sioner Chandler  to  have  twice  heard  this  case  de  novo  or  to  have  made 
the  orders  he  did  after  the  approval  of  the  voluntary  agreement,  and  for 
this  reason  we  do  not  consider  at  this  time  this  question. 

It  Uius  appears  that  the  defendant  employer*s  physician  had  had  the 
plaintiff  under  his  care  for  upward  of  10  months,  and  that  the  Commis- 
sioner, after  a  full  hearing,  made  his  finding  as  to^he  origin,  extent,  and 
present  continuance  of  plaintiff's  injury  on  October  22,  1920,  nearly  11 
months  after  the  claimed  physical  injury. 

On  December  1.  1920i  the  defendant  insurer  filed  with  Commissioner 
Williams,  acting  for  Commissioner  Chandler,  its  motion  for  a  rehear- 
ing *'on  the  ground  that  the  proceedings  hitherto  had  in  this  case  had 
been,  so  far  as  the  insurance  company  was  concerned,  induced  by  a  mis- 
statement, and  hence  that  changed  conditions  of  fact  had  arisen,  and 
that  the  principles  of  equity  required  a  rehearing. 

The  Commissioner  overruled  plaintiff's  objection  to  the  granting  of 
the  motion  for  a  hearing  de.  novo,  and  heard  the  case  de  novo.  In  hit, 
finding  he  states  that  whether  or  not  the  plaintiff  had  sustained  an  injury 
arising  out  of  and  in  the  course  of  her  employment  had  never  before 
been  seriously  presented  to  or  heard  by  the  Commissioner.  This  was  a 
mistake,  since  Commissioner  Chandler  had  twice  determined  this  issue 
after  hearing  had  and  upon  such  evidence  as  the  parties  desired  to  present. 

The  finding  also  states  that  the  beam  which  the  plaintiff  claimed  fell 
on  her  head,  causing  the  injury  for  which  the  award  was  made,  never, 
in  fact,  struck  her,  and  that  she  never  sustained  a  trauma  in  consequence. 
The  finding  further  states  that  the  plaintiff  and  Dr.  Brace,  her  personal 
physician,  claimed,  to  whom  it  does  not  appear,  but  let  us.  assume  the 
Commissioner  intended  to  say  to  the  insurer,  that  there  was  a  wound 
upon  her  head  on  December  2d,  1919,  and  one  of  the  radiographs,  taken 
about  this  time  showed  a  fracture  of  the  skull. 
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The  finding  further  states  that  these  statements  were  untrue  and  that 

the  agreement  made  with  the  plaintiff  and  all  payments  made  to  lier  un- 

,  der  the  award  were,  made  under  misrepresentation  of  fact  induced  by  the 

statement  of  the  plaintiff  and  Dr.   Brace.     Practically  the  Commissioner 

finds  that  Dr.  Brace  had  testified  falsely  as  to  this  injury. 

The  finding  does  not  specifically  find  that  the  plaintiff  was  guilty  of 
fraud,  but  the  meoiorandum  made  a  part  of  the  finding  makes  this  charge, 
and  it  a  necessary  inference  from  the  other  facts  found. 

"The  fraud  charged  is  based  upon  the, finding  that  she  was  never  in 
fact  injured;  that  her  claim  of  injury  to  her  head,  of  a  cut  upon  it,  and 
of  a,  fracture  of  the  skull  were  without  foundation  in  fact.  TJhe  Com- 
missioner reached  this  conclusion  largely  upon  the'  fact  that  on  July  6, 
1920,  the  plaintiff's  scalp  over  the  region  whd-e  she  complained  of  being 
hit  was  opened  and  no  objective  signs  of'  injury  appeared,  and  upon  the  ' 
further  fact  found  in  paragraph  29  that  "none  of  the  physicians,  with 
the  exception  of  Dr.  Brace,  was,  able  to  find  any  objective  signs  of  in- 
jury." 

The  plaintiff  did  not  move  to  correct  the  finding  of  these  statements 
of  the  plaintiff  and  of  ^Eh".  Brace.  .  The  trial  court's  memorandum  indi- 
cates that  it  reached  the  conclusion  that  Commissioner  Chandler  had 
reached,  that  the  plaintiff  was  hit  by  this  beam.  But  this  evidence  was 
not  before  the  court  for  the  purpose  of  correcting  the  finding  in  this 
particular,  and  we  arc  not  at  liberty  to  consider  this  conclusion  of  the 
court 

The  court  struck  out  paragrapli  29,  which  wc^  have  quoted,  and  in 
its  place,  at  the  request  of  the  plaintiff,  made  this  substitution: 

"That  the  claimant  has  ^  sensitive  area  on  the  right  side  of  her 
head,  as  was  demonstrated  at  the  first  hearing  by  Dr.  Alfred  N.  Rowiey. 
and  that  the  mere  touching  of  this  sensitive  area  with  the  finger  caused 
the  claimant  to  flinch  and  suffer  pain." 

The  striking  out  of  paragraph  29  removed  one  of  the  weighty  facts 
which  had  influenced  the  Commissioner  in  concluding  that  the  plaintiff 
had  never  received  a  physical  injury  to  her  head.  The  substitution  for 
this*  of  a  fact  tending  to  corroborate  her  claim  that  she  had  received  such 
an  injury  was  *a  fact  which  Aveakened  materially  the  conclusion  that  the 
plaintiff  had  never  suffered  such  an  injury. 

The  other  correction  of  the  finding  as  to  the  investigation  of  this 
accident  by  the  defendant  insurer  in  March,  1920.  was  also  a  material 
factor  on  the  finding  of  fraud.  It  is  impossible  to  measure  the  effect 
these  changes  in  the  finding  would  have  upoh  the  issue  of  fraud,  but  that 
they  are  so  material  as  to  require  a  rehearing  we  entertain  no  doubt;  and 
if,  in  addition,  it  were  permissible"  to  read  the  finding  as  corrected  by  the 
fact  founi  by  the  trial  court  that  the  plaintiff  was  in  fact  struck  and 
injured  by  this  beam,  a  large  part  of  the  groundwork  of  fraud  would  dis- 
appear, and,  if  the  physical  injury  be  found,  we  must  remember  that  the 
conclusion  of  Commissioner  Chandler,  as  made  in  his  supplemental  find- 
ing, that  the  then  neurotic  condition  of  the  plaintiff  was  chargeable  to 
the  injury,  does  not  appear  to  have  been  contested. 

[3]  The  remaining  question  upon  this  appeal  is  whether  the  Commis- 
sioner had  the  power  tb  open  the  award  and  try  the  case  de  novo.  Its 
disposition  involves  a  construction  of  General  Statutes.  §  5355 : 

"Any  award  of,  or  vohintary  agreement  concerning  compensation 
made  under  the  provisions  of  this  chapter  shall  be  subject  to  modifica- 
tion, upon  the  request  of  either  party  and  in  accordance  with  the  proce- 
dure for  original  determinations,  whenever  it  shall  appear  to  the  Com- 
pensation Commissioner  that  the  incapacity  of  an  injured  employee  has 
increased,  decreased  or  ceased,  or  that  the  measure  of  dependence,  on  ac- 
count of  which  the  'compensation  is  paid,  has  changed,  or  that  changed 
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conditionfi  of  fact  have  arisen  which  necessitate  a  change  of  such  agree- 
ment or  award  in  order  properly  to  carry  out  the  spirit  of  this  chapter. 
The  Commissioner  shall  also  have  the  same  power  to  open  and  modify 
an  award  as  any  court  of  the  state  has  to  open  and  modify  a  judgment 
of  such  court.  The  Compensation  Commissioner  shall  retain  jurisdiction 
over  claims  for  compensation,  awards  and  voluntary  agreements,  for  any 
proper  action  thereon,  during  the  whole  compensation  period  applicable 
to  tlic  injury  in  question.** 

The  Commissioner  under  this  statute  has  power  at  any  time  to  modify 
the  voluntary  agreement  or  award  whenever  it  shall  appear  to  him: 

(a)  That  the  incapacity  of  the  injured  employee  has  increased,  de- 
creased, or  cease4*  or  that  the  measure  of  dependence,  on  account  of 
which  the  compensation  is  paid,  has  changed.  This  power  continues  so 
long  as  the  agreement  or  award  continues.  Fair  v.  Hartford  Rubber 
Works  Co.,  95  Corni.  350.  Ill  Atl.  193. 

The  defendants'  motion  does  not  seek  to  modify  the  award  because 
the  incapacity  had  ceased.  It  seeks  to  nullify  it  from  its  inception,  not 
to  modify  it  from  the  date  of  his  hearing. 

(b)  That  changed  conditions  of  fact  have  arisen  which  necessitate 
a  change  of  such  agreement  or  award  in  order  properly  to  carry  out  the 
the  spirit  of  the  Compensation  Act.  Clearly  the  changed  conditions  of 
fact  refer  to  conditi6ns  which  are  different  from  those  existent  when 
the  agreement  or  award  was  made.  Fair  v.  Hartford  Rubber  Works 
Co.,  supra. 

The  situation  as  found  by  Commissioner  Williams  was  not  a  changed 
condition  from  that  existent  whcin  the  award  was  made.  The  injury,  if 
any,  had  not  changed.  That  it  had  increased  or  decreased  was  not  what 
it  meant  by  changed  conditions  of  fact;  such  are  taken  care  of  by  (a). 

Remedies  (a)  and  (b)  are  quite  unlike  the  remedy  which  a  court 
exercises  in  opening  a  judgment.  It  may  be  that,  practically  applied, 
remedies  (a)  and  (b)  would  cover  most  occasions  for  the  opening  or 
modification  of   an  agreement  or  award. 

But  the  Legislature,  inteixling  to  make  sure  that  the  Commissioner 
should  have  ample  power  to  open  and  modify  an  award,  provided,  in  ad- 
dition, remedy  (c)  : 

"The  Commissioner  shall  also  have  the  same  power  to  open  and 
modify  an  award  as  any  court  of  the  state^  has  to  open  and  modify  a 
judgment  of  such  court." 

In  Fair  v.  Hartford  Rubber  Works  Co.,  supra,  we  construed  remedy 
(c)  as  giving  to  the  Commissioner  the  same  power  to  open  and  modify 
his  award  as  our  court  of  equity  has  to  open  and  modify  its  judgmem 
without  the  limitation  governing  its  exercise  of  this  power,  that  in  the 
given  case  it  must  appear  that  the  private  suitor  could  not  in  the  exer- 
cise of  .reasonable  diligence  have  theretofore  sought  the  remedy  he  now 
seeks. 

The  Commissioner  may  exercise  remedy  (c)  without  requiring  the 
plaintiff  in  the  action  to  show  that  he  could  not  in  the  exercise  of  rea- 
sonable diligence  have  brought  his  present  cause  before  the  Commissioner 
at  the  time  of  the  award  he  attacks.  If  the  issue  of  fraud  were  regarded 
as  properly  before  Commissioner  Williams  in  defendants'  motion,  which 
is  not  a  part  of  the  recofd,  he  had  the  power  under  remedy  (c)  to  hear 
the  case  on  this  issue  de  novo,  tmd  upon  clear  proof  of  the  fraud  to 
open  the  award. 

The  Commissioner  was  not  in  error  in  his  holding  that  he  had  the 
power  to  open  the  award  and  try  the  case  de  novo.  He  was  in  error  in 
his  finding  of  facts  in  the  particulars  before  referred  to.  and  hence  the 
trial  court  properly  sustained  the  appeal. 

There  is  no  error. 

The  other  judges  concurred. 
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DARSCH  V.  THEARLE  DUFFIELD  FIRE  WORKS  DISPLAY  CO. 

(No.  11241.) 

(Appellate  Court  of  Indiana,  Division  No.  1.    Jan.  11,  1922.) 

133  Northeastern  Reporter,  525. 

1.  MASTER  AND  SERVANT^INDUSTRIAL   BOARD  HAS  LIM- 

ITED  POWERS. 

The  Industrial  Board  can  exercise  only  such  powers  as  are  conferred 
on  it  by  the  Lefi^islature. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  397.) 

2.  MASTER  AND  SERVANT— COMPENSATION  ACT  HELD  NO 

PART  OF  CONTRA(rr  OF  EMPLOYMENT  BETWEEN  NON- 
RESIDENTS. 

The  provisions,  of  Workmen's  Compensation  Act,  §§  2,  4,  that  every 
employer  and  every  employee  with  certain  exceptions  should  be  presumed 
to  have  accepted  the  act,  and  that  every  contract  of  employment  should 
be  presumed  to  have  been  made  subject  to  its  provisions,  were  intended 
only  to  apply  to  such  persons  as  were  residents  of  the  state,  and  made 
their  contracts  of  employment  within  the  state,  or  maintained  an  office 
and  place  for  doing  business  within  the  state,  and  cannot  be  appli«l  to 
an  injury  to  a  nonresident  employee  working  in  the  state  under  contract 
of  employment  entered  into  in  another  state  by  a  nonresident  corporation 
whose  office  was  in  that  state. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig..  §  368.) 

Appeal  from  Industrial  Board. 

Proceeding  before  the  Industrial  Board  by  Arnold  Darsch  against 
Thearle  Duffi^ld  Fire  Works  Display  Company.  After  making  an  award, 
on  subsequent  hearing,  the  Board  entered  an  order  dismissing  the  claim, 
from  which  claimant  appeals.    Affirmed. 

James  L.  Murray,  of  Indianapolis,  for  appellant. 
Othniel  Hitch,  of  Indianapolis,  for  appellee. 

Enloe,  J.  On  the  1st  day  of  June,  1921,  the  appellant  filed  his  appli- 
cation with  the  Industrial  Board,  asking  for  an  adjustment  of  compen- 
sation, as  against  the  appellee  herein,  stating  in  said  application  that  the 
place  of  business  of  appellee  was  36  South  State  Street,  Chicago,  111.  A 
copy  of  appellant's  application,  together  with  a  notice  that  a  hearing 
would  be  had  thereon,  at  the  State  House,  Indianapolis,  Marion  county, 
Ind.,  on  the  13th  day  of  June,  1921,  at  10  o'clock  a.  m.,  was  at  once  sent 
by  mail  to  appellee  at  its  said  office  in  Chicago,  111. 

On  the  day  and  at  the  time  set  for  the  hearing  of  said  cause  the  ap- 
pellee appeared  by  one  Maher.  its  secretary,  and  also  by  counsel,  and 
moved  to  dismiss  the  proceedings  because  of  want  of  jurisdiction,  and 
stated  as  grounds  therefor  that  both  of  the  parties  hereto  were  residents 
of  the  state  ol  Illinois ;  that  the  contract  of  employment  between  the  par- 
ties was  entered  into  in  the  state  of  Illinois;  that  appellant  was  an  Il- 
linois corporation,  and  had  nQ  office  or  place  of  business  in  the  state  of 
Indiana;  and  that  the  appellant,  at  the  time  he  was  injured  was  only 
temporarily  employed  in  Indiana.  This  motion  to  dismiss  the  proceed- 
ings was,  in  effect,  overruled  by  the  one  member  of  the  board  who  heard 
the  cause,  and  an  award  made  to  appellant  Thereafter,  in  due  time,  the 
appellee,  by  its  attorney,  asked  for  a  review  of  the  proceedings  herein  by 
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the  full  Industrial  Board,  which  was  duly  had  on  the  11th  day  of  July, 
1921,  at  which  time  additional  evidence  was  heard.  On  the  13th  day  of 
July,  1921,  the  full  board  made  its  finding  as  follows: 

"That  on  the  9th  day  of  June,  1920,  the  plaintiff  was  in  the  employ- 
ment of  tfie  defendant  at  an  average  weekly  wage  in  eJtcess  of  $24;  that 
on  said  date  he  recdved  an  injury  by  reason  of  an  accident  arising  out 
of  and  in  the  course  of  his  employment,  of  whidi  the  defendant  had 
actual  knowledge  at  the  time;  that  said  injury  resulted  in  the  perman- 
ent reduction  of  the  sight  of  plaintiff's  right  eye  to  one-tenth  normal  vi- 
sion with  glasses;  that  at  the  time  of  the  plaintiff's  injury  the  defendant 
was  a  resident  of  Illinois,  was  domiciled  therein,  and  transacted  its  busi- 
ness from  said  state;  that  at  said  time  the  plaintiff  was  also  a  resident 
of  Illinois;  that  he  was  working  for  the  defendant  under  a  contract  of 
employment  made  in  said  state,  and  at  the  time  was  only  temporarily  in 
the  state  of  Indiana,  engaged  in  performing  work  for  the  defendant  under 
his  contract  of  employment  made  in  Illinois;  that  at  said  time  the  de- 
fendant had  not  localized  itself  or  established  any  place  of  business  in 
the  state  of  Indiana.    *    »    »" 

Upon  the  facts  thus  found  the  board  concluded  that  it  had  no  juris- 
diction of  the  cause,  and  dismisseil  the  appellant's  claim,  from  which  or- 
der of  dismissalvthis  appeal  is  prosecuted. 

Under  this  record  the  question  arises.  Did  the  Industrial  Board  have 
any  jurisdiction  over  the  subject-matter  in  this  cause,  i.  e.,  does  the  com- 
pensation law  of  this  state  enter  into  and  become  a  part  of  a  contract  of 
employment,  entered  into  between  citizens  residing  in  a  foreign  state,  or 
nation,  if  the  employee  in  such  contract  should  happen  to  come  tempo- 
rarily into  this  state,  in  the  performance  of  his  duties,  under  such  con- 
tract of  employment? 

[1,  2]  The  Industrial  Board  of  Indiana  is  purely  a  creation  of  our 
statute,  brought  into  existence  by  legislative  will.  Being  such,  it  is  ele- 
mental, that  it  can  have  and  exercise  only  such  powers  as  are  conferred 
upon  it  by  its  creator,  the  Legislature  of  this  state.  Primarily  tlie  board 
was  created  to  administer  the  Workmen's  Compensation  Law  of  this  state 
(Laws  1915,  c.  106),  as  between  those  persons  subject  to  the  provisions 
of  said  law.     The  second  section  of  said  act  provides: 

"From  and  after  the  taking  effect  of  this  act,  every  employer  and 
every  employee,  except  as  herein  stated,  shall  be  presumed  to  have  ac- 
cepted the  provisions  of  this  act  respectively  to  pay  and  accept  compensa- 
tion for  personal  injury  or  death  by  accident  arising  out  of  and  in  the 
course  of  the  employment,  and  shall  be  bound  thereby.    *    *    *  " 

The  fourth  section  of  said  act  provides:. 

*****  And  every  such  contract  made  subsequent  to  the  taking 
effect  of  this  act  shall  be  presumed  to  have  been  made  subject  to  the  pro- 
visions of  this  act    *    *    *" 

The  state  of  Indiana  caimot  regulate  the  conduct  of  citizens  of 
foreign  states.  Its  laws  are  of  binding  force  and  effect  only  upon  per- 
sons within  this  state,  and  the  language  of  said  section  as  to. employers 
and  employees  who  shall  be  deemed  to  have  accepted  its  provisions  mani- 
festly was  intended  only  to  apply  to  such  persons  as  were  residents  of 
this  state  and  made  their  contracts  of  employment  here,  or  maintained 
an  office  and  place  for  doing  business  within  this  state.  To  give  to  the 
act  in  question  the  force  and  effect  contended  for  by  appellant,  and  to 
so  construe  the  same  that  it  would  apply  to  the  parties  hereto  and  to 
their  said  contract  of  employment  would,  to  our  minds,  render  said  act 
of  doubtful  validity,  and  such  a  construction  will  therefore  be  avoided 
whenever  reasonably  possible. 

The  case  of  Douthwright  v.  Champlin  et  al..  91  Conn.  524.  100  Atl. 
97.  Ann.  Cas.  1917E,  512.  cited  and  relied  upon  by  appellant,  when  care- 
fully read,  is  not  analogous  to  the  instant  case,  at  is  appears  in  that  case 
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that  lx)th  the  employer  and  employee  had  recognized  the  applicability  of 
the  statute  of  Connecticut,  the  court  saying: 

•Both  the  claimant  and  the  respondent  have  accepted  part  B.  of 
chapter  138,  P.  A.  1913.  ami  Champlin  had  insured  his  full  liability  in 
insurance  companies  authorized  to  take  such  risks." 

Under  the  facts  of  this  case  the  Industrial  Board  was  without  ju- 
risdiction to  make  an  award  to  appellant,  and  its  action  in  dismissing  said 
application  is  affirmed. 


Ix  RE  SWARTZ.     (No.  11219.) 

(Appellate  Court  of  Indiana,    Division  No.  1.    Jan  5.  1922.) 

133  Northeastern  Reporter,  506. 

MASTER  AND  SERVANT— COMPENSATION  J'OR  50  PER  CENT. 

PERMANENT   DISABILITY   NOT   LIMITED  TO  $2,500. 

Compensation  for  50  per  cent,  permanent  disability  is  not  limited  to 
$2,500  by  Workmen's  Compensation  Act,  §  40,  providing  that  total  com- 
pensation payable  under  the  act  shall  in  no  case  exceed  $5,000. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  385 [1].) 

Appeal  from  Industrial  Board. 
.  Proceedings  by  Gus  Swartz  under  the  Workmen's  Compensation  Act 
to  obtain  compensation  for  a  personal  injury.     Question  certified  by  In- 
dustrial Board.     Answer  in  the  affirmative. 

Batman,  P.  J.  Under  the  provisions  of  the  Workmen's  Compensa- 
tion Act,  the  Industrial  Board  has  certified  to  this  court  the  following 
facts : 

"On  and  prior  to  the  9th  day  of  February,  1920,  one  Gus  Swartz 
was  in  the  employment  of  A.  at  an  average  weekly  wage  of  $26.88;  that 
on  said  date  he  received  a  personal  injury  by  an  accident  arising  out  of 
and  in  the  course  of  his  employment,  of  which  A.  had  actual  knowledge 
at  the  time;  that  said  injury  was  received  by  the  said  Swartz  by  falling 
a  distance  of  approximately  45  feet,  alighting  on  a  concrete  floor;  that 
there  was  a  compound,  comminuted  fracture  of  the  right  leg  at  the  ankle 
joint,  the  left  ann  was  broken  at  the  wrist;  there  were  severe  bruises  at 
tlie  lower  part  of  the  spinal  column,  with  probably  a  fracture  of  two 
vertebrae,  severe  injury  to  the  left  side  of  the  chest,  and  a  very  severe 
injury  on  the  left  side  of  the  head;  that  the  plaintiffs  injuries  have  im- 
paired his  equilibrium  so  that  he  is  staggery  and  unsteady  on  his  feet; 
that  said  injuries  have  resulted  in  a  50  per  cent  permanent  disability, 
that  is,  the  plaintiff  has  permanently  lost  50  per  cent,  of  his  ability  to 
work  and  earn  wages:  that  all  the  foregoing  facts  are  admitted  by  the 
employer." 

Based  on  these  fkcts,  the  Industrial  Board  has  submitted  the  follow- 
ing question:  "Would  an  award  of  250  weeks'  compensation  to  Gus 
Swartz  be  according  to  law?" 

It  appears  that  the  foregoing  facts  were  certified,  and  the  question 
based  thereon  was  submitted,  in  order  to  have  this  court  determine 
whether  the  compensation  of  the  inured  employee  iy  limited  to  a  maxi- 
mum of  $2,500  by  reason  of  section  40  of  the  Workmen's  Compensation 
Act  (Acts  1915.  p.  404).     We  are  of  the  opinion  that  his  compensation 
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is  not  SO  limited.  It  is  clear  to  us  that  the  provision  of  said  section, 
**that  the  total  compensation  payable  under  this  act  shall  in  no  case  ex- 
ceed five  thousand  dollars/*  was  not  intended  to  serve  as  a  primary  basis 
tor  the  determination  of  the  compensation  to  be  paid  under  any  of  the 
provisions  of  said  act,  but  was  intended  to  serve  as  a  limitation  only. 
To  hold  that  it  is  applicable  to  a  case  like  the  one  under  consideration 
would  result  in  making  it  limit  the  compensation  of  employees  in  many 
instances,  whose  compensation  fall  far  short  of  the  maximum  specified. 
If  it  be  said  that  to  so  hold  will  result  in  some  instances  in  inequalities 
nf  compensation  in  eases  of  total  permanent  impairment,  and  permanent 
partial  impairment^  our  answer  is  that  this  is  a  matter  of  legislative  rat- 
her than  judicial  consideration. 

We  answer  tfic  question  submitted  in  the  affirmative. 


BUCVKUS  CO.  V.  REISINGER.     (No.  11142.) 

(Appellate  Court  of  Indiana,  Division  No.  2.  Jan.  12,  1922.) 

133  Northeastern  Reporter,  516. 

1.  MASTER  AND  SERVANT  —  EMPLOYER  HELD  NOT  EN- 

TITLED  TO  COMPLAIN  OF  WANT  OF  NOTICE  OF  NECES- 
SITY FOR  MEDICAL  AID  REQUIRED  BY  COMPENSATION 
ACT. 

Where  an  employer,  having  knowledge  of  an  accident  and  injury,  and 
knowing  that  employee  needed  further  treatment,  failed  to  make  active 
effort  to  see  that  he  got  the  necessary  medical  care  required  by  the  Work- 
men's Compensation  Act,  §  25  (Burns*  Ann.  St.  Supp.  1921,  §  8020il) 
which  implies  more  than  a  passive  willingness  to  comply  with  its  require- 
ments, the  employer  cannot  complain  that  it  was  not  notified  when  em- 
ployee's condition  became  more  serious  by  reason  of  general  septicaemia. 
(For  other  cases,  se  Master  and  Servant,  Dec. 'Dig.  §  393}^.) 

2.  MASTER  AND  SERVANT  —  COMPENSATION  HELD  PROP- 

ERLY AWARDED  FOR  PERMANENT  PARTIAL  DISABIL- 
ITY. 

Where  employee  received  a  single  injury  which  resulted  in  general 
septicaemia,  which  in  time  produced  a  general  permanent  impairment  of 
his  entire  body,  and  resulted  in  the  permanent  loss  of  35  per  cent  of  the 
use  of  the  left  arm,  15  per  ce.^  of  the  use  of  the  right  arm,  and  15  per 
cent  of  the  use  of  each  leg,  it  cannot  be  said  that  tlie  Industrial  Board 
abused  its'  discretion,  or  erred  to  the  prejudice  of  the  employer  in  mak- 
ing an  award  of  190  weeks'  compensation  under  Workmen's  Compensa- 
tion Law,  §  31. 

(For  other  ca.ses,  sec  Master  aiui  Servant  Dec.  Dig.  §  385 [11].) 

Appeal  from  Industrial  Board. 

Proceeding  by  John  Reisinger,  under  the  Workmen's  Compensation 
Act,  to  obtain  compensation  for  personal  injuries,  opposed  by  the  Bucy- 
rus  Company,  the  employer,  and  another.  There  was  an  award  of  com- 
]>ensation,  and  the  employer  appeals.     Affirmed. 

Frederick  K.  Wame  and  Joseph  W.  Hutchinson,  both  of  Indianapo- 
lis, for  appellant 

W.  M.  Wheeler,  of  Evansville,  for  appellee. 
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McMahan,  J.  The  Industrial  Board  awarded  appellee  190  weeks 
compensation,  beginning  February  8,  1920.  Appellant  appeals  from  thi> 
award,  and  contends  tliat  it  is  contrary  to  law,  and  not  sustained  by  suf- 
ficient evidence. 

The  Board  found  that  on  Deceml>er  19,  1919,  appellee  was  in  the 
employ  of  appellant  at  an  average  weekly  wage  of  $24;  that  on  said  date 
he  received  a  personal  injury  by  an  act  arising  jout  of  and  in  the  course 
of  his  employment  of  which  appellant  at  the  time  had  actual  knowledge; 
that  said  injury  resulted  in  general  septicaemia  as  a  result  of  which  ap- 
pellee was  confined  to  his  bed  for  several  weeks  beginning  February  8. 
1920,  and  was  wholly  unable  to  work  from  that  time  to  May  17,  1920: 
that  such  septicaemia  produced  a  general  permanent  impairment  of  ap- 
pellee's entire  body,  and  resulted  in  the  permanent  loss  of  35  per.  cent, 
of  the  use  of  his  left  arm,  15  per  ceilt  of  the  use  of  his  right  arm,  15 
per  cent,  of  the  use  of  each  leg. 

The  facts  as  disclosed  by  the  evidence  are  as  follows:  December  19. 
1919,  appellee  was,  and  for  a  period  of  about  7  years  immediately  prior 
thereto  had  been,  in  the  employ  of  appellant.  WJiile  at  work  on  said  day 
he  sustained  an  injury  by  getting  a  splinter  of  steel  in  one  of  his  fingers. 
Appellant  had  knowledge  of  this  accident  and  injury  at  the  time,  and  fur- 
nished appellee  with  first  aid,  after  whkh  appellee  went  back  to  work. 
The  injury  was  dressed  again  by  appellant  the  next  morning,  which  was 
Saturday.  Appellee  returned  to  work  Monday  morning.  His'  finger  at 
that  time  was  badly  discolored,  and  getting  worse.  He  showed  it  to  a 
representative  of  appellant,  who  sent  him  out  to  the  first  aid  department 
for  further  treatment,  and  from  there  he  was  sent  to  a  physician,  who 
treated  It  with  iodine  (and  directed  the  application  of  poultices)  and  sugar 
of  zinc,  telling  appellee  it  would  be  all  right  Appellee  did  not  work  for 
three  days,  when  he  began  working  for  another  employer  at  a  place  much 
nearer  his  home.  When  he  quit  working  for  appellant  he  intended  to  go 
to  Missouri.  But  there  is  no  evidence  that  appellant  had  any  knowledge 
that  appellee  had  quit  working  for  it,  or  that  he  had  any  intention  of 
going  to  Missouri.  In  the  course  of  a  few  days  his  hand  began  to  itch 
and  would  be  swollen  in  the  morning,  but  after  he  would  work  awhile 
the  swelling  would  go  down  to  some  extent,  but  his  finger  was  always 
discolored,  sore,  and  itched.  About  the  1st  of  January,  1920,  appellee 
went  to  a  physician  of  his  own  selection,  Dr.  Lavelle,  who  continued  to 
treait  him  until  February  8.  1920,  when  he  became  worse  on  account  of 
blood  poisoning,  and  had  to  go  to  bed.  He  was  not  able  to  go  back  to 
work  for  about  3  months.  Abscesses  devel6ped  on  both  hands,  arms, 
legs,  ankles,  and  feet,  so  that  in  the  course  of  treatment  the  attending  phy- 
sician lanced  him  in  22  different  places.  His  sores  had  to  be  dressed 
every  day,  and  required  the  attention  of  both  doctor  and  nurse.  His  con- 
dition was  such  that  the  attending  physician  says  he  did  not  "see  how 
he  ever  got  well."  He  did  not  return  to  appellant's  physician  for  further 
treatment     In  testifying  upon  this  subject,  appellee  said: 

"I  was  not  told  to  return.  He  (the  physician)  said  I  could  come 
back  if  I  wanted  ta  He  said  it  would  be  all  right  in  a  day  or  two.  He 
did  not  say  he  expected  me  to.  return  if  it  was  not  all  right  He  said  I 
could  come  if  I  wanted  to.  There  was  a  slig;ht  swelling  in  my  left  hand 
all  along,  but  I  thought  it  might  be  from  jthe  lancing.  I  didn't  pay  much 
attention  to  it  at  the  titne  until  it  started  itching.  I  thougiit  may  be  it 
would  go  away.  The  swelling  continued  for  abmit  3 'weeks,  when /l  got 
sick,  and  on  February  8,  1920.  had  to  go  to  bed.  We  called  Dr.  Megen- 
heimer." 

Dr.  Patterson,  the  physician  to  whom  appellant  sent  appellee  for 
treatment,  testified  relative  to  having  treated  .appellee ;  tliat  appellee  should 
have  ,had  further,  treatment,  and  that  he  instructed  him  to  return  for 
further  treatment,  but  that  he  did  not  do  so.  The  evidence  also  shows 
the  extent  and  <;haracter  of  appellee's  impairment  as  fotind  by  the  Board. 
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Appellant  complains  of  the  failure  of  appellee  to  return  to  its  doc- 
tor for  further  treatment,  and  insists  that  there  is  no  evidence  appellant 
knew,  or  that  it  had  any  notice,  of  the  serious  injury  to  appellee  which 
manifested  itself  February  8,  1920,  and  that  a  notice  of  injury  in  this 
case,  in  order  to  be  effectual,  must  be  a  notice  of  the  injury  of  February 
8,  1920,  when  the  serious  result  of  the  accident  manifested  itself,  and 
when  appellee  was  compelled  to  go  to  bed ;  that  its  notice  and  knowledge 
of  the  original  injury  was  not  sufficient.  Appellant,  conceding  that  it  had 
notice  of  the  accident  and  injury  December  19,  1919,  contends  that,  since 
appellee  did  not  return  to  its  physician  for  further  treatment,  it  had  the 
right  to  assume  that  he  had  recovered,  and  that  it  was  entitled  to  fur- 
ther notice  when  his  condition  became  so  serious  that  he  had  to  quit. work 
and  go  to  bed. 

Section  8020il.  Burns'  Supp.  1921  (Acts  1919,^  p.  161,  §  25),  provides 
that: 

"During  the  first  thirty  days  after  an  injury  the  employer  shall  fur- 
nish or  cause  to  be  furnished,  free  of  chafge  to  the  injured  employee,  an 
attending  physician,   for  the  treatment  of  his   injuries,   and   in  addition  . 
thereto  such  surgical,  hospital  and  nurse's  services  and  supplies  as  the 
attending  physician  or  the  Industrial  Board  may  deem  necessary." 

[1]  The  requirement  of  this  statute  implies  something  more  than 
passive  willingness  on  the  part  of  an  employer  to  respond  to  a  demand 
or  request  for  medical  aid.  It  implies  some  degree  of  active  effort  to 
bring  "to  the  injured  employee  the  required  humanitarian  relief.  A  person 
injured  by  an  accident  is  presumed  to  be  under  more  or  less  physical  dis- 
ability, and  not  in  a  normal  condition  so  as  to  be  able  to  look  out  for 
himself  and  his  needs.  .  This  being  true,  it  becomes  the  duty  of  an  em- 
ployer having  knowledge  that  one  of  his  employees  has  been  injured  by 
an  accident  arising  "out  of  and  in  the  course  of  his  employment  to.  be 
more  than  passive  in  his  efforts  to  furnish  the  medical  aid  prescribed  and 
required  by  the  statute.  The  statute  requiring  tiie  employer  to  furnish 
medical  services  is  'mandatory  in  form..  Having,  had  knowledge  of  the 
accident  and  injury,  ao^  knowing  that  appellee  needed  further  treatment, 
and  having  failed  to  make  any  effort  to  see  that  he  got  the  necessary 
medical  care,  appellant  is  in  no  position  to  complain  of  the  fact  that  it 
was  not  notified  when  appellee's  condition  became  serious  as  the  result 
of  the  accident  and  injury  of  which  it  had  actual  knowledge.  The  em- 
ployer here  had  notice  of  the  injury.  The  doctor  to  whom  it  sent  appel- 
lee for  treatment  knew  and  testified  that  further  treatn>ent  was  neces- 
sary. It  therefore  had"  an  opportunity  to  take  the  proper  steps  to  furnish 
medical  aid' to  the  injured  employee,  and  with  such  knowledge  as  is  dis- 
closed by  the  evidence  in  this  case,  having  failed  to  follow  up.akppellee's 
injury,  it  is  io  no  position  to  complain  of  the  failure  to  give  it  notice  that 
the  injury  was  growiiig  worse.  Appellant  knew  that  appeHee's  injury  did 
not  respond  to  first  aid  treatment.  It  sent  him  to  a  physician  for  treat- 
ment, and  knew  that  he  needed  further  treatment.  It  knew  he  quit  work, 
and,  having  failed  to  do  more  than-  show  a  passive  willingness  tq  comply 
with  the  mandatory  requirem^t  of  the  statute  to  furnish  medical  aid, 
appellant  cannot  now  be  heard  to  complain  that  it  had  no  notice  of  the 
serious  effect  of  the  injury  which  nearly  resulted  in  his  death,  and  which 
made  him  a  cripple  for  life.  If  appellant  was  prejudiced  because  of  its 
failure  to  have  notice  of  appellee's  serious  illness  which  the  Board  found 
resulted  from  the  accident  and  injury  to  appellee,  the  fault  can  be  traced 
to  its  failure  to  follow  up  and  treat  an  injury  that  it  knew  needed  fur- 
ther treatment. 

[2 J  Appellant  also  contends  that,  upon  the  facts  as  foimd  by  the 
Board,  appellee  in  no  eveiit  would  be  entitled  to  compensation  for  a  period 
of  more  than  185  weeks.  Appellant  has  been  content  to  cite  Acts  J919, 
pp.  162,  163,.  in  support  of  this  contention.    We  assume  that  by  this  cita- 
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tion  appellant  refers  to  section  31  of  the  Workmen's  Compensation  i-aw. 
Our  attention,  however,  has  not  been  called  to  any  specific  pro  iion  of 
that  section  or  of  any  other  section  of  the  statute  which  specifi-  .ly  'fixes 
the  period  of  compensation  in  the  instant  case.  Appellant  has  made  no 
attempt  to  show  why  appellee's  compensation  should  be  limited  to  185 
weeks.  Clause  "a"  of  section  31  among  other  things  •  provides  for  250 
weeks'  compensation  for  the  loss  of  an  arm  and  200  weeks,  for  tlie  loss 
of  a  leg.  Clause  *'b"  provides  that,  for  a  total  permanent  loss  ci  the  ust' 
of  an  arm,  hand,  finger,  leg.  etc.,  compensation  for  such  loss  shall  be  the 
same  as  for  loss  by  separation.  Clause  **c"  relates  to  the  permanent  par- 
tial loss  of  the  use  of  a  single  member,  as  distinguished  from  clause  "b.** 
which  relates  to  the  total  permanent  loss  of  such  use.  Clause  "d"  re- 
lates to  total  permanent  disability,  while  clause  "e"  relates  to  the  loss  of 
both  hands  or  both  feet,  or  the  sight  of  both  eyes,  or  of  any  two  such 
losses,  and  provides  that  compensation  in  such  cases  shall  be  paid  for 
500  weeks.  Clause  "f"  relates  to  the  permanent  loss  of  the  sight  of  an 
eye,  while  clause  "g"  relates  to  complete  loss  of  hearing. 

All  other  cases  ^f  permanent  partial  impairment  are  provided  for  in 
clause  **h,'*  which  reads  as  follows: 

"In  all  other  cases  of  permanent  partial  impairment  con»pensation 
proportionate  to  the  degree  of  such  permanent  partial  impairment,  in  the 
discretion  of  the  Industrial  Board,  not  exceeding  five  hundred  weeks." 

Appellee  received  a  single  injury,  which  resulted  in  general  septic- 
aemia, and  which  produced  a  permanent  general  impairment  of  his  entire 
body  and  in  the  permanent  loss  of  35  per  cent,  of  the  use  of  the  left 
arm,  15  per  cent,  of  the  use  of  the  right  arm,  and  15  per  cent,  of  the  us** 
of  each  leg. 

Compensation  for  such  permanent  partial  impairment  as  appellee  suf- 
fered is  not  provided  for  other  than  in  clause  **h"  heretofore  quoted.  The 
Legislature,  as  it  had  a  right  to  do,  ^provided  that  for  the  loss  of  one 
arm  above  the  elbow  compensation  should  be  awarded  for  a  period  of 
250  weeks,  for  the  loss  of  one  leg  above  the  knee,  that  compensation 
should  be  awarded  for  200  weeks,  and  for  the  loss  of  both  arms  or  both 
legs  that  compensation  must  be  allowed  for  500  weeks.  Compensation 
allowed  for  the  k>ss  of  one  arm  is  greater  than  is  allowed  for  the  loss 
of  one  leg,  but  compensation  for  the  loss  of  both  arms  and  for  the  loss 
of  both  legs  is  the  same.  Compensation  for  the  loss  of  bodi  legs  is  two 
and  a  half  times  the  compensation  allowed  for  the  loss  of  one  leg.  We 
know  of  no  method  of  determining  to  a  mathematical  certainty  the  per 
cent  or  degree  of  a  partial  impairment.  The  extent  of  such  an  impair- 
ment depends  upon  the  facts  in  each  individual  case,  and  the  Board,  in' 
determining  the  extent  of  such  impairment,  must  of  necessity  use  their 
best  judgment. 

What  shall  be  said  as  to  the  method  of  determining  the  period  for 
which  compensation  shall  be  paid  in  cases  of  permanent  partial  impair- 
ment under  clause  '*h"?  Under  clause  "c"  compensation  for  a  perman- 
ent partial  loss  of  one  leg  shall  be  paid  "for  the  proportionate  loss"  of 
the  use  of  such  leg,  and,  if  it  be  admitted  that  an  employee  who  suffers 
a  50  per  cent  permanent  partial  loss  of  the  use  of  one  leg  should  receive 
compensation  for  100  weeks,  it  does  not  follow  that,  if  he  suffers  a  SO 
per  cent  permanent  partial  loss  of  the  u^e  of  both  legs,  the  period  of 
cohrpensation  is  200  weeks.  If  we  should  hold  that  the  law  fixes  the 
period  for  which  compensation  shall  be  paid,  it  would  be  more  reasona- 
ble to  fix  such  pefiod  at  250  weeks,  oc  at  one-half  of  the  period  fixed 
for  the  loss  of  both  legs.  We  assume  that  appellant's  contention  is  that 
appellee's  compensation  for  each  arm  should  be  determined  by  obtaining 
35  per  cent,  of  250  weeks  for  the  loss  of  the  use  of  one  arm,  15  per  cent 
of  250  weeks  for  the  loss  of  the  use  of  the  other,  and  15  per  cent  of 
-lOO  weeks  for  the  loss  of  the  use  of  both  lesrs.    Upon  this  calculation  ap- 
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pellee  would  be  entitled  to  185  weeks'  compensation  as  contended  for  by 
appellant 

In  order  to  hold  that  the  award  of  190  weeks'  compensation  to  ap- 
pellee is  not  contrary  to  law,  it  is  not  necessary  for  iis  to  determine 
whether  the  board  must  arrive  at  the  period  during  which  compensation 
shall  be  paid  by  a  mathematical  calculation  based  on  the  percentages  of 
his  several  impairments,  or  whether  such  period  shall  be  fixed  at  a  cer- 
tain number  of  weeks,  not  exceeding  500,  as  the  Board  in  its  1)cst  judg- 
ment shall  deem  proper.  All  we  need  do  is  to  hold,  if  the  Board  has 
some  discretion  in  fixing  the  time  during  which  compensation  shall  be 
paid,  that  such  discretion  was  not  abused,  or  if  wc  should  hold  that  for 
such  a  loss  the  injured  employee  should  be  allowed  compensation  for  35 
per  cent,  of  250  weeks  for  the  partial  loss  of  one  arm  and  15  per  cent, 
of  250  w^eks  for  the  loss  of  the  other,  and  15  per  cent,  of  500  weeks  for 
the  partial  loss  of  both  legs,  the  total  time  for  wiiich  compensation  should 
be  paid  would  be  200  weeks.  But  it  is  to  be  observed  that  either  holding 
would  require  an  affirmance  of  the  award.  Appellee  not  only  suffered  a 
partial  loss  of  the  use  of  his  arms  and  legs,  but  he  also  suffered  a  gen- 
eral permanent  impairment  of  his  entire  body,  the  degree  or  extent  of 
which  is  not  disclosed,  and  we  are  not  prepared  to  say  that  the  Board, 
in  determining  the  amount  of  compensation  to  be  paid  appellee,  should 
not  take  into  consideration  the  impairment  of  appellee's  body,  as  well  as 
the  impairment  of  his  arms  and  legs.  If  there  was  any  error  in  fixing 
the  number  of  weeks  for  which  compensation  should  be  paid  in  the  in- 
stant case,  it  was  an  error  in  appellant's  favor,  and  one  of  which  it  can- 
not complain.* 

The  award  is  affirmed. 


WERTZ  V.  REYNOLDS  et  al.     (No.  11242.) 

(Appellate  Court  of  Indiana,  Division  No.  2.  Dec.  23,  1921.) 

133  Northeastern  Reporter,  393. 

1.  MASTER  AND  SERVANT  —  CESSATION  OF  EMPLOYMENT 

WITHIN  COMPENSATION  ACT  QUESTION  OF  FACT. 
It  is. a  question  of  fact  as  to  when  employment  for  the  day  ceases 
under  the  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [2].) 

2.  MASTER  AND  SERVANT— EVIDENCE  HELD  TO  SHOW  IN- 

JURY DID  NOT  ARISE  OUT  OF  AND  IN  COURSE  OF  EM- 
PLOYMENT WITHIN  COMPENSATION  ACT. 
*In  a  proceeding  under  the  Workmen's  Compensation  Act  to  obtain 
compensation  for  the  death  of  a  timber  buyer  while  driving  the  em- 
ployers' <iar  to  a  garage,  or  to  his  home,  after  leaving  employers'  office 
in  the  evening,  evidence  held  to  support  a  finding  that  death  did  not 
arise  oiit  of  and  in  the  course  of  the  employment. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  405 [4].) 

Appeal  from  Industrial  Board. 

Proceeding  by  Laura  A.  Wertz  under  the  Workmen's  Compensation 
.Act  (Laws  1915.  c.  106),  to  obtain  compensation  for  the  death  of  Henry 
Wertz.  *hcT  husband,  opposed  by  Frank  Reynolds  and  others,  the  em- 
ptoyers.  There  was  an  award  denying  compensation,  and  the  applicant 
aooeals.    Affirmed. 
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Titsworth  &  Titsworth  and  John  A.  Titsworth,  all  of  Rushvilk?,  and 
Anthony  P.  Donadio,  of  Indianapolis,  for  appellant. 
Allan  P.  Vestal,  of  Indianapolis,  for  appellees. 

McMahan.  J.  The  facts  as  found  by  a  majority  of  the  members  of 
the  full  Industrial  Board  are,  in  substance,  as  follows:  On  January  14. 
1921,  one  Henry  Wertz  was  in  the  employ  of  appellees. at  an  average 
weekly  wage  in  excess  of  $24.  He  received  a  personal  injury  on  said  day. 
which  resulted  in  his  death  about  hve  hours  afterward.  Appellees  had 
actual  knowledge  of  said  injury  and  death  immediately  thereafter.  Ap- 
pellant is  the  surviving  wife  of  said  Henry  Wertz,  and  was  living  with 
him.  as  such  at  the  time  of  the  injury  and  death.  The  arcklent  did  not 
arise  out  of  and  in  the  course  of  his  employment  with  appellees. 

The  evidence  shows  that  Mr.  Wertz  was  a  timber  buyer  for  appel- 
lees. He  had  no  particular  territory,  but  bought  wherever  there  were 
trees  to  sell,  and  in  so  doing  used  an  automobile  belonging  to  appellees, 
which  was  kept  sometimes  at  the  Wertz  home  and  sometimes  at  appel- 
lees' mill.  Mr.  Wertz  had  his  own  car,  which  he  kept  in  a  garage  in 
Rushville.  Sometimes  he  took  the  company  car  to  the  garage  and  left 
it  there  while  he  drove  his  own  to  his  home  about  a  mile  west  of  the  city. 
He  was  accustomed  to  use  the  car  for'  his  personal  use  whenever  he 
liked.  His  duties  required  him  to  be  at  the  mill  and  start  the  teams,  and 
then  to  take  the  automobile  and  go  out  to  buy  timber.  There  was  no 
lixed  time  for  him  to  report  back.  He  usually  reported  to  the  mill  when 
he  finished  his  work  and  before  going  to  his  home.  On  January  14.  1921. 
he  reported  to  the  factory  about  4 :00  or  5  KX)  p.  m.  He  left  the  factory 
in  the  company  automobile  and  was  injured  as  a  result  of  a  collision  with 
a  Cincinnati,  Indianapolis  &  Western  Railway  train.  Some  time  during 
the  day  he  stated  that  he  wanted  to  take  the  automobile  home  with  him 
that  evening  so  as  to  bring  his  wife  into  town  that  night  Appellees  gave 
him  permission  to  take  the  automobile  for  that  purpose.  It  is  not  known 
whether  he  was  going  home  or  to  the  garage  or  to  either  when  he  was 
killed. 

Appellant  claims  that  said  injury  arose  out  x)f  and  in  the  course  of 
the  employment;  that  Wlertz  was  not  using  the  car  for  his  own  personal 
use  and  such  personal  use  could  not  have  begun  until  he  had  reached  his 
home,  when  his  ertiployment  for  the  day  would  have  ended. 

In  Stacy  v.  Travelers*  Insurance  Co..  225  Mass.  174,  114  N.  E.  206. 
quoted  by  appellant  to  the  proposition  that  an  injury  may  arise  out  of  and 
in  the  course  of  employment  while  an  employee  is  on  the  way  home,  the 
place  in  which  the  accident  occurred  was  oii  the  premises  of  the  em- 
ployer, was  the  usual  and  the  only  convenient  way  of  going- home,  and 
entirely  under  the  employer's  controls 

ll,  2]  It  is  a  question  of  fact  as  to  when  employment  ceases.  Indiav 
Creek  Coal,  etc..  Co.  v.  Wehr.  128  N.  E.  766.  The  evidence' here  is  suf- 
ficient to  support  the  finding  of  the  boorrd  that  the  injury  to  the  employee 
which  caused  his  death  did  not  arise  out  of  and  in  tha  course  of  his  em- 
ployment. 

The  award  is  affirmed. 
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NORTHERN  INDIANA  GAS  &  ELECTRIC  CO.  v.  THOMAS. 
(No.  11097.) 

(Appellate  Court  of  Indiana,  Division  No.  1.  Dec.  23,  1921.) 

133  Northeastern  Reporter,  393. 

MASTER  AND  SERVANT  —  REVIEWING  COURT   WILL  NOT 
WEIGH  EVIDENCE  IN  COMPENSATION  CASE. 
Where  there  is  competent  evidence  to  sustain  an  award  of  the  Indus- 
trial Board,  the  reviewing  court  will  not  weigh  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Appeal  from  Industrial  Board. 

Proceeding  by  Vemie  Thomas  against  the  Northern  Indiana  Gsls  & 
Electric  (Company  before  the  Industrial  Board.  From  an  award  in  favor 
of  plaintiff,  defendant  appeals.     Affirmed. 

Bomberger,  Peters  &  Morihland,  of  Hammond,  for  appellant 
Eichhom  &  Edris,  of  Bluffton,  for  appellee. 

Remy,  J.  The  only  question  involved  in  this  appeal  is  the  sufficiency 
of  the  evidence  to  sustain  an  award  of  the  Industrial  Board.  It  appears 
from  the  record  that  there  is  competent  evidence  to  sustain  the  award. 
Under  such  circumstances,  this  court  will  not  weigh  the  evidence. 

Affirmed. 


AMERICAN  COAL  MINING  CO.  v.  CRENSHAW  et  al.  (No.  11069.) 

(Appellate  Court  of  Indiana,  Division  No.  2,  Dec.  23,  1921.) 

133  Northeastern  Reporter,  394. 

1.  MASTER  AND  SERVANT— INJURIES  TO  EMPLOYEE  GOING 

HOME  ON  TRAIN  FURNISHED  EMPLOYER  BY  RAILROAD 
HELD  COMPENSABLE  AS  "ARISING  OUT  OF  AND  IN 
CX)URSE  OF  EMPLOYMENT.'* 

Where  a  mine  owner's  employee  returning  from  work  was  injured 
in  alighting  from  a  train  <H)erated  under  a  contract  between  his  employer 
and  a  railroad  company  as  a  private  carrier  for  the  exclusive  carriage 
of  the  mine  owner's  employees  to  and  from  work,  the  injury  arose  in  due 
course  and  out  of  his  employment,  ^^'ithin  Workmen's  Compensation  .*Vct, 
though,  by  agreement,  the  employer  retained  from  the  n*cn's  wages  a 
sttpnlated  sum  per  month  for  the  privilege  of  using  the  train. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [2].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and'  Second 
Series,  Course  of  Employment.) 

2.  MASTER  AND   SERVANT  —  COMPENSATION  CLAIMANTS 

MAY  ELECT  REMEDY  AGAINST  EMPLOYER  INSTEAD  OF 
AGAINST  WRONGDOER. 

Even  if  dependents  of  an  employee  injured  while  using  a  train  fur- 
nished his  employer  by  a  railroad  company   for  the  exclusive  camagfc 
^  IS— Vol.  IX— Comp. 
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of  the  employees  have  a  remedy  against  the  railroad  company,  they  are 
not  'hereby  precluded  from  their  remedy  under  the  Workmen's  Compen- 
sation Act  against  the  employer. 

(For  other  cases,  see  Master  and  Sen'ant,  Dec.  Dig.  §  354.) 

Appeal  from  Industrial  Board. 

Proceeding  for  compensation  under  Workmen's  CoAipensation  Act 
for  the  death  of  Curtis  Crenshaw,  employee,  by  Edna  Crenshaw  and 
others,  claimants,  opposed  by  the  American  Coal  Mining  Company,  em- 
ployer.   From  an  award  of  compensation,  the  employer  appeals.  Affirmed. 

Hays  &  Hays,  Alonzo  C.  Owens,  W.  Paul  Slratton,  John  S.  Taylor, 
and  G.  W.  Buff,  all  of  Sullivan,  for  appellant. 
John  A.  Riddle,  of  Vincennes,  for  appellees. 

Nichols,  J.  This  was  a  proceeding  before  the  Industrial  Board  by 
appellees  against  appellant  for  compensation.  It  is  alleged  in  the  appli- 
cation for  such  compensation  that  one  Curtis  Crenshaw,  of  whom  appel- 
lees were  dependents,  died  May  4,  1920,  from  personal  injury  received 
by  him  in  an  accident  arising  out  of  and  in  course  of  his  employment 
with  appellant  The  Industrial  Board,  after  hearing  the  evidence,  found 
that  the  deceased  received  the  injury  which  result^  in  his  death  while 
in  due  cour$e  of  his  employment,  and  rendered  its  award  in  favor  of  ap- 
pellees accordingly,  from  which  award  appellant  prosecutes  this  appeal. 

It  is  the  contention  of  appellant  that  the  injury  of  the  deceased  did 
not  arise  in  the  course  and  out  of  his  employment  by  appellant,  and  that 
therefore  it  is  not  liable.  It  appears  by  the  evidence,  which  is  substan- 
tially undisputed,  that  on  May  4,  1920,  the  deceased  was  working  for  ap- 
pellant, and  that  he  had  worked  during  the  regular  hours  that  day.  He 
began  worl  at  7  o'clock  in  the  morning,  and  quit  work  at  3  o'clock  in 
the  afternoon.  He  was  a  machine  man.  There  was  operated  from  ap- 
pellant's mine  to  the  city  of  Bicknell,  Ind.,  a  train  which  was  operated 
under  a  written  contract  between  appellant  and  the  Vanda!ia  Railroad 
Company,  the  substance  of  which  contract,  so  far  as  we  need  to  consider, 
was  that,  .whereas  appellant  had  requested  the  railroad  company  to  fur- 
nish it  special  facilities  for  getting  miners  living  in  the  city  of  Bicknell 
and  the  immediate  vicinity,  and  employed  by  appellant,  to  and  from  its 
mine,  and  said  railroad  company  was  not  a  common  carrier  of  passen- 
gers for  hire  over  the  branch  of  road  to  be  used,  and  did  not  operate  any 
passenger  trains  thereon,  but  was  willing  as  a  private  carrier,  and  not 
ot'ierwise,  to  furnish  appellant  with  facilities  desired  by  it  for  getting 
its  miners  to  and  from  the  mine.  The  parties  to  said  contract  entered 
into  an  agreement  to  the  effect  that  the  railroad  company  as  a  private 
carrier,  and  not  otherwise,  agreed  to  furnish  appellant  a  sufficient  num- 
ber of  cars  and  engine  and  train  crew,  and  to  operate  the  same  between 
said  city  of  Bicknell  and  the  coal  mine,  the  cars,  to  be  used  by  appellant 
for  the  sole  purpose  of  carrying  its  miners  between  said  city  and  its 
mine.  The  railroad  company  agreed  to  furnish  appellant  a  sufficient  num- 
ber of  cars  to  carry  its  miners  each  day,  taking  them  to  the  mine  from 
the  city  in  the  morning,  and  returning  with  them  in  the  afternoon  of  each 
working  day.  Appellant  agreed  to  pay  .  the  railroad  company  $250  per 
month.,  with  a- provision  that  if  the  number  of  persons  carried  exceeded 
250  the  coal  company  should  pay  an  additional  $1  for  each  person  so 
handled  in  excess  of  250,  and  with  a  provision  that  there  should  be  no 
deduction  for  any  cause  from  the  payment  of  $250  per  month.  Oa  this 
"train  many  of  the  employees  of  appellant  rode  to  their  work  in  the  morn- 
ing, and  rode  from  the  min?^  to  Bicknell  in  the  evening.  There  was  a 
written  agreement  with  each  miner  riding  upon  the  train  in  which  it  was 
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stipulated  that  in  order  to  obtain  the  benefit  of  being  carried  on  such 
train  which  appellant  proposed  should  be  run  for  the  joint  accommoda- 
tion of  appellant,  and  the  men  employed  at  the  mine,  the  contracting 
miner  agreed  to  pay  $1  per  month  toward  the  expense  of  running  the 
train,  the  same  to  be  retained  by  appellant  A  certiticate  was  furnished 
to  each  miner  who  executed  this  agreement,  giving  him  the  right  to  ride 
upon  such  train  between  the  city  of  Bicknell  and  ai>pellant's  mine.  The 
distance  from  tlie  city  to  the  mine  was  about  four  miles.  It  appears 
that  the  Commercial  Club  of  the  city  of  Bicknell  in  the  early  history  of 
the  operation  of  the  train,  paid  the  deficit  which  appellant  had  obliged 
itself  to  pay,  but  later  such  deficit  was  paid  by  appellant.  Later,  the  rail- 
road company  required  a  guaranty  of  $500  per  month,  but  there  was  no 
new  contract  written.  At  the  time  of  the  injury,  of  the  decedent  the , 
miners  were  each  paying  $1.25  per  month  to  ride  on  the  train.  The  train 
was  operated  under  the  direction  of .  the  railroad  and  by  its  employees. 
Appellant  claimed  no  control  over  the  deceasol  before  7  o'clock  in  the 
morning  or  after  3  o'clock  in  the  afternoon,  and  it  was  optional  with 
him  as  to  whether  or  not  he  rode  on  the  train.  He  was  not  in  any  man- 
ner limited  by  appellant  as  to  how  he  should  come  to  his  work  and  how 
he  should  return  home  therefrom.  All  of  the  employees  did  not  ride  on 
the  train,  some  of  them  walked  and  some  came  in  automobiles.  On  the 
afternoon  of  May  4,  1920,  as  the  train  was  crossing  Main  street  in  the 
city  of  Bicknell,  the  deceased^  while  riding  thereon  in  going  home  from 
his  work,  and  in  attempting  to  alight,  was  injured,  and  died  as  a  result 
of  such  injuries. 

Appellant  contends  tliat  an  injury  under  such  circumstances  as  these 
did  not  arise  in  the  due  course  of  at^  out  of  the  emplo3rment  of  the  de- 
ceased. Th€  question  here  presented  has  not  been  decided  by  this  court, 
but  similar  questions  have  been  judicial  consider;. tion  in  other  jurisdic- 
tions, both  American  and  English,  in  construing  like  provisions  of  the 
Workmen's  Compensation  Act     Laws  1915,  c.   106. 

In  Cremins  v.  Guest,  1  B.  W.  C.  C.  160,  a  mining  company  by  agree- 
ment with  the  Great  Western  Railway  Company  and  the  Rhymney  Kail- 
way  Company  ran  a  train  on  their  line  each  morning  and  evening  for  the 
accommodation  of  their  own  workmen.  The  train  ran  between  Dowlais 
and  Bedlinog,  close  to  which  place  the  mine  was  -ituated,  and  it  was  an 
implied  term  of  the  contract  of  service  between  t>e  workmen  and  the 
employers  that  the  train  should  be  provided  by  the  v^nployers,  and  that 
the  workmen  should  be  entitled  to  travel  by  it  to  and  from  their  work 
without  charge.  There  was  no  obligation  to  use  the  h  iin.  A  workman 
at  the  Bedlinog  station,  who  intendol  to  travel  home  ly  the  train,  was, 
during  a  rush  of  workmen  to  enter  the  train,  pushed  off  the  platform 
and  lulled.  It  was  held  that  the  relationship  of  master  and  servant  ex- 
isted at  the  time  of  the  accident,  and  that  the  widow  as  a  dependent  was 
entitled  to  recover. 

In  Davies  v.  Rhymney  Iron  Co.,  2  B.  W.  C.  C.  22,  a  colliery  com- 
pany provided  a  train  on  their  railway  to  take  the  workmen  from  the 
colliery  to  their  homes.  A  collier  on  reaching  the  point  nearest  his  home, 
three-quarters  of  a  mile  from  the  colliery,  met  with  an  accident.  It  was 
held  that  the  accident  arose  out  of  and  in  the  course  of  the  employment 

In  Mole  v.  Wads  worth.  6  B.  W.  C.  C.  129,  a  workman,  whose  only 
method  of  getting  to  and  from  work  was  by  means  of  a  boat  supplied 
by  his  employer,  was  drowned  by  falling  from  the  boat  as  he  was  return- 
ing at  the  usual  hour.  It  was  held  that  the  accident  arose  out  of  and  in 
the  course  of  the  employment 

In  Walton  v.  Tredegar  Iron  &  Coal  Co.,  6  B.  W.  C.  C.  592,  a  collier, 
living  six  miles  from  the  pit  where  he  worked,  traveled  free  of  charge 
to  and  from  his  work  on  a  train  provided  by  a  railway  company  at  the 
instance  of  the  employers.     By  an  agreement  the  collier  indemnified  the 
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iMnploycrs  against  loss  from  accident  on  the  journe\',  and  agreed  to  de- 
sist from  exercising  the  privilege  of  travelmg  by  tlie  train  whenever  hi? 
employers  required  him  to  do  so.  In  getting  into  this  train  for  the 
journey  home  the  collier  was  killed  by  an  accident  It  was  held  that  the 
accident  aro9£  out  of  and  in  the  course  of  the  employment. 

In  Richardson  v.  Morris,  7  B.  W.  C.  C.  130,  a  laborer  was  engaged 
on  a  farm  on  an  island  alxmt  a  mile  from  the  mainland.  He  lived  there, 
in  the  farmhouse,  and  was  paid  a  yearly  wage.  He  was  recently  married, 
but  his  wife  remained  with  her  parents  on  the  mainland.  One  Sunday 
he  wished  to  visit  his  wife,  and  his  master  ferried  liim  over  in  his  (the 
master's)  boat.  It  was  a  rough  day,  and  in  attempting  to  land  the  man 
slipped,  injured  himself  internally,  and  died  soon  afterwards.  It  was 
held  that  the  accident  arose  out  of  and  in  the  course  of  his  employment 

In  Dominguez  v.  Pendoia  (Cal.)  188  Pac.  1025.  it  was  held  that 
where  an  employee  was  killed. by  being  tlirown  from  an  automobile  fur- 
nished by  the  roaster  to  transport  the  employees  to  the  place  of  work  his 
injuries  arose  out  of  and  in  course  of  his  employment  widiin  the  \\V)rk- 
men*s  Compensation  Act  , 

In  Littler  v.  Fuller  Co.,  23J  N.  Y.  369,  119  N.  E.  554,  it  was  heW 
that,  where  an  employer,  on  den^and  of  employees  for  free  transportation 
from  the  railway  station  to  the  place  of  building  a  house  hired  a  trudc 
to  carry  them  to  and  from  work,  an  employee,  injured  while  on  sudi 
truck  on  the  way  to  the  station,  was  injured  within  the  scope  of  the  em- 
ployment under  the  Workmen's  Compensation  Law. 

In  Re  Donovan,  217  Mass.  76.  104  N.  E.  431,  Ami.  Cas.  1915C.  778, 
it  was  held  that  where  a  servant  was  injured  while  riding  to  his  place 
of  work  in  a  wagon  which  was  furnished  b}'  the  master  incidental  to  the 
employment  and  is  a  part  of  the  contract  of  emplopnent  the  injury  arose 
out  of  and  in  the  course  of  his  employment  under  the  Workmen's  Com- 
pensation Act 

In  Swanson  v.  Lathan  &  Crane,  92  Comi.  87,  101  Atl.  492,  it  was  held 
that  a.workmjm  whose  contract  required  his  employer  to  pay  the  ex- 
pense of  his  transportation  to  and  from  his  home  while  engaged  in  work 
out  of  town,  was  killed  at  a  railroad  crossing  while  going  home  after  his 
day's  work  in  an  automobile  owned  and  driven  by  a  fellow  workman, 
which  had  been  engaged  by  the  en^plcyer  for  the  purpose,  that  the  acci- 
dent arose  out  of  and  in  the  course  of  tlie  decedent's  employment  within 
the  meaning  of  that  expression  in  the  Workmen's  Compensation  Act.  and 
that  the  master  was  liable  not  only  for  the  death  of  this  particular  work- 
man; but  also  for  that  of  the  owner  and  driver  of  the  car  who  was  killed 
at  the  same  time. 

In  Scalia  v.  American,,  etc.,  Co.,  93  Conn.  82,  105  Atl.  346,  it  was  held 
that  the  injury  and  deatli  to  tobacco  plantation  workers  after  they  had 
entered  into  a  contract  of  employment  and  while  being  driven  to  the  place 
of  workjn  an  automobile  furnished  by  the  employer  pursuant  to  the  em- 
ployment contract,  arose  in  the  course  of  and  out  of  tlieir  employment 

In  Fisher  v.  Tidewater  Bldg.  Co.  (N.  J.  Sup.)  114  Atl.  150,  it  was 
held  that,  where  a  workman  Was  killed  some  distance  from  the  place  of 
his  employment  while  boarding  a  train  on  which  the  employer  furnished 
free  transportation  from  the  place  of  employment  to  the  workman's 
home,  the  accident  causing  death  was  one  which  arose  out  of  and  in  the 
course  of  his  employment  within  the  Workmen's  Compensation  Act.  so 
that  his  widow  was  entitled  to  an  award. 

In  Western  Indemnity  Co.  v.  Leonard  (Tex.  Civ.  App.)  231  S.  W. 
1101,  it  was  held  that  where  a  shipbuilding  company  operated  under  a 
contract  with  the  federal  government,  on  a  cost  plus  profit  basis  and  the 
company's  expenses  in  furnishing  railway  transportation  to  its  empk>yees 
were  part  of  the  costs,  and  an  employee,  after  leavmg  tlie  train  at  the 
place  of  work  and  while  he  was  on  the  railroad  right  of  way,   started 
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to  return  to  the  uaiii  on  seeing  a  signal  that  there  would  be  no  work 
that  day,  and  was  injured  in  jumping  across  a  ditch  between  him  and  the 
train,  the  injury  occurred  in  the  course  of  the  employment,  within  the 
Workmen's  Compensation  Act. 

In  Payne  v.  Industrial  Comm.,  296  111.  22J,  129  N.  E.  830,  it  was  held 
that  where  a  train  crew  liad  been  relieved  from  service  under  the  Hours 
of  Service  Act  (U.  S.  Comp.  St.  §  8678),  but  had  obtained  permission 
from  the  train  dispatcher  to  ride  into  a  terminal  on  the  first  train  going 
in  that  direction,  and  where  under  the  rules  of  the  company  the  em- 
ployees were  paid  while  deadheading  into  the  terminal,  the  employees, 
though  not  on  duty  within  the  Hours  of  Ser\'ice  Act  while  deadheading 
into  the  terminal,  were  in  the  employ  of  the  railroad  at  such  time  within 
the  Workmen's  Compensation  Act. 

In  Central  Construction  Co.  v.  Harrison,  137  Md.  256,  112  Atl.  627. 
it  was  held  tliat,  where  an  employer  agreed  to  furnish  employees  free 
transportation  to  and  from  work,  and  arranged  with  railroad  for  such 
transportation,  and  where  employees  were  at  first  transiwrted  by  regular 
train,  but  later,  because  of  increasing  numbers,  by  special  work  trains. 
and  where  by  subsequent  agreement  the  payment  for  transportation  of 
such  employees  was  made  direct  to  the  railroad  by  the  United  States 
government,  for  which  the  work  was  being  done,  an  employee,  who  was 
directed  to  board  the  wrong  train,  and,  on  discovery  of  mistake  was  in- 
jured by  boarding  the  following  regular  train  which  would  carry  himr  to 
his  work  was  injured  by  an  accident  which  arose  out  of  and  in  the  coursr 
of  his  employment  within  the  Workmen's  Compensation  Act 

[1]  From  the  foregoing  authorities  the  general  rule  seems  to  be  that 
where  the  conveyance  for  the  employees  has  been  provided  by  the  em- 
ployer, after  the  real  beginning  of  the  employment,  whether  such  convey- 
ance be  his  own  or  is  one  used  for  his  benefit  by  virtue  of  a  contract  with 
anotlier,  the  same  being  in  compliance  with  one  of  the  implied  or  ex- 
press temB  of  the  contract  of  employment,  for  the  mere  use  of  the  em- 
ployees, and  is  one  which  the  employees  are  required,  or  as  a  matter  of 
right  are  permitted,  to  use  by  virtue  of  their  contract  of  employment,  tlic 
employer  is  liable.  In  the  instant  case  it  is  undisputed  that  the  train 
which  was  carrying  appellant's  miners,  including  the  decedent,  to  and 
from  their-  place  of  work  was  l>eing  operated  under  a  contract  between 
appellant  and  die  railroad  company,  and  that  the  consideration  for  such 
operation  was  paid  by  appellant.  Wc  attach  no  importance  to  the  fact 
tha^  the  employee  had  agreed  to  pay,  and  was  paying  at  the  time  of  tlu- 
injury,  $125  per  month  for  the  privilege  of  uSing  the  train,  such  v^sum 
being  retained  by  appellant  from  the  employee's  wages.  This  was  but 
an  incident  of  his  employment  It  also  appears  that  the  train  was  being 
used  for  the  exclusive  purpose  of  carrying  appellant's  employees,  includ- 
ing the  decedent,  to  and  from  the  place  of  work.  We  follow  the  princi- 
ple above  set  out,  and  hold  that  the  decedent's  injuries  arose  in  due 
cotwse  and  out  of  his  employment. 

[2]  Appellant  cites  the  case  of  Vandalia.  R.  R.  Co.  v.  Stevens,  67  Ind. 
App.  238,  114  N.  E.  1001,  as  a  case  upon  whicli  it  relies  for  the  purpose 
of  showing  that  the  railroad  company  was  not  a  private  carrier  by  virtue 
of  its  contract  with  tlie  mining  company,  but  that  it  was  a  common  car- 
rier, and  as  such  could  not  avoid  its  liability.  We  need  not  discuss  that 
case  further  than  to  say  that  the  action  was  at  common  law  for  injuries 
sustained  because  of  the  negligence  of  appellant,  and  the  statements  in 
such  opinioii  are  made  with  reference  to  the  relation  of  appellee  as  a 
passenger  to  the  appellant  as  a  common  carrier,  the  court  not  primarily 
considering  the  relation  of  the  appellee  and  tlie  mining  company  at  the 
time  of  his  injury.  The  question  there  involved  was  \iot  the  same  as  in 
this  case.  That  notwithstanding  the  relation  of  the  appellee  in  that  case 
to  the  railroad  company  as  one  of  its  passengers  as  determined  by  the 
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opinion,  he  might  have  elected  his  rf*nedy  against  the  mining  company, 
instead  of  against  the  railroad  company,^ is  well  established;  and  the  fact, 
if  such  it  is,  that  in  this  case  appellees  might  have  their  remedy  against 
the  railroad  company  did  not  preclude  them  from  their  remedy,  under 
the  Workmen's  Compensation  Act,  against  the  mining  company,  appellant 
herein. 

The  award  is  affirmed. 


PIONEER  COAL  CO.  v.  HARDEST Y  ct  al.    (No.  11247.) 

(Appellate  Court  of  Indiana,  Division  No.  1.  Dec.  21,  1921.) 

133  Northeastern  Reporter,  398. 

1.  MASTEli  AND  SERVANT  —  COMPENSATION  CLAIMANT 

HAS  BURDEN  OF  PROOF. 

In  proceedings  under  tlie  Workmen's  Compensation  Act  the  burden 
of  establishing  each  fact  necessary  to  a  legal  award  of  compensation, 
rests  upon  the  applicants. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

2.  MASTER  AND  SERVANT  —  COMPENSATION  AWARD  CAN- 

NOT  BE  BASED  ON  MERE  CONJECTURE. 

lu  proceedings  und^r  Workmen's  Compensation  Act,  facts  necessary 
to  a  Ic^l  award  of  compensation  must  be  based  on  something  more  than 
mere  guess,  conjecture,  surmise,  or  possibility'.  - 

(For  other  cases,  sec  Master  and  Servant.  Dec.  Dig.  §  405 [1].) 

^  MASTER  AND  SERVANT— COMPENSATION  INJURY   PROV- 

ABLE  BY  CIRCUMSTANTIAL  EVIDENCE. 

In  proceeding  under  Workmen's  Compensation  Act  for  death  of  em- 
ployee, the  fact  that  employee's  death  was  caused  by  an  accident  arising 
out  of  his  employment  may  be  established  by  circumstantial  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

4.  master  and  servant— finding  of  compensable  in- 
jury to  watchman  killed  9y  assailant  held  un- 
wa:rranted. 

In  proceeding  under  Workmen's  Compensation  Act  for  death  of  a 
night  watchman  wounded  by  an  unknown  assailant  while  on  duty,  evi- 
dence held  insufficient  to  sustain  a  finding  that  he  was  injured  in  an  acci- 
dent arising  out  of  his  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

S.  MASTER  AND,  SERVANT  —  INDUSTRIAL  BOARD'S  FINDING 
SUSTAINED.  IF  FACTS  PROVEN  WITH  REASONABLE  IN- 
FERENCES WILL  SUSTAIN  IT. 

In  proceedings  under  Workmen's  Compensation  Act.  a  finding  of  tlie 
Industrial  Board  must  be  sustai;ied  if  the  facts  proven,  taken  in  connec- 
tion with  the  reasonable  inferences  which  may  be  drawn  tlierefrow.  will 
'  sustain  it. 

(I'or  other  cases,  sec  Master  and  Servant.  Dec.  Dig.  §  405[1J.) 
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Appeal  from  Industrial  Board. 

Proceedings  under  Wjbrkmen's  Compensation  Act  (Laws  1915,  c. 
106)  by  Enna  Hardesty  and  others  for  compensation  for  death  of  Asa 
Hardesty,  the  husband  and  father  of  the  claitnants,  opposed  by  the  Pioneer 
Coal  Company,  employer.  Award  for  claimants,  and  employer  appeals. 
Reversed. 

Elnicr  E.  Stevenson,  of  Indianapolis,  for  appellant. 

E.  E.  Perry,  and  J.  M.  Haley,  botli  of  Ft.  Wayne,  for  appellees. 

Batman,  P.  J.  This  appeal  involves  an  award  of  compensation  in 
favor  of  appellees.  Appellant  challenges  the  sufficiency  of  the  evidence 
to  sustain  the  finding  tnat  Asa  Hardesty,  the  husband  of  Erma  Hardesty 
and  th^  father  of  the  remaining  appellees,  received  personal  injuries  from 
an  accident,  arising  out  of  his  employment  by  appellant,  from  which  he 
died.  The  undisputed  evidence  establishes  the  following  facts.  On 
January  '7,  1921,  and  for  a  week  prior  thereto,  Asa  Hardesty  was  in  the 
employ  of  appellant  as  a  night  watchman  at  its  coalyard,  which  covered  a 
coosklerable  area.  >  There  was  an  office  building  on  the  yard,  and  coal, 
5cwer  pipe,  horse  feed,  etc.,  were  stored  at  various  places  thereon.  Near 
the  center  of  the  yard,  and  about  200  feet  from  the  office  building,  was  a 
small  one-story  shanty,  containing  two  rooms,  which  was  used  by  the 
night  watchman  as  a  place  of  shelter  and  to  warm  himself.  None  of  the 
coal  was  ck>5e  to  the  shanty,  as  it  was  piled  near  the  outside  of  the  yard, 
some  of  it  being  as  much  as  400  or  500  feet  therefrom.  The  front  room 
contained  a  stove  and  some  benches  and  chairs,  and  the  rear  room  was 
used  for  keeping  repairs  for  harness.  Hardesty  was  the  only  person 
whose  duty  required  him  to  be  at  the  yard  during  the  night  He  was 
required  to  feed  the  horses  kept  on  the  premises  early  in  the  morning,  in 
order  to  have  them  ready  for  use  wiien  the  other  employees  came  to 
work.  On  the  morning  of  the  day  named,  one  of  said  employees  came 
to  the  yard  early,  and,  not  seeing  Hardesty,  looked  about  to  find  him. 
He  entered  the  shanty  and  found  him  in  the  rear  room,  unconscious,  but 
still  alive.  He  had  been  seriously  injured  by  being  struck  on  the  head, 
and  was  covered  with  dirt  and  blood.  He  had  evidently  been  struck 
with  a  piece  of  a  single-tree,  which  was  found  in  the  shanty  with  blood 
on  it.  This  weapon  did  not  belong  there,  but  had  been  brought  in  from 
the  outside.  The  stove  was  partly  tipped  over,  its  pipe  was  down,  the 
benches  were  upset,  the  harness  was  pulled  from  the  wall,  blood  was 
spattered  on  various  objects,  giving  evidence  of  a  fierce  struggle.  Har- 
desty was  removed  to  a  hospital,  where  he  died  two  days  later,  without 
regaining  consciousness. 

[1-4]  In  determining  the  question  presented  by  this  appeal  we  must 
bear  in  mind  that  the  burden  of  establishing  each  fact  necessary  to  a 
legal  award  of  compensation  rests  on  the  applicants.  Haskell,  etc.,  Car 
Co.  V.  Brown  (1917)  67  Ind.  App.  178.  117  N.  E.  555;  Hege  &  Co:  v. 
Tompkins  (1918)  69  Ind.  App  273,  121  N.  E.  677.  Also  that  such  facts 
must  be  based  on  something  more  than  mere  guess,  conjecture,  surmise, 
or.  possibility.  Swing  v.  Kokomo,  etc.,  Co.,  125  N.  E.  471;  St  Louis, 
etc.  Co.  V.  Ind.  Comm.,  298  111.  272,  131  N.  E.  617.  In  the  instant  case 
there  is  no  evidence  from  any  witness  as  to  who  inflicted  the  fatal  in- 
juries on  the  decedent,  or  why  they  were  inflicted.  No  one  testified  that 
he  was  assaulted  because  he  was  the  watchman  on  duty,  or  that  he  was 
injured  in  the  defense  of  his  employer's  property,  or  by  reason  of  any 
other  fact  connected  with  the  service  in  which  he  was  engaged.  This, 
however,  does  not  necessarily  preclude  a  finding  that  the  decedent  re- 
ceived his  injtiries  by  accident  arising  out  of  his  employment,  as  that  fact 
may  be  established  by  circumstantial  evidence.  Recognizing  this,  we  have 
carefully  reviewed  the  evidence,  and  considered   appellees*   brief,   in  an 
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effort  to  find  some  substantial  circumstance  which  would  support  such 
finding,  but  our  efforts  have  been  unsuccessful.  In  fact  the  surrounding 
circumstances  are  opposed  to  such  finding.  The  injury  was  not  inflicted 
in  the  office  building  wl^ere  appellant's  safe  was  located,  or  out  in  the 
yards  ^ere  the  coal,  feed,  etc.,  were  stored,  but  in  a  shanty  where  noth- 
ing of  substsintial  value  was  kept.  The  place  where  the  struggle  occur- 
red does  not  indicate  that  the  decedent  had  surprised  his  assailant  in  some- 
felonious  act  It  rather  indicates  that  his  assailant  had  sought  him  out. 
and  entered  the  shanty  for  the  purpose  of  inflicting  an  injury  upon  him. 
The  finding  of  a  deadly  weapon  with  blood  upon  it,  which  had  been  car- 
ried into  the  shanty  from  the  outside,  is  strong  evidence  of  that  fact.  Thi< 
conclusion  is  further  supported  by  the  fact  that  no  evidence  of  any  theft, 
or  attempted  theft,  could  be  found.  To  these  circumstances  may  be  add«l 
those  which  point  to  a  motive  for  the  assault,  in  ik)  way  connected  mth 
the  services  4ie  was  performing  for  appellant.  In  view  of  these  facts,  and 
the  rule  stated  above,  we  are  forced  to  the  conclusion  that  there  is  no 
substantial  evidence  to  sustain  the  finding  under  consideration. 

[5,  6]  In  reaching  this  conclusion  we  have  not  been  unmindful  of 
the  rule  that  a  finding  of  the  Industrial  Board  must  be  sustained  if  the 
facts  proven,  taken  in  connection  with  the  reasonable  inferences  which 
may  be  drawn  therefrom,  will  sustain  the  same.  This  rule,  however, 
cannot  be  applied  arbitrarily,  but  judgment  must  be  exercised  in  so  doing, 
in  accordance  with  correct  and  common  modes  of  reasoning.  As  said  by 
this  court  in  a  recent  decision: 

"An  inference  should  not  be  drawn  where  sufficient  fkcts  arc  want- 
ing, or  from  facts  proven,  which  are  inconsistent  with,  or  repelled  by. 
other  facts  equally  well  established.  An  inference  cannot  be  said  to  be 
reasonable  which  can  only  be  drawn  by  a  capricious  disregard  of  ap- 
parent truthful  testimony  that  is  in  itself  probable,  and  is  not  at  vari- 
ance with  other  proved  or  admitted  facts."  Russell  v.  Scharge  (1921) 
130  N.  E.  437. 

Failing  to  find  any  evidence  to  sustain  the  finding  challenged,  the 
award  is  reversed. 


CHICAGO  &  E.  R.  CO.  v.  KAUFMAN  et  al.     (No.  11233.) 

(Appellate  Court  of  Indiana,  Division  No.  1.  Dec.  21,  1921.) 

133  Northeastern  Reporter,  399. 

2.  MASTER  A  N:  D  S  E  R  V  A  N  T  —  CORPORATION  LIABLE  FOR 
COMPENSABLE  INJURY  TO  CONTRACTOR'S  WORKMAN. 
In  a  proceeding  against  a  railroad  company  and  its  contractor  under 
Workmen's  Compensation  Act,  to  recover  for  the  death  of  the  contrac- 
tor's employee,  the  company  was  liable,  though  deceased  was  not  in  its 
employ,  where  it  had  not  exacted  from  the  contractor  the  certificate  re- 
quired by  section  14,  showing  his  compliance  with  section  68. 
(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  367.) 

.\ppeal  from  Industrial  Board. 

Proceeding  by  Grace  I.  Kaufman  and  others  under  the  Workmen's 
Compensation  Act.  opposed  by  the  Chicago  &  Erie  Railroad  Company  aiKl 
another.     From  an  award  the  defendant  named  appeals.     Affirmed. 
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Bowers,  Fightner  &  Bowers,  of  Huntington,  and  Clyde  E.  Shorey. 
John  E.  Gavin,  and  Adams,  Follansbee,  Hawley  &  Shorey,  all  of  Chicago. 
III.,  for  appellant 

J.  Willard  Moflfett.  Charles  K.  Lucas,  and  H.  B.  Spencer,  all  of  Hunt- 
ington, for  appellees. 

Batmax,  p.  J.  [1]  This  apiKal  involves  an  award  against  appellant 
and  one  John  Mann  in  favor  of  appellees  who  are  the  widow  and  children 
of  Charles  W.  Kaufman,  deceased.  The  finding  discloses  facts  which 
sustain  the  award  as  against  said  Mann,  and  in  addition  thereto  it  is 
found  that  said  Mann  **had  not  complied  witli  section  68  of  tlie  Work- 
men's Compensation  Act  at  the  time  of  or  prior  to  the  injury  to  said 
Kaufman."     The  finding  concludes  as  follows: 

*That  said  Mann  was  doing  work  for  the  Chicago  &  Erie  Railroad 
Company  under  contract,  and  that  said  Kaufman  was  lalx>ring  upon  said 
work  at  the  time  of  his  death,  and  that  said  Chicago  &  Eric  Railroad 
Company  did  not  exact  from  said  Mann  a  certificate  from  the  Industrial 
Boaid  of  Indiana,  showing  that  said  Mann  had  complied  with  section  68 
of  the  Compensation  Act  at  tlie  time  of  making  said  contract  with  said 
Mann,  or  at  any  time  prior  thereto." 

This  quotation  contains  the  only  finding  with  referencec  to  appellant. 
Based  on  this  finding,  the  Industrial  Board  made  an  award  in  favor  of 
appellees  against  appellant  and  said  Mann,  the  amount  and  duration  of 
which  arc  not  questioned.     It  provides,  in  substance,  that  an  effort  be 
first  made  to  collect  the  amount  thereof   from  sakl   Maim,  and,  on  his 
failure  to  pay  the  same,  that  said  amount  be  collected   from  appellant. 
This  appeal  is  based  on  three  specificatioiis  of  error;  the  first  being  that 
■the  award  is  contrary  to  law.    This  is  the  only  specification  that  will  be 
considered,  as  the  other  two  contain  nothing  not  included  in  the  first. 
The  statute  provides  that  the  first  specification  shall  be  sufficient  to  pres- 
ent both  the  sufficiency  of  the  facts  found  to  sustain  the  award  and  the 
sufficiency  of  the  evidence  to  sustain  the  findina:  of  facts.     Thus  at  ap- 
pears that  two  distinct  questions  may  be  raised  imder  such  specification, 
and  it  is   incumbent  upon  an  appellant,   under  the  rules  governing  the 
preparation  of  briefs,  to  indicate  the  particular  question   to  which   his 
propositions  or  points  are  addressed.     In  the  instant  case  appellant  has 
failed  to  do  this  by  an  appropriate  heading,  but  has  presented  each  one 
of  them  under  the  caption  ^'Contrary  to  Law."    This  requires  an  examin- 
ation of  each  of  the  seven  propositions  or  points  stated,  with  a  view  of 
ascertaining  if  there  is  anything  contained  therein  to  indicate  tlie  parti- 
cular question  to  which  they  arc  addressed.     Such  an  examination  dis- 
closes that  there  is  no  proposition  or  point  addressed  to  the  sufficiency  of 
the  evidence  to  sustain  the  finding  of  facts,  but  that  all,  in  so  far  as  they 
present  any  question,  relate  to  the  sufficiency  of  the  facts  found  to  sus- 
tain the  award.     We  will   therefore  confine  ourselves   to  tliat  question 
alone.     Appellant's  propositions  or  points  numbered   1,  4,  5,   and  6  arc 
based  on  an  assumption  that  the  decedent  was  engaged  in  interstate  com- 
merce at  the  time  he  received  his  fatal  injuries,  while  No.  7  is  based  on 
an  assumption  that  he  was  working  in  the  state  of  Ohio  at  such  time. 
An  examination  of  the  finding  fails  to  disclose  that  the  Industrial  Board 
found  that  any  such  facts  existed.     It  is  well  settled  that  the  failure  to 
find  a  fact  is  equivalent  to  a  finding  against  the  party  having  the  burden. 
Wysong  v.  Nealis   (1895)    13  Ind.  App,   165.  41   N.   E.   388;   Raynes  v. 
Staats-Raynes  Co.  (1918)  68  Ind.  App.  Z7,  il9  N.  E.  809.    If  there  was 
evidence  to  establish  the  facts  assumed  by  appellant  it  might  have  based 
error  on  their  absence  in  the  finding,  but,  having  failed  to  do  so,  it  has 
waived  any  question  in  that  regard.     We  conclude  that  the  propositions 
or  points  named  fail  to  present  any  question  for  our  consideration. 
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\2]  Appellant's  second  proposition  or  point  is  based  on  a  claim  that 
the  deceased  was  not  in  its  employ,  but  was  in  the  employ  of  said  Mann, 
who  was  doing  work  for  it  under  a  contract,  and  for  that  reason  it  is 
not  liable  for  his  death.  This  fact  might  have  relieved  appellant  from 
liability  prior  to  the  amendment  of  section  14  of  the  Workmen's  Com- 
pensation Act.  Acts  1919  p.  159.  But  this  section  was  amended  for  the 
evident  purpose  of  creating  liability  under  said  act  in  favor  of  ^e  em- 
ployees of  various  classes  of  contractors,  under  certain  circumstances, 
where  none  had  theretofore  existed.  In  view  of  the  provisions  of  said 
amended  section,  we  hold  that  appellant's  contention  cannot  be  sustained. 

[3]  Appellant's  third  proposition  or  point  consists  of  the  following 
statement : 

"Section  14,  Acts  1919,  is  miconstitutional  for  the  reason  that  it  de- 
nies corporation  as  in  this  case*  the  freedom  to  contract,  and  the  statute 
infringes  the  right  of  private  contract,  and  it  deprives  parties  affected  by 
it  of  their  property  without  due  process  of  law." 

This  is  not  sufficient  to  present  a  constitutional  question,  under  the 
well-settled  rules  by  which  we  are  bound,  and  of  which  we  note  the  fol- 
lowing :  One  who  asserts  the  unconstitutionality  of  a  statute  must  clearly 
identify  the  same,  and  must  point  out  the  particular  jprovision  of  the  par- 
ticular Constitution  violated.  Levy  v.  State  (1903)  161  Ind.  251,  68  N. 
E.  172;  Edenharter  v  Connor  (1916)  185  Ind.  643,  114  N.  E.  212.  Courts 
will  not  make  an  independent  search  of  constitutional  provisions  to  dis- 
.  cover  a  cause  for  holding  a  legislative  act  invalid.  Haun  v.  State  ( 1914) 
183  Ind.  153,  108  N.  E.  519.  Questions  involving  the  constitutionality  of 
statutes  are  never  considered  imless  they  are  so  presented  as  to  im- 
peratively require  it.  Knight  v.  Board  (1913)  179  Ind.  568,  101  N.  E. 
1010.  Although  the  condition  of  the  record  and  the  assignment  of  error 
are  such  as  to  admit  a  constitutional  question,  yet  if  the  brief  of  a  party 
is  such  as  not  to  present  the  same,  it  cannot  l>e  said  to  be  duly  presented. 
Lewis  V.  Albertson  (1899)  152  Ind.  693,  49  N.  E.  34.  It  will  be  observed 
that  the  statement  under  consideration  does  not  designate  any  particular 
statute,  but  merely  asserts  that  "section  14,  Acts  1919,  is  unconstitutionaL" 
It  does  not  state  whether  it  violates  a  provision  of  the  state  or  federal 
Constitution.  A  section  of  the  former  and  an  amendment  of  the  latter, 
without  book  or  page,  as  the  rules  require,  are  cited,  with  certain  deci- 
sions of  the  Supreme  Court,  as  authorities  in  support  of  the  statement 
made,  but  this  is  not  a  compliance  with  rule  22  (55  N.  E.  v),  governing 
the  preparation  of  briefs,  as  mider  that  rule  the  propositions  or  points 
stated  must  be  complete  and  sufficient  within  themselves.  Courts  are 
not  required  to  search  authorities  cited,  in  order  that  they  may  draw  in- 
ferences to  supply  omissions  in  the  statement  of  propositions  or  points 
which  a  party  has  attempted  to  make.  It  will  be  observed  that  the  state- 
ment under  consideration  merely  asserts,  in  effect,  that  said  section  de- 
nies freedom  to  contract,  infringes  the  right  of  private  contract,  and 
takes  property  without  due  process  of  law.  In  the  case  of  Rose  v.  State 
(1908)  171  Ind.  662,  87  N.  E.  103.  17  Ann.  Cas.  228,  the  Supreme  Court 
held,  in  effect,  that  such  objections  were  too  indefinite  to  present  a  con- 
stitutional question.  In  that  case  the  court  was  asked  to  consider  the  , 
constitutionality  of  an  act  ^'because  it  authorized  the  taking  of  property 
witliout  due  process  of  law,"  but  refused  to  do  so  on  the  ground  that 
such  objection  is  too  indefinite  to  present  any  question,  quoting  tfie  fol- 
lowing with  approval : 

"Wfiile  a  discussion  or  elaboration  of  a  point  is  not  proper  in  the 
statement  of  points,  inere  general  statements,  without  specific  and  defi- 
nite reasons  specifically  applied,  present  no  question  for  decision."  Pitts- 
burgh, etc.,  R.  Co.  v.  Lightheiser  (1907)  168  Ind.  438,  78  N.  E.  1033. 

Finding  no  reversible  error  in  the  record,  the  award  is  affirmed. 
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HADLEY  V.  ROGERS  et  al.    (No.  11253.) 

(Appellate  Court  of  Indiana,  Division  No.  2.  Dec.  21.  1921.) 

133  Northeastern  Reporter,  401. 

MASTER  AND  SERVANT  —  COMPENSATION  CLAIMANT 
SHOWN  TO  BE  EMPLOYEE  OF  PARTNERSHIP  OPE- 
RATING  THRESHING  OUTFIT. 

Where  the  owner  of  a  threshing  outfit  and  another  entered  into  a 
contract  by  which  the  owner  undertook  to  furnish  the  outfit,  oil,  and 
keep  up  repairs,  and  tlie  other  undertook  to  furnish  all  labor,  make  con- 
tracts for  jobs,  and  collect  pay,  gross  income  to  be  divided  equally,  evi- 
dence held  to  warrant  the  inference  that  a  workman  furnished,  who  was 
injured  in  the  work,  was  an  employee  of  both  parties  to  contract  so  as 
to  justify  an  award  against  them  under  the  Workmen's  Compensation 
Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [2].) 

Appeal  from  Industrial  Board. 

Proceeding  by  Sylvin  Rogers  under  the  Workmen's  (Tonnpensation 
Act  (Laws  1915,  c  106)  to  obtain  compensation  for  personal  injuries, 
opposed  by  James  Hadley  and  Samuel  W.  Roe,  the  employers.  Award  of 
compensation,  and  the  first-named  employer  appeals.     Affirmed. 

John  Rynerson  and  (jco.  W.  Long,  both  of  Columbus,  for  appellant. 
Silas  A.  Hays  and  Mat  J.  Murphy,  botli  of  Greencastle,  for  appellee. 

Dausman,  C.  J.  The  undisputed  evidential  facts  involved  in  the 
controversy  here  presented  are  as  follows :  In  the  summer  of  1920  James 
A.  Hadley  was  about  74  years  of  age.  He  resided  on  a  farm  in  Hend- 
rick  county,  near  North  Salem.  Samuel  Roe  resided  about  three  miles 
from  the  Hadley  home.  Hadley  owned  two  threshing  outfits.  He  did 
not  want  to  engage  actively  in  the  work  of  threshing  that  year,  on  ac- 
count of  his  age.  Hadley  and  Roe  entered  into  an  oral  contract,  by 
the  terms  of  which  Hadley  undertook  to  furnish  a  threshing  outfit,  fur- 
nish the  oil  to  be  used  in  the  operation  of  the  outfit,  and  to  keep  up  re- 
pairs; Roe  undertook  to  furnish  all  the  labor,  to  make  contracts  for  the 
jobs,  and  to  collect  the  pay  for  threshing;  and  the  gross  income  was  to 
be  divided  equally  between  Hadley  and  Roe.  After  making  that  contract 
Hadley  took  out  insurance  in  his  own  name  for  the  protection  of  the 
workmen  against  injuries  by  accident;  and  after  the  accklent  to  Rogers, 
Hadley  again  took  out  insurance  in  the  name  of  Hadley  &  Roe  for  the 
same  purpose.  Roe  employed  laborers  to  assist  in  the  operation  of  the 
outfit,  of  whom  Rogers  was  one,  and  proceeded  with  the  work  of  thresh- 
ing. On  three  different  occasions  while  threshing  was  in  progress,  Had- 
ley visited  Roc.  On  these  occasions  Hadley  oiled  the  machinery  and 
looked  after  the  mechanical  features.  On  one  occasion  tlie  stacker  broke, 
and  Hadley  took  the  stacker  to  North  Salem,  had  it  mended,  and  brought 
it  back  to  the  machine.  Roe  collected  the  pay  for  threshing,  and  the  two 
men  settled  their  accounts  and  divided  the  gross  income  according  to 
their  agreement  While  Rogers  was  engaged  in  said  employment  he  re- 
ceived an  injury  by  accident  arising  out  of  the  employment. 

On  the  foregoing  facts,  the  Industrial  Board  found  that  Rogers  was 
an  employee  of  Hadley  &  Roe,  and  awarded  compensation  accordingly. 
The  only  contention  presented  is  that  Rogers  was  not  an  employee  of 
Hadley  &  Roe,  but  was  an  employee  of  Roe  individually. 
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The  finding  that  Rogers  was  an  employee  of  Hadley  &  Roc  is  a 
legitimate  conclusion  to  be  drawn  from  tlie  evidence.  30  Cyc.  402  ei 
seq.;  Columbia,  etc.,  Co.  v.  Lewis,  63  Ind.  App.  386,  115  N.  E.  103;  Id.. 
65  Ind  App.  339,  116  N.  E.  1;  Zeitlow  v.  Smock,  65  Ind.  App.  643.  117 
N.  E.  665;  Sugar  Valley  Coal  Co.  v.  Drake,  66  Ind.  App.  152,  117  N.  E. 
937;  Mobley  v.  Rogers,  68  Ind.  App.  308,  119  N.  E.  477;  Mundc  M.  & 
F.  Co.  V.  Thompson,  70  Ind.  App.  157,  123  N.  E.  196;  Nisscn  T.  &  S. 
Co.  V.  Miller,  125  N.  E.  652;  Coppes  Bros.  &  Zook  v.  Pontius,  131  N.  F 
845;  Miller  v.  C.  &  W.  Kramer  Co.,  10  N.  &C.  C.  A.  1215. 

The   award  is  affirmed. 


RESSrS  CASE. 

( Supreme  Judicial  Court  of  Massachusetts.     Suffolk.    Jan.  20,  1922. ) 

133  Northeastern  Reporter,  566. 

MASTER  AND  SERVANT  —  CHILD  BECOMING  18  BETWEEN 
PARENT'S  INJURY  AND  DEATH  NOT  CONCLUSIVELY 
PRESUMED  DEPENDENT  WITHIN  COMPENSATION  ACT. 

Under  St.  1911,  c.  751.  pt  2,  §  7  (G.  L.  c.  152,  §  32),  providing  that 
children  under  the  age  of  18  shall  be  conclusively  presumed  wholly  de- 
pendent upon  the  parent  with  whom  they  are  living  at  the  time  of  the 
death  of  stKh  parent,  etc.,  where  a  daughter,  though  under  18  at  the  time 
of  the  injury,  was  over  18  at  the  time  of  the  parent's  death,  she  was  not 
conclusively  presumed  to  be  wholly  dependent  and  the  Industrial  Acci- 
dent Board  should  have  found  the  degree  of  dependency  as  a  fact. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

.Appeal  from  Superior  Court,  Suffolk  County. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Mary  Rcssi 
for  compensation  for  the  death  of  her  father,  WSlliam  Ressi,  opposed  by 
the  S.  N.  &  C.  Russell  Manufacturing  Company,  employer,  and  the  Ameri- 
can Mutual  Liability  Insurance  Company,  insurer.  Compensation  was  al- 
lowed by  the  Industrial  Commission,  and  decree  therefor  entered,  and  thv 
insurer  appeals.     Reversed  and  remanded. 

The  only  question  involved  was  that  of  dependency.  The  single  mem- 
ber of  the  industrial  Board  found  that  petitioner  lived  with  her  father 
at  the  time  of  his  injury  and  death,  and  was  under  the  age  of  18  years 
at  the  time  of  his  .injury,  and  was  conclusively  presumed  to  be  wholly 
dependent  upon  him  for  support. 

Sawyer,  Hardy,  Stone  &  Morrison,  of  Boston  (Gay  Gleason«  of  Bos- 
ton, of  counsel),  for  appellant 

John  B.  Cummjngs  and  James  M.  Rosenthal,  both  of  Pittsfield,  for  ap- 
pellee 

Pierce,  J.  This  is  an  appeal  by  the  insurer  from  a  -decree  of  the  su- 
perior court  affirming  a  finding  of  the  Industrial  Axrcident  Board,  which 
on  review  had  affirmed  and  adopted  the  findings  and  rulings  of  the  board 
member.    St.  1911,  c.  751,  and  amendments  thereto,  now  G.  L.  c.  152. 
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The  member  upon  the  reported  evidence  warrantably  found  as  a 
fact  and  ruled  as  a  matter  of  law  within  the  meaning  of  St.  1911,  c.  751. 
Ht.  2,  §  7  (G.  L.  c.  152,  §  32),  that  the  claimant,  Mary  Ressi  lived  with 
her  father,  William  Ressi,  when  he  received  an  injury  arising  out  of  and 
in  the  course  of  his  employment  on  January  22»  1920,  and  when,  as  a 
result  of  the  injurj',  he  died  on  November  13,  1920.  The  evidence  fur- 
ther supports  the  fmdin^  that  the  father  was  a  widower  and  that  the 
claimant  was  under  the  age  of  18  years  at  the  time  of  his  injury. 

Upon  the  above  findings  the  member  made  a  further  finding  aiid  rul- 
ing that  the  claimant  "is  conclusively  presumed  to  be  wholly  dependent 
npon  him  [the  father]  for  support  and  is  entitled  to  a  weekly  compen- 
sation of  ten  dollars  for  a  period  of  400  weeks,  subject  to  the  provisions 
of  the  act"  This  last  finding  and  ruling  manifestly  overlooks  the  testi- 
mony of  the  claimant  and  the  admitted  fact  that  Mary  Ressi  became  of 
age  on  April  18.  1920,  and  consequently  was  over  the  age  of  18  years 
at  the  time  of  the  father's  death  on  November  13,  1920,  ^d  in  so  doing 
disregards  the  provision  of  St.  1911,  c.  751,  pt.  2,  §  7,  now  G.  L.  c.  152, 
§  32,  which  reads: 

"The  following  persons  shall  be  conclusively  presumed  to  be  wholly 
dependent  for  support  upon  a  deceased  employee:  *  *  *  (c)  children 
under  the  age  of  eighteen  years  *  *  *  upon  the  parent  with  whom 
they  are  livmg  at  the  time  of  the  death  of  such  parent,  there  being  no 
surviving  depend^t  parent.  *  *  *  In  all  other  cases  questions  of-  de- 
pendency, in  whole  or  in  part,  shall  be  determined  in  accordance  with  the 
fact  as  tlie  fact  may  be  at  the  time  of  the  injury ;    *    *    * ." 

It  follows  that  the  member  and  the  Industrial  Accident  Board  shoukl 
have  found  as  a  fact  tlie  degree  of  the  claimant's  dependency  "in  accord- 
ance with  the  fact  as  the  fact  may  be  at  the  time  of  the  injury,"  and 
should  not  have  rulejl  on  the  facts  reported  that  the  claimant  was  within 
the  statute,  or  one  of  the  class  of  persons  by  statute  ''conclusively  pre- 
sumed to  be  wholly  dependent  for  support  upon  a  deceased  employee." 

The  decree  of  the  superior  court  must  be  reversed,  and  the  case 
remanded  to  the  Industrial  Accident  Board  for  a  determination  of  de- 
pernlency  in  accordance  with  the  fact. 

Decree  accordingly. 


CHESTNUT  &  SMITH  kt  al.  v.  LYNCH  et  al.     (No.  12128.) 

( Supreme  Court  of  Oklahoma.  Dec.  6,  1921.  Rehearing  Dented  Jan.   10, 

1922.) 

202  Pacific  Reporter.  1018. 

(Syllabus  by  the  Court.) 
1    MASTER  AND  SERVANT—REVIEW  OF  INDUSTRIAL  COM- 
MISSION'S AWARD  LIMITED  TO  ERRORS  OF  LAW. 
In  a  suit  instituted  in  this  court  to  review  an  award  of  the  State  In- 
fUistrial  Commission,  the  suit  must  be  to  review  an  error  of  law,  and  not 
an  error  of  fact.    The  decision  as  to  all  matters  of  fact  is  final. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

2.  MASTER  AND  SERVANT— COMPENSATION  CASE  HELD  TO 
INVOLVE  QUESTION  OF  FACT  NOT  REVipWABLfi. 
The  opinion  of  the  Industrial  Cx>mmission  examined,  and  held,  that 

the  appeal  herein  involves  a  question  of  fact?  and  not  an  error  of  law. 
(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  417f7].) 
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Appeal  from  State  Industrial  Commission. 

Application  by  Arnold  W.  Lynch  to  the  State  Industrial  Commis- 
mission  for  an  award  for  personal  injuries,  opposed  by  Chestnut  &  Smith, 
employers,  and  the  Consolidated  Underwriters,  insurei,  and  from  an 
award  therein,  the  employer  and  insurer  appeal.    AflRrmed. 

Breck  Moss,  of  Oklahoma  City,  for  petitioners. 
S.  p.  Freeling,  Atty.  Gen.,  R.  E.  Wood,  Asst  Atty.  Gen.,  and  Lydick 
&  Hood  and  Irvin  L.  Wilson,  all  of  Oklahoma  City,  for  respondents. 

McNeill,  J.  This  is  an  appeal  from  the  award  of  the  State  Indus- 
trial Commission  by  Chestnut  &  Smith  and  Consolidated  Underwriters, 
wherein  the  State  Industrial  Commission  awarded  Arnold  W.  Lynch  com- 
pensation for  facial  disfigurement  in  the  sum  of  $1,800,  and  the  further 
sum  of  $11.75  per  week. 

[1]-  It  is  first  contended  that  the  evidence  is  insufficient  to  support  the 
finding  of  the  Commission  relative  tp  the  monthly  pay  of  Arnold  W. 
Lynch  at  the  time  he  was  injured.  The  Commission  found  that  prior  to 
the  time  of  the  injury  the  claimant  was  receiving  compensation  amount- 
ing to  $185  per  month.  There  is  evidence  in  the  record  to  support  this 
fiiKling,  as  complainant  testified  that  he  was  receiving  a  salary  of  $125 
per  month  and  expenses  when  away  from  home,  and  that  his  board  and 
room  amounted  to  $2.50  ^r  day,  and  he  was  away  six  days  in  a  week. 
This  involves  a  question  of  fact,  and  there  is  evidence  to  support  this 
finding.  This  court,  in  the  case  of  Wilson  Lumber  Co.  v.  Wilson,  Tl 
Okl.  312,  188  Pac.  666,  stated  as  follows : 

"In  a  suit  instituted  in  this  court  to  review  an  award  of  the  State 
Industrial  Commission,  the  suit  must  be  to  review  an  error  of  law,  and 
not  an  error  of  fact    The  decision's  to  all  matters  of  fact  is  final." 

[2]  The  next  question  involved  is  the  sufficiency  of  the  evidence  to 
substantiate  the  finding  of  the  Commission  of -the  permanent  partial  dis- 
ability of  claimant.  It  is  sufficient  to  say  there  is  evidence  in  the  record 
to  support  the  finding  of  the  Commission,  and  this,  bein^j  a  question  of 
fact,  cannot  be  reviewed. 

[3]  The  third  proposition  presented  is  stated  as   follows: 

'*We  are  asking  this  court  to  construe  this  expression:  'Provided 
that  compensation  for  the  loss  of  hearing  or  permanent  disfigurement 
shall  not  be  in  addition  to  the  other  compensation  provided  for  in  this 
section,  but  shall  be  taken  into  consideration  in  fixing  the  compensation 
otherwise  provided.'  We  shall  cite  no  authority  of  any  view  that  we 
migfit  entertain  with  respect  to  the  meaning  of  this  little  provision,  bul 
we  are  willing  to  submit  our  cause  to  the  sound  discretion  and  splendid 
analytical  judgment  of  the  highest  tribunal  of  our  stale.  We  are  not 
constrained  to  argue  against  this  young  man  receiving  some  compensa- 
tion'for  disfigurement,  for  such  he  certainly  has  suffered,  but  if  there  is 
no  impairment  than  that  of  disfigurement  the  hand  of  the  commission 
has  been  thrust  into  darkness  to  find  something  upon  which  to  predicate  . 
its  award,  and  we  believe  that  finding  is  a  shadow,  and  nothing  real." 

On  appeal  to  this  court  the  judgment  of  the  lower  court  is  presumed 
to  be  correct  and  the  btjirden  is  on  the  party  assailing  the  judgment  to 
point  out  wherein  it  is  erroneous.  Plaintiff  in  error  cites  no  authorities 
to  support  the  contention  that  the  judgment  of  the  lower  court  is  er- 
roneous.    This  court  has  announced  the  following  rule: 

"A  plausible,  but  not  convincing,  argument  in  the  brief,  unsupported 
by  citation  of  authority,  is  not  sufficient  to  overcome  the  presumption  in- 
dulged by  the  Supreme  Court  in  favor  of  the  correctness  of  the  judg- 
ment of  the  trial  court."  Blue  v.  Board  of  County  Commissioners  of 
Garvin  County,  198  Pac.  851. 
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Calling  the  court's  attention  to  one  section  of  the  statute  without 
any  argument  or  authorities  to  show  whereit^  the  judgment  is  erroneous 
is  not  sufficient  to  overcome  the  presumption  that  the  judgment  of  the 
trial  court  is  correct. 

For  the  reasons  stated,  the  judgment  is  affirmed. 

Pitchford,  C.  J.,  and  Elting,  Miller,  and  Nicholson,  JJ.,  concur. 


GREEN  ET  AL.  V.  GREEN.     (No.  6627.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio.     Nov.  30,  1921.     Re- 
hearing Denied  Jaa  4,  1922.) 

235  Southwestern  Reporter,  980. 

3.  MASTER  AND  SERVANT— CLAIMANT  HELD  NOT  ENTITLED 

TO  COMPENSATION  AS  SURVIVING  WIFE. 

Even  though  the  first  wife  of  an  employee  had  deserted  him  without^ 
cause,  so  as  not  to  be  entitled  to  compensation  for  his  death  under  Em- 
ployers* Liability  Act,  as  amended  in  1917  (Vernon's  Ann.  Civ.  St  Supp. 
1918,  art.  5246-— 15),  a  woman  who  subsequently  married  the  employee 
was  not  his  legal  wife,  and  could  not  claim  the  compensation  as  such. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

Appeal  from  District  Court,  Bexar  County;  Robert  W.  B.  Terrell, 
Judge. 

Suit,  by  Catherine  Green  against  Louisa  Crreen  and  others  to  set 
aside  an  award  made  by  the  Industrial  Accident  Board  in  favor  of  de- 
fendant Louisa*  (jreen.  Judgment  for  plaintiff,  and  defendants  appeal. 
Reversed  and  remanded. 

T.  H.  Ridgeway,  pf  San  Antonio,  and  H.  T.  Cooper,  of  Fort  Worth, 
for  appellants. 

Allan  V.  McDonnell  and  G.  B.  Rogers,  both  of  Waco,  for  appellee. 

FLy,  C  J.  This  is  a  suit  institute  by  appellee  against  the  appel- 
lants, Louisa  Green,  T.  H.  Ridgeway,  and  Miller's  Indemnity  Underwri- 
ters, to  set  aside  an  award  made  by  the  Industrial  Accident  Board  in 
favor  of  Louisa  Green  for  the  death  of  Jerry  Green,  claimed  by  her  to 
be  Jier  husband,  who  was  accidentally  killed  while  in  the  employment  of 
the  Texas  Refining  Company,  a  subscriber  under  the  Employers*  Liabihly 
Act  of  the  state  of  Texas  (Vernon's  Sayles'  Ann.  Civ.  St**  1914,  arts. 
5246h-5246zzzz).  Ridgeway,  an  attorney  for  Louisa  Green,  had  been" 
awarded  a  portion  of  the  award  to  his  client  by. the  Industrial  Accident 
Board.  The  cause  was  submitted  to  a  jury  on  two  issues;  one  being  tiie 
identity  of  the  Jerry  Green  who  married  Catherine,  in  Waco  with  the 
Jerry  (Jreen  who  married  Louisa  in  San  Antonio;  and  the  other,  that 
Catherine  had  not  abandoned  Jerry  without  just  cause.  The  jury  an- 
swered that  it  was  one  and  the  same  man  that  had  married  both  women, 
and  that  the  abandonment  was  not  without  just  cause,  and  judgment  was 
rendered  in  favor  of  Catherine  for  $2,300,  who  had  taken  the  first  turn 
with  Jerry  in  matters  of  matrimony^  at  least  so  far  as  this  case  is  con- 
cerned. 
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The  evidence  of  Catherine  tended  to  show  that  she  married  a  negro 
man  named  Jerry  Green,  in  East  Waco,  in  1907,  and  that  he  had  pre- 
viously been  married  to  Betty,  who  had  died.  Catherine  lived  with 
Jerry  for  two  years,  when  he  became  ill  and  left  to  go  to  his  sister  in 
Navasota.  -He  wrote  only  two  letters  to  her.  Catherine  had  two  mar- 
ital experiences  prior  to  marrying  Jerry.  Catherine  did  not  hear  from 
Jerry  after  1909,  nntil  she  heard  of  his  death  in  1918.    She  said : 

"I  didn't  know  if  he  got  well,  but  I  just  thought  this;  I  said,  'Well. 
if  he  died,  she  was  a  sorry  sister-in-law  if  she  wouldn't  let  me  know;' 
but  by  him  not  coming  back  home  I  knew  he  wasn't  dead." 

She  said  he  was  50  years  old  in  1907,  which  would  make  him  61  years 
old  when  he  died. 

It  was  shown  by  the  testimony  of  Louisa  that  she  took  her  first  step 
in  matrimony  by  marrying  Jerry  Green  in  December,  1916,  in  the  city  of 
San  Antonio.  At  that  time  he  was  about  50  years  of  age,  and  was  about 
52  when  he  died.    Wlhen  she  married  him,  he  was  hale  and  hearty. 

The  evidence  tended  to  show  that  the  Waco  Jerry  Green  "was  a  low. 
chunky  man,  looked  like  a  man  of  about  50"  in  1907;  that  "he  was  a  right 
black  man,  he  was  so  black  until  his  finger  nails  locked  blue,  but  his  hair 
was  just  as  straight  as  could  be."  No  description  of  the  San  Antonio 
Jerry  was  given.  Although  it  was  testified  by  Catherine  that  her  Jerry 
had  a  sister,  Ella  Breedlove,  and  a  brother-in-law  named  Dave  Watson, 
neither  of  them  was  placed  on  the  stand,  and  the  evidence  left  in  doubt 
as  to  whom  the  Industrial  Accident  Board  Jerry  belonged. 

The  vital  question  was  whether  the  two  Jerrys  were  really  one  and 
the  same,  and  whether  Catherine  had  lost  any  right,  title,  or  interest  by 
about  10  years  of  indifference  to  his  welfare  and  happiness.  Her  inter- 
est became  strong  and  burning  when  she  learned  that  he  was  dead  and 
had  left  money  to  which  his  wife  was  entitled. 

The  facts  in  this  case,  as  given  by  Catherine  alone,  arc  that  she  was 
married  to  Jerry  Green  in  1907.  No  license  was "  produced ;  no  person 
present  at  the  ceremony  was  called  as  a  witness.  The  marriage  rests  in 
the  first  instance  on  her  uncorroborated  testimony.  The  evidence  of  his 
relatives,  which  Catherine  said  he  had,  was  not  produced  as  to  any  point 
in  the  case.    Catherine  testified: 

**We  were  married  in  the  courthouse  in  Waco,  in  McLemian  county. 
Elder  Mcjunkins  married  us;  he  was  a  white  Baptist  preacher.  Jerry 
got  the  license  in  the  courthouse.  I  and  him  went  up  to  the  courthouse, 
and  he  got  the  license,  and  we  stood  and  married." 

She  was  very  uncertain  and  contradictory  in  her  testimony.  She 
testified  on  this  trial  that  she  got  two  letters  from  Jerry  after  he  left  to 
go  to  his  sister  at  Navasota;  but,  being  recalled,  she  testified: 

"I  had  never  heard  from  Jerry  from  the  time  he  went  to  see  his  sis- 
ter." 

In  Austin  she  swore  she  did  not  write  to  the  sister,  but  on  this  trial 
swore  she  had  written  to  her,  asking  about  Jerry.  The  mind  of  Thomas 
was  much  illuminated  between  the  time  he  was  on  the  stand  in  Austin, 
and  on  the  trial  of  this  case  in  San  Antonio^  He  testified  on  this  trial 
that  he  saw  the  Jerry  Green  in  San  Antonio,  who  was  known  to  him. 
In  his  testi^iony  in  Austin  he  testified  to  nothing  of  the  kind;  He  was 
very  unsatisfactory  and  contradictory  in  his  testimony.  No  one  corro- 
borated Catherine  as  to  her  marriage  to  Jerry.  The  issue  of  marriage 
was  not  submitted  to  the  jury,  but  was  assumed  by  the  court.  Jt  was 
one  of  the  vital  issues  in  the  case.  The  Waco  Jerry  and  the  San  Antonk) 
Jerry  might  be  the  same  man;  but,  unless  there  was  a  legal  marriage  in 
Waco,  there  could  be  no  recoverj'  by  Catherine. 

[1]  In  this  state  of  the  record  an  attorney  for  Catherine,  in  the  clos- 
ing afgumont  to  the  jury,  said: 
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"You  gentlemen  perhaps  noticed  on  yesterday  a  very  unusual  pro- 
ceeding in  this  case.  Aiter  the  evidence  was>  closed,  you  gentlemen  were 
sent  out  of  the  courtroom,  and  were  then  recall^,  and  more  evidence 
was  introduced  on  the  issue  as  to  the  identity  of  the  Waco  Jerry  Green 
as  being  the  same  as  the  San  Antonio  Jerry  Green.  The  reason  of  that 
was  that  the  attorneys  on  the  other  side  of  this  case,  by  trickery,  under- 
took to  raise  an  issue  as  to  whether  or  not  the  Waco  Jerry  Green  was 
the  same  as  the  San  Antonio  Jerry  Green.  At  the. beginning  of  the  trial 
of  this  cause,  all  of  the  attorneys  entered  into  a  solemn  agreement  in 
this  cause  in  which  it  was  agreed  that  the  Waco  Jerry  Green  and  the  San 
Antonio  Jerry  Green  were  one  and  the  same  person." 

No  such  agreement  was  placed  in  evidence.  When  the  argument  was 
objected  to,  the  court  merely  remarked  that  the  questicm  of  identity  was 
an  issue  in  the  case,  but  did  not  rebuke  the  attorney,  nor  instrtict  the  jury 
not  to  consider  the  argument  The  only  qualification  to  the  bill  of  ex- 
cations  is  that  counsel  for  appellants  did  not  request  the  court  to  in- 
struct the  jury  to  not  consider  the  remark.  The  argument  was  very  im- 
proper, being  about  one  of  the  vital  points  in  the  case,  and,  not  meeting 
with  the  condemnation  of  the  court,  doubtless  influenced  the  verdict  of 
the  jury.  The  court  should  have  reprimanded  the  attorney  for  using 
reprehensible  and  inexcusable  language,  whether  he  instructed  the  jury 
not  to  consider  it  or  not  In  most  of  the  cases,  if  not  all,  cited  by  appel- 
lee, the  court  had  verbally  instructed  the  jury  to  disregard  the. argument 
In  Ac  case  of  Bonner  &  Eddy  v.  Glenn,  79  Tex.  531,  15  S.  W.  572,  cited 
by  appellee,  the  language  was  used  in  the  opening  argument  and  the  court 
said: 

/'There  may  be  cases  in  which  language  used,  especially  in  a  closing 
argument,  is  so  well  adculated  to  arouse  the  prejudices  of  a  jury  as  to 
make  it  proper  to  reverse  a  judgment,  although  the  court  may  haVe  done 
all  in  its  power  to  destroy  their  effect" 

[2]  In  this  case  the  court  expressed  no  disapproval  whatever  of  the 
argument,  although  it  was  an  attack  iH)on  the  honor  and  integrity  of  an 
attorney,  in  regard  to  the  vital  'issue  in  the  case,  and  without  one  particle 
of  evidence  upon  which  the  argument  could  be  based.  It  will  be  pre- 
sumed tiiat  the  argument  influenced  the  verdict  of  the  jury. 

[3]  The  amendment  of  1917  to  the  Employers'  Liability  Act,  as  em- 
bodied in  Vernon's  Ann.  Civ.  St  Supp..  1918,.  art  5246-15  provides: 

"The  compensation  provided  for  in  the  foregoing  section  of  this  act 
shall  be  for  the  sole  and  exclusive  benejRt  of  the  surviving  husb^  who 
has  not  for  good  cause  and  for.  a  period  of  three  years  i>rior  thereto 
abandoned  his  wife,  *  *  *  the  wife  who  has  not  at  the  time  of  the 
injivy    *    *    *    abandoned  her  husband  and  the  minor   children/'   etc. 

In  this  case  there  was  no  technical  abandonment  Uy  Catherine  of  her 
husband;  but  if,  on  a  further  development  of  the  facts  of  the  case  it 
should  appear  that  she  had  by  her  cruelty  or  mdifference  to  his  sickness 
driven  him  off,  it  might  preclude  her  from  a )  recovery  of  the  inward,  evto 
thougii  she  was  legally  married  to  him.  However,  if  there  %as  a  legal 
marriage  in  Waco,  there  could  have  been  no  second  legal  marriage,  and 
Louisa  could  not  recover.  If  Catherine  abandoned  her  husband  for  three 
years,  and  could  not  recover,  that  fact  would  not  constitute  the  woman 
of  the  last  marriage  a  beneficiary,  because  she  would  not  be  a  wife. 

The  judgment  is  reversed,  and  the  cause-  remanded.* 


Zfi    '  Ifoi.  IX— Cofnp. 
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MILLERS'  MUT.  CASUALTY  CO.  v.   HOOVER  lt  al. 
(No.  250-3453.) 

(Commission  of  A4>peals  of  Texas,  Section  B.  Dec.  21,  1921.) 

235  Southwestern  Reporter,  863. 

MASTER  AND  SERVANT— CORPORATE  DIRECTOR  SUPERIN- 
TENDING MILL  HELD  'EMPLOYEE*  PROTECTED  BY  COM- 
PENSATION ACT. 

Under  Workmen's  Compensation  Act,  as  amended  by  Laws  1917,  c. 
103,  pt.  4,  §§  1;  la  (Vernon's  Ann.  Civ.  St.  Supp.  1918,  arts.  5246-82. 
5246---83),  detining  "employee'-'  as  one  in  the  service  of  another  under  a 
contract  of  hire,  and  excluding  corporate  officers  and  directors,  one  in- 
jured in  the  performance  of  his  duties  as  supciintendent  and  head  miller, 
who  is  subject  to  discharge,  and  receives  a  monthly  salary,  is  not  ex- 
cluded* from  the  benefits  of  the  act,  though  ho  is  also  director  of  the 
corporation  conducting  the  mill;  the  language  oi  statute  not  being  plain, 
but  open  to  construction. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 
(For  other  definitions,    sec   Words   and    Phrases,    First  and    Second 
Series,  Employee.) 

Error  to  Court  of  Civil  Appeals  of  l^'ifth  Supreme  Judicial  District. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Mrs.  Louise 
E.  Hoover,  opposed  by  the  G,  B.  Smith  Milling  Company,  employer,  and 
the  Millers'  Mutual  Casualty  Company,  insurer.  An  award  of  compen- 
sation was  sustained  by  the  Court  of  Civil  Appeals  (216  S.  W.  475),  and 
insurer  brings  error.  Affirmed  on  the  recommendation  of  the  Commis- 
sion of  Appeals. 

Hamp  P.  Abney,  of  Sherman,  for  plaintiff  in  error. 
G'  P.  Webb,  of  Sherman,  for  defendants  in  error. 

McClendon,  p.  J.  The  sole  question  presented  in  this  case  is 
whether  an  employee  of  a  corporation  is  precluded  from  the  benefits  of 
the  Workmen's  Compensation  Act  as  amended  by  the  Act  March  28. 
1917  (Laws  1917,  c.  103  [Vernon's  Ann.  Civ.  St.  Supp.  1918,  arts.  5246-1 
to  5246 — 91])  by  virtue  of  his  also  being  a  director  of  the  employing  cor- 
poration. 

The  facts  of  the  case  as  found  by  the  Court  of  Civil  Appeals  follow : 
"The  G.  B.  Smith  Milling  Company  is  a  private  domestic  corpora- 
tion, and  conducts  a  flour  mill  at  Sherman.  It  had  a  lx)ard  of  seven  di- 
rectors, consisting  of  G.  B..  Smith,  Guy  Frank  Hoover,  and  five  others. 
G.  B.  R.-  Smith  was  its  president  and  general  manager,  (niy  Frank 
Hoover  was  its  superintendent  and  head  miller.  Generally  his  duties 
were  to  direct  the  operation  of  the  plant  machinery,  the  making  of  flour, 
overlook  and  direct  repairs,  and  at  times  do  the  actual  work  in  connec- 
tion with  such  matters.  He  was  without  authority  to  employ  and  dis- 
charge servant*;  though  he  did  at  times  exercise  that  authority  to  a 
limited  extent  The  ultimate  authority  to  direct  the  mill  and  its  opera- 
tion, to  employ  and  discharge  servants,  was  reposed  in  G.  B.  R.  Smith., 
the  president  and  general  manager,  who  employed  Hoover  and  had  au- 
thority to  discharge  him.  Hoover  received  a  salary  of  $165  per  month. 
Whether  any  part  of  said  sum  was  paid  him  as  a  director  of  die  corpora- 
tion the  evidence  does,  not  disclose.  Hoover  was  accidentally  killed  at  the 
mill  while  engaged  in  the  performance  of  his  duties  as  superintendent  and 
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head  miller.  Thereafter,,  within  the  time  and  manner  directed  by  the 
act.  his  claim  wa.s  presented  to  the  Industrial  Accident  Board,  and  the 
award  indicated  was  -made." 

The  1917  act  defines  an  "employee"  as  follows: 

**  'Employee'  shall  meaji  every  person  in  the  service  of  another  under 
any  contract  of  hire,  expressed  or  implied,  oral  or  written,  except  mas- 
ters of  or  seamen  on  vessels  engaged  in  interstate  or  foreign  commerce. 
and  except  one  whose  employment  is  not  in  the  usual  course  of  the  trade, 
business,  profession  or  occupation  of  his  employer."  Part  4,  §  1  (Ver- 
non's Ann.  Civ.  St  Supp.  1918,  art.  5246—82). 

Section  2  of  part  1  (article  524(>— 2)  exempts  from  the  provisions  of 
the  act  domestic  servants,  fann  laborers,  or  the  employees  of  a  person, 
firm,  or  corporation  employing  less  than  three  employees  or  engaged  in 
operating  any  steam,  electric,  street,  or  interurban  railway  as  a  common 
carrier. 

Section  la  of  part  4  (article  5246 — 83),  which  is  the  section  calling 
for  construction,  reads  as  follows: 

"The  president,  vice  president  or  vice  presidents,  secretary  or  other 
officers  thereof  provided  in  its  charter  or  by-laws  and  the  directors  of 
any  corporation  which  is  a  subscril)er  to  this  act  shall  not  lie  deemed  or 
held  to  be  an  employee  within  the  meaning  of  that  term  as  defined  in  the 
preceeding  section  hereof." 

Plaintiff  in  error  contends  that  the  proper  construction  of  this  sec- 
tion is  that  an  officer  or  director  of  a  corporation  is  precluded  from  the 
benefits  of  the  act,  regardless  of  whether,  aside  from  his  official  duties. 
he  be  also  a  bona  fide  employee  of  the  corporation  within  the  meaning  of 
the  act;  in  other  words,  that  the  language  employed  in  .section  la  refers 
to  the  person,  and  not  to  the  office.  Defendants  in  error  contend,  on  the 
other  hand,  that  only  the  officers  named  as  such  arc  excluded  from  the 
benefits  of  the  act;  and,  where  they  occupy  the  dual  position  of  officers 
and  employees  within  the  meaning  of  the  act,  they  are  entitled  to  its 
benefits  if  injured  while  engaged  in  the  iKrformancc  of  their  duties  as 
employees.  This  view  was  upheld  by  the  trial  court  and  Court  of  Civil 
Appeals.    216  S.  W.  475. 

We  have  reached  the  conclusion  that  the  case  lia^  been  properly  rk*- 
cided  by  those  courts. 

If  the  language  employed  in  section  la  were  so  plain  as  not  to  admit 
of  doubt  or  uncertainty  as  to  its  meaning,  it  would  be  tlio  duty  of  the 
courts  to  give  effect  to  that  meaning  regardless  of  whclher  such  construc- 
tion harmonize  with  the  general  purposes  or  j)olicy  of  the  act.  Dut, 
where  the  language  is  of  doubtful  or  uncertain  meallin^.  resort  may  be 
had  to  canons  of  construction,  and  inquiry  made  into  the  purposes  of  the 
legislation.  \Vc  are  not  prepared  to  say  that  the  language  of  .section  la 
is  so  plain  and  free  from  doubt  as  not  to  call  for  conslruction  and  invite 
inquiry  into  the  legislative  intent.  It  has  Ijeen  lield  in  a  number  of  state? 
that  there  is  nothing  in  the  relation  of  an  executive  (»tfuer  or  director 
of  a  corporation  which  is  irreconcilably  inconsistent  with  bis  being  also 
an  ordinary  employee  of  the  corporation  w'ithin  the  provisions  of  Work- 
men's Compensation  Acts.  The  cases  upon  this  subject  are  collated  in  1 
Honnold  on  \\\)rkmen's  Compensation.  173,  and  28  R.  C.  L.  764,  765 
Stockholders  of  a  corporation  are,  in  a  sense,  the  owners  of  the  cor- 
l>oration.  Its  directors  have  the  sole  management  of  its  affairs,  and  their 
acts  as  such  are  its  acts.  The  same  may  be  said  of  its  officers  while  act- 
ting  within  the  powers  delegated  to  them  l»y  the  Ixiard  of  directors.  But. 
as  individiVals,  the  stockholders,  directors,  and  officers  of  a  corporatior. 
are  distinct  legal  entities,  and  are  as  entirely  free  to  deal  with  the  cor- 
poration by  contract  or  otherwise,  within  certain  well-flefincd  limitalinnc 
not  essential  to  enumerate,  as  any  niber  individual. 
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It  is  readily  conceivable  that  one  might  occupy  the  dual  relation  of 
an  ordinary  employee  coming  within  the  benefits  of  the  act,  and  of  an 
employee  coming  within  one  of  the  excepted  employments  enumerated  in 
the  act.  As,  for  example,  a  person  operating  a  small  manufacturing 
plant  might  have  one  in  his  employ  in  the  plant  who  also  performed  senr- 
ices  for  him  as  a  domestic  servant  Under  such  circumstances,  we  think 
it  would  be  hfeld  that  the  fact  that  he  performed  duties  which  were  not 
within 'the  protection  of  the  act  would  not  preclude  him  front  receiving 
the  benefits  of  the  act  if  injured  while  performing  the  duties  of  an  em- 
ployee within  the  protection  of  the  act.  Why  should  not  the  same  course 
of  reasoning  apply  to  one  who  is  both  officer  and  employee  of  a  corpora- 
tion? The  only  necessary  construction  to  be  placed  upon  section  la  is 
that  officers  and  directors  as  such  are  precluded  from  the  benefits  of  the 
act  Beyond  that  the  express  language  is  silent.  To  gfive  it  either  of  the 
constructions  contended  for  would  require  supplementing  the  language 
used,  if  all  uncertainty  is  to  be  removed.  Plaintiff  in  error  would  sup- 
ply after  ''directors  of  any  corporation"  the  words  "whether  acting  in 
their  official  capacity,  or  otherwise";  while  defendants  in  error  would 
supply  at  the  same  place  the  words  "as  such."  It  seems  quite  plain  to 
lis  that  in  order  to  arrive  at  the  legislative  intent  we  must  look  beyond 
the  mere  language  of  section  la. 

In  treating  generally  the  subject  of  canons  of  constriKtion  applied  to 
Workmen's  Compensation  Acts,  28  Ruling  Case  Law.  p.  755,  deduces  the 
following  from  the  authorities: 

"Ih  the. construction  of  Workmen's  Compensation  Acts,  the  courts 
arc,  of  course,*  guided  by  the  general  rules  of  statutory  interpretation.  It 
has  been  thought,  inasmuch  as  the  statute  is  in  derogation  of  the  common 
law.  that  it  should  be  given  a  strict  construction,  but  the  courts  have 
very  generally  held  that  a  spirit  of  liberality  should  characterize  its  in- 
terpretations, for  the  reason  that  it  is  to  be  classed  as  remedial  legislation. 
Indeed,  some  of  the  acts  contain  an  express  provision  that  the  construc- 
tion of  the  courts  shall  be  liberal.  There  are,  however,  reasonable  limita- 
tions upon  the  rule,  and  the  operation  of  tlie  law  should  not  be  stretched 
by  an  extravagant  principle  of  inclusion.  On  the  other  hand  the  courts 
should  be  alert  to  check  any  reactionary  tendencies,  because  a  law,  how- 
ever much  needed  for  the  promotion  of  the  public  welfare,  and  however 
wisely  framed,  may  be  made  so  unsatisfactory  by  the  spirit  of  it  not  suf- 
ficiently pervading  its  administration  as  to  defeat  its  purpose  and  create 
danger  of  its  abrogation,  atid  a  return  to  the  conditions  which  gave  rise 
to  the  effort  for  relief.  Though  a  court  may  profess  adherence  to  the 
rule  of  liberality,  some-  doubt  must  rest  in  respect  of  its  sincerity,  where 
decisions  are  in  the  closer  cases  against  the  statute,  and  where  support  for 
such  decisions  is  sought  in  definitions  and  references  to  lexicographers. 
To  define  is  to  limit;  and  a  refinement  of  definition  discloses  opposition 
to  the  spirit  of  the  act" 

A  succinct  statement  of  the  purposes  of  this  character  of  legislation 
is  given  in  an  extended  note  in  L.  R.  A.  1917D,  page  82.  as  follows: 

'The  general  theory  of  the  acts  is  that  the  industries  shoukl  bear  the 
burden  of  injuries  to  employees  as  it  does  the  breakage  of  machinery; 
and  consequently  the  element  of  negligence  on  the  part  of  either  the  en^ 
ploycr  or  the  employee,  unless  it  is  willful,  does  not  enter  into  the  case. 
In  place  of  the  lengthy,  costly,  and  uncertain  remeuy  which  the  employee 
had  in  cases  in  which  he  was  injured  by  the  negligence  of  the  em^oyer, 
he  is  given  a  rcnicdy.  inexpensive  and  immediate,  in  all  cases  in  wluch  he 
suffers  injury.  "The  procedure  is  summary  and  replaces  the  old  system 
of  action  for  negligence  which  was  So  often  unjust  to  employer  and  cm- 
pUiyec  alike" 

It  may  not  be  aini^ss  also  to  quote  from  same  I'^ading  cases  upon  this 
subject: 
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"The  common-law  and  liability  statutes  furnished  an  uncertain  meas- 
ure of  relief  to  the  limited  number  of  workmen  who  could  trace  their 
injuries  proximately  to  the  master's  negligence.  Compensation  laws  pro- 
ceed upon  the  theory  that  the  injured  workingman  is  entitled  to  pecuniary 
relief  from  the  distress  caused  by  his  injury,  as  a  matter  of  right  unless 
his  own  willful  act  is  the  proximate  cause,  and  that  it  is  wholly  imma- 
terial whether  the  injury  can  be  traced  to  the  negligence  of  the  master, 
the  negligence  of  the  injured  employee  or  a  fellow  servant,  or  whether 
it  results  from  an  act  of  God,  the  public  enemy,  an  unavoidable  accident, 
or  a  mere  hazard  of  the  business  which  may  or  may  not  be  subject  to 
more  exact  classification;  that  his  compensation  shall  be  certain,  limited 
by  the  impairment  of  his  earning  capacity,  proportioned  to  his  wages,  and 
not  dependent  upon  the  skill  or  eloquence  of  counsel  or  the  whim  or 
caprice  of  a  jury;  that,  as  between  workmen  of  the  same  class  who  suffer 
like  injuries,  eaih  shall  receive  the  same  compensation,  and  that,  too, 
without  the  economic  waste  incident  to  protracted  litigation  and  without 
reference  to  the  fact  that  the  injury  to  the  one  may  have  been  occasioned 
by  the  negligence  of  the  master,  and  to  the  other  by  reason  of  his  own 
faiilt"  Lewis  &  Clark  Co.  v.  Industrial  Accident  Board  (1916)  52  Mont. 
6,  155  Pac.  268,  L.  R.  A..  1916D,  628. 

"Our  act  came  of  a  great  compromise  between  employers  and  em- 
ployed. Both-  had  suffered  under  the  old  system ;  the  employers  by  heavy 
judgments  of  which  half  was  opposing  lawyers*  booty;  the  workman 
through  the.  old  defenses  or  exhaustion  in  wasteful  litigation.  Both 
wanted .  peace.  The  master  in  exchange  for  limited  liability  was  willing 
to  pay  on  some  claims  in  future  where  in  the  past  there  had  been  no  lia- 
bility at  all.  The,  servant  was  willing,  not  only  to  give  up  trial  by  >ury. 
but  to  accept  far  less  than  he  had  often  won  in  court,  provided  he  was 
sure  to  get  the  small  sum  wiUiout  having  to  fight  for  it  All  agreed  that 
the  blood  of  the  workman  was  a  cost  of  production,  that  the  industry 
should  bear  the  charge."  Stertz  v.  Industrial  Ins.  Commission  (1916)  91 
Wash.  588,  158  Pac.  256.  Ann.  Cas.  1918B,  354. 

**They  [Compensation  Statutes]  have  apparently  been  passed  in  re- 
sponse to  a  widespread  public  opinion  that  a  common-law  action  to  re- 
cover damages  for  injuries  suffered  by  employees  from  accidents  while 
in  the  performance  of  their  work  under  present  industrial  conditions  is. 
in  most  cases,  an  imperfect  and  inadequate  remedial  instrumentality." 
Sayles  v.  Foley,  38  R.  I.  484,  96  Atl.  340. 

The  following  is  from  an  opinion  of  the  Supreme  Court  of  the  Uni- 
ted States,  delivered  by  Mr.  Justice  Pitney: 

"In  support  of  the  legislation,  it  is  said  that  the  whole  common-law 
doctrine  of  employer's  liability  for  negligence  with  its  defenses  of  con- 
tributory negligence,  fellow  servant's  negligence,  and  assumption  of  risk, 
is  based  upon  fictions,  and  is  inapplicable  to  modern  conditions  of  em- 
ployment; that  in  the  highly  organized  and  hazardous  industries  of  the 
present  day  the  causes  of  accident  are  often  so  obscure  and  complex  that 
in  a  material  proportion  of  cases  it  is  impossible  by  any  method  correctly 
to  ascertain  the  facts  necessary  to  form  an  accurate  judgment,  and  in  a 
still  larger  proportion  the  expense  and  delay  required  for  such  ascertain- 
ment amount  in  effect  to  a  defeat  of  justice;  that  under  the  present  sys- 
tem the  injured  workman  is  left  to  bear  the  greater  part  of  industrial 
accident  loss,  which  because  of  his  limited  income  he  is  unable  to  sustain, 
so  that  he  and  those  dependent  on  him  are  overcome  by  poverty  and  fre- 
quently become  a  burden  upon  public  or  private  charity;  and  that  litiga- 
tion is  imduly  costly  and  tedious,  encouraging  corrupt  practices  and  arous- 
ing antagonisms  between  employers  and  employees."  Bailwav  v.  White, 
243  U.  S.  188,  27  Sup.  Ct  247,  61  L.  Ed.  667,  L.  R.  A.  1917D,  i.  Ann.  Cas. 
1917D,  629. 
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The  underlying  reason  for  excluding  the  officers  and  directors  of  a 
corporation  as  such  from  tlie  provisions  of  the  act  is  apparent.  The  of- 
iicers,  and  directors  of  a  corporation  do  not  come  within  the  ordinarily 
accepted  meanihg  of  tlie  terms  "workmen"  and  "employees,"  for  whose 
henefit  the  legislation  is  primarily  enacted.  Their  duties  toward  the  cor- 
poration and  its  business  are  those  of  managing  and  directing  heads,  and 
they  do  not,  as  a  rule,  perform  the  ordinary  tasks,  nor  are  they  subjected 
to  the  ordinary  risks,  of  employees  or  workmen  engaged  in  the  service  of 
the  corporation.  Nor,  as  a  general  rule,  is  their  compensation  affected 
by  their  temporary  disability  caused  by  injury  while  engaged  in  their 
employment.  On  the  other  hand,  wbere,  although  occupying  an  official 
position  with  the  corporation,  they  are  employed  as  workmen  or  em- 
ployees in  the  ordinary  sense  of  those  terms,  and  come  clearly  within  the 
provisions  of  the  act,  there  would  appear  to  be  no  substantial  reason  for 
excluding  them  from  those  benefits  merely  because  they  also  hold  official 
iwsitions  with  the  corporation;  and  the  Legislature  should  not  be  pre- 
sumed to  have  intended  so  to  exclude  them  unless  the  language  employed 
1k'  cleajly  not  susceptible  of  any  other  construction. 

As'  throwing  some  light  upon  the  legislative  intent,  both  sides  have 
adverted  to  the  fact  that  on  February  3»  1916,  the  Attorney  General's 
Department  addressed  a  letter  to  the  commissioner  of  insurance  and 
banking,  which  reads  as  follows : 

"You  have  presented  to  the  Attorney  General  through  your  deputy 
insurance  and  1)anking  commissioner,  a  request  for  an  opinion  as  to 
whether  or  not  the  officers  of  a  corporation  engaged  in  operating  its  busi- 
ness are  to  be  considered  as  employees  of  the  corporation  under  the  Texas 
Employers*  Liability  Act,  passed  by  the  Thirty-Third  Legislature  in  1913. 

**We  beg  to  advise  you  that,  in  the  opinion  of  this  Department,  of- 
t'lccrs  of  the  corporation  are  employees  within  the  meaning  of  this  act 
and  are  entitled  to  the  privileges  thereof  and  subject  to  its  disabilities. 

"Section  1  of  part  4  of  this  act,  which  is  article  5246yyy  of  Vernon 
Saylcs*  Civil  Statutes  of  this  state,  defines  the  word  'employee*  as  used 
throughout  this  act  and  declares  that  'employee*  shall  include  every  per- 
son in  the  service  of  another  under  any  contract  of  hire,  expressed  or  im- 
plied, oral  or  written,  except  one  whose  employment  is  but  casual  or  is 
not  in  the  usual  course  of  the  trade,  business,  profession  or  occupation 
of  the  employer.  This  definition  is  comprehensive  enough  and  as  a  mat- 
ter of  fact  does  embrace  every  person  whether  a  laborer  or  an  officer 
in  the  service  of  another  under  any  contract  of  hire.*  This  act  of  the 
Lcj;islaturc  not  only  applies  to  the  servants  of  corporations  but  to  the 
servants  of  partnerships  and  individuals  as  well.  Partnerships  and  in- 
dividuals, of  course,  have  no  corporate  officers  and  nothings  in  the  act 
lends  color  to  the  proposition  that  corporate  officers  are  not  to  be  con- 
sidered as  employees.  It  is  true  that  tlie  word  "employee"  in  its  general 
acceptation  does  not  apply  to  officers  of  the  government  of  a  corporation. 
f\'ilmer  v.  \'an  Santvoord,  153  N.  Y.  612,  47  N.  E.  915,  38  L.  R.  A.  402. 

"At  the  same  time  the  word  'employee'  is  comprehensive  enough  to 
embrace  any  one  whether  an  officer  or  workman  in  the  service  of  another. 
The  authorities  .say  *an  employee'  is  one  who  works  for  and  under  the 
control  of  his  employer.'  Employers'  Indemnitv  Co.  v,  Kelly  Coal  Co., 
149  S.  W.  992;  Emplovers'  Indenmity  Co.  v.  Kt-lly  Coal  Co..  41  L.  R.  A. 
(X.  S.)   9^)3. 

"The  Century  Dictionary  defines  'employee'  in  part  as  follows:  'One 
who  works  for  an  employer;  a  i)erson  working  for  salary  or  wages.' 

"ft  is  true  that  this  authority  says  that  the  term  is  usually  applied 
only  to  clerks,  working  lal)orcrs.  etc..  and  but  rarely  to  the  l^igher  of- 
ficers of  a  corporation  or  government  or  to  domestic  .servants,  but  we  are 
convinced  that  the  use-  of  the  term  'employee'  in  the  Texas  statutes  must 
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1)0  construed  to  apply  to  all  persons  in  the  service  of  another,  because 
this  application  follows  the  plain  and  simple  meaning  of  the  definition 
given  in  the  statute. 

**It  will  be  noted  that  in  section  2,  part  1.  of  the  act,  which  is  now 
article  5246hh  of  Vernon's  Sayles*  Civil  Statutes,  that  certain  classes  of 
employees  were  excepted  from  the  general  terms  of  the  act,  and,  among 
others,  domestic  servants  and  farm  laborers.  This  exception  is  persuasive 
of  the  construction  which  we  give  the  definition  of  employee  as  contained 
in  article  5246yyy.  Our  definition  of  employee  is  a  copy  of  the  definition 
contained  in  a  Massachusetts  act,  and  Mr.  Boyd  in  his  work  on  Work- 
men's Compensation,  section  406,  declares  that  the  Massachusetts  act 
covers  all  employees  engaged  in  employments  affected  by  the  law. 

"You  arc  therefore  advised  that  'every  person  in  the  service  of  an- 
<»tlier  under  any  contract  of  hire,'  in  this  state,  unless  within  the  specialh* 
excepted  classes,  as, specified  in  section  2  of  the  act  alwvc  referred  to, 
are  within  the  protective  features  of  our  employee's  compensation  act  and 
arc  likewise  subject  to  the  liabilities  of  that  act." 

This  opinion  antedates  the  amendment  of  1917  by  a  little  over  a 
year,  and  it  is  contended  by  lx>th  sides  that  the  purpose  of  the  amend- 
ment as  containecl  in  section  la  above  quoted  was  to  prevent  the  con- 
struction given  by  the  Attorney  General  to  the  definition  Contained  in  the 
1913  act,  plaintiff  in  error  contending  that  the  purpose  was  to  exclude 
t)fficers  and  directors  acting  as  such  or  in  any  other  capacity,  and  de- 
fendants in  error  contending  that  the  amendment  was  only  intended  to 
exclude  officers  and  directors  while  acting  as  such. 

We  are  inclined  to  think  that  this  opinion  if  it  were  the  occasion  for 
tlic  amendment,  leaves  the  matter  as  much  in  doubt  as  it  was  before. 
The  particular  question  whether  the  act  of  1913  embraces  officers  as  such 
or  officers  while  acting  in  any  capacity  is  not  referred  to  in  the  opin- 
ion and  cloarly  we  think  that  it  was  the  intention  of  the  Attorney  General 
to  hold  that  "the  officers  of  a  corporation  engaged  in  operating  its  busi- 
ness are  to  be  considered  as  employees  of  a  corporation"  while  acting 
in  tlieir  official  capacity.  It  is  quite  clear  that  section  la  does  exclude 
from  the  l)enefits  of  the  act  officers  while  acting  in  their  official  capacity. 
Whether  the  Legi^ature  intended  by  the  language  used  to  exclude  them 
under  all  circumstances  is  a  question  which  we  think  the  Attorney  Gen- 
eral's letter  had  no  reference  to.  If,  therefore,  the  only  purpose  of  the 
Legislature  in  enacting  section  la  was  to  prevent  the  class  of  perscMis 
named  in  the  Attorney  General's  letter  from  i>art;icipating  in  the  benefits 
of  the  act,  and  no  more,  then  it  may  l>e  said,  we  think,  that  the  letter 
gives  some  color  to  the  interpretation  contended  for  by  defendants  in 
error. 

Aside  from  this  however,  we  feel  quite  confident  in  the  conclusion 
first  expressed  tha^  by  the  language  employed,  it  was  tlie  intention  of 
the  Legislature  to  preclude  only  the  class  of  persons  enumerated  in  sec- 
tion la  from  the  benetits  of  the  act  as  a  class,  and  not  the  individuals  of 
that  class  who  might  fall  under  other  relations  they  might  sustain  to 
the  corporation,  within  the  clear  purview -of  the  act  We  are  not  called 
upon  here  to  construe  the  meaning  of. the  tenn  "officers"  as  employed  in 
section  la,  nor  to  consider  the  effect  of  a  subterfuge  resorted  to  for  the 
pun>ose  of  bringing  an  officer  or  director  witliin  the  provisions  of  the 
act.  It  is  clear,  and  in  fact  conceded,  that  Hoover  was  head  miller  of 
the  corporation;  that  his  employment  was  bona  fide;  that  he  lost  his  life 
in  the  discharge  of  his  duties  as  head  miller;  that  in  such  employment 
he  was  not  acting  as  officer  or  director  of  the  corporation;  and  that  he 
clearly  came  within  tlie  provisions  of  the  act,  unless  precluded  by  section 
la. 

We  conclude  that  the  judgments  of  the  district  court  and  Court  of 
Civil  Appeals  should  be  affirmed. 
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CuRETON,  C.  J.  The  judgment  recommended  in  the  report  of  the 
Commission  of  Appeals  is  adopted,  and  will  be  entered  as  the  judgment 
of  the  Supreme  Court. 


BAMBERGER  ELECTRIC  R.  CO.  v.  INDUSTRIAL  COMMISSION* 
OF  UTAH.     (No.  3720.) 

(Supreme  Court  of  Utah.     Dec.  24,   1921.) 

203  Pacific  Reporter,  345. 

MASTER  AND  SERVANT  —  WORKMAN   SERVING  TWO  EM- 
PLOYERS HELD  NOT  ENGAGED  IN  JOINT  EMPLOYMENT 
MAKING    BOTH    LIABLE    UNDER    COMPENSATION    ACT; 
"ARISING  OUT  OF  AND  IN  COURSE  OF  EMPLOYMENT." 
Where  deceased,  employed  by  an  electric  railroad  company,  and  also 
by  an  electric  power  company,  spent  part  of  the  time  operating  railroad 
company's  transformers  on  one  side  of  a  building  and  a  part  of  his  time 
attending  to  the  power  company's  machinery  on  other  side  of  building, 
his  death  from  injuries  sustained  while  attending  the  power  company's 
machinery,  at  a  time  when  he  was  performing  no  duties  for  the  railroad 
company,  was  not  the  result  of  an  accident  arising  out  of  or  in  the  courstr 
of  his  employment  with  the  railroad  company,  and  the  railroad  company 
was  not  liable  for  any  part  of  the  compensation  awarded  under  the  Work- 
men's Compensation  Act,  but  the  full  amount  of  the  award  based  upon 
the  total  amount  of  his  earnings  from  both  companies  should  be  made 
against  the  power  compiany  alone. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig,  §  361.) 
(For  other  definitions,   see   Words   and   Phrases.   First   and    Second 
Scries,  Course  of  Employment. 

Proceedings  under  the  Workmen's  Compensation  Law  (Comp.  Laws. 
1917,  §§  3061-3165)  by  Elise  Berg,  for  compensation  for  the  death  of  her 
son,  Walter  Berg,  opposed  by  the  Bamberger  Electric  Railroad  Com- 
pany and  the  Utah  Power  &  Light  Company,  employers.  Award  by  "In- 
dustrial Commission  of  Utah  for  claimant  against  both  employers,  and 
first-named  employer  petitions  for  a  writ  of  review.  Commission  in- 
structed to  vacate  award  as  to  first-named  employer. 

De  Vine,  Howell,  Stine  &  Gwilliam,  of  Ogdpn.  for  plaintiff. 
Harvey  H.   Quff,  Atty.   Gen.,  and  J.   Robert   Robinson,   Asst  Atty, 
Gen.,   for  defendant 

WEriER,  J.  Walter  Berg  was  killed  by  accident  at  Ogden.  Utah,  on 
June  2,  1921.  His  mother,  Mrs.  Elise  Berg,  applied  to  the  Industrial 
Commission  for  compensation  from  the  Bamberger  Electric  Railroad 
Company,  hereinafter  referred  to  as  Railroad  Company,  and  the  Utah 
Power  &  Light  Company,  hereinafter  called  Power  Company,  claiming 
that  at  the  time  of  his  death  her  son  was  in  the  employ  of  both  compan- 
ies, and  that  both  companies  were  liable  for  compensation.  The  commis- 
sion made  an  award  to  be  paid  by  both  companies.  The  Railroad  Com- 
pany obtained  a  rehearing,  upon  which  the  previous  award  was  confirmed. 
In  accordance  with  plaintiflF's  petition  for  a  writ  of*  review,  the  record 
is  now  in  this  court. 
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The  Railroad  Company  contends  that  the  Commission  was  without 
any  jtirisdiction  or  authority  to  make  an  award  against  it,  for  the  rea* 
son  that  Berg  was  not  in  the  service  of  that  company  in  doing  the  par- 
ticular work  in  which  he  was  engaged  at  the  time  of  his  death,  and  that 
therefore  the  relation  of  employer  and  employee  did  not  exist  between 
him  and  the  plaintiff  at  that  time. 

At  the  hearing  before  the  Commission  the  firs|  proceeding  had  was 
the  entrance  by  the  parties  concerned  into  a  stipulation  to  this  effect: 
On  June  2,  1921.  Walter  Berg,  of  Ogden,  Utah,  was  fatally  injured  by 
reason  oV  an  accident  arising  out  of  or  in  the  course  of  his  employment ; 
that  at  the  time  he  was  killed  he  was  engaged  in  his  duties  in  perform- 
ance of  work  for  the  Utah  Power  &  Light  Company,  and  that  he  met 
with  the  accidoit  on  the  side  of  the  station  owned  and  operated  exclu- 
sively by  the  Utah  Power  &  Light  Company.  It  was  further  stipulated 
that  deceased  was  31  years  of  age,  single,  and  a  citizen  of  the  United 
States;  that  there  is  unpaid  a  funeral  expense  of  $420.25  due  George  W. 
Larkin  &  Sons,  and  that  the  Utah  Power  &  Light  Company  is  a  self- 
insurer.  paying  compensation  direct  to  its  injured  employees  and  their 
dependents. 

With  proof  of  the  earnings  of  deceased  from  both  companies  and  the 
dependency  of  the  mother  supplementing  the  agreed  facts,  the  case  would 
seem  to  have  been  complete  for  awarding  compensation  to  the  mother  to 
be  paid  by  the  Power  Company,  basing  such  award  upon  his  aggregate 
earnings  from  both  companies.  However,  witnesses  were  produced  whose 
testimony  established  substantially  the  following  fa-cts.  Plaintiff  ope- 
rates an  electric  railroad  between  Salt  Lake  City  and  Ogden.  Utah.  The 
electric  substation  at  Ogden  in  which  Berg  was  killed  is  a  building  divided 
into  two  parts,  with  an  opening  in  the  center.  On  one  side  of  the  build- 
ing are  the  electric  transformers  of  the  Railioad  Company,  and  on  the 
other  side  are  the  Power  Company's  arc  light  rectifiers  and  distributing 
power  lines  for  supplying  light  to  Ogden  city.  Berg's  duty  to  the  rail- 
road company  was  to  operate  its  transformers  at  its  substation,  and  he 
also  attended  to  the  Power  Company's  machinery  on  its  side  of  the  build- 
mg.  The  transformers  and  machinery  of  the  Railroad  Company  were 
not  operated  between  1 :35  and  5 :30  a.  m.,  as  no  trains  were  being  run 
during  that  time.  The  record  kept  by  Berg  indicated  that  the  machines 
of  the  Railroad  Company  were  shut  down  at  1 :30  a.  m.,  and  they  were 
not  started  at  5:30  a.  m.,  showing  that  Berg,  who  was  the  only  one  to 
start  the  machinery,  had  been  killed  before  5:30  a.  m.  His  dead  body 
was  found  between  7  and  8  a.  m.,  and  apparently  Berg  had  been  dead 
two  or  three  hours. '  Bums  on  his  body  indicated  that  he  had  been  killed 
by  electricity,  and  other  evidence  pointed  unmistakably  to  the  fact  that  he 
had  Come  in  contact  with  an  electric  current  while  working  for  the  Power 
Company,  and  on  its  side  of  the  building.  The  work  he  was  doing  at 
that  time  for  the  Power  Company  had  no  connection  with  the  business 
of  the  Railroad  Company  in  any  manner.  Berg  worked  for  both  com- 
panies, and  each  paid  him  for  four  hours,  one-half  of  his  time,  each  day. 
Hfs  pay  was  according  to  the  schedule  of  the  company  paying  him. 

The  Commission  found  that — 

"The  decedent  on  the  date  of  his  death  was  paid  the  sum  of  $61.25 
per  month  by  the  Utah  Power  &  Light  Company,  and  the  sum  of  $54.50. 
plus  10  per  cent  bonus,  or  a  total  of  $59.95  per  month,  by  the  Bamber- 
ger Electric  Railroad  Company,  making  his  aggregate  salary  received  per 
month  from  both  companies  $121.20,  working  seven  days  per  week." 

Without  going  into  further  details  as  to  the  evidence,  it  is  sufficient 
to  say  that  no  joint  contract  existed  between  the  Railroad  Company  and 
the  Power  Company  to  pay  Bferg's  wages;  that  each  company  was  liable 
for  its  share  of  Berg's  wages,  and  no  more;  that  either  company  could 
have  discharged  the  deceased   from   its  employ,   but  neither   could   have 
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discharged  the  deceased  from  the  employ  of  the  other.  Therefore,  while 
doing  work  for  the  Power  Company  the  condition  of  employer  and  em- 
ployee existed  between  the  deceased  and  the  Power  Company,  but  not 
I>etween  him  and  the  Railroad  Company.  For  some  hours  prior  to  his 
injury  and  resulting  death  Berg  had  no  duty  to  perform  for  the  Railroad 
Company,  nor  was  he  rendering  any  service  for  the  Railroad  Company 
at  the  time  of  his  death  in  the  Power  Company's  part  of  the  station 
building.  The  relation  of  employer  and  employee  not  then  existing  be- 
tween the  Railroad  Company  and  the  deceased,  it  was  not  in  the  course 
of  his  employment  with  plaintiff  that  he  was  killed.  Moreover,  at  the 
time  of  his  death  the  Railroad  Company  had  no  control  over  deceased, 
and  he  was  entirely,  according  to  the  undisputed  evidence,  under  the  di- 
rection of  the  Power  Company,  and  henCe  there  was  no  joint  employ- 
ment, and  the  Railroad  Company  cannot  be  held  liable  for  any  part  of 
the  compensation  awarded  to  the  mother  of  the   deceased. 

In  support  of  its  claim  that  Berg,  as  matter  of  law,  under  tlie  cir- 
cumstances of  the  case,  was  in  the  employ  of  both  companies  all  the 
time  when  at  work,  and  that  it  was  a  joint  employment,  the  defendant 
cites  San  Francisco-Oakland  Term.  Ry.  v.  Industrial  Ace.  Com.  of  Cal.. 
180  Cal.  121,  179  Pac.  386;  Employers  Lia.  Assur.  Corp.  v.  Industn'al 
Ace.  Com.  of  Cal.  179  Cal.  432.  177  Pac.  211',  Vary  v.  B.  C.  K.  h  M. 
R.  Co.,  42  Iowa,  246;  Atlantic*  Coast  Line  v.  Treadway,  Adm'x,  120  Va. 
735,  93  S.  E.  560.  10  A.  L.  R.  1411;  G.  C.  &  S.  F.  R.  R.  Co.  v.  Dorsey. 
66  Tex.  148,  18  S.  W.  444;  Wis.  Cent.  R.  Co.  v.  Ross,  142  III.  9.  31  N. 
E.  412,  34  Am.  St.  Rep.  49;  Mo.  P.  R.  R.  Co.  v.  Bond,  2  Tex.  Civ.  App. 
104,  20  S.  W.  930;  and  G.  H.  &  S.  A.  R.  R.  v.  Croskell.  6  Tex.  Civ.  App. 
160,  25  S.  W.  486. 

In  the  first  of  the  above  cases,  in  which  die  award  by  the  Industrial 
Commission  was  affirmed,  the  proceeding  was  against  the  San  Francisco- 
Oatcland  Term,  Railway  and  the  Southern  Pacific  Company  upon  the 
theory  that  they  were  joint  employers  of  the  deceased.  The  deceased 
was  employed  by  both  companies  as  a  flagman,  and  his  duties  were  to 
wani  and  signal  indiscriminately  the  oi>erators  of  the  trains  of  l>oth  de- 
fendants at  or  approaching  the  street  crossing  at  which  he  was  stationed, 
and  to  warn  and  signal  pedestrians  and  the  drivers  of  vehicles  as  to  tlic 
approach  at  said  crossing  of  the  trains  of  both  defendants.  At  the  time 
of  the  accident  the  flagman  who  was  killed  was  actually  engaged  in  ren- 
dering service  for  both  of  the  defendants.  No  award  was  made  against 
the  Southern  Pacific  Comi)any,  as  it  was  at  said  crossing  at  all  times  en- 
gaged indistinguishably  in  interstate  and  intrastate  commerce,  and  there- 
fore as  to  the  Southern  Pacific  Company  the  flagman  was  engaged  in  in- 
terstate commerce.  As  we  read  the  record  the  facts  here  are  not  similar 
to  those  in  the  case  cited.  Here  the  de^-eased  was  not  at  the  time  of  his 
death,  engaged  in  rendering  service  for  both  companies.  His  duties  to 
tbe  Railroad  Company  were  distinctly  separate  from  those  to  the  Power 
Company.  Save  that  each  employed  the  same  man,  there  is  no  element 
of  joint  employment  in  the  instant  case.  The  other  cases  cited  by  defend- 
ant arc  equally  inapplicable  to  the  case  at  bar. 

In  Western  Metals  &  Supplies  Co.  v.  Pillsbury,  172  Cal.  407.  156  Pac. 
491,  Ann.  Cas.  1917E,  390,  it  was  held  that  a  night  watchman  employed 
l)y  six  diff"ercnt  firms  was  an  employee  of  the  one  on  whose  premises  he  was 
killed  while  in  the  discharge  of  his  duty.  The  award,  however,  was  prop- 
erly based  ui>on  the  aggregate  amount  he  received  from  the  six  firms  by 
whom  he  was  employed,  and  not  upon  the  earnings  he  received  from  the 
employer  in  whose  service  he  was  killed. 

In  our  opinion  Berg  was  not  in  the  service  of  the  Railroad  Company 
in  doing  the  work  in  which  he  was  engaged  when  killed,  but  at  that  time 
he  was  in  the  service  of  the  Power  Company,  who  should  pay  the  full 
amount  of  the  award,  based  upon   the  total  amount  'of   his  earnings  re- 
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ceived  by  him  from  both  companies.  The  Commission  is  tliereforc  di- 
rected to  vacate  the  award,  and  proceed  in  accordance  with  the  views 
herein  exprcfssed.     Each  party  to  pay  its  own  costs. 

Corfman,  C.  J.,  and  Gideon.  Thurman.  and  Frick,  JJ.,  concur. 


HOFFMAN  V.  HANSEN  et  al.  (  No.  16700.) 

(Supreme  Court  of  Washington.  Dec.   19,  1921.) 

203  Pacific  Reporter,  53. 

1.  MASTER  AND  SERVANT  —  COMPENSATION  ACT  PROVI- 
SION  FOR  ELECTION  OF  REMEDIES  HELD  INAPPLICA- 
BLE. 

Though  the  occupation  of  street  car  conductor  is  extraliazardous, 
within  Worknten's  Compensation  Act,  Rem.  Code  1915,  §§  6604—2,  6604— 
4.  section  6604 — 3,  requiring  a  workman  injured  while  away  from  his  em- 
ployer's plant  by  the  negligence  or  wrong  of  another  not  in  the  same 
employ  to  elect  in  advance  of  any  suit  under  such  section,  whether  to 
take  imder  the  act  or  seek  a  remedy  against  such  other,  is  inapplicable 
to  a  street  car  conductor  struck  by  an  automobile  driven  by  one  not  in 
the  same  employ,  while  walking  for  exercise  or  pastime,  away  from  the 
car  barns,  after  registering  in  for  duty,  but  before  taking  out  his  car 
for  the  day's  run;  iis  injury  not  occurring  in  the  course  of  his  employ- 
ment or  at  the  plant  of  his  employer. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  354.) 

Department  1. 

Appeal  from  Superior  Court,  King  County;  King  Dykeman,  Judge. 
Action   by   W.    E.    Hoffman   against  Jens    L.    Hansen    and   another. 
Judgment  for  plaintiff,  and  defendants  appeal.     Affirmed. 

Roberts  &  Skeel,  of  Seattle,  for  appellants. 
Crowder  &  Crowder,  of  Seattle,  for  respondent. 

Mitchell^  J.  This  is  a  personal  injury  action  brought  by  W.  E. 
Hoffman  against  Jens  L.  Hansen  and  Hansen  Bread  Company.  The 
defendants  have  appealed  from  a  judgment  against  them. 

Many  of  the  facts  are  in  dispute,  but  there  is  ample  evidence  to 
show  that  the  accident  causing  the  injuries  happ'^ned  F^^ruary  2,  1920. 
before  daylight.  The  respondent  was  a  motorman  operating  an  electric 
street  car  for  the  city  of  Seattle  out  of  its  car  bams  situated  on  the  east 
side  of  Fifth  Avenue  North  and  north  of  its  intersection  with  Republican 
street;  the  two -streets  crossing  at  right  angles.  His  run  for  the  day 
commenced  from  the  car  bams  at  6  a..m.  He  was  required  to  register  in 
not  less  than  ten  minutes  before  his  service  commenced  (he  could  regis- 
ter in  as  much  earlier  as  he  wished),  and  after  registering  in  until  the 
service  started  the  time  was  his  own  to  do  as  he  pleased.  .  On  the  morn- 
ing in  question  he  registered  in  at  5:35,  after  which,  as  was  his  habit, 
he  took  a  walk  on  the  street  He  went  south  on  Fifth  avenue  and  re- 
turned on  the  west  side  of  it  Upon 'reaching  a  point  about  midway  be- 
tween Republican  street  and  Harrison  street  (the  Jatter  being  the  next 
street  south  of  Republican  street),  he  decided  to  cross  over  diagonally 
from  that  point  to  the  Roslyn  Cafe  in  the  building  at  the  southeast  comer 


Digitized  by  VjOOQIC 


318  9  WORKMEN'S  COMPENSATION  L.  J.  (Wash.)        [Mar., 

of  the  avenue  and  Republican  street  to  get  a  cup  of  coffee.  This  was 
about  5:50  a.  m.  Upon  stepping  off  the  curb  he  noticed  a  well-lighted 
touring  car  approaching  from  the  north  in  or  near  the  middle  of  the  ave- 
nue at  the  rate  of  50  to  60  miles  an  hour.  He  stepped  back  onto  the  curb 
until  the  car  disappeared  to  the  south.  Thereupon  he  again  started  to 
cross  the  avenue,  and  on  taking  one  or  two  steps  into  the  street  he  no- 
ticed an  unlighted  car,  about  75  feet  away,  near  the  center  of  the  avenue, 
approaching  from  the  north  at  25  to  35  miles  an  hour.  He  hollered,  *'Pui 
on  your  .lights/'  and  stepped  back  towards  the  curb  ^tnd  instantly  was 
struck  by  the  car  and  knocked  some  15  to  20  feet  on  to  the  parking  strip. 
He  was  seriously  injured.  After  striking  him  fhe  car  ran  up  on  the  park- 
ing strip  for  a  distance  of  15  to  20  feet,  then  turned  to  the  left  and 
stopped,  standing  across  the  avenue  with  the  rear  wheels  near  the  curb. 
The  auto  was  a  Ford  delivery  trutk  belonging  to  the  appellants  and  was 
being  driven  by  an*  employee  in  the  delivery  of  bread  from  their  baker>- 
near  by. 

[i]  It  is  contended  the  respondent  was  under  the  Workmen's  Com- 
pensation Act  at  the  time  he  was  injured,  and  that  if  he  was  not  the 
trial  court  erred  in  4iot  holding  he  could  not  maintain  this  action  without 
having  first  made  and  filed  an  election  to  sue.  Unquestionably  the  oc- 
cupation or  em'pl03rment  as  street  car  conductor  is  classified  as  extra- 
hazardous and  is  within  the  terms  of  the  act,  sections  .6604— 2,  6604 — 4. 
Rem.  Code;  but  section  6604 — ^3  in  defining  woixis  employed  in  the  act 
says: 

"Workman  means  every  person  in  this  state,  who,  after  September 
30,  1911,  is  engaged  in  the  employment  of  an  employer  carrying  on  or 
conducting  any  of  the  industries  scheduled  or  classified  in  section  6604—4. 
whether  by  way  of  manual  labor  or  otherwise,  and  whether  upon  the 
premises  or  at  the  plant  or,  he  being  in  the  course  of  his  employment 
away  from  the  plant  of  his  employer:  Provided,  however,  that  if  the 
injury  to  a  workman  occufring  away  from  the  plant  of  his  emi^oyer  is 
due  to  the  negligence  or  wrong  of  another  not  in  the  same  employ,  the 
injured  workman,  or  if  death  result  from  his  injury,  his  widow,  or 
children,  or  dependents,  as  the  case  may  be,  shall  elect  whether  to  take 
under  this  act  or  seek  a  remedy  against  such  other,  such  election  to  be  in 
advance  of  any  suit  under  this  section.    ♦    ♦    ♦ " 

Situated  and  engaged  as  he  was  at  the  time  of  the  accident,  it  can- 
not be  said,  upon  a  liberal  construction  of  the  act,  that  he  was  upon  the 
premises  or  at  the  plant  of  his  employer.  He  was  upon  the  sidewalk  and 
street  in  a  sense  entirely  disassociated  from  the  street  railroad  and  its 
service.  Nor  can  it  be  sakl  that  while  thus  away  from  the  plant  of  his 
employer  he  was  in  the  course  of  his  employment  At  the  time  he  was 
iigured  he  was  engaged  in  the  exercise  or  pastime  of  walking  and  was  no 
more  in  the  course  of  his  employment  than  if  at  that  time  he  had  been 
away  engaged  in  the  exercise  or  pastime  of  boating  or' automobiling. 
The  complaint  being  that  his  injuries  were  due  to  the  negligence  or  wrong 
of  another  who  it  appears  was  not  in  the  same  employ,  and  it  appearing 
he  was  injured  at  a  time  he  was  not  in  the  course  of  his  employment  and 
was  away  from  the  plant  of  his  employer,  it  follows  that  the  provisions 
of  the  act  requiring  him  to  elect  whether  to  take  under  the  act  or  seek 
a  remedy  against  such  mother  and  that  subh  election  shall  be  in  advance 
of  any  suit  under  this  section  is  not  applicable. 

[2]  It  is  claimed  the  challenge  of  the  defendants  to  the  sufficiency* 
of  the  evidence  and  a  motion  for  judgment  notwithstanding  the  verdict 
should  not  have  been  denied.  The  contention  involves  the  defense  of. 
contributory  negligence,  and  it  is  argrued  that,  as  the'  accident  occurred 
between  street  intersections,  the  respondent  assumed  the  risk,  and  that 
the  driver  of  appellant's  automobile  had  the  absolute  right  of  way.  The 
argument  goes  too  far.    The  case  of  Crowl  v.  West  Coast  Steel  Co.,  109 
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Wash.  426.  186  Pac.  866,  is  relied  on  by  appellants.  That  case  is  not  in 
point  It  considers  an  ordinance  of  Tacoma  that  differs  materially  from 
the  one  in  this  case.    The  one  here  provides: 

•^Pedestrians  shall  have  the  right  of  way  over  vehicles  at  street  inter- 
sections and  crossings ;  vehicles  the  right  of  way  over  pedestrians  between 
street  intersections  and  crossings." 

Of  this  ordinance  it  was  said  in  the  Crowl  v.  West  Coast  Steel  Co. 
Case,  quoting  from  the  case  of  Johnson  v.  Johnson,  85  Wash.  18,  147 
Pac.  649: 

"If  the  conceded  right  of  way  means  an3rthing  at  all,  it  puts  the  nec- 
essity of  continuous  observation  and  avoidance  of  injury  upon  the  driver 
of  the  automobile  when  approaching  a  crossing,  just  as  the  necessity  of 
the  case  puts  the  same  higher  degfree  of  care  upon  the  pedestrian  at  other 
places  than  at  crossings.'' 

The  matter  of  absolute  right  is  not  involved  here,  but  only  the  de- 
gree of  care  exacted. 

[3,  4]  With  reference  to  the  motions,  in  another  aspect  it  is  con- 
tended the  respondent  could  not  have  been  injured  as  he  claims  consider- 
ing other  testimony  as  to  the  portion  of  the  automobile  with  which  he 
came  in  contact  in  the  collision,  but  without  giving  the  details  of  it  that 
was  a  matter  for  the  jury.  Further  it  is  argued  generally  that  upon  all 
of  the  evidence  the  motions  should  have  been  granted.  From  the  facts 
already  mentioned  the  jury  had  a  right  to  believe  that  the  driver,  when 
it  was  dark,  without  lights,  at  an  excessive  rate  of  speed,  swerved  or 
came  at  an  angle  (as  one  of  the  witnesses  put  it)  from  near  the  middle 
of  the  street  to  a  point  at  or  near  the  curb  and  ran  down  the  respondent 
at  a  time  he  was  undertaking  to  save  himself.  There  is  a  dispute  whether 
there  was  any  othfer  traffic  on  the  street  at  the  time  of  the  accident. 
Altogether  the  case  was  one  for  the  jury. 

[5]  It  is  further  claimed  a  new  trial  should  have  been  granted  for 
the  reasons:  (1)  Newly  discovered  evidence  to  the  effect  that  the  re- 
spondent in  1904  had  been  convicted  of  a  crime.  After  that  date  and 
for  eleven  years  it  appears  that  respondent  had  been  steadily  engaged  as 
a  street  railroad  employee  in  Seattle.  This  court  has  held  a  new  trial 
should  not  be  granted  for  newly  discovered  evidence  which  merely  goes 
to  the  credibility  of  the  opposite  party  as  a  witness,  rather  than  to  the 
right  of  recovery.  Harvey  v.  Ivory,  35  Wash.  397,  11  Pac.  725.  ''This 
court  has  several  times  held  that,  where  the  only  purpose  of  newly  dis- 
covered evidence  is  to  impeach  or  discredit  evidence  produced  by  the  trial, 
a  new  trial  will  be  denied."    Orr  v.  Schwager  &  Nettleton,  74  Wash.  631, 

134  Pac.  501.    See,  also,  Armstrong  v.  Yakima  Hotel  Co.,  75  Wash.  477. 

135  Pac.  233. 

[6]  (2)  That  respondent  swore  falsely  about  his  child.  He  gave  no 
testimony  as  to  the  child  untir  on  cross-examination  he, said: 

**Q.  You  are  a  married  man,  are  you?  A.  Yes,  sir.  Q.  Any  children? 
A.  One.  Q.  How  old  is  the  child?  A.  Eleven  years  old.  Q.  Living  with 
\-ou?    A.  No,  sir.    Q.  Where  is  the  child?    A.  My  mother  has  got  her." 

The  afiidavit  for  a  new  trial  showed  that  the  child  had  been  adopted, 
with  the  consent  of  its  parents,  by  the  respondent's  mother.  The  matter 
was  incidental,  brought  out  on  cross-examination,  and  the  respondent  was 
not  questioned  with  reference  to  the  support  of/ the  child. 

{7.  8)  (3)  Instructions  to  the  jury:  It  is  claimed  the  court  erron- 
eously instructed  the  jury  "that  by  an.  ordinance  of  the  city  automobiles 
arc  required  to  keep  as  near  the  right-hand  curb  in  the  direction  in  which 
they  are  going  as  it  is  practicable  for  them  to  drive."  because  it  was  not 
pleaded  in  the  complaint  But  the  record  shows  that  the  appellants  in- 
troduced this  s^tiiMi  of  the  traffic  ordinance  in  evidence,  and  clearly  the 
;$ftuatipn  at  the  scene  of  the  accident  made  the  instruction  proper.     The 


Digitized  by  VjOOQIC 


320  9  WOKKMEN'S  COMPENSATION  L.  J.  (Wash.)         [Mar., 

criticisms  made  of  the  court's  instructions  as  to  the  effect  of  the  re- 
spondent's ability  to  sec  the  automobile  although  it  was  without  lights, 
and  the  effect  or  legal  consequences  of  the  violation  of  positive  laws  a.* 
related  to  the  subject  of  negligence  and  proximate  cause»  are  made  as  if 
those  instructions  stood  alone  in  the  whole  body  of  the  law  given  to  the 
jury.  They  were  only  portions  of  the  instructions  on  the  subjects  of 
negligence  and  proximate  cause.  The  rule  requires  a  consideration  of  all 
of  the  instructions  given,  and  from  that  viewpoint,  in  this  case,  it  appears 
there  was  no  partiality  in  the  instructions  nor  cause  for  the  claim  of  er- 
rors. 

Affirmed. 

Parker.  C.  J.,  and  Fullerton,  Bridges,  and  Tolman,  JJ.,  concur. 
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GUMILLA  ET  AL.  V.  INDUSTRIAL  AjCCIDENT  COMMISSION  OF 
STATE  OF  CAUFORNIA  bt  al.     (S.  F.  10090.) 

(Supreme  Court  of  California.    Dec.  24,  1921.) 

203  Pacific  Reporter,  397. 

2.M ASTER  AND  SERVANT  — CERTIORARI  WILL  NOT  LIE  TO 

REVIEW  ORDER  GRANTING  REHEARLVG  IN  COMPENSA- 

TION  CASE 

In  a  proceeding  under  the  Workmen's  Compensation  Act,  where  the 
Indnstrial  Commission,  after  awarding  compensation,  made  an  order 
granting  a  rehearing  on  petition  allowed  to  be  filed  nunc  pro.  tunc,  such 
order  was  not  reviewable  on  certiorari  until  ?fter  final  decision  of  the 
case  on  the  rehearing. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  41^[3j^].) 

In  Bank. 

Application  for  certiorari  to  review  and  annul  an  order  of  Industrial 
Accident  Commission. 

Proceedings  under  Workmen's  Compensation  Act  (St  1917,  p.  83i) 
by  Elias  Gumilla  and  others  for  compensation  for  tlie  death  of  Miguel 
Gumilla,  opposed  by  (California  &  Hawaiian  Sugar  Refining  Cx)mpany, 
en»plo3rer,  and  others.  Award  made  by  the  Industrial  Accident  Commis* 
sion.  Application  by  employer  for  rehearing  granted,  and  petitioners 
bring  certiorari.    Writ  denied. 

Russell  P.  Tyler,  of  San  Francisco,  for  petitioners. 
A.  E.  Graupner,  of  San  Francisco,  for  respondents. 

Shaw,  C  J.  On  August  2&,  1921,  the  Industrial  Accident  Commis- 
sion  made  an  award  in  favor  of  the  petitioners  herein  allowing  them 
compensation  as  dependents  of  one  Miguel  Gumilla,  on  account  of  the 
deadi  of  said  Gumilla  from  .an  injury  received  by  him  while  in  the  en»- 
ptoyment  of  the  California  &  Hawaiian  Sugar  Refining  Company.  Notice 
of  this  award  was  served  upon  the  adverse  parties  on  the  same  day.  The 
time  for  filing  a  petition  for  rehearing  by  the  adverse  parties  expired  on 
September  16,  1921.  No  petition  was  filed  within  that  tin^,  but  on  Sept- 
eoiber  20,  1921,  the  said  adverse  parties  filed  with  the  Industrial  Accident 
Commission  a  petition  for  a  rehearing  of  the  award  made  on  August  26th 
aforesaid.  Thereafter,  on  November  16,  1921,  an  affidavit  was  filed  on 
behalf  of  said  parties  in  effect  showing  that  the  failure  to  file  the  said 
petition  for  rehearing  in  time  was  the  result  of  the  inadvertence  or  nsg" 
lect  of  their  attorney.  Thereupon,  on  November  19,  1921,  the  Industrial 
Accident  Commission  made  an  order  declaring  that  the  failure  to  file  the 
petition  within  the  20  days  allowed  by  the  law  was  the  result  of  inad- 
vertence, surprise,  and  excusable  neglect  sufficient  to  excuse  .the  failure, 
and  thereupon  it  made  an  order  as  follows: 

'*It  is  ordered  that  the  petition  for  rehearing  be,  and  it  is  hereby,  or- 
-dered  filed  nunc  pro  tunc  as  of  September  16,  1921." 

At  the  same  time  the  Industrial  Accident  Commission  made  an  order 
granting  the  application  for  a  rehearing,  and  ordered  the  case  to  be  sub- 
mitted on  die  testimony  already  taken  without  further  hearing.;  No  deci- 
sion of  the  matter  on  such  submission  has  been  made,  and  the  matter 
is  still  pending.  The  matter  now  before  the  court  is  the  petition  of  Elias 
Gumilla  and  Paulina  (kimilla  to  review  and  annul  the  order  of  the  In- 
dustrial Accident  Commission  granting  a  rehearing,  and  that  this  court 
thereupon  order  that  the  findings  and  award  originally  made  are  final, 
ll-i — Vd.  IX— Comi>. 
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[1,  2]  A  writ  of  certiorari  does  not  lie  to  review  an  order  made  in  a 
matter  prior,  to  the  final  adjudication  thereof.  The  Industrial  Accident 
Commission  proposes  to  decide  the  case  again  after  the  order  gractiog 
the  rehearing,  but  it  has  not  yet  done  so.  Final  action  thereon  has  not. 
yet  been  taken.  Under  these  circumstances,  the  application  for  a  writ  of 
review  of  the  order  granting  a  rehearing  is  premature.  Holabird  v.  R. 
R.  Comn.,  171  Cal.  691,  154  Pac.  831;  Gauld  v.  Board,  122  Cal.  18.  54 
Pac.  272.  The  petitioners*  remedy  in  such  a  case  is  to' await  the  final 
decision  and  ask  for  a  rehearing  of  the  matter.  This,  of  course,  will 
search  the  record  for  lack  of  jurisdiction,  and,  if  there  is  such  lack  any- 
where down  the  line  which  deprives  the  Industrial  Accident  Commission 
of  jurisdiction  to  make  the  final  decision,  the  proceedings  will  be  annulled 
so  far  as  may  be  necessary  to  give  the  petitioners  appropriate  relief. 
But  until  such  final  decision  of  the  Commission  we  cannot  consider  the 
validity  of  the  order  granting  the  rehearing  in  this  manner. 

It  may  be  that  effectual  relief  coukl  be  given  by  this  court  or  the  Dis- 
trict Court  of  Appeal  under  its  general  jurisdiction  by  means  of  a  peti- 
tion for  a  writ  of  prohibition.  As  the  question  is  not  before  us,  we  ex- 
press no  opinion  on  that  subject. 

For  the  reasons  above  set  forth,  the  petition  for  a  writ  of  review 
is  denied. 

We  concur:  Shurtleff,  J.;  Wilbur,  J.;  Sloane,  ].;  Lennon,  J.; 
Waste,  J. 


YOSEMITE   LUMBER   CO.   et   al.   v.    INDUSTRIAL    ACCIDENT 
COMMISSION  ,0F  CALIFORNIA  et  al.     (S.  F.  9556.) 

(Supreme  Court  of  California.  Jan.  27,  1922.  Rehearing  Denied  Feb.  23. 

1922.) 

204  Pacific  Reporter,  226. 

2.  MASTER  AND  SERVANT— LEGISLATURE  MAY  ONLY  CON- 

FER  ON  INDUSTRIAL  COMMISSION  POWER  TO  SETTLE 
DISPUTES  UNDER  WORKMEN'S  COMPENSATION  LEGIS- 
LATION. 

Under  Const  art  20,  §  21,  as  amended  in  1918,  giving  the  Legislature 
power  to  create  a  system  of  workmen's  compensation,  and  giving  the  Leg- 
islature power  to  provide  for  the  settlement  of  disputes  under  **such  leg- 
islation" by  an. Industrial,  Accident  Commission  or  otherwise,  the  Legis- 
•lature  can.  only  confer  on  the  commission  jurisdiction  of  disputes  arising 
under  legislation  authorized  by  that  section. 

(For  other  cases,  sec  Master  and  Servant  Dec.  Dig.  §  347.) 

3.  MASTER  AND  SERVANT  —  CONSTITUTIONAL  PROVISION 

FOR  CREATION  OF  COMPENSATION  SYSTEM  DOES  NOT 
AUTHORIZE  CREATION  OF  LIABILITY  FOR  COMPENSA- 
TION. 

So -much  of  Const  art  20,  §  21,  as  amended  in  1918,  as  authorizes  the 
Legrislature  to  create  a  system  of  workmen's  compensation,  does  not  touch 
on  the  subject  of  liability,  and  does  not  authorize  the  creation  of  lia- 
bility on  any  person  to  pay  such)  compensation,  or  require  any  person  to 
contribute  funds  to  support  the  proposed  system. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  347.; 
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4.  MASTER  AND  SERVANT— CONSTITUTION  ONLY  AUTHOR- 
IZES CREATION  OF  LIABILITY  ON  PART  OF  EMPLOYER 
TO  COMPENSATE  HIS  OWN  WORKMEN  AND  THEIR  DE- 
PENDENTS. 

Const  art  20.  §  21,  as  amended  in  1918,  giving  the  Legislature  un- 
Hmited  plenary  power  and  authority  to  create  a  system  of  workmen's 
compensation,  and  in  that  behalf  to  create  a  liability  on  all  persons  to 
compensate  their  workmen  for  injury  or  their  dependents;  for  death,  does 
not  authorize  the  creation  of  liability  on  the  part  of  any  person  to  com- 
pensate any  one  but  his  own  employees  and  their  dependents,  and  does 
not  authorize  the  Legislature  to  enlarge  the  liability  to  include  compensa- 
tion to  workmen  in  general,  or  a  contribution  to  a  fund  to  be  applied  to 
the  benefit  of  disabled  workmen  generally. 

(For  oth^  cases,  see  Master  and  Servant  Dec.  Dig.  §  347.) 

6.  MASTER  AND  SERVANT— STATUTE  PROVIDING  FOR  PAY- 

MENT  TO   STATE,   WHEN   DECEASED   LEAVES   NO   ONE 
ENTITLED    tO    COMPENSATION,    HELD    TO    IMPOSE .  A 
'TAX"  UNAUTHORIZED  BY  CONSTITUTION. 
St  1919,  p.  273,  providing  that  the  employer  of  one.  receiving  a  fatal 
injury  of  a  kind  compensable  under  the  Workmen's  Compensation  Act, 
and  not  leaving  surviving  any  person  entitled  to  a  death  benefit  shall  pay 
$350  to  the  state  for  the  promotion  of  vocational  reeducation  and  re- 
habilitation of  persons  disaUed  jn  industry,  imposes  a  tax,  and  is  xunau- 
tfaorized  by  Const  art  20,  §  21,  as  amended  in  1918,  relative  to  workmen's 
oompensatiofi,  as  a  "tax"  includes  every  charge  on  ^persons  or  property, 
imposed  by  or  under  the  authority  of  the  Legislature  fpr  public  pur- 
poses. 

(For  other  cases,  see-  Master  and  Servant  Dec  Dig.  §  347.) 
(For  other  definitions,   see  Words  and'  Phrases,   First  and   Second 
Series,  Tax — ^Taxation.) 

7.  MASTER  AND  SERVANT— COMPENSATION  STATUTE,  GIV- 

ING  COMMISSION  JURISDICTION  OF  DISPUTES  CON- 
CERNING LIABILITY  WHERE  DECEASED  LEAVES  NO  DE- 
PENDENT,  HELD  VOID. 

Since  St  1919,  p.  273,  requiring  the  employer  of  one  receiving  a  fatal 
injury  compensable  under,  the  Workmen's  Compensation  Act,  and  not 
leaving  surviving  any  person  entitled  to  a  death  benefit,  to  pay  $350  into 
the  state -treasury,  is  unauthorized  by'-.  Const,  art  20,  §  21,  as  amended  in 
1918,-  relative  to  workmen's  compensation,  -  the  Legislature  had  no  author- 
ity to  confer  on  the  Industrial  Accident  (Commission  jurisdiction  to  de- 
termine disputes  concerning  the  liability  of  employers  thereunder,  in  view 
of  the  limitation. on  the  power  of  the  Legislature  to  create  new  9ourts  or 
tribtmals  under  Const  art  6. 

.(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  347.) 

8.  MASTER  AND  SERVANT— CONSTITUTION   HELD  ^  NOT   TO 

AUTHORIZE    LEGISLATURE    TO    GIVE    COMMISSION 
POWER    TO    ENFORCE    A     CONTRIBUTION     FROM     EM- 
PLOYERS FOR  RE-EDUCATION  OF  INJURED  EMPLOYEES. 
Const  art  20,  §  1754,  authorizing  the  Legislature  to  provide  for  the 
general  welfare  of  employees,  and  to  confer  on  any  commission  such  au- 
fliority  as  necessary  <o  carry  out  the  provisions  thereof,  refers  to  the  com- 
fort health,  etc,  of  employees  during  their  employment,  and  gives  no  au- 
thority to  the  Legislature  to  authorize  the  .Industrial  Accident  Commis- 
sion to  levy  contributions  oa  employers  to  raise  revenue  for  the  re-edu- 
cation of  disabled  employees,  or  for  any  other  state  purpose. 
(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  347.) 
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In  Bank. 

Proceeding  under  the  Workmen's  Compensation  Insurance  and  Safety 
Act,  by  the  People  of  the  State  of  California,  for  an  award  for  the  death 
of  John  Moore,  opposed  by  tlie  Yosemite  Lumber  Company  and  others. 
Compensation  was  awarded,  and  the  defendants  bring  certiorari.  Award 
annulled. 

A.  E.  Bolton  and  Arthur  W.  Bolton,  both  of  San  FraiKisco,  for  peti- 
tioners. 

Adolphus  E.  Graupner  and  U.  S.  Webb,  both  of  San  Francisco  (War- 
ren H.  Pillsbury,  of  San  Francisco,  of  counsel),  for  respondents. 

Shaw,  C.  J.  This  is  a  proceeding  in  certiorari,  under  tlie  Workmen's 
Compensation  Insurance  and  Safety  Act  (St  1917.  p.  831),  to  review  an 
order  of  the  Industrial  Accident  Commission  requiring  the  Yosemite 
Lumber  Company  to  pay  to  the  state  of  California  the  sum  of  $350  for 
the  death  of  John  Moore,  who  was  killed  by  an  injur>'  arising  out  of  and 
in  the  course  of  said  employment,  and  the  further  fact  that  he  left  no 
dependents  surviving  him.  The  order  was  made  under  the  authority  of 
the  act  of  1919.  Stats.  1919.  p.  273.  the  sole  question  for  decision,  as 
we  view  the  case,  is  whether  or  not  the  said  act  gives  tlie  commission 
jurisdiction  to  adjudicate  the  liability  of  the  employer  to  the  state. 

The  act  provides  that  when  an  employee  receives  a  fatal  injury,  of  a 
kind  that  is  compensable  under  the  provisions  of  the  Workmen's  (^m- 
pensation  Insurance  and  Safety  Act.  and  "does  not  leave  sur\'iving  him 
any  person  entitled  to  a  death  benefit,  the  employer  ♦  ♦  *  shall  pay 
into  the  treasury  of  the  state  of  California  the  sum  of  three  hundred  and 
fifty  dollars  for  each  such  fatal  injury  in  additk>n  to  any  other  payments 
under  the  provisions  of  said  Compensation  Act,"  not  exceeding  three 
times  the  average  annual  earnings  of  such  employee,  and  that  the  moneys 
so  paid  "shall  be  covered  into  a  special  fund  to  be  known  as  the  "indus- 
trial rehabilitation  fund,*  which  fund  is  hereby  created  and  appropriated 
for  the  purposes  set  forth  in  this  act."     Section  1. 

It  further  declares  that  said  fund  may  be  used  by  the  Industrial  Ac- 
cident Commission  "for  the  promotion  of  vocational  re-education  and 
rehabilitation  of  persons  disabled  in  industry  in  this  state"  (section  2)  ; 
that  the  remainder  of  the  fund  which  may  be  left  after  the  commission 
shall  have  used  so  much  thereof  as  they  deem  best  in  such  promotion, 
shall  be  placed  "semiannually,  to  the  credit  of  the  accident  prevention 
fund,  established  by  said  compensation  act"  (section  3;  also  sectbn  51, 
Compensation  Act,.  Stats.  1917,  p.  865).  When  $5,000  "shall  have  been 
accumulated  in  said  fund,"  it  is  to  Ix:  deposited  ''with  the  state  com- 
pensation insurance  fund  as  a-  revolving  fund."  From  this  "re\'olving 
fund"  the  pa3rments  sq  required  by  the  aforesaid  sections  1,  2,  and  3  are 
to  be  made,  on  the  order  of  the  Industrial  Accident  Commission,  and  the 
"state  treasurer  shall  from  time  to  time,  upon  the  order  of  the  Commis- 
sion, reimburse  said  state  compensation  insurance  fund  from  the  indus- 
trial, rehabilitation  fund  for  expenditures  made  from  said  revolving  fund." 
The  expenses  of  administration  of  the  state  compensation  insurance  fund 
in  carrying  out  the  duties  imposed  by  the  act  are  also  **to  be  pakl  from 
said  state  industrial  rehabilitation  fund,"  all  under  the  direction  of  the 
commission.  Section  4.  The  commission  is  given  jurisdiction  to  deter- 
mine the  liability  of  such  employer  and  to  require  the  payment  by  him 
of  the  $350  to  the  state  in  such  cases  by  proceedings  before  it  in  the  same 
manner  as  provided  in  the  Workmen's  Compensation  Insurance  and  Safety 
Act,  "provided  further"  that  at  any  time  after  it  is  pakl  into  the  state 
treasury  any  person  claiming  to  be  a  dependent  of  the  employee  may  es- 
tablish such  dependency  to  the  satisfaction  of  the  commission,  and  there- 
upon the  state  may  be  required  to  pay  to  said  dependent  the  said  $350, 
or  whatever  thereof  is  necessary  to  meet  his  claim.    Sections  5  and  6. 
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The  accident  prevention  fund  referred  to  is  used  to  support  the  "de- 
partment of  safety*'  carried  on  by  the  Industrial  Accident  Commission. 
Sections  33  to  52,  Workmen's  Compensation  Act.  The  state  compensation 
insurance  fund  mentioned  is  established  by  the  Workmen's  Compensation 
Act  for  the  purpose  of  enabling  the  commission  to  carry  on  the  business 
of  an  insurance  carrier  for  employers,  with  respect  to  their  liability  under 
the  act. 

It  will  be  seen  from  these  provisions  that  the  act  makes  no  provi- 
sion for  compensation  by  the  employer  to  the  person  injured,  nor  to  the 
dependents  of  such  person.  The  "compensation"  contemplated  by  the  act 
is  only  ^o  be  made  when  the  workman  who  is  killed  by  the  injury  leaves 
no  dependents  to  be  compensated,  and  it  goes  to  other  persons  not  re- 
lated to  the  deceased  workman  nor  connected  with  his  employer.  It  goes 
to  the  state  to  enable  it  to  carry  on  a  benevolent  enterprise  for  the  bene- 
fit of  a  class  of  workmen  throughout  the  state,  and  to  provide  funds  for 
the  insurance  bureau  of  the  Industrial  Accident  Commission.  The  true 
intent  of  the  act  is  to  provide  for  the  creation  of  a  general  fund  for  these 
purposes. 

The  proceeding  in  which  the  order  or  award  in  question  was  made 
was  begim  by  the  state  of  California  after  the  death  of  John  Moore.  In 
its  petition  it  averred  that  Moore  left  surviving  him  no  person  dependent 
on  him  for  support,  nor  any  person  entitled  to  a  death  benefit  under  the 
Compensation  Act,  and  that,  on  account  thereof.  $350  was  owing  by  the 
Yoscmite  Lumber  Company  to  the  state,  under  and  by  virtue  of  said 
act  of  1919.  The  act  of  1919  purports  to  confer  upon  the  commission 
the  power  to  make  orders  determining  and  enforcing  the  liability  which 
the  act  creates.  It  i.s  contended  on  behalf  of  the  commission  that  legis- 
lative authority  to  confer-  such  power  upon  the  commission  is  found  in 
section  21,  article  20,  of  the  Constitution,  as  amended  in  1918.  This  claim 
is  contested  by  the  petitioner,  who  asserts  that  it  has  no  such  effect. 

Prior  to  the  amendment  of  1918,  section  21  of  article  20  read  as  fol- 
lows: 

**The  Legislature  may  by  appropriate  legislation  create  and  enforce 
a  liability  on  the  part  of  all  employers  to  compensate  their  employees  for 
any  injured  incurred  by  the  said  employees  in  the  course  of  their  em- 
ployment, irrespective  of  the  fault  of  either  party.  The  Legislature  may 
provide  for  the  settlement  of  any  disputes  arising  under  the  legislation 
contemplated  by  this  section,  by  arbitration,  or  by  an  industrial  accident 
board,  by  the  courts,  or  by  either,  any  or  all  of  these  agencies,  anything 
in  this  Constitution  to  the  contrary  notwithstanding." 

The  following  is  the  section  as  amended  in  191^  (see  St  1919,  p. 
Ixxv): 

"The  Legislature  is  hereby  expressly  vested  with  plenary  power,  un- 
limited by  any  provision  of  this  Constitution,  to  create  and  enforce  a  com- 
plete system  of  workmen's  compensation,  by  appropriate  legislation, 
and  in  that  behalf  to- create  and  enforce  a  liability  on  the  part  of  any 
or  all  persons  to  compensate  any  or  all  of  their  workmen  for  injury  or 
disability,  and  their  dependents  for  death  incurred  or  sustained  bv  the  said 
workmen  in  the  course  of  their  employment,  irrespective  of  the  fault  of 
any  party.  A  complete  system  of  workmen's  compensation  includes  ade- 
quate provisions  for  the  comfort,  health  and  safety  and  general  welfare 
of  any  and  all  workmen  and  those  dependent  upon  them  for  support  to 
the  extent  of  relieving  from  the  consequences  of  any  injury  or  death  in- 
curred or  sustained  by  workmert  in  the  course  of  their  employment,  irre- 
spective of  the  fault  of  any  party;  also  full  provision  for  securing  safety 
in  places  of  employment;  full  provision  for  such  medical,  surgical,  hospi- 
tal and  other  remedial  treatment  as  is  requisite  to  cure  and  relieve  from 
the  effects  of  such  injury;  full  provision  for  adequate  insurance  coverage 
against  liability  to  pay  or  furnish  compensation ;  full  provision  for  reg- 
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ulating  such  insurance. coverage  in  all  its  aspects,  including  the  establish- 
ment and  management  of  a  state  compensation  insurance  fund;  full  pro- 
vision for  otherwise  securing  the  payment  of  compensation;  and  full  pro- 
vision for  vesting  power,  authority  and  jurisdiction  in  an  administrative 
body  with  all  the  requisite  governmental  functions  to  determine  any  dis- 
pute or  matter  arising  under  such  legislation,  to  the  end  that  the  admin- 
istration of  such  legislation  shall  accomplish  substantial  justice  in  all  cases 
expeditiously,  inexpensively,  and  without  incumbrance  of  any  character; 
all  of  which  matters  are  expressly  declared  to  be  the  social  public  policy 
of  this  state,  binding  upon  all  departments  of  the  state  government. 

**The  Legislature  is  vested  with  plenary  powers,  to  provide  for  the 
settlement  of  any  disputes  arising  tmder  such  legislation  by  arbitration, 
or  by  an  industrial  accident  commission,  by  the  courts,  or  by  either,  any, 
or  all  of  these  agencies,  either  separately  or  in  combination,  and  may  fix 
and  control  the  method  and  manner  of  trial  of  any  such  dispute,  the  rules 
of  evidence  and  the  manner  of  review  of  decisions  rendered  by  the  tri- 
bunal or  tribunals  designated  by  it:  Provided,  that  all  decisions  of  any 
such  tribunal  shall  be  subject  to  review  by  the  appellate  courts  of  this 
state.  The  Legislature  may  combine  in  one  statute  all  the  provisions 
for  a  complete  system  of  workmen's  compensation,  as  heirein  defined. 

"Nothing  contained  herein  shall  be  taken  or  construed  to  impair  or 
render  ineffectual  in  any  measure  the  cceation  and  existence  of  the  In- 
dustrial Accident  Commission  of  this  state  or  .the  state  compensation  in: 
surance  fund,  the  creation  and  existence  of  which,  with  all  die  functions 
vested  in  them,  are  herdby  ratified  and  omfinned." 

[1.  2]  The  power  to  determine  whether  or  not  the  liability  referred 
to  in  the  first  paragraph  of  the  above  section  and  imposed  by  this  law 
.  exists  against  any  person  is  judk:ial  power.  Western,  etc..  Co.  v.  Pills- 
bury.  172  Cal.  411,  156  Pac.  491.  Ann.  Cas.  1917E,  390;  Pacific  C. 
C.  Co.  V.  Pillsbury.  171  Cal.  322,  153  Pac.  24;  Carstens  v.  Pillsbury,  172 
Cal.  579.  158  Pac.  218;  Marin  W.  &  P.  Co.  v.  R.  R.  Comn.,  171  Cal.  712. 
154  Pac.  864,  Ann.  Cas.  1917C,  114.  It  is  claimed  that  the  new  section 
authorizes  the  creatk>n  of  a  liability  on  employers  in  favor. of  the  state 
for  the  benefit  of  workmen  in  geneVal,  and. that  it  gives  the  L^slature 
power  to  confer  on  the  Industrial  Accident  Commission  jurisdiction  to 
determine  disputes  concerning  such  liability.  The  second  paragraph  of 
the  section  is  the  part  which  purports  to  give  this  power,  if  it  is  contained 
anywhere  in  the  section.  It  gives  no  authority  to  create  a  tribunal  for 
any  other  purpose  or  with  any  other  judicial  pover  than  to  settle  the 
"disputes  arising  under  such  legislation/'  referring  to  the  legislation  pro- 
vided for  in  the  first  paragraph  of  the  section.  It  is  therefore  apparent 
that,  when  we  have  ascertained  the  kind  and  character  of  Ae  disputes 
that  may  arise  under  the  legislation  authorized  by  the  first  part  of  the 
section,  we  have  found  the  limits  beyond  which  the  judicial  power  and 
jurisdiction  of  the  Industrial  Accident  Commission  cannot  go. 

[3]  The  first  grant  to  the  Legislature  by  the  new  section  is  the  grant 
of  power  "to  create  and  enforce  a  complete  system  of  workmen's  compen- 
sation." This  does  not  authorize  the  creation  iof  a  liability  on  any  person 
to  pay  such  "compensation."  or  require  any  person  to  contribute  funds 
to  support  the  proposed  system.  It  does  not  purport  to  touch  upon  the. 
subject  of  liabilities!. 

[4]  The  next  phrase  of  the.  new  section  empowers  the  Legislature  "in 
that  behalf  to  create  and  enforce  a. liability  on  the  part  of  any  and  all 
persons  to  compensate  any  and  all  of  their  workmen  for  injury  or  dis- 
ability and  their  dependents  for  death  incurred  or  sustained  by  the  said 
workmen  in  the  course  of  their  employment'*  This  does  not  authorize 
the  creation  of  a  liability  on  the  part  of  any  person  to  compensate  the 
workmcfn  of  other  person.s,  nor  the  dependents  of  workmen  of  other  per- 
sons.    The  phrase  "their  workmen"  necessarily  confines  the   pei-son^   to 
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be  compensated  to  workmen  who  are  in  the  employ  of  the  person  who 
is  made  liable.  This  is  also  shown  by  the  provision  tluit  if  the  workman 
is  killed  by  an  injury  in  th^ course  of  his  employment,  the  compensation 
is  to  be  made  to  his  "dependents"  thus  excluding  any  idea  of  liability  in 
such  a  case  to  provide  for  the  welfare  of  workmen  in  geneial,  or  of  a 
particular  class  of  disabled  workmen,  in  no  way  connected  wit)i  the  em- 
plo3rer  who  is  made  liable  for  the  particular  injury.  Nothing  is  added 
to  the  force  of  the  provision  by  the  use  of  the  word  "plenary."  If  the 
Legislature  has  power  to  do  a  certain  thing,  its  power  to  do  it  is  always 
plenary.    It  is  merely  surplus  verbiage. 

The  use  in  this  clause  of  the  words  "any  and  all  persons,"  in  describ- 
ing those  made  liable,  and  the  words  "any  and  all  of  their .  workmen,"  in 
describing  those  to  be  compensated,  do  not  show  an  intent  to  empower  the 
Legislature  to  enlarge  the  liability  against  a  particular  employer  for  a 
particular  injury  so  as  to  include  compensation  to  workmen  in  general 
as  a  class,  or  a  contribution  to  a  fund  to  be  applied  to  the  benefit  of  a 
class  of  persons,  instead  of  to  the  dependents  of  the  workman  who  may 
be  killed  by  the  injury. 

Nor  is  such  enlarged  meaning  given  to  the  section  by  the  use  of  the 
phrase  "complete  system  of  workmen's  compensation,"  in  the  opening 
clause,  or  by  the  elaborate  definition  of  that  phrase  which  follows  the 
first  sentence.  The  section  mentions  and  describes  but  one  kind  of  lia- 
bility: The  liability  of  "any  or  all  persons"  to  compensate  **any  or  all 
of  their  workmen."  This  is  in  effect  a  provision  for  any  person  to  com- 
pensate his  workmen,  which  is.  but  another  form  of  saying  that  any  em^ 
ployer  shall  compensate  his^  employee,  for  an  injury  arising  out  of  the 
ploymeht,  or  the  dependents  of  such  emfrioyee,  if  the  injury  causes  death 
to  him.  The  language  of  neither  one  of  these  parts. of  the  section  shows 
or  expresses  an  intent  to  add  ^mother  liability  to  that  expressly  stated. 
In  these  circumstances  the  maxim,  "expressio  unius,  est  exclusio  alter- 
ius,"  is  applicable,  and  the  meaning  to  be  inferred  is  that  only  which  is 
explicitly  stated.  And  particularly  it  should  not  be  inferred  or  implied 
from  such  language  that  so  novd  and  different  a  thing  was  intended  a& 
the  liability  to  the  state  which  is  imposed  by  the  act  of  1919. 

[5]  That  there  was  no  such  thought  in  the  minds  of  those  who 
framed  the  amendment,  or  of  the  Legislature  that  proposed  it,  is  clearly 
indicated  by  the  argument  in  favor  of  the  amendment  in  the  pamphlet 
distributed  to  the  voters  with  the  ballot  at  the  election  at  which  the 
amendment  was  adopted.  The  amendment  was  proposed  by  the  Legis- 
lature of  1917.  Under  section  1195  of  the  Political  Code,  when  the  L^- 
islature  proposes  an  amendment  to  the  Constitution  to  be  voted  upon  by 
the  electors  of  the  state,  die  author  of  such  amendment  and  one  member 
of  the  same  house  who  voted  with  the  majority  in  submitting  the  same 
shall  be  appointed  as  a  committee  to  draft  an  argument  giving  the  rea- 
sons for  the  adoption  of  sudi  amendment  This  argument  is  to  be  printed 
in  a  pami^let  and  distributed  to  the  voters  with  the  sample  ballot,  to  be 
used  by  the  voter  in  preparing  his  vote  and  in  studying  the  questions  upon 
which  he  is  to  act.  Pol.  Code,  §  1195a.  It  is  to  b«  assumed  that  the 
arguments  prepared  by  the  author  of  the  amendment  state  fairly  and  with 
reasonable  fullness  the  meaning  of  the  amendment  and  the  effect  it  is 
expected  to  produce.  JThe  argument  printed  and  distributed  with  the  bal- 
lot upon  the  amendment  here  under  consideration  refers  to  the  fact  that 
the  Workmen's  Compensation  Act  had  been  in  force  for  several  years; 
that  section  21  of  the  Constitution,  as  it  was,  "failed  to  express  sanction 
for  the  requisite  scope  of  the  enactment  to  make  a  complete  and  workable 
plan."  which  plan  embraced,  as  essential  components,  compulsory  com- 
pensation for  injury  and  death  irrespective  of  fault,  safety  provisions,  in- 
surance by  the, state,  and  administration  of  the  system,  and  it  then  states 
that,  the  original  section  contained  nothing  covering  safety  or  insurance. 
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and  only  meager  authority  for  administration;  that  the  law  in  force  had 
apparently  exceeded  the  scope  of  the  amendment  authorizing  it,  and  that 
the  amendment  was  designed  to  give  authority  for  the  legislation  already 
enacted  and  to  sanction  the  plan  then  in  existence.  This  obviously  refers 
to  the  extensive  revision  of  the  original  Workmen's  Compensation  Act 
that  was  enacted  at  the  same  session,  as  well  as  to  the  original  act,  nei- 
ther of  which  attempted  to  create  such  a  liability  as  that  provided  by  the 
act  of  1919.  There  is  no  suggestion  in  the  argunient  that  the  proposed 
amended  section  was  intended  to  authorize  the  Legislature  to  impose  any 
liability  upon  employers  of  a  character  different  from  that  already  pro- 
vided by  the  original  section,  and  nothing  to  suggest  to  any  voter  the  idea 
that  it  was  for  carrying  on  a  system  for  the  benefit  of  disabled  workmen 
in  general  or  for  the  levy  of  contributions  to  support  such  system  upon 
employers  in  whose  service  men  having  no  dependents  were  killed  by  in- 
juries received  in  the  course  of  their  employment.  It  cannot  be  supposed 
diat  the  author  of  the  amendment,  or  the  Legislature  that  proposed  it,  in- 
tended to  provide  for  such  a  scheme  as  that -contained  in  the  act  of  1919 
by  language  so  illy  adapted  to  suggest  the  idea  as  that  contained  in  this 
section  and  that  the  voters  should  be  inveigled  into  voting  for  it  by  an 
argument  presented  to  them  with  the  ballot  which  does  not  even  mention 
it 

[6]  In  so  far  as  the  act  purports  to  exact  from  employers  a  sum  to 
be  used  by  the  state  for  disabled  workmen  in  general,  it  is  in  reality  a 
taxing  law,  a  revenue  measure.  It  requires  any  employer  to  pay  to  the 
state  the  sum  of  $350  whenever  one  of  his  workmen  who  has  no  depend 
ents  is  killed  by  an  injury  received  in  the  course  of  his  employment,  and 
the  fund  thus  raised  is  to  be  used  for  vocational  re-education  of  workmen 
not  connected  in  any  way  with  such  emplgyer,  and  the  surplus,  if  any,  to 
go  to  pay  the  expenses  of  the  state  in  carrying  on  the  department  or 
bureau  administered  by  the  Industrial  Accident  Commission,  all  of  which 
are  public  purposes.  This  is<  purely  a  tax.  ''A  tax  is  a  charge  upon  per- 
sons or  property  to  raise  money  for  public  purposes."  Perry  v.  Wash- 
bum,  20  Cal.  3S0l  A  tax  '^includes  every  charge  upon  persons  or  prop- 
erty, imposed  by  or  under  the  authority  of  the  Legislature,  for  public 
purposes."  Madera  v.  Black,  181  Cal.  310,  184  Pac  400;  1  Cooley  on 
Taxation,  p.  6.  The  amended  section  of  the  Constitution  contains  no 
suggestion  of  a  design  to  provide  for  raising  revenue  by  a  tax  of  *  such  an 
extraondinary  character  as  this  statute  proposes.  We  need  not  consider 
the  question  whether  as  a  tax  it  would  not  be  void  because  of  its  unfair 
discrimmation.  We  are  of  the  opinion  that  the  language  of  the  section 
gives  no  warrant  for  the  conclusion  that  it  was  intended  to  provide  for 
taxation  of  any  kind 

[7]  Our  conclusion  is  that  Section  21  of  article  20,  as  amended  in 

1918,  did  not  authorize  the  Legislature  to  impose  a  liability  on  an  en>- 
ployer  to  pay  money  to  the  state  for  the  purposes  specified  in  the  Act  of 

1919.  It  follows  by  necessity  that  said  section  gives  no  authority  to  the 
Legislature  to  confer  on  the  Industrial  Accident  Commission  jurisdiction 
to  determine  any.  dispute  that  may  arise  concerning  the  liability  of  em- 
ployers sought  to  be  imposed  by  said  act  of  1919.  It  may  be  conceded 
that  under  its  general  powers  the  Legislature  might  provide  a  fund  for 
the  benefit  of  persons  disabled  in  industry  in  this  state  and  commit  the 
administration  of  the  fund  to  the  Industrial  Accident  Commission,  and 
might  also  levy  a  tax  in  some  form  to  raise  such  fund.  But  any  disputes 
that  might  arise  concerning  such  tax  would  be  cognizable  only  by  the 
courts  established  by  or  under  the  provisions  of  article  6  of  the  Constitu- 
tion, since  no  section  of  the  Constitution  gives  die  Legislature  power  to 
confer  jurisdiction  thereof  upon  the  Industrial  Accident  Commission. 
Pacific,  etc..  Co.  v.  Pillsbury.  171  Cal.  322,  153  Pac.  24;  Western  M.  S. 
Co.  V.  Pillsbury.  172  Cal.  407,  156  Pac.  491,  Ann.  Cas.  1917E,  390;  Car- 
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stcns  V.  Pillsbury,  172  Cal.  579,  158  Pac.  218;  Employers'  L.,  a  Corp.,  v. 
Ind.  Ace.  Comn..  177  Cal.  775,  171  Pac  935. 

Counsel  for  the  commission  cite  the  case  of  State  Ind.  Comn.  v.  New- 
man, 222  N.  Y.  363,  118  N.  E.  794,  as  contrary  to  our  views  as  aforesiid. 
The  case  is  not  in  point  The  Constitution  of  New  York  contains  no 
provision  limiting  the  power  of  the  Legislature  of  that  state  to  create  new 
courts  or  tribunals  such  as  are  contained  in  our  article  6.  The  question, 
which  we  have  discussed — that  is,  the  power  of  the  Legislature  to  confer 
judicial  power  of  this  character  upon  the  Industrial  Accident  Commis- 
sion—<:ould  not  arise  in  New  York,  for  that  state  has  not  the  constitu- 
tional limitations  upon  the  legislative  power  to  create  courts  which  give 
rise  to  the  qtiestion  here  and  control  our  decision  thereof. 

[8]  It  is  further  claimed  that  authority  for  the  imposition  of  this  lia- 
bility and  for  the  giving  of  this  jurisdiction  to  the  commission  is  found 
in  section  17^  of  article  20,  which  reads  as  follows: 

"The  Legislature  may,  by  appropriate  legislation,  provide  for  the  es- 
tablishment of  a  minimum  wage  for  women  and  minors  and  may  provide 
for  the  comfort,  health,  safety  and  general  welfare  of  any  and  all  em- 
ployees. No  provision  of  this  Constitution  shall  be  construed  as  a  limita- 
tion upon  the  authority  of  the  Legislature  to  confer  upon  any  conMnission 
now  or  hereafter  created,  such  power  and  authority  as  the  Legislature 
may  deem  requisite  to  carry  out  the  provisions  of  this  section." 

The  arguments  printed  on  the  ballot  for  the  election  of  1914,  at 
which  this  section  was  adopted,  indicate  that  its  main  purpose  was  to 
authorize  the  establishment  of  a  minimum  wage  for  women  and  minors. 
Nothing  whatever  is  said  in  the  arguments  upon  any  other  subject  except 
that  there  is  a  suggestion  that  all  employers,  bad  as  well  as  good,  should 
be  compelled  to  provide  proper  living  and  working  conditions  for  their 
employees.  The  part  of  the  section  authorizing  the  Legislature  to  "pro- 
vide for  the  comfort,  health,  safety  and  general  welfare  of  employees" 
was,  as  we  think,  intended  to  refer  to  the  comfort,  health,  safety  and  wel- 
fare of  employees  during  the  time  of  their  employment  and  to  have  no 
reference  to  general  provisions,  such  as  are  here  involved,  for  the  voca- 
tional re-education  of  those  who  have  been  injured  and  are  not  able  to 
pursue  their  former  occupation.  It  certainly  furnishes  no  authority  and 
has  no  reference  to  authority  for  giving  the  Industrial  Accident  Com- 
mission power  to  enforce  the  levy  of  contributions  upon  employers  for 
the  purpose  of  raising  revenue  with  which  to  carry  on  a  school  for  the 
re-education  of  employees  or  for  any  other  state  purpose. 

\Ve  find  no  ground  upon  which  the  jurisdiction  of  the  commission 
can  be  upheld.  Many  other  objections  are  mude  to  the  constitutionality 
of  the  act,  but,  in  view  of  the  conclusion  above  stated,  we  deem  it  un- 
necessary to  consider  them. 

It  is  ordered  that  the  award  of  the  Industrial  Accident  Commission 
aforesaid  be  aiuiulled. 

Wc  concur.    Lennon,  J.;  Sloane,  J.;  Wilbur,  J.:  .Shurtleff,  J. 
I  concur  in  the  judgment:    Lawlor,  J. 
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PACIFIC  ELECTRIC  RY.  CO.  v.  COMMONWEALTH  BONDING  & 
CASUALTY  INS.  CO.  et  al.  (State  of  California,  Intekvener), 

(Civ.  4048.) 

(District  Court  of  Appeal,  First  District,  Division  2.  California.  Dec.  19, 

1921.) 

204  Pacific  Reporter,  262. 

2.  MASTER  AND  SERVANT  —  ASSIGNMENT  OF  COMPENSA- 
TION  AWARD  "PAID"  BY  ASSIGNEE  HELD  INVALID  AS 
WITHIN  PROHIBITION  AGAINST  ASSIGNMENT  OF 
"CLAIM." 

The  provision  of  Workmen's  Compensation  Act  1913,  %  29a,  that  no 
"claim"  for  compensation  shall  be  assignable  "before  payment,"  covers 
both  claims  and  awards;  the  word  "claim"  being  used  in  this  broad  sensc^ 
Where  an  award  against  an  insurer-  becoming  a  bankrupt  was  paid  by  die 
state  by  an  appropriation  act,  claimant's  assignment  of  the  award  to  the 
state  by  reason  of  the  payment  to  him  was  contrary  to  the  statute  and 
void ;  the  award  not  being  "paid"  within  the  meaning  of  the  act,  until 
paid  by  the  employer  or  person  against  whom  it  was  made. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  388f4,  New, 
vol.  14 A  Key-No.  Series.) 

(For  other  definitions. '  see  Words  and  Phrases,  First  and  Second 
Series,  Claim;  Paid.) 

Appeal  from  Superior  Court,  Los  Angeles  County;  Lewis  R,  Works, 
Judge. 

Action  by  the  Pacific  Electric  Railway  Company  against  the  Common- 
wealth Bonding  &  Casualty  Insurance  Cominny  and  others,  in  which  the 
State  intervened.  From  an  adverse  judgment,  intervener  appeals.  Af- 
firmed. 

See,  also,  42  Cal.  App.  573,  184  Pac.  29. 

U.  S.  Webb,  Atty.  Gen.,  and  Arthur  Keetch,  Deputy  Atty.  (5en.,  and 
John  W.  Maltman,  of  Los  Angeles,  for  the  State. 

£.  B.  Drake,  of  Los  Angeles,  for  respondent  Makley. 

Newlin  &  Ashburn,  of  Los  Angeles  (J.  W.  McKinle>,  of  Los  Angeles, 
of  counsel),  for  respondents  Lennox  and  ,Los  Angeles  Stone  Comxwmy. 

Langdon,  p.  J.  This  action  was  brought  by  the  plaintiff  by  complaint 
in  interpleader  to  determine  ownership  of  certain  moneys  owing  bjr  the 
plaintiff  by  reason  of  a  judgment  against  it  The  state  of  California  in- 
tervened and  the  trial  court  found  in  favor  of  the  defendants  C^rge  L. 
Makley,  Los  Angeles  Stone  Company,  and  E.  J.  Lennox,  and  against  the 
intervener.    This  appeal  is  taken  by  the  intervener.    The  facts  are: 

On  or  about  the  29th  day  of  August,  1914,  George  L.  Makley,  was 
injured  through  the  negligence  of  the  Pacific  Electric  Railway  Company, 
a  corporation.  At  that  time  the  Commonwealth  Bonding  &  (Casualty  In- 
surance Company,  a  corporation,  was  a  duly  empowered  and  acting  insur- 
ance company  in  the  state  of  California  and  was  carrjring  the  liability 
insurance  covering  the  injuries  received. by  the  said  Makley.  In  Novem- 
ber, 1914,  Makley  filed  his  application  with  the  Industrial  Accident  Com- 
i^ssion  of  this  state  for .  compensation  under  the  Workmen's  (Compensa- 
tion, Insurance,  and  Safety  Act  (St.  1917,  p.  831),  aijd  after  due  and 
proper  proceedings  upon  said  application  the  Industrial  Accident  (^m- 
mission  made  an  award  against  said  bonding  company  in  favor  of  said 
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Makley  of  $8.44  a  week  for  240  weeks.  Under  this  award  the  bonding 
company  paid  $422  in  cash  and  various  sums  to  doctors,  hospital,  etc.,  in 
payment  of  bills  growing  out  of  said  injtn-ies,  and  amounting  in  all  to 
the  sum  of  $1,509.95. 

In  October.  1915,  James  L.  Boone  was  appointed  receiver  for  and  on 
behalf  of  the  bonding  company  in  proceedings  duly,  and  regularly  taken 
to  have  said  bonding  company  declared  a  bankrupt  Subsequently,  and 
on  April  27,  1916,  tfie  Industrial  Accident  Commission,,  by  an  amended 
finding,  made  an  award  to  Makley  against  the  said  bonding  company  and 
its  receiver  in  the  sum  of  $3,613.21,  which  cbmpensation  was  in  addition 
to  the  sums  already  paid  by  the  said  bonding  company  for  and  on  account 
of  said  Makley. 

On  January  28,  1915,  by  reason  of  the  provisions  of  said  Workmen's 
Compensation,  Insurance,  and  Safety  Act,  the  bonding  company  filed  an 
action  in  the  superior,  court  of  the  state  of  California  in  and  for  the 
county  of  Los  Angeles  to  recover  the  sum  of  $30,000  from  Pacific  Elec- 
tric Railway  Company  because  of  the  injuries  to  Makley.  Said  cause 
resulted  in  a  judgment  for  $8,000  in  favor  of  plaintiff  entered  therein  on 
November  22,  1915.  Before  the  trial  of  said  action  James  L.  Boone,  the 
receiver,  and  George  L.  Makley  were  substituted  as  plaintiffs  in  the  place 
and  stead  of  the  bonding  company.  In  said  action  an  appeal  was  taken 
by  the  defendant  to  the  Supreme  Court  of  this  state,  and  said  judgment 
was  affirmed  on  Augiist  7,  1919.  Following  this  affirmance,  the  Pacific 
Electric  Railway  Company  paid  into  court  the  amount  of  the  judgment, 
'  with  interest,  and  filed  its  complaint  in  interpleader  herein. 

On  August  25.  1917,  the  state  of  California  paid  to  Makley  tlie  sum 
of  $3,613.21,  by  virtue  of  an  act  of  the  Legislature  which  recited  that 
the  said  amount  was  appropriated  to  pay  a  claim  of  said  Makley.  On  the 
same  day,  by  reason  of  said  payment  to  him,  Makley  made  and  executed 
an  assignment  to  the  state  of  Calif^rfliia;  said  assignment  being  in  words 
and  figures  as  follows: 

.  "For  and  in  consideration  of  the  sum  of  $3.61321,. lawful  money  of 
the  United  States,  to  me  in  hand  paid  by  the  state  of  California,  the  re- 
ceipt whereof  is  hereby  aclcnowledgd,  I  hereby  sell,  assign,  transfer,  and 
set  over  unto  the  said  state  of  California  all  that  certain  award  hereto- 
fore made  and  rendered  in  my  favor  and  against  Commonwealth  Bonding 
&  Casualty  Insurance  Company,  a  corporation,  and  J.  L.  Boone,  the  re- 
ceiver of  said  corporation,  by  the  Industrial  Accident  Commission  of  the 
said  state  of  California,  on  or  about  the  23d  day  of  January,  1915,  and 
1st  day  of  May,  1916,  together  with  all  moneys  due  and  to  become  due  to 
me  under  and  by  virtue  of  said  award,  and  all  claims  demands  and  causes 
of  action,  of  every  kind  and  nature  whatsoever,  in  any  manner  arising 
from  or  growing  out  of  ^id  award,  against  said  Commonwealth  Bonding 
&  Casualty  Insurance  Company,  -a  corporation,  and  the  said  J.  L.  Boone 
as  xcceiver  thereof,  as  well  as  against  all  other  receivers^  and  stockholders 
of  said  corporation. 

"And  I  hereby  authorize  my  said  assignee  fb  take  any  and  all  such 
steps,  actions,  and  proceedings,  both  legal  and  equitable,  in  my  name  or 
otherwise,  as  it  may  be  advised,  which  are  or  may  become  necessary  or 
proper  to  recover  from  said  corporation,  its  receivers  and  stockholders, 
all  moneys  due  and  to  tjecome  due  me  under  and  by  virtue  of  said  award, 
and  to  retain  for  the  use  and  benefit  of  said  state  of  California  all  moneys 
•  and  other  things  of  value  which  may  be  so  recovered." 

Because  of  the  foregoing  assignment,  the  state  of  California  claims  an 
interest  in  the  money  paid  into  court  by  the  Pacific  Electric  Railway  Com- 
pany in  satisfaction  of  the  judgment  against  it.  The  award  of  $3,613.21 
niade  against  the  receiver  for  the  bonding  company  was  never  paid  by 
him,  or  any  one,  and  said  receiyer  did  not  claim  reimbursement  for  pay- 
ment of  said  award  in  this  suit,  but  merelv  asked  for  and  received,  by 
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the  judgment,  reimbursement  for  the  annount  paid  by  the  bonding  com- 
pany to  Makley  for  weekly  compensation,  doctors'  bills,  etc,  under  the 
first  award,  together  with  interest  thereon.  The  portions  of  the  judgment 
in  favor  of  defendants  Lennox  and  Los  Angeles  Stone  Company  do  not 
concern  us  here,  as  these  defendants  received  the  amount  of  their  claims 
by  reason  of  stipulations  entered  into  between  them  and  the  defendant 
Makley.  The  only  possible  theory  upon  which  the  appellant  would  have 
an  interest  in  this  fund  would  be  based  upon  the  contention  that  the  as- 
jsignment  of  the  award  was  a  valid  one,  and  that  the  receiver  was  bound 
to  pay  the  amount  of  the  award  to  appellant  and  to  be  reimbursed  for 
such  payment  out  of  the  money  paid  by  the  Pacific  Electric  Railway 
Coriipany,  and  that,  the  receiver  failing  to  set  up  su-ch  matters  and  pro- 
tect the  rights  of  appellant,  it  was  entitled  to  protect  its  own  interests 
in  the  present  action  by  reaching  the  fund  directly  instead  of  indirectly. 

[1.  2]  So  we  are  brought  squarely  to  the  question  of  the  validity  of 
said  assignment.  Let  us  concede,  for  the  purposes  of  this  opinion,  the 
appellant's  contention  that  the  act  of  the  Legislature  was  valid  on  its 
face  and  is  conclusive  op  this  court.  We  may  also  concede  the  rule  to 
be  well  settled  that  a  party  to  an  ultra  vires  contract  wiH  not  be  allowed 
to  plead  ultra  vires  while  at  the  same  time  retaining  benefits  thereunder. 
This,  however,  only  in  part  meets  the  objections  nmde  by  Makley  to  the 
validity  of  the  assignment.  For  there  is  a  limitation  upon  -die  above  rule 
to  the  effect  that,  where  the  contract  is  illegal  or  against  public  policy, 
Ae  courts  will  refuse  to  enforce  it  and  will  leave  the  parties  where  it 
finds  them,  regardless  of  the  fact  that  one  of  them  may  be  retaining 
benefits'  received  thereunder.  Visalia  Gas,  etc.,  Co.  v.  Sims,  104  Cal.  326, 
27  Pac.  1042,  43  Am.  St  Rep.  105.  A  contract  that  is  imlawful  as  being 
against  the  express  provisions  or  general  policy  of  any  particular  statute 
is  void  and  will  not  be  enforced  by  the  courts.  See  note  to  In  re  Assign- 
ment Mutual  Guaranty  Fire  Insurance  Co.,  107  .Iowa,  143,  11  N.  W.  868, 
70  Am.  St.  Rep.  149,  at  page  170,  and  cases  cited  thereunder.  These  legal 
principles  become  decisive  of  the  present  appeal,  because,  under  the  Work- 
men's Compensation  Act  as  it  stood  at  the  time  of  this  purported  assign- 
ment, there  was  the  following  provision: 

**No  claim  -  for  compensation  shall  be  assignable  before  payment. 
♦    *    *"    Section  29a.  1913  W.  C...I.,  and  S.  Act  (St  1913,  p.  2W). 

Appellant  contends  that  this  refers  only  to  "claims"  as  distinguished 
from  **awards."  There  is  much  reason  in  his  argument  that  a  restriction 
upon  the  assignment  of  ^'claims"  which  are  uncertain  in  amount  is  more 
necessary  than  a  restriction  upon  the  assignment  of  "awards"  which  are 
fixed  amounts,  under  technical  definitions  of  these  termk  We  are  not 
concerned  with  this  argument  here,  however,  and  this  court  is  bound  to 
hold  that  the  above  provision  obviously  was  intended  to  c6ver  both  claims 
and  awards,  and  that  the  word  ''claim"  is  used  in  this  broad  sense.  The 
act  states  that  no  assignment  shall  be  made  "before  payment"  Claims 
are  not  paid  until  they  become  awards,  and  it  is  clear  that  the  only  thing 
payable  under  the  provisions  of  the  act  is  awards.  It  is  evident  that  the 
Legislature  intended  that  there  should  be  no  assignment  of  claimant's 
rights  whatsoever,  and  that  the  award  should  be  paid  by  the  one  against 
whom  it  was  made  directly  to  the  claimant  and  to  no  one  else. 

Appellant  argues  that,  as  the  state  paid  the  full  amount  of  the  award 
to  Makley,  his  award  or  claim  was  paid,  within  the  language  of  the  act, 
and  thereafter  could  be  assigned.  Such  reasoning  is,  we  think,  fallacious, 
and  would  give  to  the  language  of  the  act  no  force  and  effect  The  award 
is  not  "paid."  within  the  clear  meaning  of  the  act,  until  it  is  paid  by  the 
person  against  whom  it  is  awarded.  Any  payment  of  the  same  amount 
or  of  double  or  triple  the  amount  by  an  outsider  would  not  discharge  and 
pay  the  award,  but  the  award  would  still  be  due  and  unpaid,  and  would 
always  remain  so  until  paid  by  the  person  against  whom  it  was  made. 
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We  are  of  the  opinion  that  the  assignment  upon  which  the  appellant 
bases  its  contention  is  contrary  to  the  express  provisions  of  the  Work- 
men's G)fnpensation  Ajct,  jand  is  therefore  illegal  and  of  no  force  and  ef- 
fect under  the  authorities  above  cited,  and  the  appellant  could  acquire  no 
rights  thereunder. 

The  judgment  is  affirmed. 

We  concur:     Nourse,  J.;  Sturtevant,  J. 


NELSON  v.  INDUSTRIAL  ACCIDENT  COAfMISSION  et  ax.. 

(Civ.  2402.) 

(District  Court  of  Appeal,   Third  District,  California.     Dec   16,   1921.) 

204  Pacific  Reporter.  23. 

1.  MASTER  AND  SERVANT  —  EVIDENCE  OF  COMPENSABLE 

DISABILITY  HELD  INSUFFICIENT. 

In  proceedings  under  Workmen's  Compensation  Act  for  compensa- 
tion for  disability  consisting  of  abscesses  on  employee's  knees,  caused  by 
strq)tococcus  infection,  where  the  only  expert  witness  sworn  for  him 
testified  that  mjuries  by  a  fall  were  not  contributing  causes  of  the  ab- 
scesses, the  Industrial  Accident  Commission's  conclusion  that  the  evi- 
dence was  insufficient  to  show  that  the  disability  was  proximately  caused 
by  such  fall  was  justified. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [4].) 

Z  MASTER  AND  SERVANT— COMPENSATION  CLAIMANT  RE- 

QUIRED  TO  PRODUCE  OWN  WITNESSES. 

While  tiie  Industrial  Accident  Connnission  'can  summon  witnesses  of 
its  own  motion,  thb  is  only  done  where  the  Commission  finds  the  parties 
unable  or  unwilling  to  produce  testimony  necessary  to  a  decision;  and 
where  a  party  claiming  compensation  has  full  opportunity  to  produce  his 
own  witi^ses,  he  cannot  complain  because  the  Commission  did  not  relieve 
him  from  the  burden  of  producing  them. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  414.) 

3.  MASTER  AND  SERVANT— REHEARING  FOR  ABSENCE  OF 
WITNESSES  AS  TO  COMPENSABLE  DISABILITY  HELD 
PROPERLY  DENIED. 

In  proceedings  under  Workmen's  Compensation  Act,  in  which  em- 
ployer denied  that  employee's  injuries  caused  the  disability  complained  of. 
the  Industrial  Accident  Commissicm's  denial  of  petition  for  rehearing  for 
absence  of  witnesses  -was  proper  where  the  materiality  of  their  testi- 
monv  was  not  shown,  and  none  of  them  could  qualify  as  expert  witnesses, 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  414.) 

Proceeding  under  the  Workmen's  Compensation  Act  (St  1917,  p. 
831)  by  (Tharles  Nelson,  for  compensation  for  injuries,  opposed  by  the 
Yosemite  Lumber  Company,  employer,-  and  the  Manufacturers'  Indemnity 
Exchange,  insurer.  Claim  for  compensation  denied  by  the  Industrial 
Accident  Conunission.  and  petitioner  brings  certiorari  to  review  the  Omq- 
mission's  order.    Order  affirmed. 
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Henry  F.  Price,  of  Merced^  for  petitioner. 

A.  E.  Graupner  and  Warren  H.  Pillsbury.  both  of  San  Francisco,  for 
respondents. 

Finch,  P.  J.  This  is  an  application  to  review  the  decision  of  the  In- 
dustrial Accident  Commission  denying  the  petitioner's  claim  for  compen- 
sation for  jdisability  alleged  to  have  been  caused  by  two  accidents  to  his 
knees  arising  out  of  and  in  the  course  of  his  employment  by  the  Yosemite 
Lumber  Company. 

The  petition  alleges: 

*'l.  That  the  Commission  acted  without  and  in  excess  of  its  powers; 
(2)  that  the  order  and  decision  was  imreasonable;  (3)  that  the  findings 
of  fact  do  not  support  the  order,  decision  and  award  under  review." 

The  Commission  found: 

"That  *  ,  *  *  applicant  fell  from  a  pile  of  lumber  while  in  the 
course  .of  his  employment,  but  the  evidence  is  insufficient  to  establish  as  a 
fact  that  the  disability  complained  of  was  proxiinately  caused  by  said  fall" 

[1]  Dr.  H.  Jalmer  Kylebcrg,  ,a  contract  surgeon  for  the  Yosemite 
Lumber  Company,  who  gave  applicant  professional  treatment  for  the  in- 
juries resulting  from  the  alleged  accidents,  was  sworn  as  a  witness  for 
the  applicant,  and  testified  that  the  alleged  disability  consisted  of  ab- 
scesses on  both  knees  caused  by  streptococcus  infection;  that  the  acci- 
dents alleged  were  slight,  and,  in  the  opinion  of  the  witness,  were  not 
contributing  causes  of  the  abscesses.  No  other  expert  witness  testified. 
The  abscesses  developed  abou^  three  wedcs  after  die  last  accident,  the 
applicant  having  been  engaged  in  his  usual  employment  in  the  meantime. 
The  application  for  compensation  was  not  contested  in  the  sense  in  which 
the  word  "contest"  is  usually  understood.  R.  C.  Dracey,  manager  of  the 
lumber  company,  and  who  represented  the  defendants  at  the  hearing,  be- 
ing called  as  a  witness  for  the  petitioner,  stated: 

"I  think  there  is  no  disposition  on  the  part  of  the  company  to  avoid 
any  issue  raised  by  the  man  or  meet  any  condition  that  the  man  is  en- 
titled to." 

Neither  party  was  represented  by  an  attorney.  The  referee  conducted 
the  examination  in  a  manner  eminently  fair  to  both  parties,  and  the  con- 
clusion reached  is  the  only  one  which  could  reasonably  be  drawn  from  the 
evidence. 

[2,  3]  Attorneys  for  the  Industrial  Accident  Commission  fairly  state 
the  facts  and  the  law  bearing  upon  the  further  contentions  of  petitioner 
as  follows:. 

"Two  hearings  were  held  in  the  case,  of  which  petitioner  concedes 
he  had  notice  and  full  opportunity  to  oresent  all  the  testimony  he  desired 
to  offer:  He  does  not  complain  that  any  testimony  offered  by  him  was 
ruled  out,  that  he  was  misled  by  erroneous  advice  into  omitting  to  secure 
necessary  -testimony,  or  that  any  reasonable  request  for  continuance  for 
the  purpose  of  producing  such  testimony  was  refused.  His  only  complaint 
is  that  the  Commission  did  not  itself  subpoena  and  produce  the  witnesses 
named  by  him.  Obviously  this  is  not  a  valid  ground.  While  the  Indus- 
trial Accident  Commission,  as  pointed  out  by  petitioner,  can  summon  wit- 
nesses of  its  own  nv>tion.  the  fee  to  be  paid  by  the  state,  it  is  not  re- 
quired to  do  so,  and  very  seldom  does  so.  The  state  has  not  appropriated 
sufficient  funds  to  permit  this  to  be  done  in  routine  cases.  This  is  only 
done  where  the  Commission  itself  finds  the  parties  unable  or  unwilling 
to  produce  testimony  necessary  to  the  decision  of  the  case,  and  the  Com- 
mission deems  the  testimony  of  such  witnesses  to  be  vitally  necessary  to. 
the  decision:  As  in  all  other  civil  actions,  the  burden  is  primarily  upon 
each  party  to  produce  his  own  witnesses  to  establish  his  case,  and  where 
the  party  has  full  opportunity  to  produce  his  own  witnesses  he  cannot 
complain  because  the  Commission  did  not  relieve  him-  from  the  burden. 
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furthermore,  respondent  Commission  found  and  determined  in  its 
Older  denying  petition  for  rehearing,  that  such  testimony,  if  received, 
would  not  be  sufficient  tp  affect  the  decision.  It  will  be  noted  that  peti- 
tioner has  at  no  time  indicated  what  these  witnesses  would  testify  to  if 
caAled.  The  burden  is  upon  petitioner  to  show  the  materiality  of  their 
testimony,  which  petitioner  has  failed  to  do.  And,  judging  from  the 
facts  as  shown  by  the  record,  it  seems  impossible  to  see  any  materiality  to 
their  testimony. 

"It  will  be  noted  from  the  Commission's  findings  and  award  that  de- 
cision was  in  favor  of  applicant  as  to  the  occurrence  of  the  injuries  al* 
leged  by  petitioner,  and  as  to  the  fact  that  such  injuries  occurred  in  the 
course  of  and  arose  out  of  his  employment.  Further  testimony  on  bdialf 
of  petitioner  was  therefore  unnecessary  to  establish  these  contentions. 
The  point  upon  which  compensation  was  denied  was  that  petitioner  had 
failed  to  show  that  his  injuries  were  the  cause  of  the  later  abscesses  in 
his  knees.  Neither  of  the  witnesses  whom  petitioner  wished  produced 
covAd  testify  upon  this  point,  as  this  is  purely  a  medical  question,  and 
neither  of  the  witnesses  could  qualify  as  physicians  or  expert  witnesses." 

The  decision  of  the  Commission  is  affirmed. 
We  concur:    Burnett,  J.;  Hart,  J. 


GENERAL  CHEMICAL  CO.  bt  al.  v.  THOMAS  it  al.     (No.  10241.) 

(Supreme  Court  of  Colorado.    Jan.  9,  1922.) 

203  Pacific  Reporter,  660. 

1.  MASTER  AND  SERVANT  —  UMITATION  FOR  TRANSMIS- 

SION   OF   RECORD   TO    INDUSTRIAL   COMMISSION    NOT 

ABROGATED  BY  STAY  OF  EXECUTION. 

Under  Industrial  Commission  Act,  §  106,  requiring  the  record  in  any 
case  to  be  transmitted  to  the  Industrial  Commission  within  20  days  after 
the  order  or  judgment  of  the  district  court,  unless  a  writ  of  error  shall 
be  obtainc^fi  in  the  meantime,  a  stay  of  execution  for '30  days,  if  valid  at 
all,  did  not  abrogate  the  20-day  requirement  entirely,  but  merely  postponed 
the  time  which  the  20  days  began  to  run. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[9].) 

2.  MASTER  AND  SERVANT— WRIT  OF  ERROR  IN  COMPENSA- 

TION CASE  HELD  SUBJECT  TO  DISMISSAL  FOR  DELAY; 
"IN  THE  MEANTIME."- 

Under  Industrial  Commission  Act,  §  106,  lequiring  the  record  in  any 
case  to  be  transmitted  to  the  Industrial  Commission  within  20  days  after 
the  order  or  judgment  oi  the  district  court,  unless  in  the  meantime  a  writ 
of  error  shall  be  obtained  from  the  Supreme  Court,  a  writ  of  error  issued 
more  than  20  xfays  after  the  expiration  of  a  stay  of  execution  will  be  dis- 
missed, though  issued  before  the  record  was  transmitted  to  the  commis- 
si<m;  the  words  ''in  the  meantime"  meaning  "within  the  20  days,"  and 
not  "before  the  issue  of  the  writ  of  error." 

(For  other  cases,  see  Maj^tcr  and  Servant,  Dec.  Dig.  §  418[3H].) 
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3.  MASTER  AND  SERVANT— STATUTE  REQUIRING  DISTRICT 

COURT  TO  TRANSMIT  RECORD  TO  INDUSTRIAL  COMMIS- 

SION  AT  EXPIRATION  OF  20  DAYS  MANDATORY. 

Industrial  Coimnission  Act,  §  105.  relative  to  the  transmission  of  the 

record  to  the  commission  following  an  order  or  judgment  of  the  district 

court,  is  mandatory,  and  it  is  the  duty  of  the  district  court  to  send  the 

record  to  the  commission  at  the  expiration  of  20  days  from  the  order  or 

judgment,  or  within  20  days  from  the  expiration  of  a  stay  of  executioa, 

assuming  that  such  stay  is  proper. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417(9].) 

Department  2. 

Error  to  District  Court,  City  and  County  of  Denver;  Clarence  J. 
Morlcy,  Judge. 

Proceedinij  under  the  Industrial  Commission  Act  by  Emily  Ann 
Thomas,  opposed  by  the  (general  Chemical  Company,  and  the  Fidelity  & 
Casualty  Company  of  New  York.  An  award  of  the  Industrial  Commis- 
sion was  affirmed  by  the  District  Court,  and  defendants  bring  error.  On 
motion  to  dismiss  the  writ    Motion  granted. 

Fred  W.  Varney,  of  Denver,  for  plaintiffs  in  error. 
Henry  E.  May  and  A.  J.  Ciould,  Jr.,  both  of  Denver,  for  defendants 
in  error. 

Dbnibon,  J.  This  is  a  writ  of  error  to  the  Denver  district  court  upon 
a  judgment  rendered  October  5,  1921,  affirming  an  award  by  the  Indus- 
trial Commission' in  favor  of  Emily  Ann  Thomas.  Sixty  days  were  al- 
lowed for  9^  bill  of  exceptions,  which  was  signed  November  10th,  and  3Q 
days*  stay  of  execution.    December  12th  this  writ  of  error  was  sued  out 

The  Industrial  Commission  Act  (Laws  of  1919,  page  744,  §  106)  pro- 
vides : 

"The  record  in  any  case  shall  be  transmitted  to  the  commission  within 
twenty  days  after  the  order  or  judgment  of  the  court,  unless,  in  the  mean- 
time, a  writ  of  error  addressed  to  the  district  court  s'jsdl  be  obtained 
from  the  Supreme  Cour|,  for  the  review  of  such  order  or  judgment" 

The  defendants  in  error  move  to  dismiss  the  writ,  because  it  was 
sued  out  neither  within  said  20  da3r8  nor  within  20  days  from  the  expira- 
tion of  the  said  30  days.    The  motion  must  be  granted. 

[1]  The  plaintiff  in  error  claims  that  the  point  was  waived,  because 
the  defendants  in  error  did  not  object  at  the  time  the  30  days  for  the  bill 
was  granted.  Whether  this  waived  the  transmission  of  the  record  within 
20  days  from  the  judgment  we  do  not  determine;  but  it  did  not  waive  the 
requirement  that  such  transmission  be  made  within  20  days  from  the  end 
of  'tiie  30  days'  stay  granted  by  the  court  If  the  court  had  power  to 
grant  that  30  days  at  all,  which  we  do  not  determine,  the  most  that  the 
plaintiff  in  error  could  claim  for  it  would  be  that  it  postponed  the  time 
at  which  the  20  days  began  to  run,  not  that  it  abrogated  the  20-day  re- 
quirement entirely. 

[2,  3]  It  is  claimed  tiiat,  since  the  writ  of  error  was  actually  issued 
before  the  record  was  transmitted  to  the  commission,  it  ought  not  to  be 
dismissed ;  but  this  argument  is  not  sound.  The  words  "in  &e  meantime" 
mean  "within  the  t^venty  days,"  not  "before  the  issue  of  the  writ  of  er- 
ror," and  the  delay  of  the  clerk  in  transmitting  the  record,  being  a  dis- 
obedience of  the  law,  cannot  avail.  The  statute  is  an  express  mandate  in 
form,  its  purpose  is  to  secure  speedy  compensation  for  those  in  need,  to 
relieve  from  the  law's  delay  those  unable  to  bear  it,  by  doing  away  mA 
just  such  delays  as  have  occurred  here;  it  is,  then,  mandatory  in  substance^ 
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It  was  tiie  duty  of  the  district  court  to  send  the  record  to  the  commis* 
sioQ  as  soon  as  the  20  days  expired,  or,  if  the  allowance  of  the  30  days 
for  the  hill  was  proper,  then  within  20  days  from  the  end  thereof. 

The  motion  is  granted. 

Teller,  Acting  C.  J.,  and  Whitford,  J.,  concur. 


INDUSTRIAL  COMMISSION  OF  COLORADO  bt  al.  v.  GENERAL 

ACCIDENT,  FIRE  &  LIFE  ASSURANCE  CORPORATION. 

Ltd.,  ET  AL..  (No.  10239.) 

(Supreme  Court  of  Colorado.    Fetx  6,  1922.) 

204  Pacific  Reporter,  338. 

1.  MASTER  AND  SERVANT— COURT  MAY  NOT  SET  ASIDE  IN- 

DUSTRIAL COMMISSION'S  FINDING  OF  FACT  AS  AGAINST 

EVIDECE     AND     ORDER     COMPENSATION     AWARD 

AMENDED  ACCORDINGLY. 

The  district  court  has  no  right  to  set  aside  or  amend  a  finding. of 
fact  by  the  Industrial  Commission  as  having  no  support  in  the  evidence, 
and  order  the  award  amended  accordingly,*  hut  under  Laws  1919,  c.  210,  § 
103.  it  can  set  aside  the  Commission's  order  or  award  only  on  the  grounds 
(a)  that  the  Commission  acted  without  or  in  excess  of  its  powers;  (b> 
that  the  finding,  order,  or  award  was  procured  by  fraud;  or  (c)  that  the 
Commission's  findings  of  fact  do  not  support  the  order  or  award 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER  AND  SERVANT  —  LOSS  OF  PARTS  OF  FINGERS 

COMPENSABLE  AS  PARTIAL  LOSS  OF  USE  OF  HAND. 

In  case  of  loss  of  parts  of  thumb  and  fingers,  award  of  compensation 
need  not  be  by  adding  the  scheduled  benefits  for  such  losses  in  the  first 
part  of  Laws  1919,  c  210,  §  73,  but  may  be  for  partial  los?  of  use  of  the 
hand  under  section  7Sg, 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[12].) 

3.  MASTER  AND  SERVANT— PAYMENT  BEFORE  COMPENSA- 

TION AWARD  CREDITED  ON  AWARD. 

Whatever  has  been  paid  by  the  insurer  to  an  injured  employee  before 
award  of  the  Industrial  Commission  is  to  be  credited  on  the  award,  whkh 
does  not  purport  to  be  of  an  additional  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [17].) 

Error  to  District  Court,  City^  and  Coupty  of  Denver;  Clarence  J. 
Morley,  Judge. 

Action,  by  the  (General  Accident,  Fire  &  Life  Assursmce  Corporation. 
Limited,  and  another,  respectively,  insurer  and  employer,  against  the  In- 
dustrial Commission  of  Colorado  and  Ralph  McCoimell,  to  avoid  an  award 
made  by  it  to  him.  There*  was  a  judgment  remanding  the  cause  to  the 
Commission,  with  directions  to  amend,  and  the  Commission  and  claimant 
bring  error;  the  employer  and  insurer  assigning  cross-error.  Reversed 
and  remanded,  with  directions. 
tl    ■  Vot  nc— Comp. 
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Victor  E.  Keyes,  Atty.  Gen.,  and  John  S.  Fine,  Asst  Atty.  Gen.,  for 
the  Industrial  Commission. 

H.  I.  Garbutt  of  Ft.  Collins,  for  Ralph  McConnell. 
Frank  L.  Grant,  of  Denver,  for  defendants  in  error. 

Allen,  J.  In  a  proc  ^ding  for  compensation  under  the  Workmen's 
Compensation  Act  (Laws  i919,  c.  210),  the  Industrial  Commission  made 
an  award  in  favor  of  the  claimant,  Ralph  McConnell.  The  employer  and 
the  insurer  brought  an  action  in  the  district  court  to  set  aside  the  findings 
and  award.  Upon  a  hearing,  the  district  court  remanded  the  cause  to  the 
Industrial  Commission,  with  directions  to  amend  die  award.  The  defend- 
ants, the  Commission  and  the  claimant,  bring  the  cause  here  foe  review, 
and  cross-error  is  assigned  by  plaindfls,  the  employer  and  the  insurer. 

[1]  The  plaintiffs  in  error  complain  of  the  district  court's  direction.' 
to  amend  the  award.  The  Commission  made  a  finding  as  to  the  average 
weekly  wage  of  the  claimant.  The  district  court  set  aside  the  finding  on 
the  ground  that  it  had  no  support  in  the  evidence,  and  substituted  a  find- 
ing of  its  own,  and  ordered  the  award  amended  accordingly.  This  was 
error.  The  court  had  no  right  to  set  aside  or  to  amend  a  finding  of  fact, 
and  then  order  the  award  to  be  amended  accordingly.  The  only  grounds 
upon  when  a  court  may  set  aside  an  order  or  award  of  the  Conunission 
are  set  forth  in  section  103,  c.  210,  Session  Laws  of  1919,  namely:  (a) 
That  the  Commission  acted  without  or  in  excess  of  its  powers;  (b)  that 
the  finding,  order,  or  award  was  procured  by  fraud;  and  (c)  that  the 
findings  of  fact  by  the  Commission  do  not  support  the  order  or  award. 

The  assignments  of  cross-error  'raise  the  ci  esdon  whether  the  Con>- 
mission  correctly  designated  the  loss  for  whic(  cddent  benefits  are  al- 
lowed. The  claimant's  injury  resulted  from  get  ;  his  hand  into  a  sau- 
sage grinder.  A  physician  and  surgeon  testified  \at  the  claimant, suf- 
fered the  loss  of  thumb,  index  finger,  and  middle  fi  'er,  each  being  taken 
off  at  the  proximal  joint;  that  the  hand  has  been  ipaired  70  per  cent 
The  witness  was  asked: 

"How  do  you  determine  the  basis  of  disability,  '^Ktor,  as  70  per 
cent?" 

His  answer  was: 

**Loss  of  action  of  the  hand  from  the  wrist  down.  *  has  lost  the 
thumb,  both  the  index  and  middle  fingers,  and  he  has  lost  i  the  gripping 
power  of  his  hand." 

The  Commission  found,  and  made  the  award  according!. 

*That  the  claimant  has  sustained  a  permanent  disability  \  ual  to  a 
70  per  cent,  loss  of  the  use  of  his  right  hand  measured  from;  t ,   wrist" 

[2]  The  contention  of  the  defendant  in  error  is  claimant  was  entitled 
only  to  comp^sation  for  the  loss  of  the  thumb  and  fingers;  in  '>ther 
words,  that  the  Commission  was  boimd  to  act  only  under  the  first  pfit.t  of 
section  73  of  the  act  of  1919,  which,  so  far  as  material  here,  reads  as  fol- 
lows: 

''In  cases  included  in  the  following  schedule  the  disability  in  each 
case  shall  be  deemed  to  continue  for  the  period  specified  and  the  com- 
pensation to  be  paid  for  siKh  loss  shall  be  specified  hesein,  to  wit:  *  *  * 
The  loss  of  hand  104  weeks.  ♦  ♦  *  The  loss  of  a  thumb  at  the 
proximal  joint  35  weeks.  *  ♦  ♦  Loss  of  an  index  finger  at  the  prox- 
imal joint  18  weeks.  ♦  ♦  ♦  Loss  of  a  middle  finger  at  the  proximal 
joint  13  weeks." 

The  Commission  proceeded  under  subdivision  (g)  of  section  73,  which, 
so  far  as  material  in  this  connection,  reads  as  follows: 

*'Where  an  injury  causes  the  loss  of  use  or  partial  loss  of  use  of  any 
member  or  members  specified  in  the  foregoing  schedule,  the  Conunission 
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may  determine  the  disability  suffered  and  the  amount  of  compensation  to 
be  awarded,  by  awarding  compensation  which  shall  bear  such  relation 
to  the  amount  stated  in  the  above  schedule  for  the  loss  of  a  member  or 
members  as  the  disabilities  bear  to  the  loss  produced  by  the  injuries  named 
in  the  schedule." 

This  provision  authorizes  the  finding  and  award  of  the  Commission 
in  respect  to  the  matter  now  under  consideration.  The  schedule,  hereto- 
fore quoted,  includes  "the  loss  of  a  hand."  Under  subdivision  (g)  the 
Commission  could,  as  it  did,  award  compensation  fdr  the  "'partial  loss  of 
use"  of  the  hand. 

In  North  Beck  Mining  Co.  v.  Industrial  Commission  (Utah)  200  Pac 
111,  the  claimant  had  suffered  the  total  loss  of  some  of  his  fingers  and  the 
partial  loss  of  others,  and  it  was  held  that  the  Commission  was  not 
obliged  to  compensate  for  the  loss  by  adding  the  scheduled  benefits  for  the 
loss  of  each  finger,  or  proceed  imder  the  schedules  for  specific  losses,  but 
could  act  under  that  clause  of  the  statute  which  allowed  compensation  foe 
the  loss  of  a  "bodily  function  not  otherwise  provided  for,"  and  thereby 
make  an  award,  as  it  did  in  that  case,  for  the  partial  loss  of  the  use  of 
the  hand.  The  conclusion  we  reach  is  also  supported  by  Rockwell  v. 
Lewis,  168  App.  Div.  674,  154  N.  Y.  Supp.  893,  holding  that— 

"Where  the  loss  or  injury  to  fingers  and  thumb  result  in  the  per- 
manent loss  of  the  use  of  the  hand,  *  *  *  the  Commission  is  author- 
ized to  recognize  this  fact  and  to  treat  the  hand  as 'lost  in  fixing  the  com- 
pensation," instead  of  confining  the  compensation  to  the  schedule  rate  for 
fingers. 

In  the  instant  case  the  Commission  correctly  treated  the  partial  loss 
of  the  use  of  the  hand  as  being  the  compensable  loss  sustained.  It  com- 
mitted no  error  in  not  designating  the  injury  as  a  loss,  of  the  thumb  and 
fingers  and  awarding  the  scheduled  benefits  for  the^loss  of  such' mem- 
1>crs. 

[3]  It  is  further  argued  that  the  Commission  could  not  award  com- 
pensation for  the  loss  of  thumb  .and  fingers  under  the  schedule  and  then 
add  thereto  the  compensation  allowed  for  the  loss  or  partial  loss  of  the 
use  of  the  hand.  With  this  contention  we  agree,  but  not  with  the  further 
assertion,  or  the  assumption,  that  there  was  an  award  of  double  compen- 
sation in  tins  case.  It  is  admitted  by  the  pleadings  that  the  insurer,  prior 
to  the  .hearing  and  the  award,  paid  to  claimant  the  amount  of  compensa- 
tion, where  Ae  average  wedcly  wage  is  $10,  which  the  statute  provides 
for  the  loss  of  thumb  and  two  fingers.  The  Commission's  award  does  not 
pttrport,  however,  to  be  one  of  an  additional  compensation.  The  award 
is  the  full  or  entire  compensation;  and  whatever  the  insurer  has  already 
paid  may  and  should  be  credited  upon  the  award. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  directiops  to 
affirm  tiie  findings  and  award  of  the  Industrial  Compiission. 

Teller,  J.,  sitting  for  Scott,  C.  J.,  and  Whitford,  J.,  concur. 


INDUSTRIAL  COMMISSION  OF  COLORADO  et  al.  v.  -PEPPAS. 

(No.  10224.) 

(Supreme  Court  of  Colorado.    Jan.  9,  1922.) 

203  Pacific  Reporter,  664. 

1.  MASTER   AND  SERVANT  —  CLAIM   FOR   COMPENSATION 
HELD  BARRED  BY  FAILURE  TO  GIVE  NOTICE. 
Under  Laws  1915,  p.  551,  §  62,  providing  that  the  failure  to  give  no- 
tice of  claim  ior  compensation  within  30  days  ^miH  not  bar  recovery  if  the 
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claimants  were  nonresidents,  but  that  if  no  such  notice  is  given  and  no 
payment  of  compensation  has  been  made  within  one  year  from  the  acci- 
dent the  right  to  compensation  shall  be  wholly  barred, "the  wife  of  a  de- 
ceased employee  cannot  recover  compensation,  though  she  resided  in 
Greece,  and  that  country  was  blockaded  at  the  time  of  the  accident,  where 
no  claim  was  made  by  her  within  one  year  after  the  time  she  received 
actual  notice  of  the  accident,  even  if  the  blockade  would  have  excused 
delay  before  receiving  such  notice: 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

2.  MASTER  AND  SERVANT  —  APPLICATION  TO  INDUSTRIAL 

COMMISSION   PREREQUISITE  TO   REVIEW   BY   COURT 

^'HEARING." 

Under  Laws  1915,  p.  556,  §  11,  prohibiting  an  action  to  set  aside  an 
award  of  the  Industrial  Commis;sion  unless  the  plaintiff  shall  have  first 
applied  to  the  Commission  for  a  hearing  thereon,  the  hearing  required 
is  a  hearing  upon  the  application  to  set  aside  or  vacate  the  award,  and 
the  condition  is  not  satisfied  by  the  original  hearing  upon  which  the  award 
was  based. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  417[1].) 

(For  other  definitions,  sec  Words  and  Phrases.  First  and  Second 
Series,  Hearing.) 

3.  MASTER  AND  SERVANT— AMENDMENT   REGULATING  RE- 

VIEW OF  COMPENSATION  AWARD  RETROACTIVE. 

The  amendment  to  the  Workmen*s  Compensation  Act  by  Laws  1919, 
p.  741,  §  98,  ^  as  to  provide  that  no  action  to  vacate  an  award  of  the 
Commission  ^all  be  brought  unless  the  plaintiff  has  first  applied  to  the 
Commission  for  a  review,  is  remedial,  and  applies  to  .an  award  made  af- 
ter its  enactment,  though  the  injury  was  received  before  it  was  enacted. 

(For  other  cases.,  see  Master  and  Servant,  Dec.  Dig.  §  417[1I.) 

Departmient  3. 

Error  to  District  Court  City  and  County  of  Denver;  Qarence  J. 
Morley,  Judgq. 

Proceedings  by  Sophia  James  Pappas  under  the  Workmen's  Compen- 
sation Act  to  recover  compensation  for  the  death  of  her  husband,  opposed 
by  the  Tioga  Coal  Company,  employer,  and  the  Employers*  Mutual  In- 
surance Company.  An  award  by  the  Industrial  Commission  denying  the 
claim  was  reversed  by  the  district  court,  and  the  Industrie  Commission, 
the*  employer,  and  insurer  bring  error.  Reversed-  and  remanded,  with 
directions  to  affirm  the  award  of  the  Commission. 

Decedent,  Peppas,  a  citizen  of  Greece,  was  the  husband  of  defendant 
in  error  (hereinaiter  referred  to  as  plaintiff)  and.  she  and  her  children 
still  reside  there.  Pappas  was  injured  November  14,  1916,  and  from  the 
effects  of  that  injury  died  four  days  later.  Greece  was  blockaded  from 
November,  1916.  to  August,  1917.  Plaintiff  received  information  of  Ac 
death  in  November,  1917,  and  executed  and  sent  to  the  United  States  a 
power  of  attorney,  authorizing  two  persons  named  therein  to  represent 
her  in. connection  with  any  rights  or  claims  she  might  have  by  reason  of 
said  injury  and  death.  No  action  was  taken  under  said  power  of  attorney. 
January  6,  1920,  the  Consul  of  Greece^  stationed  at  San  Francisco,  filed 
claim  for  compensation  with  thb  Industrial  Commission.  August  16.  1921. 
the  Commission  rendered  its  findings  and  award,  denying  the  claim.  An 
appeal  was  taken  to  the  district  court,  where  the  findings  and  award  were 
reversed.     To  review  that  judgment  the  cause  is  now  be/ore  us. 
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Victor  E.  Keyes,  Atty.  Gen.,  and  John  S.  Fine,  Asst.  Atty.  Gen.,  for 
Industrial  Commission. 

Frank  C.  West,  of  Denver,  fbr  Tioga  Coal  Co.  and  Employers*  Mut. 
Ins.  Co. 

N.  C.  Calogeras,  of  Denver,  for  defendant  in  error. 

Burke,  J.  (after  stating  the  facts  as  above).  [1]  The  findings  and 
award  of  the  Industrial  Commission  can  be  upheld,  and  the  judgment 
of  the  district  court  reversed,  only  upon  two  grounds:  (1)  That  the  claim 
was  not  filed  in  time;  (2)  that  no  motion  for  a  rehearing  was  presented 
to  the  Commission. 

1.  Section  62,  ch.  179,  Laws  1915,  reads  in  part: 

**No  claim  to  recover  compensation  under  this  act  shall  be  maintained 
unless,  within  thirty  days  after  the  occurrence  of  the  accident  which  is 
claimed  to  have  caused  the  injury  or  death,  notice  in  writing,  stating  the 
name  and  address  of  the  person  injured,  the  time  and  place  where  the 
accident  occurred,  the  nature  and  cause  of  the  injury,  and  making  a  claim 
for  compensation  with  respect  to  injury,  and  signed  by  the  person  injured, 
or  by  some  one  in  his  behalf,  or  in  case  of  death,  by  a  dependent  or  some 
one  on  his  behalf,  stating  also  the  names  and  addresses  of  each  depend- 
ent, shall  be  served  upon  the  commission:  ♦  *  *  Provided,  however, 
that  the  failure  to  give  any  such  notice  or  any  defect  or  inaccuracy  therein, 
shall  not  be  a  bar  to  a  recovery  under  this  act,  if  it  h  found  as  a  fact  in 
the  proceedings  for  the  collection  of  the  claim,  ♦  *  *  that  said  claim- 
ants were  nonresidents;  ^nd,  provided  further,  that  if  no  such  notice  is 
given,  and  no  payment  of  compensation  has  been  made  within  one  year 
from  the  date  of  the  accident,  the  right  to  compensation  therefor  shall 
be  wholly  barred." 

It  is  undisputed  that  tio  such  notice  was  given  and  no  payment  made 
within  one  year  from  the  date  of  the  accident  It  is  contended  that  the 
existence  of  the  war  and  the  blockade  of  Greece  prevented  such  action 
and  excused  the  failure.  This  would  be  true  only  in  so  far  as  those 
facts  were  responsible  for  the  failure.  Plaintiff  received  actual  infor- 
mation of  the  death  in  November,  1917.  Conceding  everything  claimed 
on  her  behalf,  the  statute  would  begin  to  run  on  that  date.  The  claim 
would  be  barred  in  November,  1918,  and  it  was  not  filed  for  more  than 
one  year  thereafter. 

2.  Section  77  of  said  Act  of  1915  reads  in  part  as  follows: 

**No  action,  proceeding  or  suit  to  se^  aside,  vacate  or  amend  any  find- 
ing, order  or  award  of  the  commission,  or  to  enjoin  the  enforcement 
thereof,  shall  be  brought  unless  the  plaintiff  shall  have  first  applied  to 
the  commission  for  a  hearing  thereon  as  provided  in  this  act." 

This  chapter  was  amended  in  1919,  and  appears  as  chapter  210  of 
the  acts  of  that  year.     Section  98  thereof  reads  in  part  as  follows: 

"No  action,  proceeding  or  suit  to  set  aside,  vacate  or  amend  any  find- 
ing, order  or  award  of  the  Commission,  or  referee,  or  to  enjoin  the  en- 
forcement thereof,  shall  be  brought  unless  the  plaintiff  shall  have  first 
applied  to  the  Commission  for  a  review  as  herein  provided." 

f2,  3]  No  application  herein  was  made  to  the  Commission  for  a  "re- 
view," or  for  a  "hearing"  save  the  original  hearing  upon  the  claim. 
Plaintiff  contends  that  the  act  of  1915  is  applicable,  and  that  that  portion 
of  it,  above  quoted,  does  not  relate  to  a  review.  With  this  position  we 
cannot  agree.  The  **hearing"  there  referred  to  is  a  hearing  upon  the  "ac- 
tion, proceeding,  or  suit  to  set  aside,  vacate  or  amend,"  and  the  construc- 
tion to  be  griven  the  section  is  exactly  the  construction  which  the  parti- 
cular language  of  the  act  of  1919  makes  inevitable.  They  both  mean  the 
same  thing.  But  even  this  construction  is  unnecessary  because  the  sec- 
tion is  remedial  and  the  law  in  force  January  6.  1920,  -at  the  time  of  the 
ruling  of  the  Commission  is  the  law  applicable.  That  law  is  the  act  of 
1919. 
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In  view  of  the  foregoing,  the  consideration  of  other  incidental  ques- 
tions raised  by  this  record  is  qnnecessary.  The  judgment  is  reversed*  and 
the  cause  remanded,  with  directions  as  to  district  court  to  enter  judg- 
ment affirming  the  findings  and  award  of  the  Commission. 

Teller.  J.,  sitting  for  Scott.  C.  J.,  and  Allen,  J.,  sitting  for  Bailey,  J^ 
concur. 


McNEIL  V.  PANHANDLE  LUMBER  CO.  et  al.     (No.  3814.) 

(Supreme  Court  of  Idaho.    Dot   31,  1921.) 

203  Pacific' Reporter,  1068. 

1.  MASTER  AND  SERVANT  —  WORKMEN'S  COM  PENS  ATIOl*- 

LAW  LIBERALLY  CONSTRUED. 

The  Workmen's  Compensation  Law  of  this  state  and  all  proceedings 
under  it  are  to  be  liberally  construed  with  a  view  to  effect  the  object  of 
said  law  and  to  promote  justice. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  348.) 

2.  MASTER  AND  SERVANT  —  EVIDENCE  TO  SUSTAIN  FIND- 

INGS IN  COMPENSATION  CASE  CONSIDERED  ACCORDING 

TO  RULES  APPLICABLE  TO  COURTS. 

In  reviewing  .hearings  before  the  Industrial  Accident  Board  upon  the 
question  as  to  whether  the  evidence  submitted  sustains  the  findings  of  the 
Board,  the  courts  will  consider  the  competency,  relevancy,  and  materiality 
of  the  evidence*  according  to  the  rules  applicable  to  trials  in  courts. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[11.) 

3.  MASTER  AND   SERVANT— FINDINGS  OF   INDUSTRIAL  AG 

CIDENT  BOARD  CONCLUSIVE  ON  APPEAL. 

The  findings  of  fact  of  the  Industrial  Accident  Board,  when  supported 
by  competent  evidence,  are  conclusive  on  appeal  to  the  district  court  qr  to 
this  court;  the  jurisdiction  of  said  courts  being  limited  to  a  review  of 
questions  of  law. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

4.  MASTER  AND  SERVANT  —  "ACCIDENT"  WITHIN  COMPEN- 

SATION LAW  DEFINED. 

The  word  ^'accident*'  is  used  in  the  Workmen's  Compensation  Law 
of  this  state  in  the  '^popular  and  ordinary  sense  of  the  word  as  denoting 
an  unlooked-for  mishap  or  an  untoward  event  which  is  not  expected  or 
designed." 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

(For  other  definitions,  see  Words  and  Phrases.  First  and  Second 
Series,  Accident — .Xccidental.) 

5.  MASTER  AND  SERVANT  —  FIXING  TIME  OF  COMPENSA- 

BLE ACCIDENT  WITH  REASONABLE  PROBABILITY  SUF- 
FICIENT. 

In  case  of  claims  under  xhe  Workmen's  Compensation  Law,  if  the 
accident  is  one  whose  happening  cannot  be  fixed  as  of  a  specific  date,  it 
is  sufficient  to  establish  such  time  with  reasonable  probability. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4] T) 
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d  MASTER  AND  SERVANT  —  "TOTAL  DISABILITY"  WITHIN 

COMPENSATION  LAWI  DEFINED. 

"Total  disability"  as  used  in  the  Workmen's  Compensation  Law  of 
this  state  takes  no  account  of  a  state  of  partial  disability  or  impaired 
healdi  existing  in  the  claimant  previous  to  die  happening  of  the  aoddent 
claimed  to  have  caused  such  "total  disability." 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[5].) 

7.  MASTER   AND   SERVANT  —  APPEAL  LIES   TO   SUPREME 

COURT    FROM    JUDGMENT    AFFIRMING    OR    REVERSING 

COMPENSATION  AWARD. 

Appeal  lies  to  this  court  from  a  judgment  of  a  district  court  affirming 
or  reversing  an  award  of  compensation  by  the  Industrial  Accident  Board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[1].) 

Appeal  from  District  Court,  Kootenai  County;  John  M.  Fl)mn.  Judge. 

Application  by  S.  E  McNeil  for  an  award  under  the  Workmen's 
Compensation  Law,  opposed  by  the  Panhandle  Lumber  Company,  em- 
ployer, and  iEtna  Casualty  &  Surety  Company,  insurer.  Award  for  the 
applicant,  and  the  employer  and  insurer  appealed  to  the  district  court. 
Findings  of  the  Board  sustained,  and  the  award  affirmed.  Defendants  ap- 
peal, and  respondent  moves  for  dismissal.  Judgment  of  the  district  court 
affirmed. 

Harry  M.  Morey,  of  Boise,  and  Post,  Russell  &  lliggins  and  A.  O. 
Stuberb,  all  of  Si)dcane,  Wash.,  for  appellants. 

Potts  &  Wemette,  of  Coeur  d'Alene,  for  respondent. 

Dunn,  J.  In  January,  1920,  respondent  was.  in  the  employ  of  appel- 
lant Panhandle  Lumber  Company,  hereinafter  called  the  Lumber  Com- 
pany, and  was  engaged  in  building  roll  ways  and  handling  sawlogs.  He 
worked  alone,  and  the  undisputed  testimony  as  shown  by  the  record  is 
that  the  labor  he  performed  involved  a  considerable  amount  of  heavy 
lifting.  He  claims  to  have  lost  the  sight  of  his  right  eye  by  detachment 
of  the  retina  as  a  result  of  this  labor  and  to  hav&  been  totally  disabled 
thereby;  the  sight  of  his  left  eye  having  been  lost  through  an  accident 
some  eight  years  before.  He  applied  to  respondent,  the  insurer  of  the 
Lumber  Company,  the  -<Etna  Casualty  &  Surety  Company,  hereinafter 
called  the  Surety  Company,  for  compensation  on  account  of  said  injury, 
but  said  Surety  Company  denied  liability.  Thereafter  respondent  de- 
manded of  the  Industrial  Accident  Board  a  hearing  before  a  committee 
of  arbitration,  which  was  granted,  and  the  arbitration  committee  found 
according  to  respondent's  contention,  awarding  hitp  $12  per  week  for  a 
period  of  13  weeks  and  3  uays,  that  being  the  period  of  temporary  total 
incapacity  for  work,  and  $12  per  week  for  a  period  of  400  weeks. 

Appellants  thereupon  made  application  to  the  Industrial  Accident 
Board,  hereinafter  called  the  Board,  for  a  review  of  the  decision  of  the 
committee  of  arbitration,  which  was  granted.  By  stipulation  of  the  at- 
torneys for  appellants  and  respondent  the  testimony  taken  before  the 
arbitration  committee  was  admitted  and  considered  by  the  Board  the  same 
as  if  the  witnesses  were  personally  present  and  testif3ring  before  said 
Board,  and  in  addition  thereto  certai-  oral  and  written  testimony  was 
introduced  on  behalf  of  appellants.  The  Board  made  findings  of  fact  and 
rulingrs  of  law  and  awarded  respondent  the  sum  of  $12  per  week  for  15 
weeks  and  3  days,  the  period  of  temporary  total  incapaci^  for  work,  and 
$12  per  week  for  a  period  of  384  weeks  and  4  days,  for  the  reason  that 
the  injury  sustained  by  respondent  had  caused  total  disability,  and  further 
awarded  him  $6  per  week  during  the  remainder  of  his  life,  said  allowance^ 
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of  $6  per  week  to  begin  after  the  expiration  of  said  period  of  384  weeks 
and  4  days.  The  Board  further  found  that- there  was  then  due  respondent 
the  sum  of  $816,  the  amount  of  compensation  that  had  accrued  from  the 
1st  day  of  February,  1920,  to  the  date  of  said  decision.  The  award  made 
by  said  Board  required  further  that  after  the  payment  of  said  sum  of 
^16  the  remainder  of  ssiid  award  should  be  paid  to  respondent  in  monthly 
payments  commencing  30  days  from  the  date  of  said  decision. 

Appeal  \^as  taken  from  the  decision  of  the  Board  to  the  District 
court  of  Kootenai  county,  and  said  court  on  reviewing. said  decision  made 
tindings  of  fact  sustaining  the  decision  of  the  Board  in  every  particular 
and  entered  its  decree  affirming  in  toto  the  award  made  by  said  Board. 

Appeal  was  taken  from  the  judgment  of  the  district  court,  which  re- 
spondent now  moves  to  dismiss  on  the  ground  that  the  law  of  this  state 
makes  no  provision  for  such  appeal,  and  on  the  further  ground  that  this 
court  has  no  jurisdiction  to  consider  such  appeal. 

[7]  Section  9,  art.  5,  of  the  state  Constitution  provides: 

"The  Supreme  Court  shall  have  jurisdiction  to  review,  upon  appeal, 
any  decision  of  the  district  courts,  or  the  judges,  thereof." 

C.  S.  §  7149,  provides  that— 

**A  judgment  or  order,  in  a  civil  action,  except  when  expressly  made 
final,  may  be  reviewed  as  prescribed  in  this  code,  and  not  otherwise." 

C.  S.  §  7151,  provides: 

"Any  party  aggrieved  may  appeal  in  the  cases  prescribed  in  this  code." 

Section  6270a  of  the  Workmen's  Compensation  Law  (Session  Acts 
1921,  p.  479),  referring  to  the  action  to  be  taken  by  the  district  court  on 
deciding  a  matter  appealed  to  said  court  from  the  Board,  provides  that — 

"The  record  in  any  case  shall  be  transmitted  to  the  board  within  20 
days  after  the  order  or  judgment  of  the  court,  unless  appeal  has  been 
taken  from  such  order  or  judgment." 

Section  6272a  of  the  Workmen's  Compensation  Law  (Session  Acts 
1921,  p.  480)  provides  that— 

"Whenever  ^any  question  involving  compensation  of  an  injured  cm 
ploye^.  or  his  dependents,-  is  appealed  to  the  district-  court  or  Supreme 
Court  by  the  employer  and  the  appellate  court  finds  in  favor  of  the  em- 
ployee in  an  amount  equal  to  or  greater  than  the  award  of  the  board,  then 
the  employer  shall  pay,"  etc.^ 

Section  627 i  of  the  Workmen's  Compensation  Law  as  amended  (Ses- 
sion Acts  1921,  pp.  479  and  480)  provides  for  filing  in  the  proper  district 
court  of  the  state  a  certified  copy  of  a  decision  of  the  Industrial  Acci- 
dent Boarc^  awarding  compensation  from  which  no  appeal  has  been  taken 
and  for  the  rendering  of  a  decree  or  judgment  of  said  court  in  accord- 
ance therewith  and  providing  that  such  decree  or  judgment  shall  have 
the  same  effect  as  though  it  had  been  rendered  in  a  suit  duly  heard  and 
determined  by  said  court,  except  that  there  shall  be  no  appeal  therefrom. 

Nowhere  does  the  law  make  final  such  a  judgment  of  the  district 
court  as  is  under  consideration  in  this  case.  The  language  in  the  sections 
of  the  Workmen's  Compensation  Law  quoted  and  referred  to  above  clearly 
imply  a  legislative  intent  that  judgments  oi  the  district  courts  in  .such 
cases  as  this  shall  be  appealable.  While  the  law  does  not  expressly  limit 
the  time  within  which  such  appeal  shall  be  taken,  we  think  a,  fair  and 
reasonable  construction  of  the  language,  of  section  6270a,  supra,  justifies 
the  conclusion  that  it  was  the  intention  of  the  Legislature  that  such  ap- 
peals shoiUd  be  taken  within  20  days  after  the  order  or  judgment  appealed 
from,  and  before  the  return  of  the  record  to  the  industrial  Accident 
Board.    The  motion  to  dismiss  the  appeal  is  denied. 

Appellants  filed  what  they  termed  a  demurrer  to -the  first  notice  of 
injury  and  preliminary  application  for  compensation  and  also  to  the  find- 
ings of  fact  of  the  arbitration  committee  and  to  the  findings  of  fact  of 


Digitized  by  VjOOQIC 


1922.]  McNeil  v.  panhandle  LBR.  CO.     (Ida.)  345 

the  Board  on  the  ground  that  the  facts  stated  in  the  notice  and  applica- 
tion for  compensation  and  the  findings  of  the  arbitration  committee  and 
Board  are  not  sufficient  to  constitute  a  compensable  claim  undef  the  ^/brk- 
men's  Compensation  Law  (C.  S.  §§  6213-6339).  They  also  filed  a  motion 
for  an  order  of  the  district  court  setting  aside^  vacating,  and  holding  for 
naught  the  award  of  the  committee  of  arbitration  and  of  the  Board  on 
the  groimd,  in  substance,  that  the  evidence  submitted  by  the  claimant  is 
insufficient  to  sustain  the  findings  of  the  arbitration  committee  or  the 
Board  or  the  award  made  by  them  to  respondent.  Attorneys  for  the  re- 
spondent objected  to  the  hearing  of  said  demurrer  and  motion  for  the 
reason  that  there  is  no  authority  under  the  laws  of  this  state  for  filing 
such  demurrer  or  motion.  The  court  held  that  the  filing  of  the  demurrer 
and  motion  was  without  authority,  and  that  this  was  improper  practice 
under  the  law  of  this  state,  and  therefore  overruled  said  demurrer  and 
denied  the  said  motion.  The  court  suggested,  however,  that  the  better 
practice  on  appeal  to  the  district  court  in  such  cases  as  this  would  be  for 
appellant  to  set  out,  either  in  the  notice  of  appeal  or  in  some  other 
formal  manner,  the  errors  of  law  upon  which  the  appeal  is  based.  That 
not  having  been  done  in  this  case,  the  district  court  considered  all  the 
questions  raised  either  in  the  demurrer  or  motion  before  making  the  rul- 
ings above  noted.  ' 

Appellants  assign  on  their  appeal  to  this  court  the  following  errors: 

(1)  The  court  erred  in  overruling  appellants'  demurrer. 

(2)  The  court  erred  in  denying  appellants-  motion  to  'set  aside  the 
findings  of  fact,  conclusions  of  law,  and  award  of  the  Industrial  Accident 
Board.  . 

(3)  There  is  no  evidence  to  sustain  the  judgment  of  the  trial  court 
to  the  effect  that  there  was  an  "accident"  sustained  by  plaintiff  while 
working  for  the  Panhandle  Lumber  Company. 

(4)  The  evidence  is  insufficient  to  sustain  the  amount  of  the  judg- 
ment in  that  there  is  no  evidence  to  show  that  claimant  would,  under  any 
conditions,  be  entitled  to  compensation  at  the  rate  of  $12  per  week  under 
the  terms  of  the  Workmen's  Compensation  Law  of  the  state  of  Idaho. 

(5)  The  court  erred  in  granting  judgment  for  a  specific  indemnity 
based  on  a  permanent  total  disability. 

(6)  There  is  no  evidence  to  sustain  the  judgment  of  the  trial  court 
to'  the  effect  that  there  .was  a  personal  injury  by  accident  arising  out  of 
and  in  the  course  of  th.'  employment  of  McNeil  by  defendant  Panhandle 
Lumber  Company. 

(7)  The  court  erred  in  granting  judgment  in  favor  of  respondent 
and  against  appellants. 

The  court  dkl  not  err  in  overruling  appellants'  demurrer  or  in  deny- 
ing their  motion  to  set  aside  the  findings  of  fact, '  conclusions  of  law,  and 
the  award  of  the  Board,  and  we  approve  its  suggestions  as  to  the  proper 
procedure  in  cases  of  this  kind  in  bringing  to  the  attention  of  the  district 
court  the  errors  of  law  relied  on. 

[4]  As  we  understand  the  position  taken  by  appellants  with  regard 
to  the  finding  that  respondent  suffered  personal  injury  by  accident  aris- 
ing out  of  and  in  the  course  of  his  employment  by  the  Lumber  Company, 
their  contention  is  that  the  evidence  is  insufficient  to  show  that  the  injury 
of  which  respondent  complains  was  brought  about  as  a  result  of  heavy 
lifting  done  by  resppndent  yrhile  he  was  jn  the  employ  of  appellant  Lum- 
ber Company,  and  also  that,  if  the  injury  complained  of  was  the  result 
of  an  accident  occurring  in  the  manner  claimed  by  respondent,  still  the 
evidence  is  insufficient  by  reason  of  the  fact  that  respondent  has  not  been 
able  to  fix  with  sufficient  certainty  the  time  of  the  alleged  accident. 

Webster's  New  International  Dictionary  defines  the  word  "accident" 
as  follows: 
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"An  event  that  takes  place  without  one's  foresight  or  expectatkm ; 
an  undesigned,  sudden,  unexpected  event;  an  undesigned  and  unforeseen 
occurrence  of  an  afRictive  or  unfortunate  character.** 

The  New  Standard  Dictionary  g^ves  the  following  definition: 

"Anything  that  happens;  anything  occurring  unexpectedly,  or  without 
known  or  assignable  cause." 

"The  word  'accident,'  as  used  in  the  G>mpeiJsation  Act,  requiring  the 
injury  compensated  for  to  be  by  'accident,*  is  held  to  be  employed  in  its 
ordinary  sense  as  meaning  an  unlooked  for  and  untoward  event  which  is 
not  expected  or  desig^ned."    C.  J.  "Workmen's  Compensation  Acts,"  p.  64. 

In  the  case  of  Fenton  v.  Thorley,  [190]  English  Appeal  Cases,  p.  443. 
it  is  said: 

"That  the  expression  'accident'  is  used  in  the  popular  and  ordinary 
sense  of  the  word  as  denoting  an  unlooked-for  mishap  or  an  untoward 
event  which  is  not  expected  or  designed." 

C.  S.  S  6217,  provides: 

"If  a  workman  receives  personal  injury  by  accident* arising  out  of 
and  in  the  course  of  any  employment  covered  by  this  .chapter  his  em- 
ployer or  the  surety  shall  pay  compensation  in  the  amounts  and  to  the 
person  or  persons  hereinafter  specified." 

Section  1  of  the  Workmen's  Compensation  Act  of  England,  passed  in 
1897.  which  our  Compensation  Law  closely  follows  as  to  this  provision, 
declares  that,  "if  in  any  employment  to  which  this  act  applies  personal 
injury  by  accident  arising  out  of  and  in  the  course  of  the  emplojrment 
is  caused  to  a  workman,"  his  employer  shall  be  liable  to  pay  compensation. 

The  evidence  taken  before  the  Arbitration  Committee  and  the  Board 
is  conflicting  as  to  the  cause  of  respondent's  injury,  but  it  is  ample  to 
sustain  the  findings  of  the  Board  on  that  point  as  follows : 

"That  said  claimant  commenced  working  for  the  said  Panhandle  Lum- 
ber Company  on  or  about  the  15tii  day  of  January,  1920,  and  remained  in 
their  employ  as  such  laborer  tmtil,  to  wit,  the  1st  day  of  February,  1920; 
that  the  work  of  said  claimant  while  in  the  employ  of  said  defendant-  Pan- 
handle Lumber  Company  consisted  of  building  rollways,  he,  the  sjiid  claim- 
ant, being  required  ta  lift  logs  out  of  a  trough-shaped  skidway,  in  which 
the  logs  were  skidded,  to  the  rollway,  and  then  roll  such  logs  over  the 
embankment  onto  the  rollway;  that  the  logs  that  he  was  required  to 
handle  alone  averaged  from  SO  to  500  feet,  board  measure,  and  many  of 
saki  logs  were  extremely  heavy  and  required  extraordinary  lifting;  that 
oftentimes  when  the  said  logs  were  taken  out,  of  the  skidways  and  rolled 
over  the  embankment  onto  the  rollway  they  would  roll  crosswise,  and 
said  claimant  was  required  to  straighten  out  the  logs  on  said  rollway, 
which  at  times  require^  extraordinary  lifting,  and  which  caused  unusual 
and  extraordinary  strain  on  the  body  of  sakl  claimant;  that  on  one  day  a 
short  time  prior  to  the  date  that  said  claimant  left  the  employ  of  said 
defendant  company  he  was  required  and  did  lift  an  unusually  and  extra- 
ordinary heavy  log,  which  was  designated  by  said  claimant  as  the  'blue 
butt,'  which  said  last-mentioned  log  was  consideraUy  heavier  and  harder 
to  handle  than  the  other  logs  handled  by  said  claimant 

"That  on  or  about  the  20th  day  of  January,  1920,  by  reason  of  the 
heavy  lifting  of  one  of  the  said  logs  required  by  said  claimant,  the  said 
claimant  suffiered  a  detachment  of  the  retina  of  the  right  eye,  as  a  result 
of  the  strain  from  said  heavy  lifting;  that  by  reason  of  said  detachment 
of  the  retina  of  the  right  eye  the  said  claimant  lost  the  entire  sight  of  his 
said  right  eye,  and  which  said  loss  of  sight  to  his  said  right  eye  is  perma- 
nent; that,  the  claimant  having  previously  lost  the  sight  of  his  left  eye,, 
he,  the  said  claimant,  is  now  totally  blind. 

"The  Board  expressly  finds  that  the  said  claimant  lost  the  total  sight 
of  his  said  right  eye,  caused  by  detachment  of  the  retina,  due  to  heavy 


Digitized  by  VjOOQIC 


1^22.]  McNEIL  V.  PANHANDLE  LBR.  CO.     (Ida.)  347 

lifting  of  one  of  said  logs  above  mentioned,  on  or  about  the  20th  day  of 
January,  1920,  and  not  from  any  other  cause  whatsoever,  and  the  said 
Board  further  finds  that  at  the  time  the  said  claimant  went  into  the  em- 
ploy- of ,  said  Panhandle  Lumber  Company  the  eyesight  of  said  claimant 
in  his  right  eye  was  good,  and  his  said  right  eye  was  in  a  sound  and 
healthy  condition;  that  the  loss  of  the  sight  of  said  right  eye  was  caused 
by  said  accidental  injury  as  above  set  forth,  which  did  arise  out  of  and 
in  the  course  of  the  employment  of  said  claimant." 

[3]  The  well-settled  rule  that  fortuds  this  court  to  reverse  a  trial 
court  in  cases  in  which  the  evidence  is  conflicting,  but  sufficient  to  sus- 
tain a  decision,  applies  to  the  findings  of  fact  made  by  the  Industrial  Ac- 
cident Board  in  cases  of  this  kind,  and  is  applicable  likewise  to  the  dis- 
trict court  in  reviewing  the  decisions  of  said  Board;  the  jurisdiction  of 
said  courts  in  such  cases  being  limited  to  a  review  of  questions  of  law. 

The  cause  of  the  injury  is  not  required  to  be  proved  with  absolute 
certainty.  It  is  sufficient  if  the  respondent  proves  to  the  satisfaction  of 
the  Board  with  reasonable  probability  that  the  accident  occurred  in  the 
manner  claimed  by  him  while  he  was  performing  labor  as  an  employee 
of  the.  Lumber  Company  and  fixes  approximately  the  date  of  the  acci- 
dent The  evidence  submitted  by  respondent  is  clear  and  satisfactory  to 
the  effect  that  the  kind  of  labor  respondent  was  engaged  in,  namely, 
heavy  lifting,  while  he  was  in  the  employ  of  the  Lumber  Company,  is 
one  of  the  well-known  causes  of  detachment  of  the  retina.  Dr.  Hopkins 
testified  that  he  reached  the'  conelusion  that  the  detachment  of  the  retina  , 
in  this  case  was  caused  by  the  strain  from  the  heavy  lifting  that  McNeil 
had  recently  performed  by  taking  up  in  succession  the  various  causes 
known  for  detachment  of  the  retina  and  eliminating  them  one  by  one  as 
he  found  them  incapable  of  explaining  th^  injury  in  this  case,  finally  hav- 
ing left  only  the  one  cause,  namely,  heavy  lifting,  which  could  reasonably 
furnish  such  explanation.  The  physicians  who  testified  in  behalf  of  re- 
spondent did  not  pretend  to  have  actual  knowledge  of  the  cause  of  re- 
spondent's injury,  but,  upon  the  examination  of  respondent  and  obtaining 
a  history  of  the  case  from  him,  they  gave  it  as  their  deliberate  j^idgment 
that  the  heav^  lifting  done  by  him  in  the  course  of  his  employment  by 
the  Lumber  Company  was  the  cause  of  the  detachment  of  the  retina  of 
his  right  eye.  They  also  testified  that  in  such  an  accident  as  this  the 
detachment  miight  come  on  suddenly,  but  that  it  usually  came  on  slowly. 
On  this  point  Dr.  Hopkins,  a  witness  for  respondent  and  the  first  spe- 
cialist to  examine  respondent  after  the  accident,  testified  as  follows  on 
crossexamination : 

**Q.  Now,  Doctor,  you.  say  that  you  think  that  detachment  of  the  ret- 
ina may  be  brought  about  from  heavy  lifting  and  strain  caused  by  heavy 
lifUng?     A.  Yes. 

"Q.  Now,  would  that  come  on  suddenly*  or  gradually?  A.  Well,  in 
the  majority  of  cases  that  I  have  seen  personally  they  have  come  on 
gradually.  However,  they  can  come  on  quickly,  but  in  the  majority  of 
cases  they  come  on  slowly. 

*'Q.  Isn't  there  some  manifestation  of  something  wrong  with  the 
vision  of  the  eye  almost  immediately  after  the  alleg^  strain?  A.  No; 
they  don't  usually  tell  you  that  It  is  seldom  that  they  say  that  They 
will  say  that  a  day  or  two  afterwards  they  began  to  notice  a  black  speck 
in  their  field  of  vision,  and  then  this  keeps  getting  a  little,  greater,  till 
they  say,  *I  see  a  cloud  about  here,*  in  some  particular  field  of  their 
vision,  and  in  the  majority  of  these  cases  where  we  see  them  early  and 
where  we  can  look  in  and  see  immediately,  why,  the  most  of  these  cases  I 
.find  the  detachment  has  started  in  the  up  and  outer  field  of  vision,  and 
then  in  the  matter  of  a  couple  of  weeks  this  begins  to  come  down  and 
touches  the  retina  all  the  way  down,  until  we  find  the  greater  portion  of 
the  detachment  below  instead  of  up  high. 
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"Q.  This  case  that  came  under  your  observation,  was  that  one  where 
the  detachment  or  evidence  of  detachment  came  on  suddenly?  A.  No. 
he  didn't  notice  it  for  a  couple  of  days  afterwards,  two  or  three  days; 
something  like  that 

"Q.  When  you  say  coming  on  gradually,  you  mean  days  or  weeks  or 
what?  A.  Well,  it  might  take  a  week  or  two  weeks  or  longer  for  this  to 
show  itself  sufficient  to  bother  their  vision.  They  could  look  straight 
ahead,  unless  this  detachment  is  right  in  the  central  field.  If  it  is  out  in 
the  field  of  vision,  they  might  have  it  there  for  a  considerable  length  of 
time  without  being  conscious  of  it.    ♦    ♦    ♦ 

"Q;  Sometimes  these  things  come  on  without  any  cause  that  you  can 
denominate?    A.  Absolutely. 

"Q.  In  the  case  of  Mr.  McNeil.  Doctor,  as  I  understand,  you  went 
over  the  whole  field  of  causes  of  detached  retina,  and  began  to  eliminate 
from  them  ?  A.  Yes ;  that  is  the  only  way  we  can  do,  and  the  only  possi- 
ble reason  that  we  could  find  for  this  detachment  was  some  strain  that  he 
had  in  the  past ;  that  was  the  only  thing  that  we  could  see." 

As  against  this  no  witness  testifying  on  behalf  of  appellants  went 
further  than  to  say  that  it  was  possible  the  injury  might  have  occurred 
without  any  known  cause.  Some  of  the  physicians  testifying  on  behalf 
of  appellants  claimed  that  they  had  never  known  a  case  of  detachment  of 
the  retina  to  be  produced  by  the  strain  from  heavy  lifting,  but  other  phy- 
sicians testifying  for  appellants  admitted  this  to  be  one  of  the  known 
causes  of  detachment.  The  physicians  testifying  on  behalf  of  respondent 
admitted  the  possibility  of  detachment  from  some  unknown  cause,  bat 
certainly  it  is  not  reasonable  to  reject  a  known  probable  cause  for  the  in- 
jury and  ascribe  it  to  an  unknown  possible  cause. 
.  The  respondent  testified  as  follows: 

•*Q.  Now,  how  long  prior  to  the  time  that  you  went  to  Dr.  Hopkins, 
and  how  long  after  you  quit  work,  or  when  was  it  that  you  first  noticed 
that  there  was- something  wrong  with  your  right  eye?  A.  Well,  I  noticed 
it  a  little  in  the  bunkhouse,  but  I  blamed  the  glasses  for  that 

"Q.  The  bunkhouse  where?     A.  At  Spirit  Lake. 

"Q.  Before  you  went  home?  A.  Yes,  sir;  then  I  noticed  it,  of  course, 
right  after  I  got  home,  that  my  eye  was  failing  me ;  it  was  like  a  black 
cloud  settling  down  over  me ;  and  then.'  of  course,  I  went  to  Dr.  Hopkins 
just  as  quick  as  I  could  get  some  money." 

[2]  The  conclusion  reached  by  the  Industrial  Accident  Board,  a  part 
of  whom  heard  all  the  testimony  in  the  case,  is  fully  sustained  by  evi- 
dence. In  reviewing  hearings  before  the  Industrial  Accident  Board  upon 
the  question  as  to  whether  the  evidence  submitted  sustains  the  findings 
of  the  Board,  the  courts  will  consider  the  competency,  relevancy,  and 
materiality  of  the  evidence  according  to  thfe  rules  applicable  to  trials  in 
courts. 

[.1]  Undoubtedly  in  most  cases  of  accidental  injury  the  claimant  would 
be  able  to  fix  hot  only  the  day,  but  the  hour,  if  necessary,  when  the  acci- 
dent occurred.  But  in  a  case  of  this  kind,  in  which  the  injury  may  not 
appear  for  some  time  after  it  has  been  actually  inflicted  by  the  accident, 
it  would  be  manifestly  unfair  and  a  denial  of  justice  to  refuse  compen- 
sation because  the  claimant  could  not  identify  the  very  day  of  the  acci- 
dent, though  he  could  fix  the  time  with  reasonable  certainty.  To  so  hold 
would  be  to  misconstrue  the  humane  provision  of  this  law,  whose  purpose 
is  declared  by  the  Legislature  to  be  to  provide  sure  relief  for  injured 
workmen  and  their  families  and  dependents.  C.  S.  §  6214.  The  Work- 
men's Compensation  Law,  like  other  laws  of  this  state,  is  to  be  liberally 
construed  with  a  view  to  effect  its  objects  and  promote  justice.  •  C  S.  § 
9444;  Fidelity  &  Cas.  Co.  of  N.  Y.  v.  Ind.  Ace.  Com.  of  California,  177 
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Cal.  614,  171  Pac.  429,  430,  L.  R.  A,  1918F.  856.  This  does  not  mean  that 
the  courts  should  endeavor  by  construction  to  extend  its  provisions  to 
persons  not  intended  to  be  included  by  it,  but  that  it  shall  be  so  construed 
as  to  carry  out  its  purposes,  and,  so  far  as  is  reasonably  possible,  secure 
its  benefits  to  all  those  who  were  intended  to  receive  them. 

[5]  While  some  courts  have  insisted  upon  too  great  exactness  as  to 
the  time  of  receiving  an  injury  and  upon  too  narrow  limits  in  defining 
the  term  "accident,"  other  courts  of  equal  ability  and  standing  have 
adopted  the  rule  indicated  in  this  decision.  As  illustrating  the  very  nar* 
row  limits  fixed  for  the  meaning  of  the  word  "accident"  we  cite  Stom- 
baugh  v.  Peerless  Wire  Fence  Co.  et  al,  198  Mich.  445,  164  N.  W.  537. 
a  Michigan  case,  in  which  the  Industrial  Accident  Board  found  one  Ed- 
win Stombaugb-- 

"received  an  accidental  injury,  namely,  rupture  of  the  right  auricle  of 
the  heart,  arising  out  of  and  in  th'j  course  of  his  employment,  which  pro- 
duced death.  That  the  work  he  was  doing  for  respondents  on  the  day 
and  at  the  time  of  death  was,  to  Mr.  Stombaugh,  heavy  and  liard  work. 
That  he  was  not  used  to  this  heavy  work  and  exertion.  That  the  work 
he  was  doing  for  respondents  at  the  time  of  death,  and  prior  thereto,  re- 
quired him  to  strain,  lift,  pull,  and  lower  heavy  rolls  of  wire  weighing 
150  to  160  pounds,  from  their  place  in  the  tier  in  the  car,  arid  at  the  time 
of  death,  about  chest  high,  to  the  floor,  and  then  roll  them  to  the  car 
door,  a  distance  of  about  fivt  feet,  and  into  the  chute.  That  this  straining, 
lifting,  pulling,  and  handling  these  heavy  rolls  of  wire  weighing  150  to 
160  pounds  on  the  average,  together  with  the  weakened  and  thinned  con- 
dition of  the  wall  of  the  heart,  we  are  convinced,  caused  the  wall  to  part 
and  the  rupture  of  the  right  auricle  of  Mr.  Stombaugh's  heart  and  his 
death." 

In  reviewing  the  finding  of  the  Industrial  Accident  Board,  the  Su- 
preme Court  of  Michigan  used  this  language: 

"All  of  the  foregoing,  taken  from  the  opinion  of  the  Board,  is  sus- 
tained by  some  evidence,  excepting  only  the  conclusion  that  there  was  an 
accidental  injury,  which  conclusion  is  wholly  unsupported  by  evidence.  The 
man  died  while  doing  the  work  he  agreed  to  do,  in  the  way  he  intended  to 
do  it  The  exercise  accounts  for  his  death,  and  if  he  had  been  informed 
about  the  condition  of  his  heart,  he  must  have  known  that  death  was  likely 
to  result,  at  any  time,  from  any  considerable  physical  exercise.  There 
is  no  evidence  of  mischance  or  miscalculation  in  what  was  being  done, 
none  of  anything  fortuitous  or  ^  unexpected  in  the  manner  of  doing  it 
There  is  undisputed  evidence  that  he  had  a  chronic  trouble — disease— of 
the  heart,  of  long  standing,  the  wall  of  one  auricle  being  so  thin  that  'any 
exertion  at  all  might  have  been  the  cause  of  its  breaking.'  Death  was 
merely  hastened  by  the  exertion." 

It  seems  to  us  that  so  narrow  a  construction  of  the  term  "accident" 
would  largely  defea't  the  purpose  of  the  Workmen's  Compensation  LaW 
of  this  state  and  deprive  many  persons  of  the  assistance  to  which  they  are 
entitled  and  which  this  law  was  intended  to  give  them.  It  fails  to  take 
account  of  the  conditions  that  led  to  the  enactment  of  laws  of  this  kind. 
Compensation  laws  were  rendered  necessary  by  the  fact  that  the  benefici- 
aries of  such  legislation  are  not  people  of  independent  means  who  can 
refuse  to  labor,  even  though  such  labor  involves  possible  consequences 
such  as  befell  Stombaugh  in  the  Michigan  case.  There  are  many  in- 
stances in  which  persons  unfit  for  physical  exertion  willingly  choose  to 
take  the  chance  involved  in  honorable,  though  hazardous,  labor  in  pref- 
erence to  leaving  their  dependents  to  shift  for  themselves,  and  the  Com- 
pensation Law  is  aimed  for  their  relief  in  case  of  accident  as  well  as  for 
the  physically  sound  and  fit  who  may  be  accidentally  injured.  Much  more 
in  harmoiw  wkh  the  purpose  of  such  laws  is  the  holding  in  the  English 
Case  of  Fenton  v.  Thorley,  supra,  in  which  appellant  ruptured  himself 
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by  overexertion  in  trying  to  turn  a  wheel.     In  the  course  of  the  opinion 
Lord  Macnaghten  said: 

*'Fenton  was  a  man  of  ordinary  health  and  strength.  There  was  no 
evidence  of  any  slip,  or  wrench,  or  sudden  jerk.  It  may  be  taken  that  the 
injury  occurred  while  the  man  was  engaged  in  his  ordinary  work,  and  in 
doing  or  trying  to  do  the  very  thing  which  he  meant  to  accomplish.  ♦  •  * 

'*If  a  man,  in  lifting  a  weight  or  trying  to  move  something  not  easily 
moved,  were  to  strain  a  muscle  or  rick  his  back,  or  rupture  himself,  the 
mishap  in  ordinary  parlance  would  be  described  as  an  accident  Anybody 
would  say  that  the  man  had  met  with  an  accident  in  lifting  a  weight,  or 
trying  to  moVe  something  too  heavy  for  him. 

''One  other  remark  I  should  like  to  make.  It  does  seem  to  me  extra- 
ordinary that  anybody  should  suppose  that,  when  the  advantage  of  in- 
surance against  accident  at  their  employers'  expense  was  being  conferred 
on  workmen,  Parliament  could  have  intended  to  exclude  from  the  benefit 
of  the*  act  some  injuries  ordinarily  described  as  'accidents*  which  beyond 
all  others  merit  favorable  consideration  in  the  interest  of  workmen  and 
employers  alike.  A  man  injures  himself  by  doing  some  stupid  thing,  and 
it  is  called  an  accident,  and  he  gets  the  benefit  of  the  insurance.  It  may 
^even  be  his  own  fault,  and  yet  compensation  is  not  to  be  disallowed  unless 
the  injury  is  attributable  to  'serious  and  willful  misconduct'  on  his  part 
A  man  injures  himself  suddenly  and  unexpectedly  by  throwing  all  his 
might  and  all  his  strength  and  all  his  energy  into  his  work  by  doing  his 
very  best  and  utmost  for  his  employer,  not  sparing  himself  or  taking 
thought  of  what  may  come  upon  him,  and,  then  he  is  to  be  told  that  his 
case  is  outside  the  act  because  he  exerted  himself  deliberately,  and  there 
was  an  entire  lack  of  the  fortuitous  element  I  cannot  think  that  that  is 
right  I  do  think  that,  if  such  were  held  to  be  the  true  construction  of 
the  act,  the  result  would  not  be  for  the  good  of  the  men,  nor  for  the  good 
of  the  employers  either,  in  the  long  run.  Certainly  it  would  not  conduce 
to  honesty  or  thoroughness  in  work.  It  would  lead  men  to  shirk  and  hang 
back,  and  try  to  shift  a  -burthen  which  might  possibly  prove  too  heavy 
for  them  on  to  the  shoulders  of  their  comrades." 

This  is  in  accord  with  the  construction  that  should  be  placed  upon  the 
Workmen's  Compensation  Law  of  this  state. 

As  bearing  upon  the  question  of  the  time  of  the  accident  and  tending 
to  support  our  view,  though  not  directly  passed  upon,-  attention  is  called 
to  Fidelity  &  Casualty  Company  of  New  York  et  al.  v.  Industrial  Acd-  . 
dent  Commission  of  California  et  al.,  supra,  in  which  the  Supreme  Court 
of  California  upheld  an  award  of  compensation  to  one  Dc  Witt,  a  show 
card  sign  writer,  who  had  used  wood  alcohol  in  connection  with  his  work 
for  154  years  prior  to  the  7th  day  of  J^puary,  1914.  Immediately  before 
the  holidays  preceding  this  date  he  had  used  the  alcohol  in  much  greater 
quantities  than  formerly,  and  directly  after  the  holidays  had  used  an  ex- 
traordinary quantity  of  it  in  cleaning  the  apparatus  with  which  he  worked 
and  in  washing  and  cleaning  his  hands.  The  injury  to  his  eyes  which  the 
Commission  held  to  be  due  to  an  accident  began  to  manifest  itself  on  the 
7th.  and  had  so  progressed  that  by  the  13th  of  January  he  could  not  use 
his  eyes;  the  Board  fixing  the  time  of  the  accident  as  on  or  about  the  7th 
day  of  January,  1914.  ^See.  also,  Pettit  v.  Mendenhall,  2  Cal.  Ind.  Aoc. 
Com.  Decisions,  238;  Smith  v.  Munger  Laundry  Co.,  1  Cal.  Ihd.  Ace 
Com.  Decisions,  168;  Hartford  Ace.  &  Indemn.  Co.  v.  Ind.  Ace.  Com.  et 
al.,  32  Cal.  App.  481,  163  Pac.  225;  Fleming  v.  Robert  Gair  Co.,  176  App 
Div.  23,  162  N.  Y.  Supp.  298. 

We  have  discussed  at  some  length  the  evidence  introduced  before 
the  Board  in  order  to  show  that  the  findings  complained  of  in  assign- 
'nents  3  and  6  are  amply  supported  by  evidence,  and  are  not  based  upon 
"guess,  surmise,  or  speculation."     Being  supported  by  evidence,  such  find- 
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ings  are  binding  upon  the  district  court  and  this  court,  thus  disposing  of 
said  assignments  adversely  to  the  contention  of.  appellants. 

Appellants  urge  that  the  evidence  is  insufficient  to  sustain  the  award 
of  $12  per  week  to  respondent.  This  is  sufficiently  answered  by  the  fact 
that  all  the  evidence  in  the  record  bearing  upon  the  wages  earned  by  re- 
spondent prior  to  his  injury  is  that  the  Lumber  Company  was  paying  him 
at  the  rate  of  60  cents  per  hour,  or  $28.80  per  week.  This  is  sufficient 
to  support  the  award  made  by  the  Board. 

[6]  It  is  also  urged  by  appellant  that  the  court  erred  in  granting 
judgment  for  a  specific  indemnity  based  on  permanent  total  disability. 

At  the  time  McNeil  entered  the  service  of  the  Lumber  Company  he 
had  been  without  the  use  of  his  left  eye  for  about  eight  years.  Appel- 
lants contend  that  for  this  reason  he  was  at  that  time  partially  disabled, 
and  that  the  loss  of  the  other  eye  while  he  was  in  the  employ  of  the  Lum- 
ber Company  does  not  entitled  him  to  an  allowance  based  upon  total  dis- 
ability by  reason  of  the  loss  of  the  right  eye.  As  a  simple  problem  in 
mathematics  such  a  result  might  possibly  be  reached,  but  it  is  a  result 
which  cannot  be  sustained  in  actual  practice  nor  in  justice  to  the  respond- 
ent The  record  shows  that  at  the  time  of  his  service  to  the  lumber  Com- 
pany he  was  aWe  to  render  and  did  render  the  service  of  an  able-bodied 
man,  and  the  evidence  tends  to  show  that  he  was  performing  labor  whidi 
usually  required  the  services  of  two  men.  The  Lumber  Company  ac- 
cepted his  services  in  the  condition  in  which  he  was  and  paid  him  wages 
presumably  based  upon  his  ability  at  that  time.  The  loss  of  his  right  eye 
certainly  placed  him  in  a  condition^of  total  disability,  entitling  him  clearly 
to  the  award  made  by  the  board.  In  a  case  involving  an  employee  who 
had  previously  lost  one  eye  and  who  met  with  an  injury  depriving  him  of 
the  other,,  the  Supreme  Judicial  Court  of  Massachusetts,  in  passing  upon 
this  very  question,  said: 

"The  employee,  when  he  entered  the  service  of  the  subscriber,  had 
that  degree  of  capacity  which  enabled  him  to  do  the  work  for  which  he 
was  hired.  That  was  his  capacity.  It  was  an  impaired  capacity  as  com- 
pared with  the  normal  capacity  of  a  healthy  man  in  the  possession  of  all 
his  faculties.  But  nevertheless  it  was  the  employee's  capacity.  It  ena- 
bled him  to  earn  the  wages  which  he  received.  He  became  an  'employee* 
under  the  act  and  thereby  entitled  to  all  the  benefits  conferred  upon  those^ 
coming  within  that  description.  The  act  affords  a  fixed  compensation  for 
a  limited  time  'while  the  incapacity  for  the  work  resulting  from  the  in- 
jury is  total.*  It  establishes  no  other  standard.  It  fixes  no  method  fdr 
dividing  the  effect  of  the  injury  and  attributmg  a  part  of  it  to  the  employ- 
ment and  another  part  to  some  pre-existing  condition,  and  it  gives  no 
indication  that  the  Legislature  intended  any  such  division.  The  total 
capacity  of  this  employee  was  not  so  great  as  it  would  have  been  if  he 
had  had  two  sound  eyes.  His  total  capacity  was  thus  only  a  part  of  that 
of  the  normal  man.  But  that  capaci^,  which  was  all  he;,had,  had  been 
transformed  into  a  total  incapacity  by  reason  of  the  injury.  That  re- 
sult has  come  to  him  entirely  through  the  injury.*'  In  re  Branconnier, 
In  re  Travelers'  Ins.  Co..  223  Mass.  273,  111  N.  E.  792. 

In  Madden*s  Case?  222  Mass.  487,  111  N.  E.  379,  L.  R.  A.  1916D. 
1000,  the  Industrial  Accident  fioard  found  that,  while  engaged  in  the  per- 
formance of  the  work  for  which  she  was  hired,  Hohora  E.  Madden  "re- 
ceived a  personal  injury  arising  out  of  *  *  *  her  employment,  ♦  ♦  * 
aggravating  and  accelerating  a  weak  heart  condition  to  the  point  of  total 
incapacity  for  woric."  The  B6ard  allowed  her  compensation  based  upon 
total  disability.  In  discussing  the  airgument  of  the  insurer  against  such 
allowance  the  same  Massachusetts  court  said: 

**It  has  been  urged  with  force  on  behalf  of  the  insurer  that,  since  the 
h^rm  to  the  employee  was  not  wholly  the  effect  of  the  work,  biit  came 
in  large  part  from  the  previous  weakened  condition  of   the   employee's 
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heart,  hence  either  there  can  be  no  award  of  compensation,  or  it  should 
be  restricted  to  that  part  of  the  injury  which  resulted  directly  from  the 
work,  and  the  part  of  the  injury  which  flowed  from  the  previous  condi- 
tion should  be  excluded.  Even  though  the  premise  be  sound,  the  conclu- 
sion does  not  follow.  The  act  makes  no  provision  for  any  such  analysts 
or  apportionment  It  protects  the  'employe.'  That  word  is  defined  in 
part  5,  §  2,  as  inclining  'every  person  in  the  service  of  another  under  any 
contract  of  hire'  with  exceptions  not  here  pertinent  There  is  nothin^f  said 
about  the  protection  being  confined  to  the  healthy  employee.  The  previ- 
ous condition  of  health  is  of  no  consequence  in  determining  the  amount 
of  relief"  to  be  afforded." 

It  is  equally  true  that  in  our  Compensation  Law  there  is  nothin^r  that 
limits  the  provisions  to  "workmen"  who  were  previously  in  sotmd  condi- 
tion of  perfect  health.  C.  S.  §  6217,  supra,  applies  to  every  "workman" 
who  "receives  personal  injury  by  accident  arising  out  of  and  in  the  course 
of  any  employment"  covered  by  the  Compensation  Law,  and  C.  S.  §  6J21, 
provides  that — 

"'Workman*  is  used  as  synonymous  with  'employee*  and  means  any 
person  who  has  entered  into  the  empk>y  of,  or  works  under  contract  of 
service  or  apprenticeship  with  an  employer." 

Following  substantially  the  conclusion  of  the  court  in  Madden's  Case, 
it  may  truly  be  said  that  our  Compensation  Law  makes  no  distinction  be- 
tween wise  and  foolish,  skilled  and  unskilled,  healthy  and  unhealthy  em- 
ployees. All  who  are  rightly  described  as  "workmen"  or  "emi^oyecs" 
come  within  the  act. 

The  judgment  of  the  district  court  is  affirmed,  with  costs  to  respond- 
ent 

Rice.  C.  J.,  Budge  and  McCarthy,  J  J.,  and  McNaughton,  District 
Judge,  concur. 


CITY  OF  TAYLORVILLE  v.  CENTRAL  ILLINOIS  PUBLIC  SERV- 
ICE  CO.     (No.  14291.) 

(Supreme  Court  of  Illinois.     Dec.  22,  1921.     Rehearing  Denied  Feb.   10, 

1922.) 

133  Northeastern  Reporter,  720. 

CONSTITUTIONAL  LAW—MASTER  AND  SERVANT— COMPEN- 
SATION ACT  PROVISION  FOR  SUBROGATION  CONSTITU- 
TIONAL. 
^Workmen's  Compensation  Act,  §  29,  providing  that,  where  injury  for 
which  compensation  is  payable  was  not  caused  by  em^oyer's  negligence, 
but  by  another  who  is  bound  by  the  act,  the  right  of  the  cmi^oyee  shall 
be  subrogated  to  his  employer,  who  may  sue  to  recover  an  amount  not 
exceeding  the  compensation  payable,  does  not  authorize  an  action  for  the 
amount  of  the  award,  but  authorizes  an  action  for  damages  for  the  wrong- 
ful act  in  which  recovery  is  limited  to  the- amount  payable  under  the  act 
and  as  so  construed  is  not  unconstitutional  as  denying  due  process  of  law. 
(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  347.) 

Appeal  from  Circuit  Court,  Christian  County;  William  B.  Wright, 
Judge. 

Action  by  the  City  of  Taylorville  against  the  Central  Illinois  Public 
Service  Company.  From  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 
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Vatise  &  Kiger.  of  Mattoon  (Hogan  &  Reese,  of  Taylorvillc,  of  coun- 
sel), for  appelbuit 

C  A.  Prater,  City  Atty.,  and  Leslie  J.  Taylor,  both  of  Taylorsville, 
for  appellee. 

Castwright,  J.  The  appellee,  the  city  of  Taylorville,  recovered  a 
jtidgtnent  in  the  circuit  court  of  Christian  county  against  the  appellant 
the  Central  Illinois  PuUic  Service  Company,  for  $1,115.16,  which  the  ap- 
pellee had  paid  to  its  employee,  John  O'Brien,  under  the  Workmen's  Com- 
pensation Act  (Hurd's  Rev.  St  c.  48,  §§  126-152i),  or  an  injury  which 
arose  out  of  and  in  the  course  of  his  employment  by  the  appellee,  which 
injtiry  was  alleged  to  have  been  caused  by  negligence  of  appellant.  An 
appeal  was  prayed  to  this  court  and  was  allowed  for  the  reason  that  the 
validity  of  a  statute  is  involved. 

The  suit  was  brought .  under  the  following  provision  of  section  29  of 
the  Woricmen's  Compensation  Act: 

"Where  an  injury  or  death  for  which  compensation  is  payable  by 
the  employer  under  this  act,  was  not  proximately  caused  by  the  negligence 
of  the  employer  or  his  employees,  and  was  caused  uqder  circumstances 
creating  a  legal  liability  for  damages  in  some  person  other  than  the  em- 
ployer to  pay  damages,  such  other  person  having  also  elected  to  be  bound 
by  this  act,  or  being  bound  thereby  under  section  three  (3)  of  this  act: 
tfato  the  right  of  the  employee  or  personal  representative  to  recover 
against  such  other  person  shall  be  subrdgated  to  his  employer  and  such 
employer  may  bring  legal  proceedings  against  such  other  person  to  re- 
cover the  damages  sustained  in  an  amount  not  exceeding  the  aggregate 
amount  of  compensation  pa3rable  under  this  act  by  reason  of  the  injury 
vT  death  of  such  employee."    Laws  of  1917,  p.  509. 

The  declaration  allied  that  on  July  10,  1919,  John  O'Brien  was  em^ 
ployed  by  the  plaintiff  in  the  street  department  under  the  general  direc- 
tion of  ttie  superintendent  of  streets;  that  the  defendant  was  engaged  in 
the  business  of  generating  and  distributing  electric  ctn-rents  in  the  city 
and  occupied  streets  and  alleys  for  that  purpose  and  for  the  support  apd 
maintenance  of  electric  wires;  that,  through  negligence  of  the  defendant 
in  failing  to  remove  from  the  street  a  broken  wire  charged  with  electric- 
ity, O'Brien,  while  engaged  in  hjs  duties  and  in  the  exercise  of  due  care 
and  caution  for  his  own  safety,  came  in  contact  witH  the  wire  and  be- 
came locked,  burned,  and  blistered  to  sudi  an  extent  that  he  lost  the 
use  of  two  fingers  of  his  right  hand;  that  O'Brien  filed  an  application 
with  the  Industrial  Commission  for  compensation  under  the  Workmen's 
Compensation  Act;  that  the  plaintiff  contested  the  application,  and  the 
Industrial  Commission  made  an  award  to  O'Brien  of  $12.05-  per  week  for 
93  weeks  and  4  days,  in  addition  to  $33925  previously  paid  by  plaintiff. 
as  compensation;  that  afterward,  on  petition  of  O'Brien,  the  Industrial 
Commission  entered  an  order  commuting  the  award  to  $777.51  in  addition 
to  the  $33925  already  paid;  that  the  plaintiff,  the  defendant,  and  O'Brien 
were  all  operating  under  the  Workmen's  Compensation  Act;  and  that 
plaintiff  paid  the  award. 

On  the  trial  evidence  was  given  tending  to  prove  each  allegation  of 
the  declaration,  and  the  question  arose  whether  the  amount  paid  by  the 
plaintiff  to  O'Brien  was  the  measure  of  damages  for  which  the  defend- 
ant was  liable  in  consequence  of  its  negligent  act.  The  court  held  that  it 
was,  and  that,  if  the  plaintiff  was  entitled  to  recover,  the  statute  fixed 
the  amount  ol  recovery.  The  validity  of  section  29  was  challenged  as  a 
violation  of  section  2  of  the  Bill  of  Rights  of  the  Constitution,  which 
provides : 

**No  person  shall  be  deprived  of  life,  liberty  or  property,  without  due 
process  of  law:" 

The  defendant  attempted  to  raise  a  question  of  the  amount  of  dam- 
ages resulting .  from  the  alleged  negligent  act  by  cross-examination  and 
tt VoU  IX — Comp. 
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.by  evidence  on  that  subject,  but  the  court  sustained  objections  in  each 
case.  The  court  gave  four  instructions,  in  one  of  them  reciting  the  por- 
tion of  section  29  above  quoted,  and  in  all  of  them  advising  the  jury  thsLt, 
if  they  found  O'Brien  was  injured  and  suffered  damages  while  in  the  e^-' 
ercise  of  due  care  and  caution  for  his  own  safety  and  engaged  in  his 
duties  as  an  employee  of  the  plaintiff,  and  the  proximate  cause  of  his  in- 
jury was  negligence  of  the  defendant,  the  plaintiff  was  entitled  to  re- 
cover the.  amount  of  compensation  fixed  by  the  Workm'en's  Compensa- 
tion Act,  and  the  jury  should  assess  damages  in  the. Amount  which  the 
plaintiff  had  paid  to  O'Brien. 

Counsel  for  both  parties  interpret  section  29  as  authorizing  an  action 
for  the  amount  of  an  award  made  under  the  Compensation  Act,  and  their 
arguments  are  devoted  to  the  question  whether  such  a  provision  violates 
the  constitutional  guaranty  safeguarding  property  rights  by  providing 
that  no  person  shall  be  deprived  of  the  same  without  due  process  of  law. 
As  so  interpreted  the  section  would  violate  the  constitutional  provision. 
It  is  an  essential  of  due  process  of  law  that  every  person  whose  property 
rights  are  to  be.  affected  shall  have  notice  and  an  opportunity  to  be  heard 
to  defend,  enforce,  and  protect  his  rights.  The  Workmen's  Compensa- 
tion Act  makes  no  provision  for  notice  to  a  third  party  nor  duty  nor  op- 
portunity to  be  heard  or  to  contest  the  amount  of  compensation  to  be 
awarde^,  and  the  defendant  had  neither  notice  nor  hearing  before  the 
administrative  body  that  fixed  the  amount  to  be  allowed.  A  statute  pro- 
viding that  the  defendant  should  pay  a  certain  sum  as  damages  for  its 
negligent  act,  without  notice  or  a  hearing  as  to  the  amount  of  such  dam- 
age, would  violate  the  Constitution.  Campbell  v.  Campbell,  63  111.  462; 
Gage  v.  City  of  Chicago,  225  111.  218,  80  N.  E.  127;  Hultbcrg  v.  Ander- 
son, 252  III.  607,  97  N.  E.  216;  6  R.  C.  L.  450;  12  Corpus  Juris,  1195. 
In  cases'  where  private  rights  alone  are  involved,  courts  of  review 

'  ordinarily  decide  questions  submitted  by  counsel  and  do  not  go  outside  of 
or  beyond  such  questions;  but  this  case  involves  the  validity  of  a  statute 
of  general  public  interest,  and  it  ought  not  to  be  decided  on  views  of 
counsel  which  do  not  appear  to  be  correct.  We  do  not  find  in  the  act 
any  warrant  for  saying  that  the  judgment  is  to  be  for  the  amount  of 
compensation  awarded  by  the  Industrial  Commission  to"  an  injured  em- 
ployee. The  action  is  not  to  enforce  any  liabUItiy  of  the  employer.^  to  his 
employee  created  by  the  Workmen's  Compensation  Act,  but,  if  the  em- 
ployer is  not  at  fault,  section  29  gives  to  him  the  right  to  maintain  an 
action  for  damages  resulting  from  the  wrongful  act  of  a  third  person. 
The  Workmen's  Compensation  Act  does  not  rest  on  the  theory  of  negli- 
gence, but  on  the  theory  that  injuries  to  workmen  and  death  caused  by 
accident  in  any  business- shall  be  regarded  as  a  part  of  the  expense  of  the 

.  business  and  be  borne  by  the  business.  The  Workmeil's  Compensation 
Act  fixe^  arbitrary  standards  regardless  of  actual  damage,  and  the  sec- 
tion gives  to  the  employer  a  right  of  action  against  a  third  party  for  the 
amount  of  damage  resulting  from  the  negligent  act  of  such  narty,  which 
is  the  same  action  which  the  employee  would  have  had  but"  lor  the  prcAi- 
bition  of  section  6  (Kurd's  Rev.  St.  c.  48,  §  131).  Whether  the  language 
of  the  section  concerning  subrogation  is  accurate  in  view  of  section  6, 
which  prohi'  ts  an  action  by  the  em^ioyee,  so  that  he  has  no  right  of  ac- 
tion to  which  the  employer  succeeds  or  in  which  he  is  substituted,  the 
provision  is  plain  that  the  employer  shall  have  a  right  of  action  for  negli- 
gence causing  the  injury  or  death  of  his  employee.  Section  6  prohibits 
an  actfon  by  any  employee  within  the  provisions  of  the  act,  or  any  one. 
dependent  upon  him,  or  his  legal  representatives,  to  recover  damages  for 
an  injury.  This  was  held  in  Keeran  v.  Peoria,  Bloomington  &  Champaign 
Traction  Co.,  277  111".  413,  115  N.  E.  636,  to  prohibit  such  action  against 
a  third  party,  and  this  question  was  considered  and  the  decision  adhered 
to  in  Friebel  v.- Chicago  City  Railway  Co!,  280  111.  76^  117  N.  E.  467.    The 
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condition  of  section  29  is  that  there,  shall  be  a  legal  liability  for  damages 
in  some  person  other  than  the  employ.er  to  pay  damages,  in  which  case 
the  employer  may  bring  an  action  againsC  uch'  person  to  recover  the  dam- 
ages sustained,  in  an  amount  not  exceeding  the  aggregate  amount  of 
compensation  payable  under  the  act  The  language  of  the  act  is,  that  the 
amoimt  recovered  shall  not  exceed  the  aggregate  amount  of  compensation 
payable  under  the  act;  and  necessarily  that  would  be  so,  because  the 
amount  paid  by  uie  employer  is  the  limit  of  the  damages  suffered  by  him, 
regardless  of  the  amount  of  the  actual  damage,  which  may  greatly  ^ceed 
sudi  sum.  Proof  of  the  award  by  the  Industrial  Commission  is  admissi- 
ble, not  to  prove  'damages  or  fix  the  amount  to  be  recovered  but  to  es- 
tablish a  limit  to  the  recovery.  It  was  for  the  plaintiff  to  prove  the  facts 
creating  a  legal  liability  of  the  defendant  for  damages  and  the  resulting 
damage,  just  as  O'Brien  would  have  been  called  on  to  make  such  proof 
if  his  right  of  action  had  not  been  transferred  to  the  plaintiff,  and  the 
defendant  had  a  right  to  contest  the  same.  The  rulings  of  the  court  dur- 
ing the  trial  and  the  instructions  to  the  jury  as  to  the  law  were  wrong. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  E.  PORTER  CO.  V.  INDUSTRIAL  COMMISSION  et  al. 
(No.  14105.) 

(Supreme  Court  of  Illinois:  Dec  22,  1921.  Rehearing  Denied  Feb.  9,  1922.) 

133  Northeastern  Reporter,  652. 

i:  MASTER  AND  SERVANT— COMPENSATION  ACT  INCLUDES 
ALL  EMPLOYEES  IN  EXTRAHAZARDOUS  BUSINESS. 
As  to  employers  engaged  in  extrahazardous  business,  no  distinction 

exists  since  the  amendment  of  the  Workmen's  Compensation  Act  of  1917, 

between  an  employee  doing  extrahazardous  work  and  one  whose  work  is 

not  extrahazardous. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

2.  MASTER  AND  SERVANT— COMPENSABLE  ACCIDENT  MUST 

ORIGINATE  IN  RISK  OF  EMPLOYMENT. 

There  is  no  fixed  rule  for  determining  what  in  a  given  case  consti- 
tutes risk  of  employment  within  the  Compensation  Act.  but  the  facts  must 
show  that  the  accident  had  its  origin  in  some  risk  of  the  employment. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  371.) 

3.  MASTER  AND  SERVANT— BURDEN  OF  PROOF  ON  COMPEN- 

SATION CLAIMANT. 

The  burden  of  proof  is  upon  the  applicant  to  sustain  the  award  for 
compensation  by  showing  that  the  injury'  arose  out  of  and  in  the  course 
of  the  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403«) 

4.  MASTER  AND  SERVANT— COMPENSABLE  INJURY  PROVA- 

BLE BY  CIRCUMSTANTIAL  EVIDENCE. 

Proof  that  an  injury  to  a  servant  arose  out  of  and  in  the  course  of 
the  employment  may  be  established  by  circumstantial  evidence,  from 
whkh  an  inference  can  logically  be  drawn. 

(For  other  cases,  see  Master  and  Servant    Dec.  Dig.  §  405 [4].) 
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5.  MASTER    AND    SERVANT— COM  PENS  A  PLE    INJURY    QUES- 

TION OF  FACT. 

Whether  one  going  to  his  place  of  employment  is  in  the  line  thereof, 
in  the  sense  that  an  injury  there  received  arises  out  of  and  in  the  course 
of  that  emplo3rment,  depends  on  circumstances  and  is  largely  a  question 
of  fact.. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.,  §  375[2].) 

6.  MASTER  AND  SERVANT  —  INJURIES  TO  SALESMAN  RE- 

PORTING SALES  HELD  COMPENSABLE. 

Where  a  traveling  salesman  arrived  at  his  home  from  business  of 
his  employer  about  11:40  a.  m.,  stopped  for  lunch,  and  started  to  walk  to 
the  employer's  factory  to  report  sales  and  settle  up  for  the  week,  turn  in 
expense  account,  collect  his  salary,  and  get  instructions  for  the  next 
week,  and  was  injured  by  an  automobile  while  boarding  a  street  car. 
held,  that  his  injuries  arose  out  of  and  in  the  course  of  the  employment, 
within  the  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [1].) 

Error  to  Circuit  Court.  La  Salle  County;  Edgar  Eldredge,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  (George  W. 
Yentzer  for  compensation  for  injuries,  opposed  by  the  J.  E.  Porter  Com- 
pany. The  circuit  court  "confirmed  the  award,  and  the  J.  E.  Porter  Com- 
pany brings  error.     Affirmed. 

McDougall,  Chapman  &  Bayne,  Ottawa,  for  plaintiff  in  error. 
Lester  H.  Strawn,  of  Ottawa,  for  defendant  in  error. 

Stone,  C.  J.  George  W.  Yentzer.  defendant  in  error,  was  employed 
by  plaintiff  in  error  as  a  traveling  salesman,  and  on  October  13,  1917, 
was  injured  by  an  automobile  while  attempting  to  board  a  street  car  on 
his  way  to  the  office  of  plaintiff  in  error.  The  Industrial  Commission,  oo 
application  for  compensation,  awarded  $171 :50  for  hospital  and  surgical 
services,  $48  per  month  between  October  20.  1917,  and  August  22.  1918. 
and  a  further  sum  of  $48  per  month  for  26^  months  for  60  per  cent, 
loss  of  use  of  defendant  in  error's  left  leg.  His  salary  for  the  year  prior 
to  the  injury  was  $1,800.  The  circuit  court  of  La  Salle  coifnty  confirmed 
the  award,  and  the  Porter  Company  brings  the  case  here  by  writ  of  error. 

Plauitiff  in  error  urged  before  the  circuit  court,  and  urges  here,  the 
setting  aside  of  the  award  on  the  ground  that  the  work  of  defendant  in 
error  as  a  traveling  salesman  was  such  that  he  did  not  come  under  the 
provisions  'of  the  Compensation  Act,  although  it  is  admitted  that  his 
employer  was  engaged  in  a  hazardojis  occupation;  also  that  the  injury 
did  not  arise  out  of  and  in  the  course  of  the  employment. 

[1]  The  first  contention  of  plaintiff  in  error  was  considered  by  this 
court  in  Illinois  Publishing.  &  Printing  Co.  v.  Industrial  Com..  299  111. 
189,  132  N.  E.  511,  and  McNaught  v.  Mines  (No.  13861)  133  N.  E.  53. 
where  it  was  held  that,  since  the  amendment  of  the  Compensation  Act  of 
1917  (Hurd's  Rev.  St.  1919.  c,  48.  §§  126-152i).  no  distinction  exists  be- 
tween an  employee  doing  extrahazardous  work  and  one  whose  work  is 
not  extrahazardous.  That  decision  is  controlling  here,  and  the  first  con- 
tention of  plaintiff  in  error  cannot  obtain. 

It  Ts  contended  that  the  injurjT  did  not  arise  out  of  or  in  the  course 
of  the  employment  of  defendant  in  error.  The  testimony  of  defendant 
in  error  is  that  on  October  13,  1917,  he  had  been  in  Peoria  and  Streator. 
III.,  on  the  business  of  his  employer  and  arrived  at  Ottawa,  his  home, 
about  11:40  a.  m.  on  an  interurban  electric  car.  As  the  car  passed  near 
to  his  house,  in  the  southern  part  of  the  city,  he  stopped  there  for  his 


Digitized  by  VjOOQIC 


1922.]  J.  E.  PORTER  v.  TND.  COMM.     (III.)  357 

lunch  and  then  started  to  walk  to  the  factory,  which  is  in  the  northeast 
part  of  the  city.  He  states  that  his  purpose  in  going  to  the  factory  was 
to  settle  up  for  the  week,  turn  in  his  expense  account,  collect  his  salary, 
and  got  instructions  for  the  following  week.  It  appears  that  there  is  a 
bridge  spanning  the  Illinois  river  between  his  home  and  the  business  sec- 
tion of  the  city;  that  this  bridge  is  crossed  by  a  .street  car  track;  that 
when  he  reached  the  Yniddle  of  the  bridge  a  street  car  came  from  the 
southeast,  which  he  signaled  to  stop;  that  while  this  was  not  the.  usual 
stopping  place  the  car  did  stop  for  him,  and  while  crossing  from  the  side- 
walk to  board  the  car  he  was  struck  by  an  automobile  and  seriously  in- 
jured. 

[2-4]  Plaintiff  in  error  contends  that  the  above  facts,  even  if. proven, 
do  not  show  that  the  accident  arose  out  of  and  in  the  course  of  the  em- 
ployment. There  is  no  fixed  rule  for  determining  what  in  a  given  case 
constitutes  a  risk  of  the  employment  The  facts,  however,  must  sliow 
that  the  accident  in  which  the  injury  is  received  had  its  origin  in  some 
risk  of  the  employment.  City  of  Chicago  v.  Industrial  Com.,  292  111.  406, 
127  N.  E.  49;  United  Disposal  &  Recovery  Co.  v.  Industrial  Com.,  291  111. 
480,  126  N.  E.  183.  In  the  last  case  cited  the  general  rule  is  laid  down 
that— 

**It  is  not  sufficient  that  the  injui'y  occurs  in  the  course  6f  the  em- 
ployment; it  must  also  arise  out  of  the  employment." 

The  burden  of  proof  is  upon  the  applicant  to  sustain  the  award  for 
compensation  by  competent  evidence  showing  that  the  injury  arose  oui 
of  and  in  the  course  of  the  employment  Hines  v.  Industrial  Com.,  295 
111.  231,  129  N.  E.  175.  Such  proof  may  be  established  by  circumstantial 
evidence  from  which  an  inference  can  logically  be  drawn.  Vulcan  De- 
tinriing  Co.  v.  Industrial  Com.,  295  111.  141,  128  N.  E.  917.  The  testi- 
mony of  the  defendant  in  error  tends  to  show  that  his  services  for  the 
day  had  not  closed;  that  by  reason  of  his  coming  into  the  citv  from  the 
south  it  was  convenient  for  him  to  stop  at  his  home  for  his  midday  lunch 
on  his  way  to  the  factory  rather  than  to  secure  it  at  some  public  eating 
house.  It  appears  that  the  street  car  runs  near  his  home  in  that  portion 
of  the  city,  extending  across  the  city  in  the  direttion  of  the  factory  of 
plaintiff  in  error;  that  as  soon  as  he  had  had  his  lunch  he  started  for 
the  office  for  the  purpose  of  reporting  sales,  receiving  instructions  for 
the  following  week,  and  receiving  his  salary. 

[5,  6]  Whether  one  en  route  to  his  place  of  employment  is  in  the 
line  of  his  employment  in  the  sense  that  an  injury  received  while  so  en 
route  arises  out  of  and  in  the  course  of  that  employment,  depends  upon 
the  circumstances  of  each  case  and  is  largely  one  of  fact.  Wabash  Rail- 
way Co.  V.  Industrial  Com.,  294  111.  119,  128  N.  E.  290.  The  rule  is 
that  the  accident  must  be  suffered  in  the  course  of  the  employment,  in  the 
doing  of  something  which  the  employee  may  reasonably  do  at  any  time 
during  which  he  is  employed  and  at  a  place  where  he  may  reasonably  be 
during  that  time  to  do  that  thing.  Dietzen  Co.  v.  Industrial  Board,  279 
111.  11,  116  N.  E.  684.  Ann.  Cas.  1918B,  764;  Central  Garage  v.  Industrial 
Com.,  286  111.  291,  121  N.  E.  587.  It  was  held  in  Walsh  Teaming  Co.  v. 
Industrial  Com..  290  111.  536,  125  N.  E.  331,  that  the  act  of  obtaining  a 
receipt  was  in  the  line  of  the  employment  or  an  incident  of  the  same,  and 
that  an  injury  received  by  an  employee  while  engaged  in  sec.  -ing  the  re- 
ceipt arose  out  of  and  in  the  course  of  his  employment.  Here  a  fair  con- 
struction of  the  employee's  testimony  is  that  his  services  for  the  week 
had  not  ended;  that  he  was  on  his  way  to  the  factory  to  report  his  sales, 
receive  instructions  as  to  his  duties  for  the  next  week,  and  collect  his  sal- 
ary. We  arc  of  the  opinion  that  such  shows  him  to  hav^  been  within  the 
line  of  his  employment  Sch)weiss  v.  Industrial  Com.,  292  111.  90,  126 
N.  E.  566.  The  fact  that  he  found  it  convenient  on  his  way  to  the  office 
to  get  his  lunch  at  his  home  and  stoj>ped  there  for  that  purpose  is  not 


Digitized  by  VjOOQIC 


358  9  WORKMEN'S  COMPENSATION  L.  J.     (Ind.)  [Apr^ 

sufficient,  of  itself,  to  take  the  accident  out  of  the  provisions  of  the  Work- 
men's Compensation  Act.  There  was  competent  evidence  in  the  record 
upon  which  to  base  the  finding  of  the  commission. 

The  judgment  of  the  circuit  court  confirming  the  award  is  affirmed. 

Judgment  affirmed. 


S.  J.  PEABODY  LUMBER  CO.  et  al.  v.  MILLER  et  al.    (No.  11150.) 

(Appellate  Court  of  Indiana,  Division  No.  1.  Jan.  4,  1922.) 

133  Northeastern  Reporter,  591. 

L  MASTER  AND  SERVANT.—  COMPENSATION  AWARD  HELD 

NOT  INVALIDATED  BY  WANT  OF  FINDING  ON  ISSUE  OF 

MISCONDUCT. 

The  Industrial  Board's  failure  to  find  specifically  whether  decedent 
was  guilty  of  willful  misconduct  charged  by  his  employer  did  not  in- 
validate the  award;  the  failure  to  find  an  essential  fact  being  the  equiva- 
lent of  finding  against  the  party  having  the  burden  of  establishing  such 
fact 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

2.  MASTER  AND  SERVANT  —  CUMULATIVE  TESTIMONY  IN 
COMPENSATION  CASE  HELD  PROPERLY  EXCLUDED. 
In  view  of  Industrial  Board  rule  33,  providing  that  the  board  may 
refuse  to  hear  more  than  three  witnesses  produced  by  the  same  party  to 
prove  the  same  fact,  the  Board  did  not  err,  after  having  heard  the  testi- 
mony of  three  witnesses  on  the  issue  of  willful  misconduct,  in  excluding 
the.  testimony  of  a  fourth^  witness,  by  whom  it  was  sought  to  prove  sub- 
stantially the  same  facts. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  415.) 

Appeal  from  Industrial  Board. 

Proceedings  for  compensation  luider  the  Workmen's  Compensation 
Act  (Acts  1915,  c.  1(^6)  by  Mary  B.  Miller  and  others  as  dependents  of 
Frank  N.  Miller,  employee,  opposed  by  S.  J.  Peabody  Lumber  Company, 
employer,  and  another.  From » an  order  of  compensation,  the  employer  ap- 
peals.'  Affirmed. 

Howe  S.  Landers,  of  Indianapolis,  for  appellant. 

Remy,  J.  Appellees,  as  de^ndents  of  Frank  N.  Miller,  who  lost  his 
life  while  in  the  employment  of  appellant  S.  J.  Peabody  Lumber  Com- 
pany, filed  with  the  Industrial  Board  their  application  for  compensation. 
Appellants  filed  a  special  answer,  charging  willful  misconduct.  A  hear- 
ing resulted  in  a  finding  by  the  Board  that — 

"On  January  29,  1920,  Miller  was  an  employee  of  S.  J.  Peabody  Lum- 
ber Company  at  an  average  weekly  wage  of  $20.20 ;  that  on  said  date  he 
was  killed  as  a  result  of  a  personal  injury  of  which  defendant  had  knowl- 
edge, which  was  caused  by  an  accident  arising  out  of  and  in  the  course 
of  his  employment." 

[1]  It  is  the  contention  of  appellants  that.^  inasmuch  as  there  was  a 

pica  of  willful  misconduct,  and  there  was  a  failure  on  the  part  of  tlie 

■  Board  to  find  specifically  that  decedent  was  or  was  not  guilty  of  willful 


Digitized  by  VjOOQIC 


1922.1      AMERICAN  COAL  MINING  CO.  v.  LEWIS.    (Ind.)  359 

misconduct,  the  finding  does  not  •sustain  the  award.  This  contention  is 
without  merit.  It  has  many  times  been  held,  and  is  the  law,  that  the 
failure  of  the  Industrial  Board  to  find  an  essential  fact  is  the  equivalent 
of  a  finding  against  the  party  having  the  burden  of  establishing  such 
fact.  R^cs  V.  Suats-Rayn*s  Co.,  68  Ind.  App.  37,  110  N.  E.  809;  Chi- 
cago &  Erie,  etc.,  Co.  v.  Kaufman,  133  N.  E.  399. 

[2]  A  further  contention  of  appellants  is  that  the  Board  erred  in  the 
exclusion. of  certain  testimony.  Rule  33  of  the  Industrial  Board  provides 
that  the  Board  "may  refuse  to  hear  more  than  three  witnesses  produced 
by  the  same  party  to  prove  the  same  fact''  At  the  hearing,  the  Board, 
having  heard  the  testimony  of  three  witnesses  on  the  issue  of  willful 
misconduct  invoked  the  rule  .and  excluded  the  testimony  of  a  fourth 
witness  by  whom  it  "was  sought  to  prove  substantially  the  same  facts  as 
had  been  testified  to  by  each  of  the  three  witnesses  previously  heard. 
In  this  ruling  there  was  no  error.  See  Northern  Ind.  Gas.  Co.  v,  Pietzvak, 
69  Ind.  App.  24,  118  N.  E.  132. 

The  award  is  sustained  by  sufficient  evidence. 

Affirmed. : 


AMERICAN  COAL^  MINING  CO.  v.  LEWIS.     (No»  10927.) 

(Appellate  Court  of  Indiana.  Division  No.  1.  Jan.  25,  1922.) 

133  Northeastern  Reporter,  846. 

5.  MASTER  AND  SERVANT—REQUISITES  OF  ELECTION  UN- 
DER COMPENSATION  ACT  STATED. 

One  suing  for  death  of  servant  on  theory  that  defendant  rejected 
Workmen'-s  Compensation  Act,  and  Acts  1917,  c.  165,  §  2,  as  provided  in 
Acts  1915,  c.  106,  §§  3,  4,  cannot  ^recover  unless  he  shows  that  defendant 
filed  with  the  Industrial  Board  a  notice  of  election  to  reject  the  provisions 
of  the  act  that  such  filing  was  made  prior  to  the  accident,  and  that  such 
notice  was  placed  in  a  conspicuous  place  in  the  plant  or  it  was  served 
upon  decedent  personally. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  358.) 

Action  by.  Harry  R.  Lewis,  administrator  de  bonis  non  of  James 
Elmer  Cross,  deceased,  against  the  American  Coal  Mining  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  with  instruc- 
tions. 

W.  R.  Gardiner,  C.  K.  Tharp,  C.  G.  Gardiner  and  Robert  Woodson 
Tharp.  all  of  Washington,  Ind.,  and  Hays  &  Hays,  of  Sullivan,  for  ap- 
pellant 

Harry  R.  Lewis,  of  Vincennes,  and  Alvin  Padgett,  of  Washington, 
Ind.,  for  appellee. 

Batman,  P.  J.  This  action  is  based  on  the  alleged  negligence  of  ap-* 
pellant,  which  it  is  claimed  caused  the  death  of  appellee's  decedent.  Tne 
complaint  is  in  two  paragraphs,  both  of  which  are  drawn  under  th^  Em-^ 
ployers'  Liability  Act  of  1911  (Laws  1911,  c.  88).  The  first  paragraph 
alleges  in  substance,  among  other  things,  that  on  December  19,  1915,  ap- 
pellant was  engaged  in  mining  coal,  and  had  as  a  part  of  its  plant  used 
for  that  purpose  a  large  amount  of  machinery,  equipment  and  appliances,  - 
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upon  the  surface  of  the  earth  about  its  said  mine,  which  was  kept  in 
repair  by  appellant's  employees;  that  on  said  day  appellee's  decedent  was 
in  the  employ  of  appellant,  and  it  was  his  duty,  as  such  employee,  **to 
go  from  place  to  place  upon  defendant's  said  premises  to  inspect  the  ma- 
chinery and  equipment  used  by   said  defendant  in  carrying  on   its  said 
business,  and  to  inspect  any   repairs  being  made  to  said  machinery  or 
equipment";  that  on. said  date  some  of  the  employees  of  appellant  were 
engaged  in  making  repairs  by  placing  a  false  or  dumping  bottom  in  one 
of  its  hoisting  cages ;  that  in  making  said  repairs  said  employees  detached 
certain  parts  of  the  dumping  apparatus  connected  with  said  hoisting  cage, 
and  failed  to  secure  them  after  being  so  detached,  but  carelessly  and  neg- 
ligently left  them  in  such  position  that  they  were  liable  to  fall  and  injure 
appellant's  employees  as  the  proceeded  with  their  work;  that  while  said 
parts  were  in  said  insecure  condition  said  decedent,  in  the  discharge  of 
his  duties,  went  to  inspect  the  work  being  done  by  appellant's  said  em- 
ployees in  making  said  repairs,  and  while  so  doing  said  unsecured  parts 
of  said  dumping  apparatus  fell  on  said  decedent  and  killed  him ;  that  the 
negligence  of  appellant's  said  employees  in  failing  to  properly  secure  said 
parts  of  said  dumping  apparatus  was  the  direct,  proximate  and  sole  cause 
of  the  death  of  said  decedent;  that  more  than  30  days  prior  to  the  dece- 
dent's said  injuries  appellant  duly  excepted  itself  from  the  operation  of 
the  Indiana  Wlorkmen's  Compensation  Act  (Laws  1915,  c.  106)   by  serv- 
ing printed  notice,  in  substantially  the  form  prescribed  by  the  Industrial 
Board,  personally  on  appellee's  decedent,  and  by  postincr  the  same  in  a 
conspicuous  place  at  its  said  mine.     The  second  paragraph  of  the  com- 
plaint is  substantially  the  same  as  the  first,  except  that  it  charges  that 
the  detached  parts  of  the  dumping  apparatus,  connected  with  the  hoisting 
cage  being  repaired,  could  have  been  so  chained  or  otherwise   fastened 
that  they  would  pot  h^ve  fallen,  and  that  it  was  ai^>ellant's  duty  to  fur- 
nish chains  or  other  means  for  making  said  detached  parts  secure,  in 
order  that  said  decedent's  working  place  might  be  made  safe;  that  appel- 
lant negligently   failed  to  furnish  such  chains  or  other   means  for   said 
purpose,  and  that  by  reason  of  such  negligence  said  detached  parts  of  said 
dumping  apparatus  fell  upon  said  decedent  .and  killed  him ;   that  appel- 
lant's said  negligence  was  the  direct,  proximate,  and  sole  cause  of  the 
death  of  said  decedent.     Appellant  filed  successive  motions  to  require  ap- 
pellee to  make  his  first  paragraph  of  complaint  more  specific,  and  to  state 
facts   to  sustaih  certain  conclusions   stated  therein,  each   of   which   was 
overruled.    It  filed  separate  demurrers  to  each  of  said  paragraphs  of  com- 
plaint, which  were  also  overruled.     The  complaint  as  a  whole  was  an- 
swered by  a  general  denial.    A  special  answer  was  filed  to  the  first  para- 
graph of  the  complaint  which  alleged,  in  substance,  that  the  decedent  was 
appellant's  foreman  and  vice  principal,  and  as  such  liad  in  his  charge  and 
under  his  control  the  workmen  engaged  in  making  the  repairs  described; 
that  it  was  their  duty  to  obey,  and  they  did  obey,  the  decedent  in  making 
such  repairs ;  that  in  the  performance  of  said  work  he  was  the  sole  repre- 
sentative of  appellant,  and  that  the  same  was  performed  solely  in  accord- 
ance with  the  orders  and  directions  given  by  him;  and  that,  if  there  was 
any  negligence  in  the  performance   thereof,   resulting  in   his  injuries,  it 
was  solely  his  own  negligence.    To  this  affirmative  answer  a  reply  in  gen- 
eral denial  was  filed.     The  cause  was  submitted  to  a  jury  for  trial,  re- 
sulting in  a  verdict  and  judgment  in  favor  of  appellee.     Appellant  filed 
a  motion  for  a  new  trial,  which  was  Overruled,  and  it  is  now  prosecuting 
this  appeal  on  an  assignment  of  errors,  which  requires  a  determination 
of  the  questions  hereinafter  considered. 

[1]  Appellant's  assignment  of  errors  is  based  in  part  on  the  actions 
of  the  court  in  overruling  its  motions  to  require  appellee  to  make  the  first 
paragraph  of  his  complaint  more  specific  in  certain  particulars,  and  to  re- 
quire him  to  state*  facts  to  sustain  certain  conclusions  alleged  therein. 
The  overruling  of  the  motion   first  named  is  not   reversible  error,  as  it 
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does  not  appear  that  appellant  was  harmed  thereby.  Leimgruber  v.  Leim- 
gruber  (1909)  172  Ind.  370.  86  N.  E.  73,  88  N.  E.  593;  Board,  etc.,  v. 
State  ex  rel.  (1913)  179  Ind,  644.  102  N.  E.  97;  Kinmore  v.  Cresse  (1913) 
53  Ind.  App.  693,  102  N.  E.  403;  Adams,  etc.,  Co.  v.  Welborn  (1915)  59 
Ind.  App.  330,  108  N.  E.   163.  109  N.  E.  420. 

[2]  Appellant  has  waived  any  error  based  on  the  action  of  the  court 
in  overruling  the  second  niotion  named  by  failing  to  make  any  reference 
thereto  in  that  part  of  his  brief  devoted  to  the  statement  of  propositions 
or  points. 

[3,  4]  Appellant  contends  that  the  court  erred  in  overruling  its  de- 
murrer to  each  paragraph  of  the  complaint.  It  cites  the  clause  quoted 
above,  with  reference  to  the  duties  of  appellee's  decedent,  which  appears 
in  each  paragraph  of  the  complaint,  and  asserts  that  said  clause  clearly 
shows  that  it  had  delegated  to  said  decedent  the  duty  of  superintending 
the  work  of  repairing  the  cage  in  question,  and  had  thereby  made  him  its 
vice  principal  in  the  performance  of  said  work;  that  by  reason  of  that 
fact  it  was  his  duty  to  see  that  proper  equipment  was  supplied  to  carry 
on  the  work  safely,  and  if  it  was  not  so  conducted  it  was  his  duty  to 
correct  the  method  of  performance;  that  under  these  circumstances  any 
failure  in  this  regard  on  his  part  would  not  constitute  negilgence  with 
which  it  would  be  chargeable  in  this  action.  Appellant's  conclusion  would 
be  correct  if  it  could  be  held  that  the  paragraphs  of  complaint  show  that 
appellee's  decedent  was  a  vice  principal  as  appellant  contends.  However, 
we  cannot  agree  that  said  paragraphs  show  such  fact.  They  merely  allege 
that  it  was  the  duty  of  said  decedent  "to  go  from  place  to  place  upon 
appellant's  said  premises  to  inspect  the  machinery  and  equipment  used  by 
said  defendant  in  carrying  on  its  said  business,  and  to  inspect  any  re-, 
pairs  being  made  to  said  machinery  or  equipment."  There  are  no  allega- 
tions that  it  was  his  duty  to  superintend  or  direct  the  worlc  in  any  way 
or  that  he  had  any  authority  in  that  regard,  and  there  are  no  facts  al- 
leged from  which  such  duty  or  authority  can  he  properly  inferred.  There- 
fore we  cannot  apply  the  rule  for  which  appellant  contends.  Neither 
paragraph  expressly  alleges  that  appellant  had  filed  notice  of  its  rejec- 
tion of  the  provisions  of  the  Workmen's  Compensation  Act  with  the  In- 
dustrial Board,  but  such  filing  is  implied  in  the  conclusion  alleged  in  that 
regard,  which  is  sufficient,  since  appellant  has  waived  ?my  error  in  over- 
ruling its  motion  to  have  facts  stated  to  sustain  such  conclusion.  In  view 
of  the  provisions  of  the  Employers'  Liability  .\ct  under  which  this  ac- 
tion is  prosecuted,  which  abrogates  the  common-law  rule  of  assumed 
risks,  in  so  far  as  it  applies  to  the  particular  risk  of  injury  through  the 
negligence  of  a  fellow  servant,  we  find  no  sufficient  reason  on  which  to 
base  a  conclusion  that  the  court  erred  in  overruling  the  demurrer  to  ei- 
ther paragraph  of  the  complaint.  J.  Wooley  Coal  Co.  v.  Tevault  (1917) 
187  Ind.  171.  118  N.  E.  921,  119  N.  E.  485;  Vandalia  R.  Co.  v.  Fry  (1918) 
70  Ind.  App.  85,  123  N.  E.  124. 

[5]  Appellant  contends  that  the  court  erred  in  overruling  its  motion 
for  a  new  trial.  This  contention  must  be  sustained  on  the  ground  that 
the  verdict  is  not  sustained  by  sufficient  evidence  for  the  following  rea- 
sons :  The  Workmen's  Compensation  Act  makes  the  following  provisions : 

"Section  2.  From  and  after  the  taking  effect  of  this  act,  every  em- 
ployer and  every  employee,  except  as  herein  stated,  shall  be  presumed  to 
have  accepted  the  provisions  of  this  act  *  *  *  unless  he  shall  have 
given  prior  to  any  accident  resulting  in  injury  or  death  notice  to  the  con- 
trary in  the  manner  herein  provided.*  This  act  shall  not  apply  to  rail- 
road employees  engaged  in  train  service."     Acts   1917,   p.  673. 

"Sec.  3.  *  ♦ .  ♦  The  notice  of  exemption  ♦  ♦  *  shall  be  given 
thirty  days  prior  to  any  accident  resulting  in  injury  or  death.  ♦  *  * 
The  notice  shall  be  in  writing  or  print  in  a  substantial  form  prescribed  by 
the  Industrial  Board  and  shall  be  given  by  the  employer  bv  posting  the 
same  in  a  conspicuous  place  in  the  plant,  shop,  office,  room  or  place  where 
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the  employe-*  is  employed*  or  by  serving  it  personally  upon  him ;  *  ♦  » 
a  copy  6f  the  notice  in  prescribed  form  shall  also  be  filed  with  the  Indus- 
trial Board."    Acts  1915,  p.  392. 

"Sc»c.  4.  Every  contract  of  service  between  any  employer  and  cm 
ployee  covered  by  this  act  *  *  *  shall  be  presumed  to  have  been  made 
subject  to  the  provisions  of  this  act;  unless  either  party  shall  give  po- 
lice, as  provided  in  section  3,  to  the  other  party  to  sudi  contract  that  the 
provisions  of  this  act  other  than  sections  10,  11  and  67  are  not  intended 
to  apply."    Acts  1915,  p.  393. 

By  virtue  of  said  sections  2  and  4  a  presumption  existed  that  appel- 
lant and  appellee's  decedent,  at  the  time  he.  received  his  alleged  injuries, 
were  bound  by  the  provisions  of  the  Workmen's  Compensation  Act,  and 
such  presumption  continues  to  exist  unless  the  evidence  shows  that  one 
of  them  prior  to  the  accident  in  question  had  taken  the  necessary  steps 
to  be  exempted  therefrom  as  provided  in  said  section  3.  There  is  no 
claim  that  appellee's  decedent  had  taken  such  steps,  and  hence  both  must 
be  held  to"  be  bound  thereby  unless,  the,  Evidence  shows  that  appellant  had 
taken  such  steps.  An  examination  of  the  record  fails  to  disclose  that  such 
steps .  had  been  taken.  It  appears  from  tlie  evidence  that  appellee's  dece- 
dent had  been  in  appellant's  employ  for  more  than  two  year»,  and  that  the 
latter  had  filed  with  the  Industrial  Board  a  notice  of  its  election  to  reject 
the  provision  of  the  Workmen's  Compensation  Act,  but  it  is  not  shown 
that  such  filing  was  made  prior  to  the  accident  which  resulted  in  the  for- 
mer's death,  or  that  such  notice  was  posted  in  a  conspicuous  place  in  the 
plant,  shop,  office,  room  or  place  where  appellee's  decedent  was  emplojred, 
or  that  said  notice  was  served  upon  him  personally,  as  the  statute  requires. 
By  reason  of  these  facts  the  presumption  that  the  parties  are  bound  by 
the  provisions  of  the  Workmen's  Compensation  Act  still  exists,  and  a 
verdict  in  favor  of  appellee  cannot  be  sustained.  Appellant  makes  the 
further  contention  in  support  of  the  alleged  error  under  consideration 
that  the  evidence  shows  that  appellee's  decedent  received  his  alleged  in- 
juries as  the  proximate  result  of  his  failure  to  discharge  the  duties  which 
he  owed  it  as  a  vice  principal  in  charge  of  the  repairs  being  made.  There 
is  evidence  tending  strongly  to  sustain  this  contention,  but,  as  the  judg- 
ment must  be  reversed  for  the  reasons  indicated,  we  need  not  consider 
whether  there  is  any  evidence  which  would  have  warranted  the  jury  in 
finding  the  contrary. 

[6-8]  Notwithstanding  the  conclusion  reached,  we  deem  it  advisable 
to  consider  other  alleged  errors,  since  the  cause  must  be  remanded  for  a 
new  trial.  The  court,  on  the  trial  of  the  cause,  gave  the  jury  a  number 
of  instructions  on  its  own  motion,  among  which  are  Nos.  13,  IS,  and  16. 
Said  instruction  No.  13  inforAied  the  jury,  in  effect  that  if  it  found  that 
appellee's  decedent  was  a  construction  foremaif,,  and  the  vice  principal 
of  appellant,  in  making  the  repairs  in  question,  as  it  claimed,  then-  "the 
plaintiff  would  not  be  entitled  to  recover  of  the  defendant  for  the  death  of 
Cross  unless  said  Cross  did  something  beyond  the  scope  of  the  authority 
vested  in  him  by  the  defendant  as  construction  foreman,  which  will  bi 
explained  to  you  in  later  instructions."  The  court  evidently  undertook 
to  make  this  explanation  in  said  instructions  numbered  15  and  16,  which 
probably  led  the  jury  to  believe  that,  if  they  found  that  appellee's  dece- 
dent was  appellant's  construction  foreman.,  with  such  authority  as  to  make 
him  its  vice  principal  in  the  performance  of  sakl  repair  work,  but  that 
said  decedent  had  theretofore  personally  assisted  its  other  employees  from 
time  to  time  in  making  repairs,  with  appellant's  knowledge  and  consent, 
and  did  assist  in  making  the  same  on  this  occasion,  and  was  injured  in 
the  manner  alleged,  the  fact  that  he  was  such  construction  foreman  would 
not  relieve  appellant  from  liability  in  this  action.  To  so  instruct  the  jury- 
was  clearly  error.  Although  this  action  is  prosecuted  imder  the  Em- 
ployers' Liability  Act  of  1911,  it  must  be  gfounded  on  negligence,  as  other- 
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wise  no  cause  of  action  would  exist.  Cleveland,  etc.,  R.  Co.  v.  Ropp 
(Sup.)  129  N.  K  475.  The  negligence  to  support  it  must  be  found  in 
the  violation  of  some  duty  which  appellant  owed  said  decedent.  While  it 
is  the  rule  that  an  employer  is  bound  to  use  ordinary  care  to  make  and 
keep  the  place  in  which  his  employees  are  required  to  work  safe,  and  to 
use  like  care  to  furnish  such  tools  and  appliances  as  will  enable  his  em- 
ployees to  perform  their  work  safely,  such  rule  has  no  application  be- 
tween a  master  and  a  servant  employal  by  him  to  perform  the  duty  which 
he  owes  to  his  other  servants  in  this  regard,  where  such  servant  so  em- 
ployed is  injured  because  of  a  failure  on  his  part  to  discharge  such  duty. 
Duffy  v.  Hobbs,  etc.,  Co.,  166  Cal.  210,  135  Pac.  1093,  L.  R.  A.  1916F. 
806;  Sible  v.  Wells,  etc..  Co.,  148  111.  App.'109;  Baker  v.  Empire,  etc.. 
Co.,  102  Am>.  Div.  125,  92  N.  Y.  Surt).  355;  Cline  v.  Southern  R.  Co., 
101  S.  C.  493,  86  S.  E.  17;  Texas  City,  etc.,' v.  Winters  (Tex.  Com.  App.) 
222  S.  W.  541;  Conway  v.  Chicago,  etc:.  R.  Co.,  103  Iowa,  373,  72  N.  W. 
543;  Conroy  v.  Inhabitants,  etc.,  158  Mass.  318,  33  N.  E.  525;  Sloss- 
Sheffield.  etc.,  Co.  v.  Stapp,  195  Ala.  340,  70  South.  267;  Erskine  v.  Chino. 
etc,  Co.  (C.  C.)  71  Fed.  270.  One  reason-  for  holding  that  such  general 
rule .  has  no  application  mider  the  facts  stated  is  that  the  master,  having 
engaged  a  partkular  servant  to  discharge  the  duties  owing  by  him  to  his 
other  servants,  ought  not  be  required  to  engage  still  another  servant  to 
see  that  the  particular  servant  discharges  his  duty  in  order  to  avoid  a 
liability  should  he  be  injured  because  of  his  failure  to  perform  the  spe- 
cific duties  for  which  he  was  engaged.  In  reaching  our  conclusion  with 
reference  to  the  instructions  under  consideration,  we  have  not  been  un- 
mindful of  the  fact  that  the  two  instructions  last  named  are  based  to  some 
extent  ofi  a  condition  that  the  jury  found  that  said  decedent  although 
he  was  appellant's  vice  principal  in  making  said  repairs,  had  theretofore 
personally  assisted  its  other  employees,  from  time  to  time,  in  making  re- 
pairs, with  appellant's  knowledge  and  consent,  and  did  assist  on  the  oc- 
casion in  question.  -This  fact,  however,  would  not  relieve  appellee's  dece- 
dent from  the  duty  which  he  owed  appellant  as  its  vice  principal,  or  cre- 
ate a  liability  in  his  favor  if  injured  because  such  duty  had  not  been  per- 
formed. True,  a  servant  may  act  in  a  dual  capacity,  and  be  regarded  as 
a  vice  principal  in  the  performance  of  certain  acts  and  a  mere  fellow 
servant  of  oAer  employees  In  the  performnce^of  other  acts,  but  we  know 
of  no  authority  which  holds  that  a  right  of  action  exists  in  his  favor,  if 
injured  while  acting  in  the^  latter  capacity,  because  he  had  failed  to  per- 
form a  duty  which  he  owed  his  master  as  vice  principal.  The  effect  of 
the  latter  relationship  might  relieve  the  master  from  liability  under  cer- 
tain circumstances,  as  shown  by  the  cases  cited  by  appelleie,  but  it  can- 
not give  a  right  of  action  to  a  vice  principal  for  an  injury  resulting  from 
his  failure  to  discharge  a  duty  which  he  owes  -as  such.  Appellee  con- 
tends, however,  that,  since  each  paragraph  of  the  complaint  alleges,  and 
the  evidence  shows,  that  appellant  had  rejected  the  provisions  of  the 
Workmen's  Compensation  Act,  it  cannot  defend'  on  the  ground  that  his 
decedent  was  negligent.  But,  if  it  be  conceded  that  such  defense  is  not 
avsulable  to  appellant,  it  does  not  follow  that,  appellee  can  recover  in  this 
action  without  showing  that  appellant  failed  to  discharge  a'  duty  which  it 
owed  his  decedent '  This  burden  had  .to  be  discharged  by  appellee  before 
appellant  was  required  to  offer  any  defense,  and,  if  appellee  failed  to  dis- 
charge the  same,  the  question  of  what  defense  would  have  been  availa- 
ble to  appellant  had  a  prima  facie  case  been  made  against  it*  is  wholly 
immaterial.  For  the  reasons  stated,  we  hold  tljat  the  court  erred  in  giv- 
ing each  of  said  instructions. 

Instructions  Nos.  3,  5.  and  8,  given  at  the  request  of  appellee,  are 
clearly  erroneous  in  the  following  particulars:  No.  3  authorized  a  re- 
covery, although  the  jiu-y  found  that  appellee's  decedent  was  appellant's 
vice  principal  in  making  the  repairs  in  question,  and  received  his  alleged 
injuries  by  reason  of  his  failure  to  discharge  his  duties  as  such.     No.  5 
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would  permit  a  recovery  although  it  was  the  duty  of  an  injured  employee, 
as  a  vice  principal  of  his  employer  to  provide  the  particular  device  or 
appUance  which  was  necessary  to  make  his  working  place  safe.  No.  8 
would  permit  a  recovery  by  a  vice  principal,  if  he  is  injured  while  en- 
gaged in  performing  duties,  other  than  those  of  vice  principal,  althoug^h 
his  failure  to  discharge  his  duties,  as  such  was  the  proximate  cause  of 
his  injuries. 

[9]  Instruction  No.  14,  given  at  the  request  of  appellee,  contains  the 
following : 

"Where  the  duty  is  one  owing  by  the  master,  and  he  intrusts  its  per- 
formance to  an  agent,  such  agent's  negligence  is  that  of  a  master,  as  the 
master  is  charged  with  the  imperatk/e  duty  of  providing  safe  and  suitable 
appliances  and  a  safe  and  suitable  place  in  which  to  work.** 

This  statement  renders  said  instruction  erroneous,  as  a  matter  is  not 
charged  with  the  imperative  duty  named.  His  duty  with  reference  to 
furnishing  his  servants  safe  and  suitable  places  and  appliances  in  which 
and  with  which  to  work  is  limited  to  the  exercise  of  ordinary  or  reasona- 
ble care  in  that  regard.  Brazil,  etc.,  Co.  v.  Young  (1888)  117  Ind.  520. 
20  N.  E.  423;  Hoosier,  etc..  Ca  v.  McCain  (1892)  133  Ind.  231.  31  N.  E, 
956;  Henry  v.  Prendergast  (1912)  51  Ind.  App.  43,  94  N.  E.'  1015;  South- 
em  R.  Co.  V.  Ellis  (1912)  53  Ind.  App.  34,  101  N.  E.  105. 

The  several  errors  committed  by  the  court  in  instructing  the  jury 
would  require  a  reversal  of  the  judgment,  even  if  it  could  be  said  that 
proper  proof  had  been  made  that  appellant  had  rejected  the  provisions  of 
the  Workmen's  Compensation  /\ct,  as  alleged.  For  the  reasons  stated, 
the  judgment  is  reversed,  with  instructions  to  sustain  appellant's  motion 
for  a  new  trial  and  for  further  proceedings  consistent  with  this  opinion. 


McDowell  et  al.  v.  duer.    (Xo.  11140.) 

(Appellate  Court  of  Indiana.     Jan.  26,   1922.) 
133  Northeastern  Reporter,  839. 

1.  MASTER  AND  SERVANT  —  INDEPENDENT  CONTRACTOR 

DOCTRINE    NO    PART    OF   WORKMEN'S    COMPENSATION 

ACT. 

The  doctrine  of  "independent  contractor"  is  peculiar  to  the  law  of 
negligence,  and  has  no  proper  place  in  the  law  of  workmen's  compensation. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  367.) 

3.  M.A.STER  AND  SERVANT  —  EMPLOYER  LIABLE  FOR  COM- 
PENSATION FOR  INJURIES  IN  SERVICE  OF  THIRD  PER- 
SON. 

Where  servants  of  one  master  are  working  for  another,  as  where  one 
hires  out  teams,  wagons,  and  drivers,  the  fiction  that  such  employees 
are  the  servants  of  the  latter  while  engaged  in  the  work  has  no  place  in 
the  administration  of  the  Workmen's  Compensation  Act,  and  tiie  em- 
ployees must  look  to  the  former  for  their  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.*  §  361.) 
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4.  MASTER  AND  SERVANT— RELATION  QUESTION  OF  FACT 

UNDER  COMPENSATION  ACT. 

Whether  an  injured  worker  is  an  employee  or  a  contractor  is  a  ques- 
tion of  fact  for  the  Industrial  Board  under  the  Workmen's  Compensa« 
tion  Act  to  be  determined  from  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

5.  MASTER   AND    SERVANT    —   FINDING    OF    EMPLOYMENT 

WITHIN  COMPENSATION  ACT  SUSTAINED. 

Finding  that  one  employed  to  fell  trees  and  to  cut  them  into  logs  for 
$2.50  per-  thousand  was  an  employee,  within  the  Workmen's  Compensation 
Act,  and  not  a  contractor,  held  warranted  by  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [2].) 

7.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 

ACT  DEFINING  '^EMPLOYEE"  LIBERALLY  CONSTRUED. 

In  construing  the  legislative  definition  of  "employee"  in  the  Work- 
men's Compensation  Act  a  measure  of  liberality  should  be  indulged  in  to 
the  end  that  in  doubtful  cases  an  injured  workman  or  his  dependents  may 
not  be  deprived  of  benefits  of  humane  provisions  of  the  compensation 
plan. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

Enloe,  J.,  dissenting. 

Appeal  from  Industrial  Board. 

Proceeding  by  Almeda  Duer  under  the  Workmen's  Compensation  Ajct 
to  obtain  compensation  for  the  death  of  her  husband,  Charles  Duer,  op- 
posed by  Frank  McDowell  and  others,  doing  business  in  the  firm  name 
of  the  BluflFton  Hoop  Company,  the  employer,  and  the  insurance  carrier. 
There  was  an  award  of  compensation  and  the  employer  and  insurance 
carrier  api>eal.     Affirmed. 

Everett  W.  Trook  and  Joseph  W.  Hutchinson,  both  of  Indianapolis, 
for  appellants. 

I)ore  B.  Erwin,  of  Decatur,  for  appellee. 

Dausman,  C.  J.  The  appellants  are  partners  doing  business  in  the 
firm  name  of  Bluffton  Hoop  Comoany.  One  Charles  Duer,  while  cutting 
timber  for  appellants,  was  injured  by  a  falling  tree,  and  died  from  the 
effects  thf^^oi  a  few  da3rs  later,  and  this  appeal  is  from  an  award  of 
compensation  to  the  appellee  as  his  widow.  The  undisputed  facts  bear- 
ing on  the  controversy  are  as  follows: 

The  hoop  company  had  a  manufacturing  plant  at  Decatur,  Ind.  It 
had  in  its  employ  one  Franks,  whose  business  was  to  buy  timber  for  the 
company  and  to  employ  men  to  cut  and  haul  it.  In  February,  1920, 
Franks  purchased  some  timber  for  the  company  in  the  community  where 
Duer  resided.  Franks  asked  Duer  if  he  could  cut  the  timber,  and  Duer 
said  he  could.  They  agreed  on  the  price  to  be  paid  for  the  cutting,  viz. 
$2.50  per  thousand.  The  quantity  of  timber  was  about  10,000  feet  Franks  . 
gave  Duer  sp^ifications,  measurements,  and  dimensions,  and  told  him  the 
length  in  whkh  he  wanted  ^e  timber  cut.  Duer's  regular  business  was 
fanning  and  also  contracting  for  the  construction  of  ditches  and  cement 
woric  Duer  furnished  his  own  tools  for  cutting  timber,  and  he  engaged 
his  son  to  help  him  do  that  work.  Franks  had  control  over  the  work,  as 
to  how  the  timber  should  be  cut,  and  authority  to  see  that  it  was  cut  ac- 
cording to  specifications. 

The  company  reported  the  accident  to  the  Industrial  Board  before 
Doer  died,  and  also  made  a  report  to  the  insurance  carrier.     The  com- 
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pany,  in  its  report  to  the  Industrial  Board,  consistently  and  throughout 
the  document  referred  to  Duer  as  its  employee.  The  company  bought 
timber  at  various  places.  It  usually  had  two  regular  cutters  at  each 
place.  The  company's  plan  was  to  have  a  regular  set  of  cutters;  bat 
sometimes  it  would  cut  timber  in  localities  where  it  was  hard  for  its 
men  to  go,  and  in  such  cases,  or  in  case  of  a  small  job,  it  would  pick  up 
some  one  locally.  At  times  when  the  factory  was  shut  down  the  company 
would  take  men  from  the  mill  to  the  woods  and  have  them  cut  The  com- 
pany did  not  have  any  distinct  understanding  with  any  of  its  cutters  that 
they  were -to  do  a  certain  amount  of  work  or  to  do  it  in  a  certain  way — 
only  as  to  speciiicatioxis,  and  not  as  to  time. 

The  ultimate  question  to  be  determined  is  whether  the  Industrial 
Board  was  justified  in  finding  that  Duer  was  an  employee.  The  appel- 
lant's contention  is  that  Duer  was  not  an  employee,  but  that  in  truth  he 
was  an  "independent  contractor."  In  view  of  the  evidence,  it  is  certain 
that  Ehier  was  neither  a  trespasser  nor  a  mere  volunteer,  and  Aat  he 
must  have  been  either  an  employee  or  a  contractor.  It  clearly  appears 
from  tile  Workmen's  Compensation  Act  that  the  Legislature  has  recog- 
nized the  distinction  between  an  employee  and  a  contractor.  Acts  1915, 
p.  395,  §  14,  as  amended.  Acts  1919.  p.  159.  The  concepts  denoted  by  the 
words  "employee"  and  "contractor"  are  therefore  so  rdated  that  we  will 
consider  the  contention  in  its  dual  aspect. 

In  order  that  we  may  intelligently  pursue  our  inquiry  we  must  have 
an  accurate  conception  of  the  significance  or  import  of  the  terms  "em- 
ployee" and  "contractor." 

The  legislative  definition  of  "employee"  is: 

"Every  person  *  *  *  in  the  service  of  another  tmder  contract  of 
hire  or  apprenticeship,  written  [express]  or  implied." 

The  co-ordinate  legislative  definition  of  "employer**  is.: 

"Any  individual,  firm,  association  or  corporation  *  *  ♦  using  the 
services  of  another  for  pay."     Acts  1919,  p.  175. 

In  the  definition  of  "employee"  the  words  "in  the  service  of  another" 
are  the  equivalent  of  "working  for  another";  and  in  the  definition  of 
"employer"  the  words  ''service"  is  the  equivalent  of  "labor." 

The  general  meaning  of  the  word  "contractor"  is  shown  by  the  fol- 
lowing definition: 

"One  who  contracts;  one  of  the  parties  to  a  bargain;  one  who  cove- 
nants to  do  something  for  another."     Webster's  Die.;  Cent  Die 

The  specific  meaning  of  the  word  "contractor"  differs  materially  from 
its  general  meaning,  as  shown  by  the  following  definitions: 

"Specifically,  one  who  contracts  to  perform  work  on  a  rather  large 
scale,  at  a  certain  price  or  rate,  as  in  building  houses  or  making  a  rail- 
road."   Webster's  Die. 

"Specifically,  one  who  contracts  or  covenants,  either  with  a  govern- 
ment or  other  public  body  or  with  private  parties,  to  furnish  supplies,  or 
to  construct  works  or  erect  buildings,  or  to  perform  any  work  or  service, 
at  a  certain  price  or  rate;  as  a  paving  contractor;  a  labor  contractor." 
Cent.  Die. 

The  word  * 'contractor"  is  sometimes  used  to  denote  a  permanent  oc- 
cupation or  business,  as  evidenced  by  the  following: 

"The  term  'contractor'  is  applicable  to  all  persons  following  a  reg- 
ular independent  employment,  in  the  course  of  which  they  offer  their 
sei3^ices  to  the  public  to  accept  orders  and  execute  commissions  for  all 
who  may  employ  them  in  a  certain  line  of  duty,  using  their  own  means 
for  the  purpose  and  being  accountable  only  for  final  performance."  Coolcy. 
Torts,  p.  1098. 

See  Shearman  &  Redfield,  Negligence,  §  164. 

[1]  The  doctrine  of  "independent  contractor"  is  peculiar  to  the  law 
of  negligence,  and  we  are  not  aware  that  it  is  appropriate  to  any  other 


Digitized  by  VjOOQIC 


1922.]  Mcdowell  v.  DUER.     (Ind.)  367 

I 

branch  of  tiie  law.  Certainly  it  has  no  proper  place  in  the  law  of  work- 
men's compensation.  We  will  eliminate  that;  term,  therefore, .  from  fur- 
ther consideration. 

[2,  3]  The  relation  of  employer  and  employee  is  contractual.  It  is 
created  in  every  instance  by  a  contract,  express  or  implied.  Rogers  v. 
Rogers,  70  Ind.  App.  659.  122  N.  E.  778;  Nissen  v.  Miller,  125  N.  E.  652. 
There  is  an  apparent  exception  to  that  statement.  To  illustrate :  Where 
A.  hires  out  his  teams,  wagons,  and  drivers  to  B.  to  do  hauling  or  other 
work  for  B.,  and  while  doing  the  work  B.  has  the  right  to  control  the 
working  place  and  the  drivers,  it  is  commonly  said  in  negligence  cases 
that  the  drivers  are  the  servants  of  B.  while  so  engaged  in  his  work. 
But  in  such  cases  the  relation  of  master  and  servant  is  constructive,  not 
real.  It  is  a  fiction  resorted  to  by  the  courts  to  enable  them  with  greater 
ease  and  facility  to  apply  the  law  of  negligence,  especially  the  rule  of 
respondeat  superior.  In  truth,  the  relation  of  employer  and  employee 
continues  to  exist  between  A.  and  the  team  drivers;  and  under  the  Work- 
men's Compensation  Act  a  team  driver,  receiving  an  injury  by  accident 
ivhile  doing  B.*s  work,  must  look  to  A.  alone  for  compensation.  The 
fiction  utilized  in  the  law  of  negligence  has  no  place  in  the  administration 
of  the  Workmen's  Compensation  Act.  Rogers  v.  Rogers,  70  Ind.  App. 
659,  122  N.  E.  778;  Rongo  v.  Waddington,  87  N.  J.  Law,  395,  94  Atl.  408; 
Kirkpatrick  v.  In^strial  Accident  Commission,  31  Cal.  App.  668,  161  Pac. 
274. 

[4]  Having  in  mind  the  foregoing  definitions,  how  was  the  Industrial 
Board  to  determine  whether  Duer  was  an  employee  or  a  contractor? 
.The  proposition  must  be  regarded  as  settled  that  whether  Duer  was  an 
employee  of  the  hoop  company  at  the  time  he  received  the  fatal  injury 
was  a  question  of  fact  for  the  Industrial  Board,  to  be  determined  from 
the  evidence.  Columbia,,  etc..  Co.  v.  Lewis,  63  Ind.  App.  386,  115  N.  E. 
103;  Id.,  65  Ind.  App.  339,  116  N.  E.  1;  Zeitlow  v.  Smock,  65  Ind.  App. 
643,  117  N:  E.  665;  Sugar  Valley  Coal  Co.  v.  Drake,  66  Ind.  App.  152, 
117  N,  E.  937;  MoWey  v.  Rogers,  68  Ind.  App.  308,  119  N.  E.  477;  Miincie 
F.  &  M.  Co.  V.  Thompson,  .70  Ind.  App.  157,  123  N.  E.  196;  Nissen  T.  & 
S.  Co.  v.-  Miller,  125  N.  E.  652;  Coppes  Bros.  &  Zook  v.  Pontius,  131  N. 
E.  845;  Miller  v.  C.  &  W.  Kramer  Co.,  10  N.  &  C.  C.  A.  J215. 

[5]  Since  whatever  relation  existed  between  the  company  and  Duer 
was  created  by  their  contract,  naturally  we  must  look  to  the  contract  it- 
self, as  disclosed  by  the  evidence,  to  find  that  relation.  They  made  an 
express  contract  Now,  what  do  we  know  about  that  contract?  Merely 
this:  That  it  was  a  contract  whereby  Duer,  agreed -to  fell  trees  and  to 
cut  them  into  logs,  and  whereby  the  hoop  company  agreed  to  pay  him 
therefor  at  the  rate  of  $2.50  per  thousand.  That  is  all  the  Industrial 
Board  knew  about  their  contract,  and  all  we  know  about  it  The  timber 
on  which  Duer  was  bestowing  his  labor  was  the  property  of  the  hoop 
company;  and,  for  aught  that  appears  from  the  evidence,  it  had  complete 
dominion  over  its  own  property.  All  that  Duer  agreed  to  give  to  the 
hoop  company,  as  the  consideration  for. his  pay,  was  his  services;  and  all 
that  the  hoop  company  expected  to  receive,  or  could  receive,  from  him,  at 
the  thing  for  which  it  agreed  to  pay,  was  his  services.  The  evidence, 
then,  tends  fairly  to  bring  the  hoop  company  fully  within  the  legislative 
definition  of  "employer,"  and  to  bring  Duer  fully  within  the  legislative 
definition  of  "employee,"  rather  than  within  the  specific  definition  "^  of 
"contractor."  It  is  .a  legitimate  conclusion,  therefore,  that  Duer  was  in 
the  service  of  the  hoop  company  under  a  contract  of  hire;  that  the  hoop 
company  was  using  the  services  of  D.uer  for  pay;  find  that  their  con- 
tract was  a  contract  of  employment  which  carried  with  it  the  obligation 
to  pay  compensation.  Acts  1915.  p.  393,  §  4;  Acts  1919,  p.  175,  §  76, 
clause   (h).     Perhaps  it  should  be  noted  diat  Duer  never  held  himself 
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out  to  the  public  as  a  contractor  in  the  line  of  work  he  was  doinff  for 
the  hoop  company.  It  is  clear  therefore  that  the  board  was  justified  in 
finding  that  the  hoop  company  and  EKier  were  within  the  scope  of  the 
compensation  plan  as  ordained  by  the  Legislature.  It  is  entirely  reasona- 
ble to  say  that  at  the  time  of  his  injury  Duer  was  not  engaged  in  an  in- 
dependent emplo3rment — ^was  not  following  an  independent  business  of 
his  own,  but  that  on  the  contrary  h^  was  identified  with  the  working 
force  of  the  hoop  company,  and  therefore  the  industry  in  which  he  was 
employed  should  be  liable  for  compensation. 

[6]  It  should  be  noted  that,  from  the  report  of  the  accident  which  the 
hoop  company  made  to  the*  Industrial  Board,  it  appears  that  the  company 
regarded  Duer  as  its  employee  and  that  it  understood  the  contract  to 
be  a  contract  of  employment  within  the  scope  of  the  compensation  stat- 
ute. Of  course,  that  admission  is  not  conclusive;  but  it  should  be  given 
its  proper  weight  in  determining  the  effect  of  the  contract.  Hege  &  Co. 
V.  Tompkins,  69  Ind.  App.  273,  121  N.  E.  677. 

[7]- It  ma>  be  well  also  to  state  that  this  court  is  coi^imitted  to  the 
proposition  that  in  construing  the  legislative  definition  of  "employee"  a 
measure  of  liberality  should  be  indulged  in,  to  the  end  that  in  doubtful 
cases  an  injured  workman  or  his  dependents  may  not  be  deprived  of  the 
benefits  of  the  humane  provisions  of  the  compensation  plan.  Columbia, 
etc..  Co.  v.  Lewis,  63  Ind.  App.  386,  115  N.  E.  103;  In  re  Duncan,  127  N. 
E.  289.  Nor  should  those  intrusted  with  the  administration  of  the  com- 
pensation law  be  wholly  unmindful  of  the  interest  of  the  public  thereiii. 

The  award  is  affirmed. 

Enloe,  J.  (dissenting).  I  cannot  give  my  assent  to  the  reasoning 
nor  ti>  the  result  reached  in  the  majority  opinion  in  this  case.  In  that 
opinion  the  terms  ''contractor"  and  "independent  contractor"  are  prac- 
tically shorn  of  all  their  meaning.  They  are  limited  to  specific  contracts 
to  do  specific  work.  The  entire  matter  must  be  definite  and  certain.  I 
also  think  that  the  law  as  applied  to  independent  contractors  should  not 
be  limited  merely  to  the  law  of  negligence,  and  that  it  has  its  proper 
place  in  the  application  of  the  compensation  laws.  It  should  not,  as  stated 
in  the  majority  opinion,  be  eliminated  from  consideration. 

In  this  case  Duer  agreed  to  furnish  his  owp  tools  and  cut  the  timber 
according  to  measurements  and  dimensioyis  given  to  him,  at  $2.50  per 
thousand  feet.  What  these  tools  were  we  do  not  know.  The  contract 
did  not  specify  the  tools  to  be  used,  and  so  far  as  it  provisions  are  con- 
cerned Duer  was  at  liberty  to  use  his  axe  and  cross-cut  saw — simple 
tools;  or  he  could,  if  he  chose,  use  a  gasoline  engine,  or  other  machinery, 
as  his  power  plant  by  which  his  saws  were  operateid.  This  was  left  to 
him ;  over  this  the  so-called  employer  had  no  control.  They  had  the  right, 
upon  this  record,  to  see  and  demand  that  the  said  timber  wls  cut  accord- 
ing to  "measurements  and  dimensions"  which  they  had  given  Duer.  They 
had  no  cofltrol  .over  methods  or  means. 

In  the  case  of  Kellcy's  Independents  v.  Hoosac  Lumber  Co.,  (Vt) 
113  Atl.  818,  the  court  said: 

"It  was  said  in  Rheinwald  v.  Builders'  Brick,  etc..  Co.,  168  App.  Div. 
425,  153  N.  Y.  Supp.  598,  that  common-law  decisions  involving  the  lia- 
bility of  a  master  for  injuries  received  by  bis  servant  are  not  controlling 
in  cases  under  Compensation  Acts,  nor  as  valuable  therein  as  cases  under 
the  acts  themselves.  But  this  idea  was  repudiated  in  Western  Indemnity 
Co.  v.  Pillsbury,  17?  Cal.  807.  1S9  Pac.  721,  and  we  think  rightiy  so; 
for  we  are  satisfied  that  the  learning  of  the  common^law  decisions  affords 
the  safest  guide  to  a  proper  interpretation  of  such  statutes.  Accordingly, 
we  look  to  our  own  cases  for  .the  rule  to  direct  us  to  a  correct  decisions 
of  the  question  in  hand.  *  *  ♦  It  is  this:  If  under  the  contract  the 
party  for  whom  the  work  is  being    done  may  prescribe  not  only  what  the 
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result  shall  be.  but  may  also  direct  the  means  and  methods  by  which  the 
other  shall  do  the  work,  the  former  is  an  employer,  and  the  latter  an 
employee.  But  if  the  former  may  specify  the  result  only,  and  the  latter 
may  adopt  such  means  and  methods  as  he  chooses  to  accomplish  that  re- 
sult, then  the  latter  is  not  an  employee,  but  an  independent  contractor. 
So  the  master  test  is  the  right  to  control  the  work.  And  it  is  this  right 
which  properly,  differentiates  service  from  independent  employment" 

As  I  view  it,  the  above  is  an  accurate  statement  of  the  law,  and  as 
such,  upon  proper  occasion,  should  be  applied  in  the  administration  of 
the  Workmen's  G>mpensa^on  Law. 

In  the  principal  opinion  it  is  said  that — 

"Whether  Duer  was  an  employee  of  the  hoop  company  at  the  time 
he  received  his  fatal  injury  was  a  question  of  fact  for  the  Industrial 
Board,  to  be  determined  from  the  evidence!:" 

While  the  above  statement  is,  in  a  sense,  literally  true,  yet  as  used  in . 
the  majority  opinion  it  is  certainly  misleading.  And  if  it  is  meant  in 
said  opinion  to  place  said  fact  in  the  class  of  all  other  simple  fac^s,. 
primary  and  inferentiaU  it  is  an  incorrect  statement  The  Industrial 
Board  docs  find  the  facts — ^the  primary  facts.  It  does  this  from  the  evi- 
dence, whkh  does,  or  tends  to,  directly  establish  the  facts;  or,  as  a  mat- 
ter of  reasoning,  by  drawing  inferences  from  facts  directly  established,  it 
concludes  that  certain  other  facts  exist  But,  in  determining  whether  B. 
is  an  employee  or  an  ^dependent  contractor,  reason,  tmaided  by  certain 
rules  of  law,  is  powerless.    It  can  reach  no  conclusion. 

The  determination  of  the  question  as  to  the  status  of  B.  in  such 
case  can  only  be  accomplished  t^  the  application  thereto  of  certain  well- 
known  rules  of  law.  The  law  furnishes  us  the  measure  the  jrardstick,  by 
which  the  primary  facts  are  measured  and  the  said  status  dftermined. 
Hence  the  question  is  sometimes  said  to  be  a  mixed  question  of  law  and 
fact;  it  is  also  sometimes  spoken  of  as  a  conclusion  of  law. 

In  my  opinion,  under  the  facts  of  this  case,  Duer  was  a  contractor, 
and  the  award  should  have  been  set  aside. 


WASMUTH-ENDICOTT  CO.  v.  KARST.     (No.  11135.) 

(Appellate* Court  of  Indiana.     Jan.  5,  1922.) 

133  Northeastern  Reporter,  609. 

i.  MASTER  AND  SERVANT  —  DISABILITY  FROM  DISEASE 
CONTRACTED  BY   DRINKING   POLLUTED   WATER   HELD 
COMPENSABLE  AS  ^INJURY"  BY  ''ACCIDENT." 
A  workman's  disability  from  typhoid   fever,  developing  from  germs 
entering  his  intestines  by  reason  of  drinking  pollut^  water  furnished  him 
by  his  employer  for  that  purpose  while  in  its  employ,  is  compensable  as 
an  **injury"  by  "accident"  arising  out  of  and  in  the  course  of  his  employ- 
ment within  Workmen's   Compensation   Act,   §   2,   as  amended  by   Acts 
1917.  p.  673,  and  the  definition  of  "injury"  and  "personal  injury"  in  sec- 
tion 76(d),  as  amended  by  Acts  1919,  p.  176,  excluding  disease  except  as 
it  results  from  injury;  the  word  "injury"   including  whatever  produces 
lesion  or  change  in  any  part  of  the  system  which  injuriously  afreets  any 

•4— Vol.  IX — Comi>. 
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bodily  activity  or  capability,   and  an  "accident"  being  any  unlooked-for 

mishap  or  untoward  event  not  expected  or  designed. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 

(For  other  definitions,   see   Words  and   Phrases,   First  and   Second 

Series,  Accident — ^Accidental;  Injury.) 

1,  MASTER  AND  SERVANT— ''ACCIDENT"  OCCURJIING  WHILE 
QUENCHING  THIRST  "ARISES  OUT  OF  EMPLOYMENT" 
WITHIN  COMPENSATION  ACT. 

•  Acts  necessary  to  life,  comfort,  and  convenience  of  a  workman  while 
at  work,  though  personal  to  himself,  are  incidental  to  the  work,  so  that 
an  accident  consisting  of  the  entrance  of  tsrphoid  germs  into  his  system 
by  reason  of  drinking  polluted  water  to  quench  thirst  while  at  work  is 
one  arising  out  of  the  employment  within  tiie  Workmen's  Compensation 
Act 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375 [1].) 
(For  other  definitions,   see   Words   and   Phrases,   First  and   Second 
Series,  Course  of  Employment.) 

McMahan,  J.,  dissenting. 

Appeal  from  Industrial  Board. 

Proceedings  for  compensation  under  the  Workmen's  Compensation 
Act  by  Qarence  N.  Karst,  employee,  opposed  by  the  WasmuA-Endicott 
(Company,  employer.  From  an  award  of  compensation,  the  employer  ap- 
peals.    Affirmed. 

Joseph  W.  Hutchinson,  of  Indianapolis,  for  appellant 
The  Branyans,  of  Huntington,  for  appellee. 

Batman,  P.  J.  This  is  an  appeal  from  an  award  by  the  Industrial 
Board  in  favor  of  appellee.  No  question  is  made  as  to  the  sufficiency  of 
the  facts  to  sustain  the  award  but  the  sufficiency  of  the  evidence  to  sus- 
tain the  finding  of  facts  is  challenged.  The  following  is  a  statement  of 
so  much  of  the  finding  of  facts  as  is  material  to  a  determination  of.  the 
(Question  presented  by  this  appeal: 

"The  full  Board  *  ♦  ♦  finds  that  on  the  9th  day  of  February. 
1920,  plaintiff  was  in  the  employment  of  the  defendant  at  an  average 
wedcly  wage  of  $19.29;  that  on  said  date  he  received  a  personal  injury 
by  accident  arising  out  of  and  in  the  course  of  his  employment,  of  which 
the  defendant  had  actual  knowledge  within  30  days  thereafter,  and  which 
resulted  in  his  total  disability  to  work.    ♦    *    *  " 

There  is  substantial  evidence  tending  to  establish  the  following  facts: 
Appellee,  with  other  workmen,  was  in  the  emplov  of  appellant  in  its  cab- 
inet factory.  It  furnished  its  employees  while  at  work  drinking  water 
from  a  well  in  its  factory  through  pipes.  This  water  was  pumped  by 
means  of  a  steam  engine,  and  flowed  constantly  during  working  hours. 
Without  appellant's  Imowledge,  the  water  from  this  well,  so  furnished 
its  said  employees,  became  contaminated  by  seepage  from  a  toilet  in  its 
said  factory.  Appellee,  while  working  for  appellant  under  his  employ- 
ment, used  said  water  for  drinking  purposes,  without  knowledge  of  such 
pollution,  and  thereby  became  infected  with  typhoid  germs,  and  there- 
after, by  reason  of  said  fact,  was  seized  with  t3ri^id  fever,  and  was  con- 
fined to  his  bed  for  several  weeks  as  a  result  diereof.  Based  on  the  evi- 
which  tends  to  establish  these  facts,  the  Industrial  Board  found  that 
appellee  received  a  personal  injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment  Ai^ellant  contends  that  tn6  evidence*  tending 
to  establish  the  foregoing  facts  does  not  sustain  said  finding,  but  merely 
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shows  that  appellee  suffered  a  disability  from  a  disease,  for  which  com- 
pensation is  not  authorized.  It  bases  this  contention  on  the  following  pro- 
visions of  the  Workmen's  Compensation  Act: 

"Section  2.  From  and  after  the  taking  effect  of  this  act,  every  em- 
ployer and  every  employee,  except  as  herein  stated,  shall  be  presumed  to 
have  accepted  the  provisions  of  this  act  respectively  to  pay  and  accept 
compensation  for.  personal  injury  or  death  by  accident  arising  out  of  and 
in  the  course  of  the  employment.    *    ♦    * "     Acts  1917,  p.  673. 

"Section  76,  *  *  *  (d)  ^Injury*  and  'personal  injury'  shall  mean 
only  injury  by  accident  arising  out  of  and  in  the  course  of  the  employ- 
ment and  shall  not  include  a  disease  in  any  form  except  as  it  shall  re- 
sult from  ther  injury."    Acts  1919,  p.  175. 

[1]  In  considering  this  contention  we  will  first  determine  whether  the 
evidence  shows  that  appellee's  disability  was  the  result  of  an  accident. 
This  court,  in  determining  questions  of  liability  under  the  Workmen's 
Compensation  Act  (Acts  1915,  c.  106),  has  adopted  the  following  defini- 
tion of  that  t^m: 

."An  accident  is  any  unlooked-for  midhap  or  untoward  event  not  ex- 
pected or  designed."  United  Paper  Board  Co.  v.  Lewis  (1917)  65  Ind. 
App.  356.  117  N.  E.  276;  Haskell,  etc.,  CarXo.  v.  Brown  (1917)  67  Ind. 
App.  178,  117  N.  E.  555;  Indian  Creek,  etc.,  Co.  v.  Calvert  (1918)  68 
Ind.  App.  474.  119  N.  E.  519,  120  N.  E.  709;  Puritan,  etc.,  Co.  v.  Wolfe 
(1918)  68  Ind.  App.  330,  120  N.  E.417. 

Applying  this  definition  to  the  facts  disclosed  by  the  evidence  in  this 
case,  it  is  clear  that  the  entering  of  typhoid  germs  into  appellee's  intes- 
tines, by  reason  of  drinking  the  polluted  water  furnished  him  by  appel- 
lant for  that  purpose,  while  in  its  employ  may  rightfully  be  termed  an 
"accident"  Dove  v.  Alpena,  etc.,  Co.,  198  Mich.  132,  164  N.  W.  253; 
Venncn  v.  New  Dells,  etc,  Co.,  161  Wis.  370,  154  N.  W.  640.  L.  R.  A. 
1?16A,  273,  Ann.  Cas.  1918B,  293;  Monson  v.  Battelle,  102  Kan.  208,  170 
Pac  801.  But  the  mere  fact  that  an  accident  happens  to  an  employee 
will  not  authorize  the  payment  of  compensation,  unless  it  results  in  per- 
sonal injiiry  which  causes  disaUlity  to  work.  The  resulting  injury  and 
disability  to  work,  however,  need  not  be  concurrent  with  the  accident  in 
order  to  warrant  payment  of  compensation.  In  re  McCaskey  (1917)  65 
Ind.  Am).  349,  117  N.  E.  268;  Hombrook- Price  Co.  v.*  Stewart  (1917)  66 
Ind,  App.  400,  118  N.  E.  315;  John  A.  Schumaker  Co.  v.  Kendrew  (1918) 
68  Ind.  App.  466,  120  N.  E.  722. 

In  liie  instant  case  appellant  raises  the  question  as  to  when  the  in- 
jury can  be  said  to  have  occurred,  if  the  drinking  of  the  germladen 
water,  under  the  circumstances,  can  be  said  to  be  an  accident  within  the 
meaninjg^  of  the  Workmen's  Compensation  Act.     It  has  been  said  that^- 

"In  common  speech  the  word  'injury,'  as  applied  to  a  personal  in- 
jury to  a  human  being,  includes  whatever  lesion  or  change  in  any 'part 
of  thfe  system  produces  harm  or  pain  or  a  lessened  facility,  of  the  natural 
use  of  any  bodily  activity  or  capability."  In  re  Burns,  218  Mass.  8,  105 
N.  E.  601,  Ann  Cas.  1916A,  787. 

It  cannot  be  sajd  that  this  definition  is  too  comprehensive.  In  view  of 
the  settled  polity  of  this  court,  in  harmony  with  the  courts  of  other  juris- 
dictions, to  give  the  provisions  of  the  Workmen's  Compensation  Act  a 
liberal  construction  in  favor  of  the  employee,  in  order  that  its  humane 
purpose  may  DC  realized.  Holland,  etc.,  Co.  v.  Shraluka  (1917) '64  Ind. 
.App  545,  116  N.  E.  330;  In  re  Loper  (1917)  64  Ind.  App.  571,  116  N. 
E.  324;  In  re  Kelley  (1917)  64  Ind.  App  594,  16  N.  E.  306;  United 
Paper  Board  Co.  v.  Lewis  (1917)  65  Ind  App.  356,  117  N.  E.  276;  In  re 
.Ayers  (1917)  66  Ind.  App  458.  118  N.  E.  386;  Nordyke  &  Marmon  Co. 
V.  Swift;  123  N.  E.  449;  In  re  Stewart,  126  N.  E.  42;  In  re  Duncan,  127 
N.  E.  289.  When  we  apply  the  foregoing  definition  of  an  injury  to  the 
facts  of  this  case,  it  is  not  difficult  to  determine  when  the  injury  result- 
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ing  fcom  the  accident  in  question  occurred.  It  is  well  known  that  ty- 
phoid- fever  is  due  to  a .  specific  micro-organism,  known  as  the  typhoid 
bacillus,  taken  into  the  intestines.  Here  the  bacillus  sets  up  a  catarrhal 
inflammation  of  the  mucus  membrane  of  the  intestines,  causing  ulcers  and 
fever.  When  this  occurs  the  individual  evidently  sustains  an  injury.  The 
t3rphoid  bacillus,  when  taken  into  the  intestines,  does  not  always  create  a 
catarrhal  inflammation.  If  it  does  not,  no  fever  follo)vs,  and  no  injury 
is  sustained.  In  the  instant  case,  however,  such  an  inflammation  occur- 
red with  resulting  fever,  which  constituted  an  injury  within  the  mean- 
ing of  the  Workmen's  Compensation  Act. 

It  has  been  suggested  that,  if  compensation  be  awarded  on  account 
of  disability  to  work  arising  from  a  disease  contracted  by  an  employee 
under  t|ie  circumstances  of  the  instant  case,  it  will  result  in  a  violation 
of  that  part  of  said  section  Id,  quoted  above,  in  which  the  meaning  of 
the  words  "injury"  and  ^'personal  injury,"  as  used  in  the  Workmen's  Q)m- 
pensation  Act,  is  expressly  limited,  and  from  which  "disease  in  any  form, 
except  as  it  shall  result  from  injury."  is  expressly  excluded,  and,  through 
a  form  of  judicjal  legislation,  render  all  employers,  operating  under  said 
act,  liable  for  compensation  thereunder  on  accotmt  of  disability  to  work, 
resulting  from  diseases  generally,  contracted  by  their  servants  while  en- 
gaged in  the  discha'rge  of  the  duties  for  which  they  are  employed.     We 
are  clearly  of  the  opinion,  however,  that  no  such  result  will  follow.     It 
will  be  observed  that  in  the  instant  case  we  have  clearly  indicated  the 
accident  and  the  resulting  injury,  which  caused  the  fever  and  consequent 
disability.     Therefore  it  cannot  be  said  that  the  decisicMi  in  this  case  is 
not  in  harmony  with  the  Ifmitaticn  of  said  section  76,  with  reference  to 
awarding  compensation  for  disability  resulting  from  disease.     It  is  obvi- 
ous that  in  any  given  case  involving  disability  so  resulting  the  inquiry 
must  always  be,  Did  the  disease  result  from  an  injury  by  accident  aris- 
*ing  out  of  and  in  the  course  of  the  employment?    If  it  dkl  not,  by  the 
express  provision  of  the  statute,  no  compensation  can  be  awarded.     The 
injury,  however,  need  not  be  produced  by  violence,  as  our  statute,  unlike 
those  of  some  other  states  does  not  so  provide.    It  suffices  in  that  regard, 
whatever  the  accident  may  have  been,  if  it  produces  a  lesion  or  change 
in  any  part  of  the  system  which  injuriously  affects  any  bodily  activity  or 
capability.     Where  this   occurs,   and  disease   follows,   causing   disability, 
the  right  to  compensation  is  not  affected  by  the  limitation  contained  in 
said  section  76.    But  it  must  be  borne  in  mind  that  the  injury  must  be  by 
accident  arising  out  of  and  in  the  course  of  the  employment    This  limita- 
tion alone  will  have  the  effect  of  preventing  a  recovery  of  compensa- 
tion for  disability  resulting  from  diseases  generally,  as  it  is  clear  that  a 
disease  contracted  by  an  employee  through  such  usual  intercourse  with 
his  fellow  workmen  as  is  common  among  men,  and  not  because  of  any 
unusual  circumstance  connected  with  his  employment,  cannot  be  said  to 
be  an  accuient  within  the  meaning  of  the  Workmen's  Compensation  Act 
This  is  in  harmony  with  the  general  rule,  denying  compensation  for  in- 
juries arising  from  risks  common  to  the  general  public.     Union  Sanitary 
Mfg.  Co.  V.  Davis  (1916)  64  Ind.  App.  227.  115  N.  E.  676;  In  re  Harra- 
den   (1917)  66  Ind.  App,  298.  118  N.  E.  142;  Central,  etc.,  Co.  v.  Ind. 
Com..  291  III.  256.  126  N.  E.  144.  13  A.  L.  R.  967;  Cninningham  v.  Dono- 
van, 93  QoToa.  313,  105  Atl.  622;  Re  Donahue,  226  Mass.  595,  116  N.  E. 
226,  L.  R.  A.  1918A.  215;  Kunze  v.  Detroit  etc.,  Co.  (Mich.)   158  N.  W. 
851,  L.  R.  A.  1917A,  252;  Re  McNicol,  215  Mass.  497,  102  N.  E.  697, 
L..  R.  A,   1916A.  306;  Larke  v.  John  Hancock,  etc.,  Co.,  90  Conn.   303, 
97  Atl.  320,  L.  R.  A.  1916E,  584. 

[2]  The  fact  that  the  accident  involved  in  this  case  occurred  while 
appellee  was  engaged  in  queiKhing  his  thirst,  rather  than  in  the  actual 
performance  of  some  duty  which  he  owed  appellant  under  his  employ- 
ment is  not  a  matter  of  controlling  importance,  as  it  is  recognized  that 
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"such  acts  as  arc  necessary  to  the  life,  comfort,  and  convenience .  of  the 
workman  while  at  work,  though  personal  to  himself,  and  not  technically 
acts  of  service,  are  incidental  to  the  service;  and  an  accident  occurring 
in  the  performance  of  such  acts  is  deemed  to  have  arisen  out  of  the  em- 
ployment." Holland,  etc.,  Co.  v.  SHraluka  <1917)  64  Ind.  App.  545,  116 
N.  E.  330-)  Archibald  v.  Workmen's  Compensation  Commission,  77  W. 
Va.  448,  87  S.  E.  791.  I.  R,  A.  1916D,  1013.  We  conclude  that  the  award 
made  by  the  Industrial  Board  is  not  contrary  to  law,  and  it  is  therefore 
affirmed. 

McMahan,  J.,  dissents. 


In  re  hart.     (No.   11364.) 

(Appellate  Court  of  Indiana,  Division  No.  2.  Jan.  26,  1922.) 

133  Northeastern  Reporter,  837. 

MASTER  AND  SERVANT  —  COMPENSATION  AWARDED  FOR 

LOSS  OF  FINGERS  HELD  PROPER. 

Injury  requiring  amputation  of  four  fingers  just  beyond  the  knuckles*, 
nearest  the  palm,  causing  a  permahent  loss  of  90  per  cent  of  the  natural 
use  of  the  arm  below  the  elbow  joint,  justifies  an  award  of  180  weeks' 
compensation  under  Workmen's  Compensation  ^  Act,  §  31.  subd.  h,  as 
amended  by  Acts  1919,  c.  57,  §  1,  notwithstanding  subdivision,  a  specify- 
ing period  of  compensation  for  injuries  resulting  in  amputations  of  fin- 
gers. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[12]0 

Proceedings  under  the  Workmen's  Compensation  Law  by  Ralph  Hart 
for  compensation  for  injuries,  opposed  by  the  Baldwin  Tool  Works,  ef»- 
ployer.  Question  certified  by  the  Industrial  Board  of  Indiana.  Question 
answered. 

Nichols,  J.  'On  the  18th  day  of  April.  1921,  one  Ralph  Hart  was  in 
the  employment  of  the  defendant  Baldwin  Tool  Works,  at  Princeton, 
Ind;  that  on  said  date  be  received  a  personal  injury  by  an  accident  arising 
out  of  and  in  the  course  of  his  employment,  of  which  the  employer  had 
actual  knowledge  at  the  time;  that  a  result  of  said  injury  it  became  nec- 
essary to  amputate  the  four  fingers  of  his  right  hand  at  a  point  just  be- 
yond the  knuckles,  nearest  the  palm;  that  his  average  weekly  w^ges  at 
the  time  of  the  injury  were  $18;  that  said  injury  resulted  in  the  perma- 
nent loss  of  90  per  cent  of  the  natural  use  and  function  of  the  plaintiff's 
right  hand,  that  is,  of  the  right  arm  below  the  elbow  joint.  The  said 
Ralph  Hart  has  filed  a  claim  before  the  Industrial  Board  of  Indiana  for 
compensation.  The  above  facts  are  not  disputed.  The  claimant  and  the 
emplo3rer  disagree  as  to  the  provision  of  law  applicable  to  said  state  of 
facts.  The  claimant  contends  that  he  is  entitled  to  180  weeks,  under 
clause  c  of  amended  section  31  of  the  Indiana  Workmen's  Compensation 
Act  (Acts  1919,  p.  163).  On  the  other  hand,  the  employer  contends  that 
the  compensation  period  should  be  125  weeks  under  clause  a  of  said  sec- 
tion (Acts  1919,  p.  162). 

The  Industrial  Board  is  of  thd*  opinion  that  the  injury  and  impair- 
ment resulting  therefrom  justifies  an  ^ard  for  180  weeks'  compensation, 
if  said  award  will  be  according  to  law.  Upon  the  foregoing  facts,  the 
Industrial  Board  respectfully  submits  for  our  determination  the  follow- 


Digitized  by 


Google 


374  9  WORKMEN'S  COMPENSATION  L.  J.    (Iowa.)  [Apr^ 

ing  question  of  law:  Would  an  award  of  180  weeks*  compensation  be 
according  to  law?  We  answer  this  question  in  the  affirmative  under 
the  provisions  of  subdivision  h  of  section  31  of  the  Workmen's  Compen-^ 
sation  Act  (Acts  1919,  p.  163).  See  In  re  Gannon.  66  Ind.  App.  1.  117 
N.  E.  658. 


FRANKS  v.  CARPENTER  et  al.     (No.  34319.) 

(Supreme  Court  of  Iowa.    Feb.  14,  1922.) 

186  Northwestern  Reporter,  647. 

1.  MASTER  AND  SERVANT— SEWER  BUILDER*  HELD  A  FORE- 

MAN   OF    EMPLOYEE  *  SUSTAINING    COMPENSABLE    IN- 

JURY  AND  NOT  AN  INDEPENDENT  CONTRACTOR. 

One  experienced  in  sewer  construction  work  who  engaged  himself 
to  a  contractor  for  a  specified  price  per  hour  for  his  time,  in  addition  to 
pay  for  the  use  of  his  automobile,  with  the  understanding  that  he  was 
to  furnish  the  tools,  secure  the  necessary  help  paid  by  the  contractor, 
make  the  excavation  and  lay  the  pipe  furnished  to  him»  fix  the  working 
hours,  and  keep  the  time  of  himself  and  the  men  working  under  his  direc- 
tion, h€ld  a  foreman  and  not  an  independent  contractor,  so  that  the  con- 
tractor was  liable  for  compensation  for  the  death  of  one  of  the  men 
Icilled  by  the  caving  of  the  sides  of  the  excavation. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  367.) 

2.  MASTER  AND  SERVANT— FORMAL   NOTICE  OF  COMPEN- 

SABLE INJURY  HELD  UNNECESSARY. 

One  engaged  by  a  contractor  constructing  a  sewer  to  take  charge  of 
the  work  and  of  the  employment  of  the  men  working  under  his  direction 
field  to  be  the  contractor's  foreman  and  representative,  so  that  his  actual 
knowledge  of  what  occurred  when  one  of  the  men  was  killed  superseded 
the  necessity  of  serving  notice  of  death  on  the  employer  as  r^uired  by 
Workmen's  Compensation  Act,  §  2477m8. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  398.) 

Appeal  from  District  Court,  Iowa  County;  R.  G.  Popham,  Judge. 
.Appeal    from   an    award    under    the   Workmen's   Compensation    Act- 
The  facts  are  fully  stated  in  the  opinion.     Affirmed. 

L.  N.  Tillotson,  of  Marion,  and  Johnson  &  Donnelly,  of  Cedar  Rapids, 
for  appellants. 

Redmond  &  Stewart  and  Charles  Penningroth,  all  of  Cedar  Rapids. 
for  appellee. 

Stevens,  C.  J.  The  appellant  George  W.  Carpenter  resides,  and  is 
^aged  in  the  plumbing  business,  at  Cedar  Rapids,  Iowa.  Some  time  prior 
to  November  1,  1918.  he  obtained. a  contract  to  do  certain  plumbing  in 
a  school  building  then  in  process  of  erection  at  Conroy.  Iowa.  Appel- 
lant also  engaged  lo  construct  a  sewer  line  from  a  septic  tank,  which  he 
had  placed  near  the  schoolhouse.  to  a  line  of  tiling  about  300  feet  distant, 
and  arrangement  or  contract  was  made  by  him  with  one  I.  W.  Hudson, 
who  also  resided  at  Cedar  Rapids,  and  occasionally  engaged  as  a  contrac- 
tor in  putting  in  sewers,  to  go  to  Conroy  and  to  make  the  excavations* 
and  construct  the  sewer  from  the  septic  tank  to  the  tile  drain. 
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One  of  the  principal  questions  in  the  case  is  whether  he  was  an  in- 
dependttit  contractor  or  whether  he  was  an  employee  only  of  Carpenter. 

On  November  1,  1918,  Bert  Franks  who  had  gone  with  Hudson  from 
Cedar  Rapids  to  assist  in  putting  in  the  sewer,  was  killed  by  the  caving 
of  the  sides  of  the  excavation  and  covering  him  with  dirt  This  action 
is  brought  by  her  next  friend  on  behalf  of  the  deceased^s  minor  daughter. 
Hudson  had  previously  been  employed  on  other  jobs  by  Carpenter.  He 
evidei^y  knew  him  to  be  effident*in  making  excavations  and  laying 
sewers.  The  arrangement  between  Hudson  and  Carpenter  was  that  the 
former  would  go  to  Conroy,  secure  such  help  as  was  necessary,  make  the 
excavation,  and  lay  the  sewer  pipe  or  tile  so  as  to  connect  the  septic 
tank  with  the  tile  drain  already  installed.  In  addition  to  Franks.  Hudson 
secured  the  assistance  of  two  other  men.  He  acted  as  foreman,  pro- 
vided the  work,  kept  the  ti^ne  and  determined  the  humber  of  and  what 
hours  the  men  should  work  each  day,  and  notified  Carpenter  of  the 
amount  required  to  pay  their  wagees.  •  Hudson  and  each  of  the  men  em- 
ployed on  the  job  received  50  cents  per  hour.  Hudson  furnished  his  own 
tools  with  which  to  do  the  work,  but  did  not  furnish  any  of  the  material 
used  therein.  Carpenter  was  not  present  while  the  work  was  being  done, 
and  did  not,  in  iid,  direct  Hudson,  or  the  men  employed  with  him,  as 
to  how  the  work  should  be  done.  He  did.  however,  advise  Hudson  that 
they  should  commence  the  excavation  at  the  tile  drain,  which  they  did. 
In  addition  to  50  cents  per  hour  for  his  time.  Carpenter  pakl  Hudson  for 
oil  and  gas  used  in  his  automobile  for  12  days  and  also  paid  him  for  the 
use  of  his  automobile  in  taking  Franks  to  Conroy.  The  arbitration  board 
found  in  faVor  of  the  claimant  This  finding  was  sustained  on  review 
by  the  Industrial  Commissioner  and  upon  appeal  thereto  by  the  district 
court 

Three  propositions  are  argued  by  appellants  as  follows:  (a)  That 
the  undisputed  evidence  shows  that  deceased,  at  the  time  of  his  death, 
was  an  employee  of  Hudson,  an  independent  contractor,  and  not  of  Car- 
penter; (b)  that  Carpenter  was  not  served  with  notice  of  the  death  of 
Franks  as  required  by  the  provisions  of  section  2477m8  of  the  1913  Sup- 
plement to  the  Code;  and  (c)  that  the  policy  in  suit  does  not  provide 
indemnity  for  the  loss  sustained. 

[1]  I.  Was  Franks,  at  the  time  of  his  death,  an  employee  of  Carpen- 
er  or  of  a^i  independent  contractor?  If  he  was  an  employee  of  the  for- 
mer, then  he  sustained  such  relation  to  Carpenter  as  to  entitle  the  plain- 
tiff to  compensation  on  the  basis  allowed  in  the  court  below.  There  is  no 
There  is  no  absolute  rule  for  determining  whether,  under  a  given  state 
of  facts,  the  one  doing  or  having  charge  of  the  work  is  an  independent 
contractor  or  an  employee.  We  said  in  Pace  v.  Appanoose  County,  184 
Iowa,  498,  168  N.  W.  916,  that— 

"The  test  oftenest  resorted  to,  in  determining  whether  one  is  an 
employee  or  an  independent  contractor,  is  to  ascertain  whether  the  em- 
ployee represents  the  master  as  to  the  result  of  the  work,/  or  only  as  to 
the  means.  If  only  as  to  the  result,  and  he  himself  selects  the  means,  he 
must  be  regarded  as  an  independent  contractor.'* 

In  the  same  case  the  writer  of  the  opinion  quoted  the  following  from 
Thompson  on  Negligence   (2d  Ed.)   §  629: 

*The  test  lies  in  the  question  whether  the  contract  reserves  to  the 
proprietor  the  power  of  control  over  the  employee." 

The  same  general  rule  was  approved  in  Norton  v.  Day  Coal  Co., 
180  N.  W.  905.  Applying  this  test  to  the  facts  of  the  case  before  us,  we 
conclude  that  the  finding  of  the  commissioner  that  at  the  time  of  his 
death  both  Franks  and  Hudson  were  employees  merely  of  Carpenter  is 
fully  sustained  by  the  evidence.  Carpenter,  at  the  time  Hudson  was  em- 
ployed by  him,  knew  that  Hudson  understood  the  work  of  constructing 
sewers  and  would  be  a  good  man  to  place  in  charge  of  the  work  at  Con- 
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roy.  Nothing  was  said  between  Carpenter  and  Hudson  as  to  the  man- 
ner of  doing  the  work,  nor  is  there  anything  in  the  contract  or  arrange- 
ment between  them,  or  the  manner  in  which  it  was  carried  out,  to  indi- 
cate that  Carpenter  in  any  respect  waived  his  right  to  control  or  direct 
the  time  or  manner  of  making  the  excavation  and  laying  the  drain.  There 
was  no  occasion  for  any  specific  reservation  of  this  right.  It  is  true  that 
that  Carpenter  was  hot  present  at  any  time  during  the  progress  of  the 
work,  but  manifestly,  he  had  the  right  to  discharge  Hudson,  Franks,  or 
any  other  employee  on  the  job  and  to  absolutely  direct  Hudson  in  every- 
thing he  did  in  the  work  of  putting  in  the  drain.  The  fact  that  he  re- 
frained from  doing  so  is  not  of  controlling  importance.  Hudson  fur- 
nished none  oi  the  material  and  was  paid  50  cents  per  hour  for  his  time, 
the  same  as  i"*'*^  other  employees.  He  assumed  the  position  of  fore- 
man, but  this  wina  clearly  contemplated  by  Carpenter  at  the  time  of  his 
employment.  The  tools  furnished  by  Hudson  were  simple  tools,  and  Wi- 
der his  contract  with  Carpenter,  he  assumed  no  jiability  and  incurred  no 
financial  responsibility.  He  stood  no  chance  to  make  a  profit  or  to  suf- 
fer a  loss.  He  kept  the  time  of  himself  and  the  other  men,  delivered  it 
to  Carpenter,  who  gave  or  sent  him  a  check  for  the  amount  shown  thereby 
to  be  due  the  men.  Hudson  distributed  the  money  sent  him  by  Carpenter 
only.  The  commissioner  gave  considerable  significance  to  the  fact  that 
Carpenter  paid  Hudson  for  taking  Franks  in  his  automobile  to  Conroy 
This  is  an  important  fact. 

Significance  is  also  given  by  counsel  foi  appellants  to  the  facts  that 
Hudson  and  the  men  employed  with  him  determined  how  the  work  should 
be  done,  the  number  of  hours  they  would  work  each  day,  at  what  time 
they  would  begin,  and  at  what  time  they  should  quit  and  what  time  they 
would  take  at  noon  for  lunch.  These  were  all  matters  within  the  control 
of  Hudson  as  foreman.  There  was  nothing  in  the  contract  between 
Hudson  and  Carpenter  to  prevent  the  latter  from  fixing  the  time  for  the 
men  to  commence  work  and  the  number  of  hours  they  should  work  each 
day.  He  simply  refrained  from  doing  so  and  left  it  all  to  the  .liscretion 
of  Hudson.     This  did  not  make  him  an  independent  contractor*. 

[2]  II.  The  record  does  not  show  that  Carpenter  was  served  with 
notice  of  the  death  of  Franks.  Section  2477m8,  so  far  as  material,  pro- 
vides as  follows: 

''Unless  the  employer  or  representative  of  such  employer  shall  have 
actual  knowledge  df  the  occurrence  of  an  injury,  or  unless  the  employee 
or  some  one  on  his  behalf,  or  some  of  the  dependents  or  some  one  on 
their  behalf,  shall  give  notice  thereof  to  the  employer  within  fifteen  days 
of  the  occurrence  of  the  injury,  then  no  compensation- shall  be  paid  tmtil 
and  from  the  date  such  notice  is  given  or  knowledge  obtained;  but  if 
notice  is  given  or  the  knowledge  obtained  within  thirty  days  from  the 
occurrence  of  the  injury,  no  want,  failure  or  inaccuracy  of  a  notice  shall 
be  a  bar  to  obtaining  compensation,  unless  the  employer  shall  show  that 
he  was  prejudiced  by  such  want,  defect  or  inaccuracy,  and  then  only  to 
the  extent  of  such  prejudice.  Provided,  that  if  the  employee  or  benefi- 
ciary shall  show  that  his  failure  to  give  prior  notice  was  due  to  mistake, 
inadvertence,  ignorance  of  fact  or  law,  or  inability,  or  to  the  fraud,  mis- 
representation or  deceit  of  another  or  to  any  other  reasonable  cause  or 
excuse,  then  compensation  may.  be  allowed,  unless  and  then  to  the  extent 
only  that  the  employer  shall  show  that  he  was  prejudicd  by  failure  to  re- 
ceive such  notice.  Provided,  further,  unless  knowledge  is  obtained  or 
notice  given  within  ninety  days  after  the  occurrence  of  the  injury,  no 
compensation  shall  hfi  allowed.  No  form  of  notice  shall  be  required  but 
may  substantially  conform  to  the  following  fornl    *    *    *»» 

Manifestly,  the  purpose  of  the  notice  is  to  apprise  the  employer  of 
such  facts  as  will  enable  him  to  fully  investigate  the  cause  and  extent 
of  the  injuries  received  by  an  employee.     Actual  knowledge  of  the  cm- 


Digitized  by  VjOOQIC 


1922.]  FRANKS  v.  CARPENTER.     (Iowa.)  377 

ployer  or  the  employer's  representative  supersedes  and  does  away  with 
the  necessity  of  notice.  Carpenter  was  not  present  when  Franks  was 
killed  and  it  is  not  claimed  that  he  could  have  had  actual  knowledge  of 
what  occurred-  Hudson  was  present  when  the  sides  of  the  excavation 
fell  in  and  buried  Franks,  and  therefore  had  full  knowledge  of  everything 
that  occurred  at  the  time.  Is  the  actual  knowledge  of  Hudson  sufficient, 
under  the  statute,  to  excuse  the  failure  of  the  proper  party  to  cause  no- 
tice of  the  occurrence  to  be  served  upon  Carpenter? 

Somewhat  similar  statutes  are  in  force  in  other  states.  In  Mass- 
achusetts it  is  provided  (St.  1911,  c.  751,  pt.  2,  §  18),  that— 

'*Want  of  notice  shall  not  be  a  bar  to  proceedings  under  this  act,  if 
it  be  shown  that  the  association,  subscriber,  or  agent  had  knowledge  of 
the  injury." 

The  statute  of  Minnesota  ((kn.  St  1913,  §  8213),  with  reference  to 
notice,  is  quite  like  the  section  quoted  supra.  The  statute  of  (California 
(St.  1913,  c  176,  §  20),  provides  that— 

"Actual  knowledge  of  such  injury  on  the  part  of  such  employer,  or 
his  managing  agent  or  superintendent  in  charge  of  the  work,  upon  which 
the  injured  employee  was  engaged  at  the  time  of  the  injury,  shall  be 
equivalent  to  such  servicd" 

The  statute  of  New  Jersey  (Laws  1911.  c.  95,  §  15),  makes  actual 
knowledge  of  the  employer  sufficient  without  notice,  whereas  the  statute 
of  Pennsylvania  (Laws  1915,  P.  L.  736,  §  311  [Pa.  St  1920,  §  22008])  is 
in  this  respect  the  same  as  ours.  The  Illinois  statute  (Kurd's  Rev.  St 
1915,  p.  1286,  §  149).  provides: 

"That  the  failure  on  the  part  of  arty  person  entitled  to  such  compu- 
tation to  give  such  notice  shall  not  relieve  the  employer  from  his  liability 
for  such  compensation,  when  the  facts  and  circumstances  of  such  accident 
are  known  to  such  employer,  his  agent  or  vice  pVincipal  in  the  enterprise." 

In  several  of  the  jurisdictions  mentioned,  the  Supreme  Court  has  held 
that  knowledge  of  the  employer,  or  of  his  agent,  where  the  statute  so 
provides,  is  sufficient  and  does  away  with  the  necessity  of  the  service  of 
formal  notice.  Allen  v.  City  of  Millville.  87  N.  J.  Law,  356,  95  Atl.  130; 
State  ex  rel.  Duluth  Diamond  Drilling  Co.  v.  Dist.  Ct.  of  St.  Louis  Co., 
129  .Minn.  423,  152  N.  W.  838;  Frier's  Case.  232  Mass.  181.  122  N.  E 
195;  In  re  Brown,  228  Mass.  31,  116  N.  E.  897;  In  re  Murphy,  226  Mass. 
60.  115  N.  E.  40;  In  re  McLean.  223  Mass.  342.  Ill  N.  E.  783;  In  re 
Bloom.  222  Mass.  434.  Ill  N.  E.  45;  Parker- Washington  Co.  v.  Ind. 
Board,  274  111.  498.  113  N.  E.  9^6;  Bushnell  v.  Ind.  Bd..  276  III.  262,  114 
N.  E.  496;  Purdy  v.  Sault  Ste.  Marie,  188  Mich.  573,  155  N.  W.  597.  Ann. 
Cas.  1917D,  881. 

No  formal  notice  was  necessary  in  this  case  if  Hudson  was  the 
representative  of  Carpctiter  within  the  meaning  of  the  statute.  The  term 
has  not  been  given  l^islative  definition.  In  the  sense  that  a  representa- 
tive is  one  who  represents  another,  stands  in  his  place  or  stead,  or  acts 
for  him  in  the  capacity  of  a  foreman,  Hudson  was  the  representative  of 
Carpenter.  As  foreman  he  was  such  a  representative  as  that  it  was  his 
duty  to  at  once  report  the  fact  that  Franks  met  his  death  while  employed 
upon  the  sewer  in  question,  and  of  the  circumstances  surrounding  the 
occurrence.  Employees  are  often  in  charge  of,  and  under  the  control  of, 
a  foreman,  superintendent,  or  other  agent  of  the  employer.  One  occupy- 
ing such  a  position  would  obviously  be  the  representative  of  the  em- 
ployer within  the  meaning  of  section  2477m8.  It  is,  of  course,  conceded 
by  appellant  that  Hudson  had  charge  of  the  work;  thai  he  directed  the 
workmen  and  determined  how  and  when,  and  in  what  manner  it  should 
be  done,  but  that  he  did  this  as  an  independet  contractor  only.  We  are  of 
the  opinion  that,  notwithstanding  he  was  in  charge  of  the  employment 
of  the  men  working  on  the  sewer  and  directed  the  manner  in  which  the 
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work  should  be  done»  he  did  not  do  this  as  an  independent  contractor, 
but  as  the  foreman  and  representative  of  the  appellant  Therefore  Ac 
actual  knowledge  of  Hudson  superseded  the  necessity  of  notice.  The 
question  as  to  who  has  the  burden  of  proving  notice  is  ably  discussed 
by  coiuisel  for  appellants,  but  we  prefer  to  defer  the  decision  of  this  ques- 
tion until  it  is  presented  by  brief  and  argument  on  both  sides. 

III.  Some  claim  is  made  by  counsel  for  appellants  that  the  facts  of 
this  case  do  not  bring  it  within  the  provisions  of  the  policy.  This  con- 
tention of  counsel  is  based  upon  a  technical  construction  of  the  policy, 
and  is.  in  our  opinion,  without  substantial  merit  We  conclude  that  the 
finding  and  order  of  the  Commissioner  is  fully  sustained  by  the  proof  and 
proper  inferences  therefrom. 

The' judgment  of  the  court  below  is  therefore  affirmed. 

Evans,  Arthur,  and  Faville,  JJ.,  concur. 


O'NEILL  v.  SIOUX  CITY  TERMINAL  RY.  CO.     (No.  34592.) 

(Supreme  Court  ot  Iowa.    Feb.  14,  1922.) 

186  Northwestern  Reporter,  633. 

1.  MASTER  AND- SERVANT— FINDING  OF  INDUSTRIAL  COM- 

MISSIONER UNDER  COMPENSATION  ACT  CONCLUSIVE. 

The  Industrial  Commissioner's  finding  which  is  conclusive  under 
Workmen's  Compensation  Act  (Acts  37th  (Sen.  Assem.  c.  270,  §  17) 
stand  upon  the  same  footing  as  the  finding  of  a  judge  or  a  verdict  of  a 
jury,  and  is  not  to  be  set  aside  if  there  is  evidence  upon  which  it  can 
rest,  though  a  court,  if  trying  the  facts  in  the  first  instance,  might  reach 
a  different  conclusion. 

(For  other  cases,  see  Master  and  Servant,  Dea  Dig.  §  417 [7].) 

2.  MASTER  AND  SERVANT— FINDING  OF  EMPLOYMENT  IN- 

TERSTATE   COMMERCE    SUSTAINED    BY    EVIDENCE    IN 

COMPENSATION  CASE. . 

In  a  proceeding  under  the  Workmen's  Compensation  Act  to  obtain 
compensation  for  the  death  of  an  employee  of  a  terminal  railway  com- 
pany, evidence  held  to  sustain  a  finding  that  deceased  was  engaged  in 
interstate  commerce,  notwithstanding  admission  of  improper  evidence. 

(For  othef  cases,  see  Master  atid  Servant  Dec  Dig.  §  405 [1].) 

Appeal  from  District  Court,  Woodbury  County;  (}ebrge  Jepson, 
Judge. 

One  Patrick  O'Neill  was  killed  while  employed  as  a  switchman  }>y 
the  Sioux  City  Terminal  Railway  Company.  His  surviving  widow  seeks 
to  recover  compensation  under  the  Wjorkmen's  Compoisation  Law.  From 
judgment  denying  her  claim,  this  appeal  is  prosecuted.  The  facts  ap- 
pear in  the  opinion.     Affirmed. 

Humphrey  Barton,  of  St  Paul,  Minn.,  and  J.  P.  Shoup  and  T.  P. 
Cleary,,  both  of  Sioux  Qty,  for  appellant. 

Chandler  Woodbridge,  of  Des  Moines,  and  Jepson,  Strublc  &  And- 
erson, of  Sioux  City,  for  appellee. 
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Faville,  J.  The  appellee  operates  a  terminal  railway  at  Sioux  City, 
which  is  connected  with  what  is  known  as  ''the  transfer."  Several  lines 
or  railway  entering  Sioux  City  deliver  cars  at  this  transfer.  Such  cars 
are  picked  up  by  the  appellee  at  the  transfer  and  transported  over  its  own 
tracks,  by  its  own  engine,  to  the  points  of  final  destination  at  certain 
packing  plants. 

At  the  time  of  the  injury  in  controversy,  ft  appears  frpm  the  evklcncc 
that  Patrick  O'Neill  was  a  member  of  a  switching  crew  employed  by  the 
appellee.  The  switching  crew  had  been  to  the  transfer,  and  had  taken 
charge  of  a  string  of  cars,  part  of  which  were  to  be  delivered  at  the 
point  of  the  Cudahy  Packing  Company  and  part  at  the  plant  of  the 
Armour  Packing  Company.  The  portion  of  the  train  to  be  switched  to 
the  Armour  plant  consisted  of  9  cars.  These  were  placed  on  a  track  of 
the  appellee  leading  to  said  plaint  After  said  cars  had  been  so  placed, 
all  of  the  switching  crew,  except  O'Neill,  took  the  cars  that  were  intended 
for  the  Cudahy  plant:  and  placed  the  same  at  said  plant.  Thereafter  the 
crew,  with  the  engine,  returned  to  the  switching  track,  where  the  9  cars 
destined  for  the  Armour  plant  had  been  placed.  The  evidence  shows 
that  when  these  cars  were  first  placed  upon  this  track  O'Neill  was  last 
seen  upon  the  rear  car  of  said  string.  These  cars  were  left  standing 
about  25  car  lengths  north  from  the  gate  of  the  Armour  yard  at  the  time 
the  remainder  of  the  crew  went  to  place  the  other  cars  at  the  Cudahy 
plant  It  appears  that  it  was  O'Neill's  duty  to  properly  set  the  switch 
so  that  said  cars  could  be  moved  to  the  Armour  plant,  and  to  open  a 
gate,  or  entrance,  leading  to  the  Armour  plant  It  is  shown  that  O'Neill 
had  performed  both  acts. 

The  crew  returned  from  the  Cudahy  plant  and  proceeded  to  move 
the  9  cars  toward  the  Armour  plant.  There  was  no  witness  to  the  trag- 
edy, but  in  some  manner  O'Neill  was  run  over  by  the  cars  in  this  move- 
ment and  killed  as  they  were  being  backed  toward  the  Armour  plant. 

I.  The  only  question  involved  in  this  appeal  is  whether  or  not  the 
decedent  Pajtrick  O'Neill,  was  engaged  in  interstate  commerce  at  the 
time  he  was  killed.  It  appears  from  the  record  that  a  portion  of  the 
string  of  cars  that  were  being  moved  to  the  plant  of  the  Armour  com- 
pany, and  which  caused. the  death  of  O'Neill,  were  engaged  in  interastate 
commerce.  The  evidence  shows,  however,  that  one  of  the  9  cars  that  was 
being  moved  to  the  Armour  plant  at  the  time  of  the  accident  was  "A  T. 
L.  car  No.  244,"  which  had  been  delivered  on  the  day  in  question  by  the 
Chicago,  Milwaukee  &  St  Paul  Railway  Company  to  the  appellee  at  the 
transfer  and  the  evidence  tends  to  show  that  the  shipment  of  this  car 
originated  in  Chicago,  and  that  said  car  was  consigned  to  the  Armour 
Packing  Company  at  Sioux  City.  Said  car  No.  244  was  an  empty  car 
of  the  Armour  Tank  Lines.  It  was  necessary  for  this  car  to  pass  over 
the  tracks  and  be  handled  by  the  appellee  company  in  order  to  reach  its 
final  destination  at  .the  plant  of  the  Armour   Packing  Company. 

It  is  urged  by  appellant  that  there  is  no  sufficient  competent  evidence 
in  the  record  Xq  show  .that  car  No.  244  was  being  moved  by  appellee  in 
interstate  commerce  at  the  time  that  O'Neill  was  killed.  The  car  in- 
spector employed  at  the  Sioux  City  Terminal  Company  testified  that  car 
No.  244  came  to  the  terminal  over  the  Chicago,  Milwaukee  &  St  Paul 
Railroad.  The  yard  clerk  of  the  Milwaukee  road  produced  the  train 
record  of  July  4,  1915,  from  which  it  appeared  that  train  No.  63  arrived 
from  the  east  on  July  3,  1915.  and  that  car  No.  244  was  in  said  train, 
and  that  the  shiptnent  of  said  car  originated  at  station  No.  4  in  the  Union 
Stockyards  in  Chicago,  and  that  it  was  consigned  to  the  A.rmour  Packing 
Company  at  Sioux  City.  The  witness  testified  that  the  train  record  book, 
in  which  said  entry  appeared,  was  not  made  by  him,  and  that  he  did  not 
know  in  whose  handwriting  it  was  made,  but  that  it  was  one  of  the  rec- 
ords kept  of  the  movement  of  cars  in  the  record  room  of  the  Milwaukee 
road.    We  gather  from  the  evidence  that  it  was  a  permanent  record  that 
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was  required  to  be  kept  in  the  usual  course  of  the  business  of  the  said 
railroad,  and  showed  the  point  of  the  origin  and  destination  of  all  cars 
handled  by  the  railroad  at  that  point. 

There  was  also  evidence  tending  to  show  that  the  records  of  the  way- 
bills received  by  Armour  &  Co.  showed  that  said  car  No.  244  was  at  said 
time  engaged  in  interstate  commerce.  The  competency  of  this  evidence 
is  challenged  by  the  appellant  It  may  be  true  that  some  of  this  evidence 
offered  by  the  appellee  in  regard  to  the  interstate  character  of  the  ship- 
ment of  car  No.  244  was  not  in  strict  compliance  with  the  rules  of  evi- 
dence as  recognized  in  courts  of  record,  but  there  was  sufficient  com- 
petent evidence,  aside  from  that  which  is  challenged,  to  warrant  the  find- 
ing of  the  Industrial  Commissioner  and  of  the  district  court  that  the 
decedent  was  engaged  in  interstate  commerce. 

A  majority  of  the  arbitration  committee  denied  appellant's  daim. 
On  appeal,  the  Industrial  Conmnssioner  also  denied  the  claim,  and  upon 
appeal  from  his  finding  the  district  court  of  Woodbury  county  likewise 
denied  the  appellant  the  relief  sought 

Section  17,  c.  270,  of  Acts  37t3i  G.  A.,  provides  in  part  as  follows: 

'The  findings  of  fact  made  by  the  Industrial  Commissioner  within  his 
powers  shall,  in  the  absence  of  fraud,  be  conclusive,  but  upon  such  hear- 
ing the  court  may  confirm  or  set  aside  such  order,  or  decree  of  the  In- 
dustrial Commissioner,  if  he  finds: 

**(4)  That  there  is  not  sufficient  competent,  evidence  in  the  record 
to  warrant  the  Industrial  Commissioner  in  making  the  order  or  decree 
complained  oft" 

[1,  2]  We  have  had  occasion  to  construe  this  statute,  and  have  held 
that  the  finding  of  the  Commissioner  stands  upon  the  same  footing  as  the 
finding  of  a  judge  or  a  verdict  of  a  jury,  and  that  it  is  not  to  be  set  aside 
if  there  is  evidence  upon  which  the  finding  can  rest  We  have  also  ap- 
proved, of  the  rule  that,  if  .the  evidence  in  the  case  supports  the  finding 
of  fact  as  made  by  the  Commissioner,  the  court  will  not  say  that  the 
Commissioner  acted  without  or  in  excess  of  his  powers,  even  though  a 
court,  if  .trying  the  facts  in  the  first  instance,  might  reach  a  different 
conclusion.  Rish  v.  Iowa  Portland  Cement  Co.,  186  Iowa.  443,  170  N. 
W.  532;  Bidwell  Coal  -Co.  v.  Davidson.  187  Iowa,  809,  174  N.  W.  592,  8 
A.  L.  R.  1058;  Pierce  v.  Bekins  Van  &  Storage  Co.,  185  Iowa.  1346,  172 
N.  W.  191  •;  Pace  v.  Appanoose  County,  184  Iowa.  498,  168  N.  W.  916. 
See,  also,  Kraft  v.-  West  Hetel  Co.,  185  N.  W.  895. 

In  Flint  v.  City  of  Eldon,  183  N.  W.  344,  we  said : 

**It  is  not  within  the  legislative  scheme  to  make  a  court  the  reviewer 
of  the  facts,  and  it  has  been  repeatedly  held  that  the  court  is  forbidden 
to  trespass  upon  the  defined  jurisdiction  of  the  Commissioner,  the  latter 
being  the  sole  judge  and  the  final  judge  of  the  facts." 

Applying  this  rule  to  the  instant  case,  we  find  from  the  record  sub- 
stantial competent  evidence  to  sustain  the  findings  of  fact  of  the  Com- 
missioner that  the  car  No.  244  which  the  decedent  was  engaged  in  switch- 
ing at  the  time  of  the  accident  was  at  skid  time  being  moved  in  inter- 
state commerce. 

Ii.  N.  Y.  C.  &  H.  R  R.  R.  V.  Carr,  238  U.  S.  260,  35  Sup.  Ct  780. 
59  L.  Ed.  1298,  the  Supreme  Court  of  the  United  States  very  properiy 
said : 

**But  owing  to  the  fact  that,  during  the  same  day,  railroad  employees 
often  and  rapidly  pass  from  one  class  of  employment  to  another,  the 
courts  are  constantly  called  upon  to  decide  those  close  questions  where  it 
is  difficult  to  define  the  line  which  divides  the  state  from  interstate  busi- 
ness. ♦  *  ♦  But  the  matter  is  not  to  be  decided  by  considering  the 
physical  position  of  the  employee  at  the  moment  of  injury.  If  he  is  hurt 
in  the  course  of  his  employment  while  going  from  a  car  to  perform  an 
interstate  duty;   or  if  lie  is  injured   while  preparing  an  engine   for  an 
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interstate,  trip  he  is  entitled  to  the  benefits  of  the  federal  act,  although 
the  accident  occurred  prior  to  the  actual  coupling  of  the  engine  to  the 
interstate  cars." 

[3]  The  car  in  question  had  its  origin  in  Chicago,  and  its  point  of 
destination  was  the  Armour  packing  pliuit.  It  was  still  in  transit  and 
had  not  been  yet  reached  its  final  point  of  destination  at  the  time  of  the 
accident  The  act  of  the  decedent,  as  a  switchman,  was  one  of  the  in- 
strumentalities necessary  to  complete  this  act  of  transportation.  It  was 
therefore  an  act  in  interstate  commerce.  Rhodes  v.  Iowa,  170  U.  S.  412, 
18  Sup.  Ct  664,  42  L.  Ed.  1088;  McNeill  v.  So.  Ry.  Co.,  202  U.  S.  543- 
559,  26  Sup.  Ct  722,  50  L.  Ed  1142;  N.  Y.  C  &  H.  R.  R.  R.  Co.  v.  Carr. 
supra ;  Pennsylvania  Co.  v.  Donat,  239  U.  S.  50,  36  Sup.  Ct.  4,  60  L.  Ed. 
139;  St  Louis,  etc,  Ry.  Co.  v.  Scale,  229  U.  S.  156,  33  Sup.  Ct  651.  57 
L.  Ed.  1129,  Ann.  Cas.  vl914C.  156;  N.  C.  R.  R.  v.  Zachary,  232  U.  S. 
248,  34  Sup.  Ctt  305,  58  L.  Ed.  591,  Ann.  Cas.  1914C,  159. 

It  is  argued  that  car  No.  244  was  empty  at  the  time,  and  hence  not 
in  interstate  commerce.  If  the  car  was  being  transported  in  interstate 
commerce  from  its  point  of  shipment  in  the  stockyards  in  Chicago  to  the 
Armour  packing  plant  at  Sioux  City,  Iowa,  it  makes  no  difference  whether 
it  was  empty  or  loaded  at  the  time  the  decedent  received  his  injury.  N. 
C.  R.  R.  Co.  V.  Zachary,  supra ;  C,  R.  I.  &  P.  Ry.  Crt  v.  Wright,  239  U. 
S.  548,  36  Sup.  Ct  185,  60  L.  Ed  431. 

[4]  The  decedent  was  doubtless  engaged  in  both  interstate  and  intra- 
state commerce.  The  ruld  is  that,  where  an  employee  is  at  the  same  time 
engaged  in  both  intra  and  inter  state  commerce,  and  received  an  injury, 
recovery  for  such  injury  can  only  be  had  under  the  federal  Employers' 
Liability  Act  (U.  S.  Comp.  St  §§  8657-8665),  as  the  state  statute  on  Ac 
same  sul^'ect  is  excluded  by  reason  of  the  supremacy  of  such  act.  St. 
Louis,  etc.,  Ry.  Co.  v.  Scale,  supra;  C.  R.  I.  &  P.  Ry.  Co.  v.  Devine, 
admV,  239  U.  S.  52,  36  Sup.  Ct.  27,  60  L.  Ed.  140;  Second  Employers' 
LiabHity  Cases,  223  U.  S.  1-53.  32  Sup.  Ct  169.  56  II  Ed.  327,  38  L.  R. 
A.  (N.  S.)  44;  M.  C.  R.  R.  Co.  v.  Vreeland,  227  U.  S.  59-66.  33  Sup. 
Ct  192,  57  L.  Ed.  417.  Ann.  Cas.  1914C,  176;,  St  Louis,  Iron  Mt  &  So. 
Ry.  Co.  V.  Craft,  237  U:  S.  648-655,  35  Sup.  Ct.  704.  59  L.  Ed.  1160;  N. 
Y.  C  &  H.  R.  R.  R,  Co.  v.  Carr,  supra;  Taylor  v.  Taylor,  232  U.  S. 
363.  34  Sup.  Ct  350,  58  L.  Ed.  638. 

The  cases  cited  by  counsel  for  the  appellant  do  not  controvert  the 
propositions  above  stated,  nor  their  applicability  to  the  facts  in  the  instant 
case.  In  I.  C.  R.  R,  Co.  v.  Behrens.  233  U.  S.  473.  34  Sup.  Ct.  646.  58 
L.  Ed.  1051,  Ann.  Cas.  1914C,  163,  the  particular  service  in  which  the  em- 
pk)yee  was  engaged  at  the  time  was  wholly  with  regard  to  intrastate 
freight  from  one  part  of  the  city  to  another,  and  the  court  held  that  this 
was  not  a  service  in  interstate  commerce,  and  so  the  inquiry  was  not 
widiin  the  federal  statute. 

In  C,  B.  &  Q.  R.  R.  Co.  v.  Harrington.  241  U.  S.  \73.  2i6  Sup.  Ct 
517,  60  L.  Ed.  941.  the  employee  was  engaged  in  moving  coal  from  stor- 
age trucks  to  coal  chutes,  and  was  not  at  the  time  engaged  in  interstate 
commerce,  even  though  the  coal  had  been  previously  brought  from  an- 
other state. 

In  Lehigh  v.  Valley  R.  R.  Co.  v.  Bartow,  244  U.  S.  183.  Zl  Sup.  Ct. 
515,  61  L.  Ed.  1070.  the  employee  was  a  member  of  a  switching  crew,  and 
assisting  in  placing  cars  containing  a  supply  of  coal  for  the  railroad  com- 
pany on  an  unloading  trestle  within  its  yards.  The  cars  had  previously 
reached  their  destination,  and  had  been  left  on  the  siding  of  the  company 
for  17  days.  The  court  held  that  the  employee  was  not  engaged  in  in- 
terstate commerce  when  these  cars  were  being  moved  upon  the  trestle 
for  unloading  purposes. 

Other  cases  are  of  like  character. 
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It  being  established  that  the  decedent,  at  the  time  of  the  accident, 
was  engaged  in  interstate  commerce,  it  follows  that  the  federal  Em- 
ployers* Liabiliy  Act  controls  the  right  to  compensation  to  the  es^dusioii 
of  the  provisions  of  the  Workmen's  Compensation  Act  of  this  state.  N. 
Y,  C.  Ry.  Co.  V.  Winfield,  244  IJ.  S.  147.  ^1  Sup.  Ct  546,  61  L.  Ed.  1045, 
L.  R.  A.  1918C,  439,  Ann.  Cas.  1917D,  1139. 

It  therefore  follows  that  the  judgment  of  the  district  court  must  be, 
and  the  same  is.  affirmed. 

Stevens,  C.  J.,  and  £>ans  and  Arthur,  JJ.,  concur. 


McILVAIN  V.  BLUE  et  al.    (No.  23429.) 

(Supreme  Court  of  Kansas.    Jan.  7,  1922.) 

203  Pacific  Reporter,  701. 

(Syllabus  by  the  Court) 
1.  MASTER  AND  SERVANT— OWNER  OF  BUSINESS  NOT  LIA- 

BLE  FOR  COMPENSATION  FOR  INJURIES  TO  EMPLOYEE 

OF  INDEPENDENT  CONTRACTOR. 

One  within  the  Workmen's  Compensation  Act  who  contracts  with  an- 
other to  perform  labor  incidental  to  the  business  which  brings  the  ope- 
rations of  the  first  within  that  act  is  not*liable  for  compensation  to  an 
employee  of  the  one  who  contracts  to  perform  the  incident  labor. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 

Appeal  from  District  Court,  Butler  County. 

Action  by  A.  H.  Mcllvain  against  Earl  Blue  and  the  Prairie  Oil  & 
(5as  Company,  to  recover  under  the  Workmen's  Compensation  Law.  Judg- 
ment for  the  defendants,  and  plaintiff  appeals.     Affirmed. 

H.  W.  Schumacher  and  Hamilton  &  McKay,  all  of  El  Dorado,  for 
appellant. 

Kramer  &  Benson,  of  El  Dorado,  T.  J.  Flannelly  and  Paul  B.  Mason, 
both  of  Independence,  and  Aikman  &  Aikman.  of  El  Dorado,  for  appel- 
lees. 

Marshall.  J.  This  is  an  appeal  from  an  order  sustaining  separate 
der.mrrers- of  the  defendants  to  the  amended  petition  of  the  plaintiff. 

The  action  was  to  recover  compensation  under  Workmen's  Compen- 
sation Law.     Gen.  St.  1915,  §§  5896-5942.     The  petition  alleged: 

That  the  Prairie  Oil  &  Gas  Company  "was  engaged  in  the  various 
branches  of  the  oil  business  in  Butler  county.  Kan.,  and  in  doing  all 
things  incident  to  the  production  and  marketing  of  oil  and  gas.  That 
in  pursuance  and  furtherance  of  its  said  business  the  said  the  Prairie  Oil 
&  Gas  Company  did.  some  time  prior  to  May  25.  1920.  undertake  to  ex- 
ecute a  part  of  its  said  business  by  letting  a  contract  with  its  codef end- 
ant,  Earl  Blue,  for' the  execution  by  the  said  Earl  Blue  of  part  of  the 
work  and  business  of  the  said  the  Prairie  Oil  &  Gas  (Company  ,  to  wit: 

'The  loading,  hauling,  and  unloading  by  the  said  Blue  for  the  said 
company  of  certain  pipe  or  casing  from  what  is  known  as  the  Redford 
lease  in  Rock  Creek  township,  Butler  county.  Kan.,  about  20  miles  from 
El  D.orado.  Kan.,  to  a  machine  shop   in  £1   Dorado,  Kan.,   which  sakl 
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xnachine  shop  had  been  en>ployed  by  said  the  Prairie  Oil  &  Gas  Company 
to  repair  said  casing.  That  the  said  casing  had  been  used  by  said  Prairie 
Oil  &  Gas  Company  in  its  production  of  oil  on  said  premises,  and  was  in- 
tended to  again  be  used  by  it  in  the  producing  of  oil  on  said  premises 
Iks  soon  as  the  same  could  be  repaired.  That  pursuant  to  said  contract 
the  said  Earl  Blue  tmdertook  to  and  did  load  and  haul  said  casing  from 
said  lease  to  the  city  of  El  Dorado.  Butler  county.  Kan.,  to  said  machine 
shop;  that  the  said  Earl  Blue  hired  and  employed  this  plaintiff  to  assist 
him  in  loading,  hauling,  and  unloading  said  casing.  That  the  said  the 
Prairie  Oil  &  Gas  Company  at  all  times  retained  and  exercised  direct  su- 
pervision over  the  loading,  hauling,  and  unloading  of  said  casing,  and 
directed  the  said  Blue  auid  this  plaintiff  how  to  load,  haul,  and  unload 
the  same,  and  what  casing  to  haul,  and  in  general  directed  how  said  cas- 
ing should  be  hauled.  That  said  casing  was  hauled  as  a  part  of  the  reg- 
ular trade  and  business  of  the  said  the  Prairie  Oil  &  Gas  Company,  anid 
was  used,  and  was  intended  to  be  used,  by  it  in  the  conduct  of  its  said 
business,  and  that  in  letting  the  said  contract  to  the  said  defendant  Blue 
the  said  the  Prairie  Oil  &  Gas  Company  undertook  to  and  did  execute 
a  part  of  its  trade  and  business  of  producing  oil  through  the  said  con- 
tract That  the  said  the  Prairie  Oil'&  Gas  Company  owns  and  operates 
a  large  number  of  oil  and  gas  leases  in  Butler  county,  Kan.,  all  of  which 
are  operated  under  one  management  and  by  one  set  of  workmen,  who  are 
shifted  from  lease  to  lease,  and  from  one  duty  to  anothr  as  occassion 
demands." 

The  petition  further  alleged  that  the  Prairie  Oil  &  Gas  Company 
employed  more  dian  five  woricmen  in  conducting  its  business;  that  the 
plaintiff  had  offered  to  arbitrate;  and  that  arbitration  had  been  refused. 

[1]  1.  So  far  as  the  Prairie  Oil  &  Gas  Company  is  concerned^  this 
case  is  controlled  by -the  decision  of  this  court  in  Farmer  v.  Purcell,  109 
Kan.  612.  201  Pac  66,  where  this  court  said: 

'The  owner  of  a  sawmill  had  occasion  to  remove  a  quantity  of  saw- 
dust that  had  accumulated.  He  arranged  for  his  employees  to  feed  it 
into  a  chute  through  which  by  an  endless  chain  it  was  conveyed  to  an 
elevated  bin  from  which  it  could  be  loaded  into  wagons  by  gravity.  He 
contracted  with  a  person  to  take  it  from  the  bin  as  fast  as  should  be 
necessary  to  prevent  such  accumulation  there  as  to  delay  the  work,  and 
remove  it  to  a  designated  place,  in  consideration  of  the  payment  of  a 
fixed  price  per  hour.  A  driver  employed  by  such  person  was  injured 
while  attempting  to  load  a  wagon  from  the  bin.  and  sued  the  mill  owner 
under  the  Compensation  Act.  It  is  held  that  such  person  was  an  inde- 
pendent contractor,  and  the  plaintiff  was  not  an  employee  of  the  defend- 
ant" 

Earl  Blue  was  an  independent  contractor,  and  the  plaintiff  was  not 
an  employee  of  the  Prairie'  Oil  &  Gas  Company. 

[2]  2.  The  orckr  sustaining  the  demurrer  of  Earl  Blue  rests  on  a 
different  foundation.  Section  1  of  chapter  226  of  the  Laws  of  1917,  the 
Workmen's  Compensation  Act  as  amended,  must  be  examined.  That  sec- 
tion, in  part,  reads: 

'This  act  shall  apply  only  to  employment  in  the  course  of  the  em- 
ployer's trade  or  business  on,  in  or  about  a  railway,  factory,  mine  or 
quarry,  electric,  building  or  engineering  work,  laundry^  natural  gas  plant, 
county  and  municipal  work,  and  all  employments  wherein  a  process  re- 
quiring the  use  of  any  dangerous  explosive  or  inflammable  materials  is 
carried  on,  which  is  conducted  for  the  purpose  of  business,  trade,,  or. 
gain." 

The  work  being  done  by  Earl  Blue  was  not  covered  by  any  part  of 
the  Workmen's  Con>pensation  Act,  unless  his  work  was  building  or  en- 
gineering as  defined  in  section  2  of  chapter  226  of  the  Laws  of  1917. 
The  parts  of  section  2  material  for  consideration  read: 
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"*Building  work*  means  any  work  in  the  erection,  construction,  ex- 
tension, decoration,  alteration,  repair  or  demolition  of  any  building  or 
structural  appurtenances.  *  *  *  'Engineering  work'  means  any  work 
in  the  construction,  alteration,  extension,  repair  or  demolition  of  a  *  *  * 
oil  or  gas  well." 

Earl  Blue  was  hauling  pipe  between  the  place  where  it  was  being 
used  and  the  place  where  it  was  being  xrepaired,  a  distance  of  20  miles. 
He  was  not  building  anything,  nor  was  he  doing  any  part  of  engineering 
work.  Others  may  have  been  engaged  in  building  or  engineering  work, 
but  he  was  not 

Another  statute  that  should  be  considered,  so  far  as  Earl  Blue  is 
concerned,  is  section  5902  of  the  General  Statutes  of  1915.  That  section, 
in  part,  reads: 

'*It  is  hereby  determined  that  the  necessity  for  this  laW  and  the  rea- 
son for  its  enactment,  exist  only  with  regard  to  employers  who  employ  .a 
considerable  number  of  persons.  This  act,  therefore,  shall  only  apply 
to  ^nployers  by  whom  five  or  more  workmen  have  been  (employed) 
continuously  for  more  than  one  month  at  the  time  of  the  accident :  Pro- 
vided, however,  that  employers  having  less  than  five  workmen  may  elect 
to  come  within  the  provisions  of  this  act  in  which  case  his  employees 
shall  be  included  herein." 

The  petition  did  not  allege  that  Earl  Blue  employed  five  or  more 
workmen,  nor  that  he  had  elected  to  come  within  the  provisions  of  the 
Workmen's  Compensation  Act  He  employed  only  onfc  man.  Under  these 
statutes,  the  plain tiflf  had  no  cause  of  action  against  Earl  Blue  imder  the 
Workmen's  Compensation  Act 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


HADDAD  V.  COMMERCIAL  MOTOR  TRUCK  CO.     (No.  24148.) 

(Supreme  Court  of  Louisiana.     Nov.  3,  1920.     On  the  Merits,  May  30, 
1921.     On  Rehearing  Jan.  2,  1922.     Second  Rehearing  Denied  Jan. 

30,  1922.) 

90  Southern  Reporter,  666. 

Chi  Rehearing. 
(Syllabus  by  Editorial  Suff.) 

2.  MASTER    AND    SERVANT   —   COMPENSABLE    INJURY    TO 

DRIVER  FOUND  DEAD  HELD  NOT  SHOWN. 

In  a  proceeding  under  the  Workmen's  Compensation  Act  for  the 
death  of  a  truck  driver  who  was  found  dead  in  the  road  with  bruises  on 
his  body  and  the  truck  in  gear  against  the  stUmp  of  a  tree  by  the  road- 
side, evidence  held  not  to  warrant  a  finding  that  the  servant's  death  was 
the  result  of  accident. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  405 [4].) 

3.  MASTER  AND  SERVANT  —  COMPENSABLE  INJURY  MUST 

BE  SHOWN  TO  LEGAL  CERTAINTY. 

In  a  proceeding  under  the  Workmen's  Compensation  Act  to  obtain 
compensation  for  death  of  servant,  it  is  not  enough  to  show  that  death 
was  probably  the  result  of  an  accident,  but  that  such.wis  the  case- must 
be  made  out  to  a  legal  certainty. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  405(4].) 

O'Niell  and  Dawkins,  JJ.,  dissenting. 
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Appeal  from  First  Judicial  District  Court,  Parish  of  Caddo;  J.  R. 
L^nd,  Judge. 

Proceeding  by  Ossie  Haddad  under  the  .Workmen  s  Compensation  Act 
to  obtain  compensation  for  the  death  of  her  husband,  opposed  by  the 
Commercial  Motor  Truck  Company,  the  employer.  There  was  a  judg- 
ment allowing  compensation,  ^id  the  employer  appeals.  Judgment  set 
aside,  and  suit  dismissed. 

Wise,  Randolph,  Rendall  &  Freyer,  of  Shrevcport  for  appellant. 
Murff  &  Mbbry,  of  Shreveport,  for  appellee. 

On  Motion  to  Dismiss. 

PwwosTY,  J.  [1]  The  appeal  in  this  case  is  asked  to  be  dismissed  be- 
cause the  appeal  bond,  instead  of  reading  that  the  appeal  is  returnable 
to  this  court,'  reads  that  it  is  returnable  to  the  First  district  court  of 
Caddo  parish-j-the  very  court  which  rendered  the  judgment  appealed 
from.  Assuming  this  to  have  been  an  irregularity,  and  even  a  serious 
one,  the  motion  to  dismiss  was  filed  more  than  three  days  after  the 
transcript  had  been  lodged  in  this  court,  and  therefore  too  late  to  be 
et.titled  to  consideraion.  In  re  Lindner,  113*  La.  772,  TH  South.  720,  The 
transcript  was  lodged  in  this  court  on  June  21,  1920;  and  the  motion  to 
dismiss  was  filed  on  July  17,  1920. 

The  motion  to  dismiss  is  overruled. 

O-Niux,  J.,  concurs  in  the  result,  on  the  ground  that  section  9  of 
Act  No.  112  of  1916  declares  that  no  appeal  shall  be  dismissed  on  account 
of  any  error  in  the  appeal  bond;  hence  it  is  not  important  that  the  mo- 
tion to  dismiss  the  appeal  in  this  case  was  filed  tfiore  than  three  days 
after  the  transcript  was  filed. 

On  the  Merits. 

O'NiELL,  J.  Defendant  appeals  from  a  judgment  allowing  plaintiff 
compensation,  under  the  Employers'  Liability  Act,  for  the  death  of  her 
husband. 

Her  suit  was  dismissed  on  an  exception  of  no  cause  of  action  after 
it  had  been  heard  on  its  merits.  On  appeal,  the  judgment  was  reversed, 
the  exception  overruled,  and  the  case  remanded  for  a  decision  on  its 
merits.  Haddad  v.  Commercial  Motor  Truck  Co.,  146  La.  897,  84  South. 
197.  9  A.  L.  R.  1380. 

The  only  proposition  that  was  decided  on  the  former  appeal  was 
that  the  business  in  which  the  defendant  was  engaged,  and  in  the  course 
of  which  plaintiffs  husband  was  performing  services  arising  out  of  and 
incidental  to  his  employment  at  the  time  ol  the  alleged  accident,  was  a 
hazardous  business  or  occupation,  defined  in  subdivision  (a)  of  para- 
grai^  2  of  section  1  of  the  Employers'  Li2^)ility  Act,  Act  20  of  1914,  as- 
"die  installation,  repair,  erection,  removal  or  operation  of  *  ^  ♦  en- 
gines and  other  forms  of  machinery."  The  ruling  was  that  the  business 
or  occupation  of  handling,  selling,  operating  and  delivering  motor  trucks 
was  such  hazardous  occupation  or  business. 

Plaintiff  avers  that  her  husband's  death  was  caused  by  his  'falling 
from  a  motor  truck  and  being  run  over  or  struck  by  a  wheel  of  the  truck. 
Defendant  contends  that  the  man's  death  was  not  caused  by  an  accident 
but  was  the  result  of  a  physical  ailment  with  which  he  was  afflicted  be- 
fore the  alleged  accident 

The  toly  question  presented  on  this  appeal  is  whether  the  evidence 
warrants  the  conclusion  that  plaintiffs^  husband's  death  was  the  result 
of  an  accident*  The  word* "accident"  is  defined  in  section  38  of  the  Act 
SI Vol  IX— Compt 
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20  of  1914  as  "an  unexpected  or  unforeseen  event  happening  suddenly 
or  violently,  with  or  without  human  fault,  and  producing  at  the  time  oIh 
jective  symptoms  of  an  injury." 

It  is  not  disputed  that  plaintiff's  husband  was«  immediately  before 
his  death,  driving  a  motor  truck  belonging  to  defendant,  and  that  the 
service  which  he  was  fhen  performing  arose  out  of  and  was  incidental  to 
his  employment  in  the  course  of  defendant's  trade,  business  or  occupation. 
No  one  witnessed  the  man's  death  or  the  occurrences  immediately  preced- 
ing it  He  was  found  dead  in  the  road,  about  80  feet  in  front  of  the 
motor  truck,  which  had  stopped  against  the  stump  of  a  tree  by  the  road- 
side. The  man  who  found  the  dead  body  in  the  roaci  notified  the  cor- 
oner, who,  with  the  sheriff  and  clerk  of  court,  went  immediately  to  the 
scene.  On  examination  of  the  body,  they  found  marks  indicating  that 
the  man  had  been  run  over  or  struck  by  a  wheel  of  the  motor  truck. 
They  found  that  the  truck  was  yet  in  gear,  showing  that  it  had  been 
stopped  by  coming  in  contact  with  the  stump.  They  found  marks  on 
the  dirt  embankment  beside  the  road,  showing  where  the  wheels  of  the 
truck  had  struck  and  skidded.  They  also  found  an  impression  in  the 
embankment,  which  they  concluded  was  caused  by  the  body  of  the  man 
being  jammed  against  the  embankment.  They  concluded,  dierefore,  that 
the  man  had  lost  control  of  the  motor  truck,  had  fallen  from  the  seat, 
and  had  been  run  over  or  jammed  against  the  embankment,  x  They  con- 

'  eluded  that  he  had  not  been  killed  instantly  but  had  walked  from  the 
place  where  he  had  fallen  to  the  place  where  his  body  was  found.  They 
then  looked  for  the  cause  of  his  having,  as  they  supposed,  lost  control  of 
his  steering  wheel ;  and  they  found  a  small  sack  of  tobacco,  cigarette 
paper  and  a  mat^h  on  the  floor  in  front  of  the  driver's  seat  in  the  motor 
truck.  From  these  circumstances,  the  coroner,  sheriff  and  clerk  of  court 
came  to  the  conclusion  that  the  man  had  undertaken  to  roll  a  cigarette 
while  he  was  driving  the  tnotor  truck  and  had  thereby  lost  control  of 
his  steering  wheel.  The  coroner  was  so  convinced  of  the  correctness  of 
his  theory  as  to  the  cause  of  the  man's  death  that  he  made  his  report  ac- 
cordingly, deeming  an  autopsy  unnecessary.     The  body  was  taken  to  an 

Undertaker's  establishment,  where  it  was  embalmed  and  prepared  for  bur- 
ial. The  widow,  father  and  two  other  relations  of  the  deceased  viewed 
the  body  at  the  undertaker's  establishment,  and  testified  that  they  saw 
marks  indicating  that  the*  man  had  been  run  over  or  struck- by  the  wheel 
of  the  motor  truck. 

The  death  occurred  on  Saturday.  The.  corpse  was  sent  from  the 
undertaker's  establishment  to  the  residence  of  the  father  of  the  deceased 
the  next  day,  Sunday  morning,  and  remained  there  until  Monday  morn- 
ing, when  it  was  returned  to  the  undertaker's  establishment  at  the  re- 
quest of  three  surgeons  or "  physicians  who  were  then  employed  to  make 
an  autopsy  by  the  indemnity  company  that  will  bear  the  loss  if  defendant 
be  condemned  to  pay  compensation  in  this  case.  The  three '  physicians 
or  surgeons  testified  that  they  found  only  three  external  marks  of  in- 
jury on  the  body,  a  slight  bruise  on  the  chin,  another  on  the  chest,  and 
a  larger  bruise  on  the  hip,  none  of  which  bruises,  they  testified  could 
have  caused  death  or  even  serious  injury.  They  testified  that,  when  they 
cut  open  the  body,  they  were  surprised  to  find  what  they  described  as  a 
tumor  mass,  about  4  inches  in  diameter  and  5  or  6  inches  in  length,  show- 
ing that  ^  cancer  had  been  growing  from  the  right  lobe  of  the  liver,  and 
that  the  growth  had  ruptured  at  its  upper  end.  They  expressed  the  opin- 
ion that  the  tumor  had  reached  such  an  advanced  stage  of  development 
that  it  might  have  ruptured  without  any  act  of  violence,  extraordinary 
exertion  or  odier  external  cause— m  fact,  that  such  a  tumor  could  have 
ruptured  while  the  victim  was  lying  quietly  in  bed.  They  testified  that 
the  rupture  of  such  a  tumor  would  cat^se  the  victim  to  faint  and  that 
the  hemorrhago  would  cause  death,  which  flight  result  very  quickly. 
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From  this  expert  testimony,  defendant  has  advanced  the  theory 
that  the  tumor  burst  merely  because  it  had  reached  that  stage  of  devel- 
opment at  which  nature  demanded  that  it  should  burst,  without  external 
cause,  and  that  the  man  fainted  and  fell  from  the  motor  truck,  and  that 
his  death  .was  the  result  of  internal  hemorrhage. 

Against  that  theory  is  the  uncontradicted  evidence  that  the  man  ap- 
peared to  be  in  good  health  when  he  was  last  seen  alive.  He  was  27 
years  of  age,  was  doing  manual  labor,  working  as  a  mechanic's  assistant, 
and  had  not  consulted  a  doctor  during  the  last  17  years.  No  one  had.  sus- 
pected his  having  a  malignant  growth  until  the  doctors  found  the' tumor 
mass  in  the  dead  body,  on  the  second  day  after  it  had  been  embalmed. 

However,  plausible  may  be  the  theory  which  defendant  has  evolved 
from  the  expert  testimony  in  this  case,  it  is  far  more  probable  that  the 
man*s  death  resulted  from  the  automobile  accident  than  that  the  acci- 
dent resulted  from  a  natural  death.  It  is  quite  probable  that  the  acci- 
dent would  not  have  caused  death  if  the  man  had  not  been  afflicted  with 
a  tumor.  The  fact,  however,  that  he  was  afflicted  with  a  fatal  disease 
would  not  interfere  with  the  widow's  right  to  compensation  for  an  acci- 
dent which,  because  of  the  disease,  superinduced  immediate  death.  Be- 
han  v.  John  B.  Honor  Co.,  143  La.  348,  78  South.  589,  L.  R.  A,  1918F, 
862. 

The  judgment  appealed  from  is  affirmed,  at  appellant's  cost. 

Provosty.  J.^  dissents. 

On  Rehearing. 

Provosty,  J.  Plaintiffs  husband  was  found  dead  on  a  public  road 
leading  to  Shreveport.  Some  20  or  30  yards  further  on  was  a  truck 
he  had  Seen  driving.  Its  front  wheels  were  in  the  ditch  on  the  side  of 
the  road.  It  had  turned  out  of  the  road,  almost  at  right  angles,  and 
stopped  against  the  outer  embankment  of  the  ditch  on  the  left-hand  side 
of  the  road,  and,  presumably,  had  followed  this  erratic  course  after  its 
driver  had  ceased  to  control  it,  for  it  was  still  in  gear.  Several  men, 
who  discovered  the  body,  moved  it  from  where  it  lay  near  the  middle 
of  the  road  to  the  other  side  of  the  ditch;  and  one  of  them  notified  the 
coroner.  The  latter  repaired  to  the  scene  with  the  sheriff  and  the  clerk 
of  court.  They  found  a  number  of  persons  there.*  Afler  viewing  the 
situation.  i!hey  concluded  th*at  the  man  had  fallen  out  of  the  truck,  and 
been  fatally  injured  by  being  pressed  against  the  outer  embankment  of 
the  ditch  by  the  hind  wheel  of  the  truck.  This  conclusion  they  reached 
from  the  following  indicia:  (1)  The  presence  in  the  truck  of  the  stumps 
ol  **SL  cigarette  and  match  that  had  been  just  burned"  (we  presume  these 
things  were  on  the  floor  -of  the  truck  in  front  of  the  driver's  seat) ;  (2) 
an  impression  in  the  outer  embankment  of  the  ditch,  as  if  made,  not  by 
**wood  or  iron  or  anything  of  that  kind,"  but  by  "something  with  clothes 
or  clothing  on" ;  (3)  there  was  fresh  dirt  on  the  hands  and  on  the  clothes 
in  front  on  the  lower  part  of  the  chest,  down  as  low  as  the  hips,  just 
some  dirt,  nothing  special  about  it;  (4)  bruises  on  the  body;  (5):  some 
footprints  on  the  road,  which  they  thought  might  have  been,  and  proba- 
bly were,  made  by  the  man.  Anything  more  vague  and  unsatisfactory 
than  the  testimony  on  the  subject  of  the  reasons  why  the  said  footprints 
and  the  said  impression  on  the  outer  embankment  of  the  road  ditch  should 
be  held  to  have  been  made  by  the  dead  man  it  would  be  not  easy  to  con- 
ceive of.     Thus: 

Testimony  of  Mr.  Bell,  the  clerk  of  court: 

'*Q.  About  how  far  from  the  body  was  this  truck,  Mr.  Bell? 

"A.  Well,  from  the  body  where  it  was  lying  when  I  saw  it,  it  was 
approximately  60  feet. 

*'Q.  Mr.  Bell,  please  state  in  your  own  way  what  you  ohserved.  what 
you  saw  there  hear  the  truck  and  body. 
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"A,  ♦  *  ♦  I  stayed  there  for  a  while,  and  I  walked  down  the  road 
just  a  little  piece  to  see  if  I  conld  see  just  what  had  hai>pened.  I  found 
the  truck  track  where  it  left  the  road,  I  would  say,  about  70  pr  80  feet 
east  of  the  point  where  the  body  was  lying.  The  truck  had  been  coming 
up  the  road  on  the  left-hand  skie  of  the  road,  the  right  wheel  of  the  truck 

*  being  just  about  where  the  left  wheel  of  the  vehicles  that  usually  traveled 
the  road  would  be.  I  saw  that  the  wheel,  the  front  wheels  of  the  truck, 
had  turned  abruptly  across  the  road  almost  at  right  angles.  There  is  a 
little  embankment  I  would  say  about  18  inches  high,  what  is  generally 
know:n  as  a  ditch,  on  the  skie  of  the  road,  and  it  was  plain  that  the  left 
wheel,  left  front  wheel  of  the  truck,  had  struck  the  bank  before  the  right- 
hand  wheel  had,  had  not  turned  together  at  right  angles  across  the  road. 
About  4  or  6  feet  east  of  where  the  wheels  struck  .the  bank  there  i^-as  an 
imprint  in  the  bank  where  something  had  struck  the  little  banl(  of  the 
ditch  there — ^the  left  wheel  of  the  truck  turned  right  up  the  little  ditch. 
The  hind  wheel  of  the  truck  had  begun  to  slide,  and  when  it  got  nearly 
to  tiie  edge  of  the  ditch  it  showed  it  just  slipped  right  around  and  struck 
the  side  of  the  ditch,  and  right  where  this  imprint  was  in  the  side  of  the 
l)ank  where  something  had  struck  it,  the  left  wheel  began  to  cut  into  the 
bank  and  abruptly  had  run  up  that  ditch  for  a  distance  of  about  80  feet, 
and  the  bank  of  the  ditch  there  was  a  little  lower,  and  the  left  wheels  of 
the  truck  climbed  up  on  the  bank  with  the  left  wheels  on  the  bank  and 
the  right  wheels  ih  the  ditch,  run  about  a  distance  of  50  or  60  feet  The 
bank  there  raises  up  and  was  elevated,  and  the  axle  of  the  truck  had  run 
into  the  bank  and  cut  into  it  and  evidently  choked  the  engine  down  and  it 
stopped.  The  impression  made  in  the  side  of  the  bank  was  very,  plain  and 
showed  that  there  was  considerable  impact.  Dr.  Hewitt  at  .that  time  was 
viewing  the  body,  and  they  had  finished.  I  called  Dr.  Hewitt  and  Mr. 
Smith  down,  and  we  retraced  it  from  the  place  where  the  automobile 

•  truck  struck  the  little  ditch  bank.  There  were  some  tracks  that  lead  off 
for  approximately  10  or  12  steps.  We  were  unable  to  track  that  any  fur- 
ther, because  other  people  there,  and  they  had  walked  all  around  so  many 
could  not  carry  it  further. 

•*Q.  Well,  Mr.  3ell.  referring  to  the  tracks  that  you  mentioned .  in 
your  testimony,  I  will  ask  you  if  you  noticed  the  size  of  those  tracks? 

"A.  Well,  I  cannot  say  that  I  did  particularly,  except  will  say  this, 
the  tracks  were  the  apparent  size  of  the  shoes  the  man  wore.  ^ 

''Q.  In  reference  to  the  imprint  you  saw  in  the  .side  of  the  bank.  I 
will  ask  you  to  state  what  it  looked  like? 

"A.  Well,  I  would  have  done  that  in  the  beginning,  except  I  thought 
possibly  be  calling  for  an  opinion.  It  was  cleai,  though,  that  it  was  not 
made  by  a  piece  of  wood,  iron,  or  anything  of  that  kind ;  it  had  the  ap- 
pearance of  where  something  with  clothes  or  clothing  had  struck  the 
bank,  very  plain. 

*'Q.  I  will  ask  you  if  in  a  case  of  that  kind  if  a  man's  body  was 
thrown  against  the  bank,  if  it  would  make  that  kind  of  imprint? 

'•A.  It  would  have,  sir;  unquestionably  so. 

**Q.  Those  tracks  that  you  spoke  of,  Mr.  Bell,  did  they  lead  in  the 
direction  where  Hadda(l*s  body  was? 

"A,  From  the  place— well.  I  will- state  it  this  way:  That  the  tracks 
lead  off  in  the  direction  that  the  motor  car.  This  motor  truck  had  gone 
the  general  direction  and  lead  out  towards  the  center* of  the  road,  the 
tracks.  We  only  tracked  the  man  about  halfway  between  the  place  where 
I  saw  this  imprint  in  the  bank  and  where  the  spot  that  was  pointed  out 
to  us  as  the  spot  where  Haddad's  body  was  picked  up. 

"By  ^urt  : 

".Q  Had  «ie  wheels  of  this  truck  pas^  over  that  imprint  in  the 
bank? 

"A.  No,  sir;  the  front  wheels  were  west  of  that — 


Digitized  by  VjOOQIC 


1922,]        HADDAD  v.  COM'L  MOTOR  TRUCK  CO.     (La.)  389 

"Q.  Of  the  imprint? 

*A.  Yes,  sir. 

**Q.  Any  evidence  that  the  hind  wheel  had  passed  over  the  body? 

**A.  Right  at  it  could  not  say  that  didn't  pass  over  but  within,  just 
as  if  the  impression  had  been  made  against  this  bank  this  way,  the  hind 
wheel  began  to  shave  off  the  bank  right  at  that  place. 

"Q.  I  believe  you  stated,  Mr.  Bell,  that  the  truck  was  very  near  or 
within  a  few  inches  of  this  imprint  you  saw  in  the  side  of  the  bank? 

".\.  The  hind  wheel ;  yes,  sir.  We  could  track  the  tracks  of  the  truck 
very  plainly. 

**Q.  Was  that  imprint — ^how  was  it  located  as  to  length? 

"A.  Well,  it  was  shown  in  the  bottom  of  the  ditch  and  in  skle  of  this 
bank  about,  approximately,   18  inches. 

"Q.  The  impression  was  about  18  inches  long? 

•*A.'Well,  it  showed  in' the  bottom  of  the  ditch,  of  course,  just  the 
length  could  not  say,  and  it  showed  plainly  on  the  bank  from  the  top  of 
the  bottom  of  the  ditch  and  some  evidence  of  it  in  the  ditch. 

"Q.  Was  the  length  of  that  impression  up  and  down  or  horizontal? 

"A.  It  was  right  against  the  bank  up  and  down  and  showed  in  the 
ditch  just  below  it 

"Q.  That  bank  about  18  inches  tall? 

"A,  Yes,  sir;  just  as  if  would  lean  against.it  this  way. 

"Q.  You  don't  know  whether  the  impressioh  had  been  made,  if  n>ade 
by  a  man,  was  made  with  his  face  to  the  bank  or  back  to  the  bank?-— of 
course,  nothing  to  indicate  that? 

"A.  No,  sir;  could  not  say  as  to  that. 

"Q.  If  a  large  sack  of  flour  had  been  pressed,  thrown  against  the 
baidc.  would  it  have  made  something  similar  to  the  same  sort  of  imprint? 

**A.  Well,  in  a  way  it  would  have;  yes,  sir. 

'*Q.  Anything  with  cloth  on  it  would  leave  impression  similar,  a 
similar  sort  of  imprint? 

**A.  You  might  say  so,  Mr.  Freyer,  would  have  been  similar,  but  no  - 
sack  of  flour  thrown  across  there  could  not  have  made  that  imprint. 

"Q.  If  any  object  that  had  cloth  on  it  of  size  large  enough  and  of 
the  size  of  this  imprint  of  about -25^  feet  if  pressed  against  there,  thrown 
against  there,  would  make  something  of  a  similar  imprint? 

"A.  Yes,  sir;  it  would  have  been  similar;  you  could  have  thrown  a 
hog  against,  it  and  would  haVe  made  a  similar  imprint  too. 

*'Q.  Now  these,  the  imprint  of  the  wheels  striking  this  side  of  the 
ditch  or  bank,  the  first  imprint  of  the  front  wheels  was  about  how  far 
from  this  imprint? 

"A.  Approximately  four  to  six  feet;  that  is,  the  left  wheel  of  the 
truck. 

"Q.  And  the  hind  wheel  within  a  few  inches,  I  believe,  you  say? 

'*A,  It  started,  you  may  say,  at  the  edge  of  the  imprint  almost. 

*'Q.  That  is,  on  the  side? 

"A.  Yes,  sir;  it  was  very  plain  that  the  wheel  had  slided  sideways 
just  before  it  got  to  this  little  ditch,  possibly  two  or  three  feet.  There 
was  no  evidence  of  the  wheel  in  the  bottom  of  the  ditch,  and  after  it 
left  the  side,  the  right  side  of  the  ditch,  we  saw  nothing  of  it  until  the 
wheel  began  to  cut  right  into  the  bank,  right  at  this  impression  that  was 
in  the  bsmk.  The  left  wheels  ran  into  the  ditch  and  cut  the  side  of  the 
ditch  all  along,  the  left  wheels  climbed  up  the  edge  of  the  ditch,  and  the 
truck  run  a  little  to  the  left  all  the  time,  and  the  right  wheels  finally 
got  in  the  ditch. 

•*Q.  Now,  Mr.  Bell,*  from  the  point  of  this  imprint  jon  the  side  of  the 
ditch  back  to  where  the  truck  appears  to  have  left  the  forward  move-, 
ments  and  gone  almost  at  right  angles,  about  how  far  back  was  that  along 
that  road? 
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"A.  Lctmc  understand  you — 

"Q.  You  got  the  tracks  traced  along  the  left-hand  side  of  this  road 
coming  to  Shreveport;  then  at  a  point  along  there  they  leave  almost  at 
right  angles  and  went  to  the  left? 

"A.  Yes.  sir. 

"Q.  Now,  how  far  was  it  bade  down  the  road  there  where  the  tracks 
leave  this  straight  line  and  turn  to  the  left  before  you  come  to  the  im- 
print in  the  bank? 

**A.  The  automoWle  tracks  for  some  distance  down  the  road  running 
up  the  left-hand  side  of  the  road  and  from  the  point  that  it  turned  ab- 
ruptly to  the  left  to  where  the  imprint  in  the  bank  was  approximately  12, 
maybe  15  feet 

**Q.  And  then  from  there  on  the  automobile  ran  some  75  or  80  feet, 
some  little  distance? 

"A.  Ran  about  150  feet  before  the  automobile  stopped. 

"Q.  Now.  with  reference  to  this  point  where  the  tracks  abruptly  left 
the  straight  line  and  went  to  the  left,  how  far  was  it  to  the  body  wh^n 
you  first  saw  it? 

"A.  About  70  or  80  feet 

"Q.  Then  it  was  something  like  about  55  or  60  feet  further  down  the 
road  from  the  point  of  this  imprint 

"A.  The  imprint,  Mr.  Freyer,  in  the  ditch,  was  almost  opposite  the 
point  where  the  automobile  turned  out  of  the  road  abruptly  to  the  left 
from  that  point  up  to  where  the  body  was  lying  when  I  got  there,  was 
approximately  70  or  80  feet 

"Q.  You  know  whether  or  not  the  body,  had  been  moved  before  jrou 
got  there? 

'*A,  I  was  informed  so  when  we  got  there,  and  the  point  pointed  out 
where  the  body  was  moved  from. 

*'Q.  Who  was  there  before  you  got  there? 

"A,  Well,  I  could  not  say;  a  number  of  people;  don't  know;  some 
negroes,  Mr.  Flske,  the  deputy  sheriff,  who  resides  at  Grand  Cane,  I 
remember  distinctly  was  there.  I  think  one  or  two  of  the  Ricks  who 
reside  at  Grand  Cane  was  there ;  quite  a  number  of  people. 

"Q..At  the  place  where  the  body  was  first  discovered  was  there  evi- 
dence of  his  body  having  been  turned  over,  moved,  etc.? 

**A.  No,  sir;  there  were  so  many  tracks  there  near  the  little  spot  in 
the  road  they  pointed  out  to  me — I  remember  there  was  a  little  wet  spot 
iii  the  road  where  the  man  was  picked  up. 

"Q.  No  distinguishing  mark  about  this  particular  footprint  leading 
from  this  imprint  on  the  side  of  the  ditch  except  in  size,  it  had  certain 
size,  no  distinguishing  marks  about  it? 

"A.  No,  sir;  there  was  not  That  was  the  only  track,  4iowever,  Aat 
led  from  that  place  in  the  direction  of  the  point  where  the  body  was 
found. 

"Q.  You  only  traced  about  half  that  distance? 

**A.  Approximately,  right  in  direct  line  of  where  the  point  was  shown 
to  us  as  the  place- where  the  body  was  picked  up. 

"Q,  In  the  middle  of  the  road  or  what  part  of  the  road? 

".\.  Near  the  middle  of  the  road;  yes,  sir. 

•'Q.  Mr.  Bell,  the  wet  spot  in  the  road  that  was  pointed  out  to  you 
as  where  the  body  was  found,  how  far  was  that  spot  from  the  imprint 
that  you  saw  in  the  bank? 

"A.  I  would  say  approximately  80  feet — the  wet  spot  in  the  road  was 
just  north,  little  northwest,  I  would  say.  of  where  the  body  was  lying 
when  we  got  there,  would  say  about  15  feet  north  of  the  west  bank  of 
the  ditch. 

**Q.  Did  you  notice  whether  the  tracks  of  this  truck  passed  over  that 
wet  spot  in  the  road? 
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"A.  It  did  not  It  was  not  closer  than,  the  right-hand  wheel  not 
closer  than  15  feet  to  where  this  wet  spot  in  the  road  was  and  the  point 
where  the  parties  showed  us  the  body  was.    *    *    * 

"Q.  The  point  where  the  wheels  skidded,  as  stated  in  your  testimony 
ihis  morning? 

"A.  The  front  wheel  didn't  skid  at  all;  it  turned  afmost  abruptly  to 
the  left  The  left  wheel  struck  the  ditch  bank  and  followed  ^e  course 
of  the  ditch  bank.  The  hind  wheel  skidded  in  a  forward  movement  until 
it  got  opposite  the  place  where  the  imprint  was  in  the  bank,  and  right 
at  that  time  it  was  just  on  the  edge  of  the  ditch  next  to  the  road  on  the 
inside,  inside  ditch.  There  was  no  mark  in  the  bottom  of  the  ditch.  The 
wheel  went  right  up  the  little  ditch,  and  next  place  was  found  right  oppos- 
ite where  the  wheel  right  at  the  imprint  that  was  made  in  the  bank,  the 
wheel  begun  to  cut  in  the  side  of  the  bank  and  followed  the  course  of  the 
front  wheels." 

Testimony  of  Dr.  Hewitt,  coroner: 

*'Mr.  Bell  came  back  r^had  been  down  the  road.  He  took  me  down 
to  show  those  evidences.  There  was  the  place  where  the  automobile  had 
left  the  road  and  run  into  the  bank,  and  anybody  who  runs  a  car,  Judge 
-^e  wheels,  the  front  wheels,*  hit  the  bank  the  back  wheel  skidded  right . 
where  the  wheels  hit  the  bank  imprint  there  where  something  had  been 
mashed  into  the  bank,  and  it  rolled  off  at  out  that  far  where  it  begutt  to 
cut  dirt  and  go  on  up  the  road. 

"Q.  You  didn't  see  a  sack  of  flour  anywhere  around? 

''A.  Judge,  a  sack  of  flour  didn't  make  that  sort  of  a  print  A  man's 
back  and  hips  make  that  kind  of  print  by  being  mashed  into  the  bank 
with  clothes  on. 

"Q.  Was  this  impression,  the  soil  in  this  bank  where  the  impression 
was  made;  that  as  hard  as  the  soil  in  the  road? 

"A.  No,  sir. 

"Q.  Much  softer? 

"A.  Just  like  any  embankment  would  be.  Judge. 

**Q.  So  there  would  be  considerable  difference  between  the  injuries 
to  a  man  run  over  by  truck  on  hard  road  and  where  simply  shoved 
against  the  bank  and  run  over? 

"A.  Great  deal  of  difference,  yes,  sir,  on  hard  road  and  a  soft  place 
like  that  it  would  be." 

Testimony  of  Mr.  Smith,  sheriff: 

*'We  got  to  looking  around  as  a  matter  of  course,  and  we  fotmd 
where  this  truck  had  turned  abruptly  to  the  left  and  the  front  whed 
struck  the  embankment  and  the  hind  wheel  had  slided  against  the  embank- 
ment, and  we  found  the  impression  there;  we  knew  in  reason  that  this 
party  had  fallen  and  the  hind  wheel  of  tiie  truck  rolled  over  him;  but 
where  the  hind  wheel  struck  the  embankment  was  just  about  where  the 
party  or  whatever  this  impression  was  made  by  the  hind  wheel  struck 
looked  like  the  object  or  whatever  ft  was  that,  made  the  impression,  and 
we  could  see  where  the  wheel  rolled  off.  The  truck  then  rolled  up.  the 
left  hind  wheel  was  in  the  ditch  and  rolled  up,  I  reckon,  30  or  40,  possibly 
50  feet,  little  low  place  in  the  road;  climbed  out  of  the  ditch  on  the  bank 
and  straddled  it  and  then,  run  into  a  little  mound  and  stopped." 

The  impression  or  imprint  which  these  witnesses  saw  in  the  ditch 
embankment  was  still  there  several  days  thereafter.  How  long  it  re- 
mained, and  how  long  it  may  have  been  there  before,  no  one,  of  course, 
can  know.  Nothing  shows  that  the  iEootprints  were  those  of  the  dead 
man. 

A  more  satisfactory  theory  of  the  cause  of  the  man's  death  is  given 
by  .the  witnesses  for  defendant. 
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The  death  was  on  a  Saturday.  On  the  following  Monday  three  phy- 
sician^  of  Shreveport,  of  whose  competency  and  reliability  in  every  way 
there  can  be  no  question,  made  an  autopsy,  and  found  that  the  man  most 
probably  had  died  from  the  rupturing  of  a  tumor.  With  respect  to  the 
outer  appearance  of  the  body  and  this  tumor,  these  witnesses  testified 
as  follows: 

Dr.  Butler: 

''Q.  Did  you  examine  the  body  from  head  to  foot  for  marks? 

*'A,  Yes,  sir;  very  carefully,  both  Dr.  Ellis  and  myself,  and  with 
the  parties  present,  at  least  five  or  six  looking  over  the  body  with  us. 

"Q.  What  marks  did  you  find? 

''A.  We  then  started  at  the  top  of  the  head,  looking  all  throqgh,  from 
the  scalp  down;  found  nothing;  went  down  and  found  small  scar  under 
the  chin,  and  then  come  on  down  and  found  small,  another  over  the  fiftli 
right  rib.  another  scar,  scraped  place.  Some^ng  had  disturbed  the  skin. 
The  only  other  place  was  rather  large  place  two  or  three  inches  in  size 
right  on  the  side  of  the  hip,  right  here,  extending  across  the  side.  It 
looked  like  something  had  been  seraped. 

"Q.  Any  of  these  marks,  were  they  superficial  only? 
'"A.  All  involved  the  skin  surface  only;  didn't  go  deeper  than  the  skin 
so  far  as  could  tell. 

*'Q.  Were  there  any  bones  broken  at  all? 

''A,  No,  sir;  we  examined  as  carefully  as  could  be  examined;  didn't 
find  any  broken  bones. 

"Q.  Did  you  find  ary  flesh  mashed,'  torn,  or  bruised  across  the  body? 

*'A.  One,  yes,  sir,  is  my  recollection. 

"Q.  No  other  marks  at  all  on  the  body? 

'*A.  No.  sir;  none  that  would  be  of  any  consequence,  nothing  to  no- 
tice at  all. 

**Q.  And  you  examined  very  carefully  for  the  purpose  of  finding — 

**A.  We  did;  had  extra  good'  light;  turned  the  body  over  two  or 
three  times. 

"Q.  When  opening  the  body  up,  what  did  you  find  inside? 

"A.  First  made  an  incision  from  the  right  straight  down  to 

the  public  bone,  and  we  opened  up  the  chest  first,  as  first  procedure  in 
post  mortem,  went  in  the  left  side  of  the  chest,  amd  we  didn't  find  amy 
trouble,  except  the  heart  pushed  over  about  1^  inches  further  to  the 
left  than  it  should  be.  Now  in  the  right  chest  cavity  the  right  lung 
was  pushed  considerably  out  of  place;  there  was  about  nearly  three 
quarts  of  serum^like  fluid  in  the  chest  cavity.  We  removed  all  that  fluid 
oyt  of  the  chest  cavity  and  found  that  the  lung  had  been  pushed  up  to 
make  space  for  that  amount  of  fluid,  close  to  three  quarts,  right  in  the 
top  of  the  chest,  which  was .  separated  l>y  the  diaphragm  all  the  way 
across;  -just  looked  like  the  head  of  a  drum.  Protruding  through  this 
diaphragm  was  a  tumor  mass  about  between  five  and  six  inches  long 
about  four  inches  in  diameter  which  had  pushed  through  the  hole  in  the 
diaphragm  with  smooth  edges  about  like  that  and  practically  filled  that 
hole  Up..  The  top  part  of  this  tumor  had  a  rupture  about  as  long  as  the 
finger  from  which  it  had  been  bleeding.  Then  we  went  down  into  the 
abdominal  cavity  to  see  where  the  tumor  came  from,  and  we  ^  found  it 
attached  and  growing  from  the  right  lobe  of  the  liver.  Then  we  cut  the 
diaphragm  out  about- a  foot  in  diameter  and  found  the  tumor  came  through 
the  hole  iif  the  diaphragm  and  found  this  intact.  Then  we  found  in  the 
abdominal  cavity  all  around  the  intestines  clotted  blood  from  hemorrhage 
that  had  been  blecHing  enough  to  produce  some  swelling.  Then  this  fluid 
was  taken  and  exaniined  to  see  what  it  was,  and  it  was  blood  serum  with 
some  formalin.  Then  the  piece  of  tumor  was  taken  and  sections  frozen* 
and  examined  under  the  microscope,  and  it  showed  to  be  cancer. 
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"Q.  ^ith  a  tumor  of  this  sort,  this  character,  ruptured  as  you  found 
it,  do  you  find  such  condition  without  any  violence  or  accident  or  ex- 
ternal force  that  man  might  be  lying  in  bed  and  that  would  rupture? 

"A.  Yes,  sir;  it  cpuld  happen  under  any  circumstances,  and  tumor 
on  the  liver  of  ih^f.  kind  generally  does  rupture  sometimes  itself;  really 
to  be  expect^. 

"Q.  With  a  tumor  of  that  size  and  conditions  as  you  found  in  this 
man,  what  would  you  say  as  to  his  condition,  whether  his  death  was  im- 
minent, whether  from  accident  or  what  not? 

**A.  It  really,  from  a  pathological  standpoint,  it  is  hard  to  believe 
the  man  lived  as  long  as  he  did,  don't  gen^^lly  see  anybody  in  the  con- 
dition that  man  was  live  long.  Of  course,  you  can  live  several  years  with 
cancer,  but  any  one  who  does  anything  very  much  in  a  manual  way  is 
liable  to  rupture  it;  hard  to  see  how  could  keep  from  being  ruptured. 

"Q.  That  man  then,  independent  of  any  fall  or  blow,  pressure,  or 
whatnot,  was  likely  to  have  died  any  day  in  that  condition? 

"A.  Yes,  sir. 

"Q.  From  the  appearances  on  this  biWy  as  you  have  described,  would 
you  say  that  he  had  been  run  over  by  an  eight-inch  hard  rubber  wheel  on 
truck  weighing  over  4,000  pounds? 

"A.  Could  not  see  anything  on  the  body  that  would  indicate  that  he 
had. 

"Q.  Did  you  find  any  organs  in  there  that  were  displaced? 

"A.  No.  sir;  except  those  pushe4  by  this  fluid  and  had  been  pushed 
sufficient  length  of  time  that  they  were  stationary,  mi^ht  say  grown  there, 
and  we  could  not  move  that  lung  back;  had  been  sufficient  length  of  time 
could  not  be  pUlled  back  in  place.  The  fluid  had  necessarily  been  there 
for  days,  probably  weeks,  the  heart  pushed  over  sufficient  length  of  time 
for  the  heart  and  lung  to  remain  over  there,  would  not  come  back  at  all. 

"Q.  If  there  had  been  any  pressure  on  that  body,  would  it  not  leave 
any  outward  evidences.     If  had  been  any  injury  some  organ  inside?" 

Dr.  Ellis: 

"Q.  What  did  yqu  find  inside  the  body? 

''A.  We  found  a  tumor  mass  which  was  attached  to  the  right  lobe 
of  the  liver  protruding,  projecting  through  a  hole  in  the  diaphragm  in 
the  chest  cavity.  We  found  the  right  chest  cavity  filled  with  fluid,  the 
heart  pushed  to  the  left,  and  the  right  lung  pushed  upward. 

''Q.  What  effect  did  that  fluid  have  on  the  position  of  the  lung  and 
heart? 

''A.  Pushed  the  heart  to  the  left  and  the  right  lung  pushed  upward. 

"Q.  Had  that  condition  existed  for  some  little  time  ? 

"A.  Yes,  sir. 

**Q.  Had  it  been  there  long  enough  to.  have  allowed  this  lung  to  grow 
in  that  position? 

"A.  Yes.  sir. 

*'Q.  Permanent  displacement  of  the  heart  and  lung? 

''A.  Yes.  sir. 

"Q*  With  a  man  in  that  condition,  would  you  expect  him  to  live  very' 
long? 

*".A.  No,  would  have  expected  bin*  to  die  at  any  time,  his  days  num- 
bered. 

**Q.  He  could  not  have  lived  very  long   at   all? 

"A.  Would  not  think  so. 

"Q.  Be  a  matter  x)f  days  or  weeks,  or  how  long? 

"A.  Anywh^e  from  hours  to  days. 

"Q.  As  a  matter  of  fact,  what  was  the  proximate  cause  of  his  death? 

"A.  He  bled  to  death. 

*U  Where  did  he  bleed  from? 

"A.  From  the  rupture  in  his  tumor. 
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''Q.  What  was  the  nature  of  the  structure  of  this  tumor  as  to  whether 
it  was  firm  or  friable? 

"A.  Very  friable,  easily  broken. 

"Q.  If  this  body  had  been  mashed  about  the  abdomen  with  force  of 
a  truck  weighing  over  4.000  pounds  pressing  against  it,  what  woukl  have 
been  the  effect  as  to  th^  crushing  of  thie  entire  tumor  inside  of  this  man's 
chest? 

'  "A.  I  think  it  would  have  crushed  it  out  of  shape. 

"Q.  Did  you  find  any  evidence  of  bruises  on  the  body  in  the  neighbor- 
hood of  the  abdomen  or  hips? 

"A.  No,  sir. 

"Q.  Did  you  find  anything  to  evidence  that  this  body  had  been  ran 
over  by  a  wheel  with  solid  rubber  tire  about  8  inches  wide  on  a  truck 
weighing  about  4,000  pounds? 

"A.  No.  sir. 

"Q.  If  this  body  had  been  mashed  by  such  a  force  or  run  over  by 
such  a  wheel,  would  it  not  necessarily  have  left  evidence  that  you  could 
have  determined  it? 

"A.  It  would  have.* 

Dr.  Williams:: 

''Q.  Did  you  have  a  careful — make  a  careful  examination  or  observe 
the  body  externally? 

*'A,  I  did. 

'*Q.  What  marks  did  you  find? 

"A.  Slight  mark  abrasion  on  the  outside  right  thigh,  and  my  re-- 
flection  is  little  mark  on  his  chin  and .  slight  abrasion  on  the  right  chest 

"Q.  Were  these  superficial? 

**A.  Very  superficial. 
.    ''Q.  Independent  of  any  tumor  and  its  connections,   were  they  suf- 
ficient to  have  disabled  the  man  at  all? 

"A.  Absolutely  no. 

**Q.  If  they  had  been  the  result  of  accident  or  from  external  vio- 
lence, would  they  have  occasioned  the  man  to  lose  any  time  from  work 
at  all? 

'*A.  No,  sir. 

**Q.  They  would  not? 

"A.  They  would  not 

"Q.  Was  there  any  indication  on  the  outside  of  this  body  to  show 
that  any  part  of  it  had  been  run  over  by  the  wheel  of  a  solid  rubber  tire 
about  8  inches  wide,  truck  weighing  something  like  4,000  pounds? 

"A.  No.  sir. 

"Q.  If  any  part  of  the  body  had  been  run  over  by  such  a  weight, 
do  you  think  it  would  have  left  marks  on  the  body? 

"A.  Marks  of  some  kind. 

"Q.  If  there  had  been  pressure  by  mashing  this  man  by  truck  weigh- 
ing something  like  4,000  pounds  in  the  vicinity  of  his  abdomen,  wouki 
have  left  evidence  on  his  body?- 

"A.  Yes,  sir. 

**Q.  Did  you  find  evidence  of  any  such  injury? 

"A,  No.  sir. 

"Q.  What  did  you  find  inside  this  man? 

"A.  Tumor  mass  connected  with  the  lung  projecting  through  hole  in 
the  diaphragm. 

"Q.  W5iat  effect  did  this  mass  in  the  chest  have  on  the  lungs  and 
heart? 

"A.  The  heart  was  pushed  to  the  left  and  the  lung  pushed  upward. 

"Q.  Had  that  condition  become  permanent? 

"A.  Yes.  sir. 
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"Q.  Would  you  say  from  Aat  this  fluid  had  been  there  some  time  or 
a  short  time? 
"A.  Yes,  sir. 

"Q.  Could  you  estimate  approximately  about  how  long  it  would  take 
for  this  condition  to  come  about? 
"A.  Good  many  days. 
"Q.  Good  many  da3rs? 
''A.  Yes,  sir. 

"Q.  Would  not  form  in  five  or  six  days,  something  like  that? 
"A.  No. 

**Q.  If  there  had  been  sufficient  force  to  have  caused  any  serious  in- 
jury independent  of  this  tumor  from  external  sources,  would  there  have 
been  cvidnce  that  you  could  have  discovered  on  this  body? 
"A.  I  think  so. 

**Q.  You  found  no  such  evidence? 
"A.  No,  sir. 

"Q.  If  the  stationery  object  behind  or  under  the  body  had  been  so 
soft  that  the  pressure  against  it  did  not  leave  any  evidence  on  the  body 
itself,  would  it  or  not,  and  yet  such  pressure  had  caused  deatl^  would  it 
or  not  have  injured  some  vital  organ  .inside  cthe  body? 
"A.  I  think  so. 

"Q.  Did  the  examination  disclose  injury  to  any  organ  inside  the  body 
except  the  lung  and  heart  and  this  tumor? 

"A.  The  diaphragm,  the  hole  in  the  diaphragm. 
**Q.  Injury  to  any  other — any  other  injury  to  any  vital  organ  inside 
the  body? 

**A.  No,  sir. 

"Q.  From  your  complete  examination  of  this  man  and  his  entire 
condition,  what  you  have  stated,  what  was  your  prognosis  as  to  the  cause 
of  death? 

"A.  Hemorrhage   from  rupture  of  the  tumon" 
Dr.  Hewitt,  the  Coroner,  a  witness  for  plaintiff,  testified  as  follows: 
*"Q.  Just  state  what  condition  you  found  the  body  in  when  you  made 
the  examination? 

"A.  Well,  at  first — his  hands,  clothes  were  muddy  and  his  clothes 
were  wet;  I  think  the  mud  was  from  the  evacuation  of  the  bladder  and 
the  clothes  were  wet;  also  a  wet  spot  in  the  road  where  the  man  was 
picked  up.  The  man*s  privates  were  swollen  and  bruises  on  the  lower 
part  of  Ae  abdomen,  bruises  between  the  navel  and  pelvic  bone.  ♦  *  * 
"Q.  This  place  you  found  on  his  stomach,  about  where  was  it 
tecated? 

"A.  Located  between  the  navel  and  pelvic  bone. 
"Q.  The  bone  in  front? 
"A.  Yes,  sir;  the  bone  in  front 
"Q.  About  what  size  was  that  bruise? 
"A.  About  like  three  fingers  lying  in  that  direction. 
"Q.  About  three  inches  long  and  probably  two  wide? 
"A,  About  three  inches  wide  and  three  or  four  long. 
**Q.  It  didn't  extend  across  his  abdomen? 
"A.  Yes,  sir;  right  across. 
'*Q.  Not  the  entire  length? 
'I  A.  No. 

"Q.  It  was  about,   I   believe  you   say   about  three  inches   wide  and 
three  or  four  long,  something  like  that? 
"A.  Yes,  sir;  I  didn't  measure." 

The  man  had  theretofore  been  in  poor  healtli  and  weak.     His  em- 
plover  testified  as  follows: 
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*'He  would  work  as  helper  in  the  shop,  clean  trucks,  clean  up  the 
oiHce,  take  care  of  cars,  clean  up  tools,  general  help  work  about  the  shop, 
and  occasionally  we  would  use  as  driver  to  deliver  trucks  something  of 
that  nature  unloading  cars. 

"Q.  Well,  when  did  he  stop  working  in  that  capacity? 

**A.  Could  not  tell  exactly;  some  time  prior  to  the  last  emplojmaent 
he  secured  other  employment,  he  was  always  around,  and  whenever  we 
found  anything  he  could  do  we  gave  it  to  him.  He  was  always  around 
willing  and  anxious  to  work  because  he  needed  the  money,  and  we  gave 
anything  that  we  could  from  time  to  time  to  keep  him  employed." 

Another  witness  testified  that  owing  to  his  physical  condition  he  was 
able  to  do  "only  little  things";  only  things  that  required  **no  heavy  ex- 
ertions." 

As  the  road  was  smooth  and  straight,  and  he  was  an  experienctd 
chauffeur,  the  probability  of  his  having  been  thrown  out  or  fallen  out, 
or,  indeed,  of  his  having  lost  control  of  his  wheel,  because  of  tnring  to 
light  a  cigarette,  is  very  slight.  Besides,  the  evidence  shows  that  between 
the  steering  wheel  and  the  side  of  the  driver's  seat  the  space  was  only  six 
to  eight  inches — a  space  through  which  a  man  could  pass  only  with  dif- 
ficulty. 

[2]  Upon  the  whole,  and  after  a  careful  reeconsideration  of  the  case, 
we  have  concluded  that  plaintiff  has  not  shown  that  the  death  of  her  hus- 
band was  from  an  accident  arising  out  of  his  employment.  And  that,  on 
the  contrary,  the  defendant  has  shown  that  the  death  was  in  all  proba- 
bility from  the  tumor  having  ruptured  in  due  course  of  its  development 

[3]  Even  if  the  thoery  of  plaintiff's  case— that  the  man  had  fallen 
out  of  the  truck  as  the  result  of  some  accident  and  had  come  to  his  death 
by  being  pressed  against  the  ditch  embankment — were  probable,  this 
would  not  suffice;  for  the  matter  would  still  be  involved  in  grave  doubt 
so  much  so  that  the  court  could  not  know  with  any  sort  of  certainty  that 
the  defendant  was  liable.  A  case  must  be  made  out  to  a  legal  certainty; 
this  is  elementary,  and  is  as  true  in  the  case  of  a  suit  tuxler  the  Work- 
men's Compensation  Act,  like  the  present,  as  in  any  other.  Piske  v.  Brook- 
lyn Cooperage  Co.,  143  La.  455,  78  South.  734. 

In  the  note  contained  in  annotation  L.  R.  A.  1916A,  294,  we  find  the 
following  : 

"An  accident  will  not  be  inferred  where  there  is  no  evidence  of  any 
strain,  and  the  evidence  adduced  is  equally  as  consistent  with  the  fact  of 
no  accident  as  with  the  fact  of  an  accident  Bamabus  v.  Barsham  Col- 
liery Co.  (1910;  H.  L.)  103  L.  T.  N.  S.  (Eng.)  513,  55  Sol.  Jo.  63  (Apo- 
plexy);  Kerr  v.  Ritchie  (1913)  50  Scot  L,  R.  434.  (1913)  S.  C.  613, 
(1913)  W.  C.  &  Ins.  Rep.  297,  6  B.  W.  C.  C.  419  (heart  failure)  ;  Beau- 
mont V.  Underground  Electric  R.  Co.  (1912)  W.  C  Rep.  (Eng.)  123,  5 
B.  W.  C.  C  247  (heart  disease)." 

The  judgment  appealed  from,  which  was  in  favor  of  plaintiff,  is  set 
aside,  and  the  suit  is  dismissed  at  the  cost  of  plaintiff. 

O'Niell  and  Dawkins,*JJ.,  dissent,  adhering  to  the  original  opinion. 

Land,  J.,  is  excused. 
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LOWE  V.  MORGAN'S  LOUISIANA  &  T.  R.  &  S.  S.  CO.    (No.  2346L) 

(Supreme  (3ourt  of  Louisiana.  April  4,  1921.  On  Rehearing  Jan.  2,  1922.) 

90  Southern  Reporter.  429. 

(Syllabus  by  Editorial  Staff.) 
2.  MASTER  AND  SERVANT— INJURED  EMPLOYEE  CLAIMING 

COMPENSATION  LOSES  NO  RIGHT  OF  ACTION  AGAINST 

THIRD  PERSON. 

All  that  section  7  of  the  Workmen's  Compensation  Act  intended  to 
do  was  to  give  the  employer  a  statutory  subreption .  pro  tanto  to  the 
rights  of  an  employee  injured  through  the  negligence  of  a  third  party, 
an4  employee  claiming  compensation  from  the  employer  did  not  forfeit 
his  right  of  action  against  the  third  person,  such  section  only  giving  the 
employer  an  interest  in  the  subject-matter  of  the  litigation,  which  is  es- 
sential to  the  maintenance  of  an  action  under  Code  Pcac.  art  15,  although 
such  third  party  had  the  right  by  appropriate  exception  to  require  that 
the  employer  be  made  a  party,  but  the  total  liability  of  the  third  person 
was  to  be  determined  by  Civ.  Code,  art.  2315. 

(For  other  casSes,  «ee  Master  and  Servant,  Dec.  Dig.  §  354.) 

O'Niell  and  Dawkins,  J  J.,  dissenting  as  to  disposition  on  rehearing. 

Appeal  *from  Civil  District  (Tourt,  Parish  of  Orleans;  E.  K.  Skin- 
ner, JuJige. 

Action  by  George  H.  Lowe  against  Morgan's  Louisiana  &  Texas  Rail- 
road &  Steamship  Company  for  personal  injuries.  Judgment  for  plain- 
tiff, and  defendant  appeals,  and  plaintiff  asks  for  increase  of  verdict. 
Judgment  set  aside,  and  action  dismissed. 

Denegre,  Leovy  &  Chaffe  and  Harry  -  McCall.  all  of  New  Orleans, 
for  appellant. 

H.  W,  Robinson,  of  New  Orleans,  for  appellee. 

Dawkins.  J.  Plaintiff's  suit  is  for  personal  injuries  alleged  to  have 
been  received  through  the  fault  and  carelessness  of  defendant,  aild  its 
employees.  He  alleges  that  he  was  employed  as  a  carpenter  by  the  South- 
em  Cotton  Oil  Company,  and  at  the  time  of  the  injury  was  engaged  in 
helping  to  construct  the  frame-work  around  and  in  a  scale  pit  of  said 
Cx)tton  Oil  Company,  on  its  premises  in  the  town  of  Gretna,  La.;  that 
the  tracks  of  the  defendant  company  extend  into  the  yard  and  plant  of 
his  said  employer;  and  that  defendant's  locomotive,  in  passing  on  a  track 
near  where  petitioner  was  at  work,  carelessly  struck  a  large  metal  pan  or 
box  which  was  lying  on  or  near  said  track,  hurled  it  against  and  upon 
petitioner,  crushing  and  injuring  his  right  leg  to  such  extent  as  to  ren- 
der it  of  no  further  use,  and  which  will  ultimately  necessitate  its  amputa- 
tion: that  the  said  injury  has  wholly  incapacitated  petitioner  for  pursu- 
ing his  chosen  trade;  and  prayS  damages  in  the  sum  of  $25,0(X). 

Defendant  admits  the  injury,  but  denies  the  charges  of  negligence 
imputed  to  it,  or  that  the  injuries  were  of  the  character  alleged  avers 
contributory  negligence  on  the  part  of  plaintiff,  and  prays  that  his  de- 
mands be  rejected. 

Subsequently  defendant  filed  an  amended  answer,  in  which  it  was 
averred  that  plaintiff  was  an  employee  of  the  Southern  Cotton  Oil  Com- 
pany, governed  by  the  provisions  of  the  Workmen's  Compensation  Act 
(Act  No.  20  of  1914),  and  under  said  statut'^  had  the  choice  of  claiming 
compensation  thereunder  and  waiving  his  claim  for  damages  ex  delicto* 
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against  respondent,  or  of  refusing  such  compensation  and  pursuing  his 
action  against  respondent;  that  he  had  chosen  the  former  course,  had 
demanded  and  accepted  compensation  under  said  act,  and  was  thereby 
precluded  from  asserting  the  demand  made  in  this  case. 

Plaintiff  resisted  the  allowance  of  the  supplemental  answer  on  the 
ground  that  it  was  inconsistent  with  and  changed  the  issues  raised  by  the 
prior  pleadings.  This  ot>jection  was  overruled  by  the  lower  court,  the 
issue  raised  by  the  amendment  was  submitted  first  and  preliminarily  to 
the  jury,  which  decided"  in  plaintiff's  favor,  holding  that  there  had  been 
no  voluntary  election  of  remedies,  and  the  case  then  went  to  trial  on  the 
main  issues. 

There  was  a  v^dict  in  favor  of  plaintiff  for  $11,000,  and  from  a 
judgment  pursuant  thereto,  defendant  prqsecutes  this  appeal.  Plaintiff 
has  answered,  praying  that  the  sum  awarded  be  increased  to  the  amount 
originally  demanded.  ^ 

The  Amended  Answer. 
[IJ  We  think  the  ruling  of  the  lower  court  on  the  amendment  was 
correct,  for  the  issue  therein  raised,  if  well-fotinded  in  fact  and  law,  af- 
forded a  complete  defense  to  the  case,  no  matter  how  meritorious  or  well- 
fotmded  the  demand  might  have  been  otherwise.  Nor  was  it  contradic- 
tory of  the  other  defenses  of  denial  of  negligence,  and  contributory  neg- 
ligence for  any  or  all  of  them  might  exist  at  the  same  time.  The  i^ea 
was  in  the  nature  of  a  peremptory  exception,  or  plea  an  bar,  tending  to 
defeat  the  demand,  and  we  think  propeily  allowed. 

The  Plea  in  Bar. 

[2 J  Section  7  of  Act  No.  20  of  1914  (which  was  the  law  existing  at 
the  time  this  case  arose)  is  as  follows : 

"That  when  an  injury  for  which  compensation  is  payable  ttnder  this 
act  shall  have  been  sustained  under  circumstances  creating  in  some  odier 
person  than  the  employer  a  legal  liability  to  pay  damages  in  respect 
thereto,  the  injin-ed  employee  may,  at  his  optibn,  either  claim  compensa- 
tion under  this  act  or  obtain  damages  from  or  proceed  at  law  against 
such  other  person  to  recover  damages;  and  if  compensation  is  claimed 
and  awarded  under  this  act  any  employer  having  paid  the  compensation 
or  having  become  liable  therefor  shall  be  subrogated  to  the  rights  of 
the  injured  employee  to  recover  against  that  person,  and  may  compromise 
the  claim  therefor  in  his  discreption ;  provided,  »if  the  employer  shall  re- 
cover from  such  other  person  damages  in  excess  of  the  compensation  al- 
ready paid  or  awarded  to  be.  paid  under  this  act  then  any  such  excess 
shall  be  paid  to  the  injured  employee  less  the  employer's  legitimate  and 
reasonable  expenses  and  costs  of  the  action,  which  payment  shall  be  cred- 
ited upon  the  balance  of  compensation,  if  any,  that  may  become  due  there- 
after." 

-While  counsel  for  plaintiff,  in  brief  and  argument,  appears  to  con- 
cede that  his  client  would  be  precluded  from  pursuing  the  present  action 
against  defendant,,  as  for  a  tort,  by  the  terms  of  that  statute,  if  he  had 
demanded  or  voluntarily  accepted  compensation,  we  do  not  so  construe 
it  All  that  we  think  this  section  intended  to  do  was  to  give  the  em- 
ployer a  statutory  subrogation  pro  tanto,  to  the  rights  of  plaintiff,  where 
otherwise  it  would  have  been  necessary  to  obtain  from  ^e  employer  a 
conventional  transfer.  The  provision  does  not  say  that  an  employee  claim- 
ing compensation  shall  forfeit  his  right  of  action  against  a  tiiml  person 
by  claiming  compensation,-  but  that  he  shall  have  the  option  to  seek 
either,  but  in  any  event  he  shall  not  be  entitled  to  be  paid  twice  that  por- 
tion of  his  demand  which  is  represented  by  the  com{>ensation.  Such  a 
meaning  can  only  be  read  into  the  law  by  implication,  and  we  think  its 
language  would  have  to  be  much  plainer  than  it  is  to  have  the  effect  of 
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saying  that  a  tort-feasor  can  avail  himself  of  a  provision  in  no  wise  in- 
tended for  his  benefit,  and  with  respect  to  which  he  is  in  no  sense  a 
party  privy  or  governed  in  his  responsibility  by  the  law;  especially  where 
the  effect  would  be  to  deprive 'the  employee  of  substantial  rights  whidi 
he  would  otherwise  have,  since,  notoriously,  the  employer's  liability  law 
affords  but  scanty  recompense  for  the  injuries  which  those  affected  by  its 
operation  may  receive  from  the  employer. 

It  is  true  that  the  employee  is  given  the  right  to  bring  the  action 
against  the  tort-feasor  in  his  own  name  and  to  ^'compromise  the  claim 
therefor  in  his  discretion";  but,  in  our  opinion,  this  was  for  the  purpose 
of  giving  him  such  an  interest  in  the  sut>ject-matter  of  any  such  action, 
as  to  permit  him  to  protect  himself  against  a  liability  for  which  the  law 
makes  him  responsible,  regardless  of  the  fault  of  others.  For  even  if 
Ae  suit  be  brought  by  the  employer,  the  extent  of  the  liability  of  the 
third  person  is  in  no  way  diminished,  and  the  former  can  receive  only  a 
sufficiency  to  reimburse  him  his  outlay  on  account  of  the  injury,  any  ex- 
cess above  that  sum  still  remaining  the  property  of  the  employee,  and  by 
the  terms  of  the  law  having  to  be  paid  over  to  him,  thus  clearly  disclos- 
ing that,  notwithstanding  the  statutory  subrogation,  he  still  has  a  real 
interest  in  the  sul]ject-matter  of  such  litigation,  which  is  one  of  the  essen- 
tials prescribed  by  the  Code  of  Practice  to  the  maintenance  H>f  an  action. 
Code  Prac  art.  15. 

We  also  think  that,  in  view  of  the  quoted  provision,  the  defendant 
would  have  the  right,  by  timely  and  appropriate  exception  (non-joinder) 
to  require  that  tKe  employer,  who  had  paid,  agreed  to  pay,  or  been  ad- 
judged to  pay,  compensation,  be  made  a  party  to  the  suit,  either  as  plain- 
tiff or  defendant,  but  no  such  motion  has  been  made,  in  this  case,  and 
the  most  that  the  court  caii  be  asked  to  do  is  to  deduct  from  whatever 
sum,  if  any,  which  the  plaintiff  may  recover,  the  amount  of  compensa- 
tion, at  its  present*  (tiscount  value,  which  the  employer  will  or  should 
ha/e  to  pay  to  the  employee  under  the  statute.  The  object  and  effect  of 
the  law  was  to  allow  plaintiff  only  a  fair  and  just  compensation  for  his 
injury.  In  so  far  as  the  em^oyer  is  concerned,  the  sum  or  portion  to 
be  paid  is  fixed  by  the  act  of  1914,  but  as  to  third  persons,  the  liability 
is  to  be  determined  by  article  2315  of  the  Civil  Code  and  the  jurispru- 
dence interpretative  thereof. 

It  is  true  that  the  section  quoted  gives  the  employer  who  pays  com- 
pensation a  discretion  to  compromise  the  claim  against  third  persons  in 
the  circumstances  of  this  case,  but  it  is  not  one  which  he  is  compelled  to 
exercise,  and  the  law  of  prescription  with  reference  to  such  actions  is 
just  as  applicable  to  any  demand  by  him  as  any  one  else.  If  he  does  not 
appear  or  exercise  that  right,  no  one  else  can  complain  or  assert  it  for 
him;  and  if  defendant  is  credited  with  the  portion  which  it  might  have 
to  pay  to  him,  then  he  (defendant)  has  no  risk  of  having  to  pay  twice, 
nor  is  the  employee  permitted  to  recover  more  than  a  sum  which  will 
reasonably  compensate  him  for  his  injury.  On  the  other  hand,  if  the 
employee  chooses  to  exercise  his  action  against  the  tort-feasor,  he  is 
not  deprived  of  his  rights  against  the  employer  under  the  statute,  but 
any  amount  recovered,  we  think,  would  have  to  be  credited  on  the  sum 
due  by  the  employer,  or,  if  more,  the  claim  would  be  extinguished  en- 
tirely. 

This  view  gives  effect  to  all  tiie  law,  without  reajMng  into  the  statute 
a  provision  which  the  Legislature  did  not  see  fit  to  prescdbe,  we  think, 
either  expressly  or  impliedly.  It  is  true  that  the  act  has  been  amended 
subsequently  (Act  No.  247  of  1920)  so  as  to  plainly  exclude  the  idea  of 
the  employee's. being  deprived  of  his  action  against  tort-feasors,  but  we 
do  not  interpret  this  as  meaning  that  ^e  act  of  1914,  was  intended  other- 
wise, but  rather  to  remove  whatever  doubt  there  might  have  been. 

Defendant  cites  three  cases  in  support  of  ity  contention,  to  wit- 
Carlson  v.  Minneapolis  St  Ry.  Co.,  143  Minn.  129,  173  N.  W.  405;  Mc- 
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Garvey  v.  Independent  Oil  &  Grease  Co.,  156  Wis.  580.  146  N.  W.  805; 
and  Barry  v.  Bay  State  R.  Co.,  222  Mass.  366,  110  N.  £.  1031,  1032. 

In  the  first  case,  the  Minnesota  statute  expressly  provided  that  the 
employee  or  his  dependents  might,  "at  his  or  their  option,  proceed  either 
at  law  against  such  third  party  to  recover  damages,  or  against  the  eip- 
ployer  for  compensation,  under  part  2  of  this  act  but  not  against  both.** 
As  above  pointed  out,  our  law  contains  no  such  provision,  and  but  for 
the  positive  language  of  the  Minnesota  statute  the  court  might  have  taken 
a  different  view.  In  any  event,  the  real  point  decided  in  that  case  was  that 
an  employer,  who  had  paid  compensation  to  an  employee  injured  by 
ano^er  could  not  receover  witiiout  showing  negligence  on  the  latter's 
part,  just  as  would  have  been  necessary  on  the  part  of  the  injured  em- 
ployee. 

In  McGarvey  v.  Oil  &  Grease  Co.,  the  only  question  decided  was. that, 
under  the  peculiar  provisions  of  the  statute,  which  declared  that  the  mere 
making  of  a  claim  by  an  employee  against  the  employer  should  work  an 
assignment  of  the  former's  rights  against  a  third  person  for  tort,  die 
employer  had  the  power  to  assign  (by  convention)  the  slid  claint  to  any 
one  whom  he  might  see  fit  to  its  full  extent,  without  the  tort-feasor  hav- 
ing a  right  to  complain. 

And  in  Barry  v.  Bay  State  Ry.  Co.,  while  the  statute  is  not  quoted, 
the  court  says: 

"The  plaintiff  under  part  3,  section  15,  either  could  sue  the  defend- 
ant for  damages  or  ask  for  compensation,  but  could  not  recover  both.'* 

We  assume,  therefore  that  its  terms  were  free  from  doubt,  and  the 
case  otherwise  turned  upon  a  question  of  fact  as  to  whether  the  enBpk>yee 
had  'voluntarily  made  the  election  to  claim  compensation. 

We  are  of  the  opinion,  therefore,  that  it  makes  no  difference,  for 
the  purposes  of  this  case,  whether  the  plaintiff  knowingly  accepted  com- 
pensation or  not,  for  we  do  not  think  it  would  have  had  the  result,  even 
if  true,  contended  for  by  defendant. 

Defendant's  Negligence. 

The  question  of  whether  defendant  was  guilty  of  negligence  turns 
upon  the  following  circumstances: 

Plaintiff  and  another  carpenter  were  engaged  in  building  wooden 
forms  into  which  other  workmen  of  the  Cotton  Oil  Company  operating 
under  another  department  were  to  pour  concrete  to  form  the  walls  of  a 
scale  pit  some  50  feet  in  length  by  about  10  .^t  wide,  except  that  near 
the  center  on  one  side  there  was  a  jut  in  the  wall  about  4  feet  deep,  and 
12  feet  long,  making  the  pit  at  that  point  about  14  feet  in  width.  They, 
had  nearly  completed  the-  forms,  and  the  other  employees  were  getting 
ready  to  mix  the  concrete  to  pour  in  place.  For  this  purpose  a .  large 
metal  pan  9  feet  95^  inches  long  by  4  feet  4  inches  wide  and  554  inches 
deep,  weighing  370  pounds,  was  placed  on  the  ground  near  the  pit,  and  in 
close  proximity  to  the  track  of  defendant  company,  which  ran  parallel  to 
the  pit  and  about  8  feet  distant  therefrom  on  the  east  side.  One  of  the 
defendants'  switch  engines  backed  in  on  this  track  in  a  northerly  direc- 
tion, passed  without  striking  the  pan.  went  to  the  upper  end  of  die  yard 
of  the  oil  company,  somee  300  feet  or  more,  remained  for  a  period  of 
time  estimated  from  10  to^30  minutes,  and  started  back  with  the  locomo- 
tive in  front  drawing,  two^  freight  cars,  at  a  speed  estimated  from  4  to 
10  miles  an  hour.  In  passing  the  pan,  some  part  of  the  locomotive  strudc 
its  end  or  comer  and  knocked  the  pan  against  the  right  leg  of  plaintiff, 
who  was  working  upon  the  concrete  forms,  as  stated,  and  inflicting  most 
serious  injuries. 

At  this  point,  the  important  questions  of  fact  and  law  arise:  First, 
was  the  pan  so  close  to  the  rail  and  in  a  position  reasonably  indicating 
that  it  might  come  in  contact  w^th  the  engine;  and,  second,  if  so,  were 
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the  employees  of  defendant  gmhy  of  negligence  in  not  seeing,  stopping, 
and  removing  it  such  as  to  render  the  defendant  liable  for  the  result 
which  followed  the  failure  to  do  so. 

There  is  a  dispute  as  to  what  part  of  the  locomotive  struck  the  pan. 
Plaintiflfs  witnesses  say  it  was  the  rear  right  side  of  the  engine  or  front 
of  the  tender;  while  those  of  defendant  say  it  was  the  right  end  of  the 
running  board  on  the  front  of  the  locomgtive. 

At  all  events,  defendant  says  that  the  backing  locomotive  had  passed 
the  pan  when  going  into  the  yard  without  striking  it,  and  the  crew  had 
a  reasonable  right  to  assume  that  they  would  be  able  to  do  so  again  in 
pulling  out;  hence  there  was  no  negligence  in  not  stopping  and  removing 
the  pan  before  attempting  to  pass.  The  pan  was  not  put  there  by  any  one 
for  whose  acts  defendant  was  responsible,  but  by  the  employees  of  the 
Cotton  Oil  Company.  It  is  also  reasonably  established  tl\at  no  one  moved 
it  between  the  time  the  engine  went  in  and  came  out.  The  only  two 
possible  explanations  of  how  its  position  was  changed  are  that,  being  -^n 
a  slight  incline  toward  the  track,  the  vibrations  of  the  engine  and  cat 
caused  it  to  slide  toward  the  track;  or  that  the  pan  was  resting  on  a 
drainpipe  2  inches  long  which  protruded  through  the  bottom,  at  the 
center,  and,  when*  the  locomotive  backed  in,  the  end  of  the  pan  toward 
the  track  was  resting  on  the  ground,  being  only  5^  inches  deep,  all 
parts  passing  over  it,  and  when  the  train  came  out  that  end  had  tilted 
«ip,  which  raised  its  bottom  4  inches  (or  twice  the  length  of  the  drain- 
pipe) ofiF  the  ground,  and  this,  plus  the  depth  of  the  pan,  placed  its  top 
9J^  inches  above  the  ground,  a  height  at  which  it  could  be  struck  by 
parts  of  the  passing  locomotive. 

Whatever  may  have  been  the  cause  for  the  pan's  getting  into  a  posi- 
tion to  be  struck,  we  think  the  danger  should  have  been  seen  in  time  to 
have  avoided  the  accident  If  defendant's  contention  as  to  its  striking  the 
running  board  was  correct,  then  there  was  riding  on  this  running  board 
at  the  time  a  switchman  who  says  he  saw  it,  and.  since  all  of  defendant's 
said  employees  say  the  train  could  have  been  and  was  actually  stopped 
within  4  or  5  feet,  he  should  have  appreciated  the  danger  and  signaled 
the  engineer  to  stop.  Then,  again,  the  position  which  the  engineer  oc- 
cupied on  the  same  side  of  the  locomotive  that  the  pan^  was  on  should 
have  enabled  him  to  also  see  and  appreciate  the  danger,'  for  his  line  of 
vision  was  clear  and  straight,  past  the  front  of  his  locomotive  on  that 
side,  and  it  must  have  been  apparent,  if  he  had  been  keeping  a  close 
watch,  that  the  engine  would  not  clear  the  pan.  and  being  able  to  stop  in 
such  a  short  distance,  he  should  have  done  so,  and  the  accident  would 
not  have  happened 

We  think  a  case  of  negligence  is  reasonably  established.  Kird  v.  N. 
0.  &  N.  W.  R.  Co.,  105  La.  226,  29  South.  729. 

We  deem  it  unnecessary  to  discuss  the  conflicting  testimony  as  to  just 
where  plaintiff  was  struck,  or  how  far  the  train  moved  thereafter;  for 
defendant  had  his  back  to  the  train,  did  not  know  there  was  any  danger 
'  until  he  heard  ^e  x:lash  of  the  locomotive  with  the  pan,  and  then  mad^ 
every  effort  to  escape,  but  was  caught  and  severely  injured.  There  is  no 
proof  to  sustain  the  defense  of  contributory  negligence. 

Quantum  of  Damages. 
[3]  Plaintiff's  foot  was  crushed  in  the  ankle  joint,  the  large 'bone  of 
the  lower  leg  was  broken  and  protruded  through  the  flesh;  he  was  op- 
erated on,  and  portics  of.  the  bones  taken  out,  and  a  plaster  cast  was 
allied,  with  drain  in  the  side,  ^nd  so  remaincsd  for  six  weeks.  Later 
anotficr  operation  was  pei*formed  in  which  the  tendon  Achilles  was  sev- 
ered, odier  portions  of  the  bones  removed,  and  an  ffort  made  to  give  him 
a  stiff  joint  (ankylosis),  but  this  failed  ,and  it  is  admitted  that  his  foot 
in  the  present*  cxmdition  is  worse  than  useless.     However,  the  physicians 

26 — -Vol.  IX— Comp. 
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disagree  as  to  whether  or  not  this  condition  may  yet  be  accomplished  by 
a  proper  operation  and  keeping  the  plaster  cast  on  sufficiently  long.  An 
eminent  surgeon  testified  that  in  his  opinion  this  result  could  be  had; 
while  the  physicians  of  plaintiff  who  had  attended,  treated,  and  operated 
upon  him  were  of  tiie  view  that  the  foot  would  have  to  be  amputated. 
In  any  event,  plaintiff  has  not  been  totally  disabled,  and  whichever  alter- 
native is  pursued,  either  with  a  stiff  joiht,  or  artificial  foot,  he  should  still 
be  able  to  pursue  his  calling,  and  we  think  the  allowance  was  excessive. 
True,  he  suffered  a  great  deal,  still  he  should  only  be  allowed  such  a  sum 
as  will  reasonably  compensate  therefor,  together  with  the  loss  in  earning 
capacity,  disfigurement,  etc.  He  was  35  years  old,. and  earning  $19.40  a 
week,  or  about  $85  per  month.  We,  therefore,  think  that  a  judgment  of 
$10,000,  less  the  compensation  which  he  is  receiving  and  will  receive  from 
his  employer,  amounting  to  SO  per  cent  of  his  weekly  wa^gees  for  300 
weeks,  or  $2,710,  would  be  just  and  reasonable. 

For  the  reasons  assigned,  the  judgment  appealed  from  is  amended  by 
reducing  it  to  $7,590,  and,  as  thus  am«ideed,  it  is  affirmed,  plaintiff  to  pay 
costs  of  appeal,  and  defendant  those  of  the  lower  court. 

Monroe,  C  J.,  takes  no  part. 

O'Niell,  J.,  considers  the  amount  of  the  judgment  excessive,  but  would 
otherwise  concur  in  the  decree. 

On  Rehearing. 

Provosty,  J.  In  the  railroad  yard  of  the  defendant  company  a  num- 
ber of  tracks  run  close  to  each  other.  A  scale  for  weighing  railroad  cars 
was  being  installed  in  one  of  these  tracks,  which,  when  completed,  would 
constitute  a  section  of  the  track.  To  lodge  this  scale  a  long  narrow  and 
shallow  pit  had  been  dug,  and,  as  the  sides  of  this  pit  were  to  be  con- 
creted, a  pan  for  mixing  concrete  had  been  brought  and  laid  by  it,  between 
it  and  one  of  the  tracks  next  to  the  the  one  in  which  the  scale  was  being 
installed.  This  pan  was  10  feet  long,  Al^  feet  wide,  and  5^  inches  high. 
It  was  of  iron,  and  weighed  370  pounds.  Its  oomers  were  rounded.  It 
occupied  nearly  the  entire,  space  between  the  pit  and  the  track  next  to 
which  it  was— coming  witHin  4  inches  of  the  rail.  A  locomotive  passing 
on  this  next  track  came  in  contact  with  it,  and  shoved  it  along  so  diat  it 
struck  and  injured  the  plaintiff  and  another  carpenter  who  were  in  the  pit 
construqting  the  boxing  into  which  ^e  concrete  was  to  be  poured. 

The  contention  is  that  the  engineer  should  have  noticed  this  pan,  and 
stopped.  He  had  a  short  while  before  (the  time  variously  estimated  at 
10  to  30  minutes)  backed  a  train  intx)  the  yard  on  this  same  track,  passing 
this  pan,  and,  after  having  disposed  of  this  train,  was  returning  without 
any  cars  attached  to  the  locomotive.  When  backing  the  train  into  the  yard 
as  just  stated,  he  had  had  to  stop  short  of  the  place  where  these  car- 
penters were  working  and  allow  the  switchman  to  go  ahead  and  clear  the 
track  of  lumber  and  debris  these  carpenters  had  left  upon  it.  The  switch- 
man had  then  seen  this  pan,  but  had  not  considered  it  to  be  in  the  way. 
In  thus  returning  the  engineer  noticed. the  pan,  but  felt  sure  it  was  not  in 
the  way,  especially  that  he  had  passed  it  a  moment  before.  As  he  ap- 
proached the  place  where  the  carpenters  were  working  a  brakeman  stand- 
ing on  the  footboard  at  the  head  of  the  engine  signsded  him  to  go  dow, 
and,  accordingly,  he  slowed  down  to  4  or  5  miles  an  hour.  The  pan  had 
been  placed  in  this  dangerous  position  by  the  foreman  of  the  concrete 
gang,  who  stood  near  it,  waiting  for  his  men  to  arrive  to  b<gin  the  con- 
crjjte  work.  The  pan,  on  being  struck,  would  have  caught  him  had  he  not 
nimbly  jumped  into  it  and  as  nimbly  out  As  it  was,  he  fell  into  the  pit, 
bruising  his  leg  severely.  He  says  that  the  part  of  the  locomotive  which 
came  in  contact  with  the  pan  was  the  driver,  i.  e.,  the  bar  connecting  the 
two  driving  wheels.  This  may  be,  but,  if  so,  it  could  only  have  been  after 
the  foot  board  had  struck  the  pan  and  caused  it  to  move  towards  the 
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driver;  for  this  footboard  passed  by  the  pan  first,  and  it  reached  lower 
down  and  further  out  than  the  driver.  There  was  a  dent  in  this  foot- 
board, showing  that  it  had  come  in  contact  with  the  pan. 

Considering  that  between  this  footboard  and  the  rail  the  clearance 
was  of  8y^  imdbes,  and  that  the  height  of  the  rail  must  be  added  to  this, 
and  that  the  pan  rose  only  55^  inches  above  the  ground,  and  that  the  tees- 
timony  seems  tcf  show  no  one  moved  it  from  the  position  in  which  it  was 
-when  the  locomotive  passed  by  it  the  first  time,  the  collision  becomes 
rather  inexplicable.  If  no  one  moved  it,  the  most  plausible  theory  must 
be  that  the  vibration  imparted  to  tfie  ground  by  the  locomotive  brought 
about  a  change.  .\nd  this  is  not  entirely  improbable,  considering  tiiat  the 
ground  slanted  toward  the  rail,  and,  again,  that  extending  out  from  the 
bottom  of  the  pan,  at  its  center,  was  a  drainpipe  2  inches  lontg,  upon  which 
the  pan  may  have  been  resting  more  or  less  as  upon  a  pivot,  and  thus  been 
rendered  mobile.  So  much  so,  indeed,  as  pt:rhaps  to  have  been  susceptible 
of  being  tilted  or  otherwise  moved  by  being  merely  stepped  upon  or 
brush^  against 

There  is  no  pretense  that  the  engineer  was  not  a  careful  engineer  of 
long  experience. 

An  effort  was  made  to  show  that  he  was  not  at  the  throttle,  but  that 
the  fireman  was;  but  he  and  the  fireman  and  one  of  the  brakemen  testify 
that  he  was,  and  admittedly  he  was  in  the  cab. 

[4]  Our  conclusion  is  that  the  evidence  upon  the  whole  falls  snort  of 
making  out  a  case  of  negligence  on  the  part  of  the  engineer. 

The  judgment  appealed  from  is  therefore  set  aside,  and  the  suit  of 
plaintiff  is  dismissed  at  his  cost 

Monroe,  C  J.,  tajces  no  part 

O'Niell  and  Dawkins,  JJ.,  dissent. 


McGONIGLE  v.  O'NEILL  et  al. 

(Supreme  Judicial  Court  of  Massachusetts.    Suffolk.^  Feb.  23,  1922.) 

133  Northeastern  Reporter  918. 

L   MASTTER  AND   S  E  R  V  A  N  T  —  COMPENSATION  ACT  ABOL- 

ISHES  COMMON-LAW  DEFENSES. 

In  a  common-law  action  for  personal  injuries  against  an  employer  not 
insured  under  the  Workmen's  Compensation  Act,  contributory  negligence 
and  assumption  of  risk  are  not  defenses  under  G.  L.  c.  152,  §  66. 

(For  other  cases,  see  Master  and  Servant,  Deec.  Dig.  §  356.) 

Exceptions  from  Superior  Court,  Suffolk  County;  Patric|c  M.  Keat- 
ing, Judge. 

Action  by  Edward  A.  McGonigle  against  Arthur  H.  O'Neill  and 
others.  Judgment  for  plaintiff,  and  defendants  bring  exceptions.  Ex- 
ceptions overruled. 

Plaintiff  was  in  defendant's  employ,  and  was  instructed  by  one  of  the 
defendants  to  fix  awnings  in  front  of  their  place  of  business,  and  for  that 
purpose  selected  a  sfepladcler  from  several  others.  He  was  injured  by 
the  braking  of  the  laidder,  throwing  him  to  the  ground.  Defendant  moved 
for  a  directed  verdict,  and  also  requested  the  following  infractions  and 
rulings,  which  indicate  the  nature  of  their  contentions  and  which  were 
refused : 
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"(6)  If  the  jury  find  that  the  paintifF,  standing  upon  the  next  to  the 
top  rcAind  of  a  l(Vf oot  ladder,  tied  to  a  brass  rail  about  4  feet  from  the 
ground,  widi  a  rope  to  one  of  its  legs,  said  ladder  standing  upon  a  side- 
walk which  sloped  from  the  building  to  the  curbstone,  so  that  the  top  of 
the  ladder  was  further  away  from  the  building  than  the  bottom,  worldiig 
upon  an  awning  which  was  above  his  head  and  attadied  to  the  buildiiig, 
without  having  requested  his  employer  to  furnish  a  man.  to  hold  the  lad- 
der, and  the  leg  of  the  ladder  broke  by  reason  of  the  great  strain  placed 
upon  it,  they  must  find  that  the  danger  was  open  and  obvious,  and  that  the 
plaintiff  assumed  said  risk,  consequently  their  verdict  must  be  for  the  de- 
fendants.' 

"(8)  If  the  jury  find  that  the  plaintiff  knew,  or  in  the  cxerdse  of 
due  care  ought  to  have  known,  that  the  position  of  the  ladder  plaosd  on 
a  sloping  sidewalk  so  that  the  top  was  furdier  away  from  the  window  than 
the  bottom  was,  without  asking  his  employer  to  furnish  a  man  to  hold  it 
and  used  it  without  objection,  he  assumed  the  risk  and  cannot  recover.** 

John  J.  Walsh,  of  Boston,  for  plaintiff. 

Robert  T.  Healy  and  Arthur  D.  Healey,  both  of  Boston,  for  defend- 
ants. 

Per  Curiam.  [1,-3]  This  is  an  action  of  tort  at  common  law  to  re- 
cover compensation  for  personal  injuries  received  in  1918  by  the  plainti£F 
while  employed  in  the  usual  course  of  their  business  by  ♦he  defendants, 
who  were  not  insured  under  the  Workmen's  Compensation  Act  It  is  no 
defense  that  the  plaintiff  was  negligent  or  had  assumed  the  risk  of  in- 
jury. St  1911,  c  751,  part  1,  §,  1  a  G.  L.  c.  152,  §  66.  The  only  question 
is  wheher  there  was  any  evidence  of  negligence  of  the  defendants  having 
a  qausal  connedtion  with  the  injury  to  the  plaintiff.  The  plaintiff  ^'as 
hurt  by  the  breaking  of  a  steplader  furnished  him  for  use  by  the  defeiid- 
ants.  There  was  evidence  tending  to  show  that  the  stpladder  was  more 
than  20  years  old  and  had  dry  blue  or  black  rot  at  or  near  the  break,  and 
that  this  defective  condition  might  have  been  discovered  by  adequate  in- 
spection by  the  employers  It  was  their  duty  to  exercise  easonable  care 
to  provide  for  the  plaintiff  appliances  suitable  for  his  work,  and  the  con- 
tinuing duty  of  inspection  and  repair  was  personal  to  the  defendants  and 
could  not  be  relegated.  Without  reciting  the  testimony  in  detail,  it  is 
enough  to  say  that  the  case  was  rightlv  submitted  to  the  jury.  Carroll  v. 
Metropolitan  Coal  Co.,  189  Mass.  159,'  75  N.  E.  84;  Ryan  v.  Fall  River 
Iron  Works.  200  Mass.  188,  192.  86  N.  E.  310;  Hix  v.  New  York  Central 
&  Hudson  River  Railroad.  230  Mass.  309,  311,  119  N.  E.  827.  There  is 
nothing  in  Ashton  v.  Boston  &  Maine  Railroad.  222  Mass.  65, 109  N.  E.820. 
L.  R.  A.  1916B,  1281,  which  aids  the  defendants.  The  case  is  quite  dis- 
tinguishable from  Allen  v.  Smith  Iron  Co.,  160  Mass.  557,  36  N.  E.  581. 

Exceptions  overruled. 
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O'DONNELL'S  CASE.* 

(Supreme  Judicial  Court  of  Massachusetts.    Suffolk.    Jan.  7,  1921.) 

133  Northeastern  Reporter,  621. 

1.  MASTER  AND  SERVANT  —  FINDING  OF  COMPENSATION 

BOARD  CONCLUSIVE,  IF  SUBSTANTIALLY   SUPPORTED. 

A  finding  of  the  single  member  of  the  Industrial  Accident  Board, 
afBrmed  iand  adopted  by  the  board,  as  to  the  cause  of  death,  is  conclu- 
sive, if  it  has  a  substantial  support  in  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER  AND  SERVANT  —  EVIDENCE  HELD  TO  ESTAB- 

LISH   DEATH    BY    LEAD    POISONING    IN    EMPLOYMENT. 

WITHIN  COMPENSATION  ACT. 

Evidence  held  sufficient  to  warrant  the  finding:  of  the  Industrial  Ac- 
cident Board  that  the  employee's  death  Was  caused  by  lead  poisoning  suf- 
fered in  his  employment. 

(For  other  cases,  see  Master  ind  Servant,  Dec.  Dig.  §  405 [4].) 

Appeal   from   Superior  Court,   Suffolk  County. 

Proceeding  for  compensation  under  the  Workmen's  Compensation 
Act  (St.  1911,  c.  751.  as  amended  by  St  1^12,  c.  571),  by  the  dependents 
of  John  J.  O'Donnell,  employee,  against  an  employer  and  insurer.  Con>- 
pensation  was  awarded  by  the  Industrial  Accident  Board,  the  award  af- 
firmed by  the  superior  court,  and  from  its  decree  the  insurer  appeals. 
Decree  affirtned. 

Paul  L.  Keenan,  of  Boston,  fpr  claimant. 

Roger  Clapp  and  James  T.  Connoll:'   both  of  Boston,  .for  insurer. 

De  CouRCY,  J.  The  issue  as  framed  before  the  single  mem^bef  of  the 
Industrial  Accident  Board,  and  before  the  board  on  review,  is: 

"Whether  the  employee's  death  was  caused  by  lead  poisoning  suffered 
in  his  employment  by  the  subscriber." 

The  decision  of  the  single  member,  affirmed  and  adopted  by  the  board, 
is  as  follows : 

"Upon  the  evidence  in  this  case  I  find  that  the  cause  of  the  em- 
ployee's death  on  June  26,  1918.  was  sclerosis  of  the  coronary  arteries 
and  this  sclerosis  was  caused  by  the  accumulative  effects  of  the  lead 
which  was  being  constantly  assimilated  into  his  system  up  to  the  time 
that  the  final  assimilation  caused  his  death.  I  find  that  this  assimilation 
of  lead  occurred  during  his  employment  as  a  painter  [plumber]  result- 
ing from  the  use  of  lead  in  his  employment,  and  that  the  final  assimilation 
which  caused  his  death  occurred  during  his  employment  with  the  sub- 
scriber in  this  case." 

[1.  2]  As  in  the  analogous  case  of  the  verdict  of  a  jury  or  the  find- 
ing of  a  jtxige  in  an  action  at  law,  this  finding  is  conclusive  if  it  has  a 
substantial  support  in  the  evidence.  Uzzio's  case,  228  Mass.  331.  117  N. 
E.  349.     We  are  of  opinion  that  there  was  evidence  to  warrant  it. 

*  Editor's  Note. — [This  case  as  originally  filed  was  published  in  W.  C. 
L.  J.,  Vol.  VII,  p.  453.  Since  this  filing  and  publication,  changes  in  the  lan- 
guage of  the  opinion  have  been  made  by  the  judge,  which,  while  not  affect- 
ing the  merits  of  the  decision,  make  it  necessary,  in  the  interests  of  our 
subscribers,  to  reprint  the  case  here. 
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The  claimant  testified  that  tlie  employee  had  worked  as  a  plumber 
since  he  was  twelve  years  of  age  and  that  he  was  thirty-nine  years  of 
age  when  he  died. 

The  family  physician  testified  that  for  the  last  few  years  he  had 
treated  O'Donnell  ''for  what  he  supposed  was  lead  poisoning/'  The  ex- 
pert, after  reviewing  the  history  and  symptoms,  gave  as  his  opinion  that 
"the  cause  of  death  was  sclerosis  of  the  coronary  arteries,  and  it  was 
uildoubtedly  caused  by  lead  poisoning."  There  was  evidence  that  during 
the  five  months  of  his  ^employment  with  Cronin,  the  assured,  he  was  han- 
dling lead  pipe,  and  his  handkerchiefs  and  napkins  would  be  colored  red 
from  red  lead.  Or  the  testimony  of  the  specialist  it  could  be  found  that 
the  lead  poisoning,  which  was  a  contributing  cause  of  the  employee's 
death,  was  progressive,  and  probably  due  to  Uic  constant  assimilation  of 
the  lead  during  the  years  he  had  been  exposed  to  it.  Without  further 
reference  to  the  evidence  in  detail,  it  is  apjparent  that  we  cannot  say  that 
the  finding  of  the  board  was  unwarranted.  Johnson's  Case,  217  Mass. 
388,  104  N.  E.  735;  Dohcrty's  Case.  222  Mass.  98.  100.  109  N.  E.  887; 
Walker  v.  Gage.  223  Mass.  179.  182,  111  N.  E.  766. 

Decree  affirmed. 


KIRKLEY  V.  GENERAL  BAKING  CO.  et  al.     (No.  IS.) 

(Supreme  Court  of  Michigan.    Feb.  8,  1922.) 

186  Northwestern  Reporter,  482. 

MASTER  AND  SERVANT— FINDING  OF  WAIVER  OF  DELAY 
IN  MAKING  COMPENSATION  CLAIM  HELD  UNWAR- 
RANTED. 

Proof  that  before  the  expiration  of  the  six  months  within  which  daim 
must  be  made  under  Workmen's  Compensation  Act,  pt  2,  §  15,  the  board 
received  a  letter  from  employer  denying  liability  on  the  ground  that  the 
persons  claiming  compensation  as  dependents  were  not  entitled  thereto,  docs 
not  sustain  a  finding*  that  the  employer  waived  the  objection  that  the  claim 
was  not  filed  in  time,  since  the  employer  could  not  then  have  predicated  a 
denial  of  liability  on  failure  to  make  timely  claim. 

(For  other  cases.  See  Master  and  Seervant,  Decc.  Dig.  §  398.) 

2  MASTER  AND  SERVANT— FINDING  OF  TIMELY  COMPENSA- 

TION  CLAIM  JUSTIFIED. 

Testimony  by  a  son  of  claimant  that  he  mailed  a  copy  of  the  claim 
properly  addressed  to  the  employer  less  than  six  months  after  the  injury, 
witlioiit  denial  by  any  officer  of  the  employer  that  such  claim  had  beoi 
received,  establishes  the  fact  tliat  the  claim  was  made  in  time  as  required 
by  Workmen's  Compensation  Act,  pt.  2,  §  15. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[1].) 

3  MASTER    AND    SERX'ANT  —  COURT    CAN    DETERMINE 

WHETHER  COMPENSATION  BOARD'S  FINDINGS  ARE  SUP- 
PORTED HY  EVIDENCE. 

Though  Workmeirs  Compensation  Act,  pt.  3,  §  12,  makes  the  find- 
ings of  fact  by  the  board  conclusive  in  the  absence  of  fraud,  the  court  can 
review  such  findinjj^s  to  determine  whether  they  are  supported  by  competent 
evidence  or  inferences  fairly  deducible  therefrom. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 
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4.  MASTER  AND  SERVANT— COMPENSATION  AWARD  MAY  BE 

AFFIRMED  ON  EVIDENCE.  THOUGH  BASED  ON  UNSUP- 
PORTED FINDING. 

Where  the  industrial  aocident  board  erroneously  found  that  the  re- 
quirement that  claim  for  compensation  be  made  within  six  months  has 
been  waived  by  the  employer,  but  there  was  uncontradicted  evidence  in 
the  record  that  the  claim  had  been  presented  and  mailed  to  the  employer, 
the  court  can  find  as  a  fact  that  the  clam  was  made  and  sustain  the  award 
on  that  ground. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[51.) 

5.  MASTER  AND  SERVANT  — INTENT  TO  ADOPT  ESTAB- 

LISHED CONSTRUCTION  OF  WORDS  USED  IN  COMPEN- 
SATION ACT  PRESUMED. 

The  amendment  to  the  Workmen's  Compensation  Aqt  by  Pub  Acts 
1919,  Act  No.  64,  making  a  conclusive  presumption  that  wife  of  an  em- 
ployee who  was  living  apart  from  her  husband  for  justifiable  cause  was 
dependent  on  him,  by  using  the  expression  living  apart  for  justifiable 
cause,  which  had  previously  been  given  a  well-defined  meaning,  is  pre- 
sumed to  have  intended  that  the  words  in  tiiat  act  should  be  given,  the 
same  meaning. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

6.  MASTER  AND  SERVANT— EVIDENCE  HELD   TO  JUSTIFY 

FINDING  IN  FAVOR  OF  WIFE  CLAIMING  COMPENSATION 

AS  DEPENDENT. 

Evidence  that  the  employee  had  left  the  home  maintained  by  his  wife 
over  her  protest  and  had  gone  to  another  city,  where  he  remained  for 
several  years  without  requesting  her  to  join  him  or  making  provision 
for  her  to  do  so.  though  she  was  willing  either  to  have  him  return  home 
or  to  join  him,  is  sufficient  to  sustain  a  finding  that  her  living  apart  from 
him  was  for  justifiable  cause  'within  Workmen's  Compensation  Act  as 
amended  by  Pub.  Acts  1919.  No.  64. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [5].) 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Millie  Kirk- 
ley  to  recover  compensation  for  the  death  of  her  husband,  Andrew  Kirk- 
ley,  opposed  by  the  CJeneral  Baking  Company,  employer,  and  Casualty  Re- 
ciprocal Exchange,  insurer.  The  board  allowed  compensation,  and  the 
employer  and  insurer  bring  certiorari.    Affirmed. 

Argued  before  Steere,  C.  J.,  and  Moore,  Wiest,  Fellows,  Stone,  Qark, 
Bird,  and  Sharpe,  J  J. 

Kerr  &  Lacey.  of  Detroit,  for  appellants. 
Hatch  &  Gillett,  of  Ypsilanti,  for  applicant 

Sharpe,  J.  Plaintiff  claims  compensation  for  the  death  of  her  hus- 
band, which  occurred  on  January  15,  1920,  due  to  an  accidental  personal 
injury  sustained  by  him  on  December  15,  1919,  while  in  the  employe  of 
the  defendant  baking  company.  Compensation  was  denied  by  the  arbitra- 
tion board.  On  appeal  to  the  full  board,  an  allowance  of  $14  per  week 
for  300  weeks  was  made.    The  errors  in  the  findings  complained  of  are: 

(1)  There  is  no  sufficint  proof  that  plaintiff's  claim  for  compensation 
was  made  within  six  months. 

(2)  The  board  had  no  authority  to  find,  nor  did  thq  proofs  jusify  a 
finding,  that  plaintiff  was  living  apart  from  her  husband  for  justifiable 
cause. 
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1.  Under  section  15  of  part  II  of  the  Workmen's  Compensation  Act 
(2  Comp.  Laws  1915,  §  5445),  notice  of  the  injury  must  be  given  to  the 
employer  within  three  months  and  claim  for  compensation  therefor  made 
wiliiin  six  months  after  the  happening  thereof.  The  defendants  concede 
they  had  notice  of  the  injury  within  the  three  months  and  gave  notice 
thereof  to  the  board  as  required  by  the  statute.  The  board  in  its  findings 
says: 

"We  are  unable  to  find  from  this  recora  mat  claim  for  compensation 
was  made  within  six  months  from  death  of  decedent." 

The  board  then  calls  attention  to  the  fifth  of  its  rules  of  practice  and 
procedure,  which  provides  in  effect  that  when  a  claim  for  compensation  is 
filed,  if  the  employer  denies  liability,  he  shall  file  a  denial  with  the  board, 
setting  forth  with  reasonable  detail  and  accuracy  the. facts  and  circum- 
stances upon  which  he  relies  as  a  defense  to  such  claim.  It  then  quotes  a 
letter  received  by  it  from  the  attorneys  for  the  defendants,  dated  May  29, 
1920,  reading  as  follows  * 

**In  re  Andrew  Kirkiey  v.  General  Baking  Co. 

"December  15.  1919. 

"Gentlemen:  Careful  investigation  in  the  above-captioned  case  dis- 
closes to  the  satisfaction  of  ourselves,  as  well  as  our  clients,  that  persons 
claiming  compensation  as  depenents  are  not  entitled  to  rccdve  under  the 
terms  and  provisions  of  the  Michigan  act. 

"The  matter  was  not  only  investigated  carefully  prior  to  the  death  of 
Mr.  Kirkiey  but  subsequent  thereto  and  all  the  alleged  members  of  de- 
ceased's family  were  interviewed.  Any  claims  for  compensation  will  be 
defended  upon  the  ground  that  parties  claiming  are  not  entitled  to  any 
benefit  under  the  law  and,  furthermore,  such  claimants  will  be  oompelled 
to  prove  their  claim  in  the  premise  in  every  particular." 
— utd  concludes  that  "under  the  denial  of  liability,"  as  contained  in  this 
letter,  "it  is  our  finding  that  the  applicant  was  not  required  to  prove  that 
claim  for  compensation  was  made  within  six  months." 

[1]  This  finding  was  not  justified  by  the  proof.  At  the  time  the 
letter  was  written,  the  six  months  allowed  by  the  statute  for  presenting 
a  claim  for  compensation  had  not  expired.  The  defendants  coukl  not  at 
that^  time  haye  predicated  a  denial  of  liability  on  the  applicant's  failure 
to  make  a  claim   for  compensation  within  the  time  prescribed. 

[2]  We  have  read  this  record  with  care.  We  cannot  understand 
why  the  board  was  unable  to  find  that  a  claim  for  compensation  had  been 
made  by  applicant  within  the  six  months  following  the  accident.  A  claim, 
a  form  provided  by  the  board,  addressed  to  the  baking  company,  and 
signed  by  the  applicant,  dated  March  20,  1920,  was  received  by  the  board 
on  March  22,  1920.  On  being  shown  this  paper,  which  was  in  the  files 
of  the  board,  Le  Roy  Kirkiey,  the  son  of  applicant,  who  apparently  had 
made  an  affidavit* of  mailing,  was  asked: 

*'Q.  Mr.  Kirkiey,  did  you  mail  that  notice,  according  to  that  affidavit, 
to  the  General  Baking  Company?     A.  Yes,  sir. 

"Mr.  Lacey  :  We  object  to  this.    What  affidavit? 

"Q.  Did  you  mail  a  notice  of  claim  to  the  General  Baking  Company? 
A.  I  did,-  sir. 

"Q.  And  when  did  you  mail  it?  A.  The  same  day  that  you  gave  it 
to  mail."  (He  then  refreshed  his  recollection  from  tfie  affidavit)  "A. 
The  22d  day  of  March.    *    *    * 

"Q.  What  day  of  March  do  you  claim  you  mailed  that  paper?  A. 
On  the  20th.    *    ♦    * 

"Mr.  Lacey:  Is  that  when  you  mailed  it,  Le  Roy?  A.  On  ihe  20th 
day  of  March. 

"Mr.  Lacey:     All  right,^ thank  you. 
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'*By  Commissioner  Brown: 

**Q.  Now,  what  was  the  paper  that  you  mailed?  A.  Can't  you  make 
them  understand? 

•*Q.  Well,  look  at  this  paper,  and  can  you  tell,  do  you  know  whether 
that  is  a  copy  of  the  paper  that  you  mailed?     A.  Yes,  sir;  it  is.     It  is. 

**Q.  Who  gave  it  to  you  to  mail?    Ar  Mr.  Gillette  gave  it  to  me. 

"Q.  Refreshing  your  memory  from  this  affidavit,  you  say  that  was 
the  20th  of  March?    A.  Yes,  sir;  I  do. 

•*Mr.  Gillette :     The  affidavit  is  no  evidence,  of  course. 

"Q.  Who  did  you  address  it  to?  Who  was  it  addressed  to?  A.  One 
was  addressed  to  the  General  Baking  Company  and  the  other  one  to  Lan- 
sing, 

**Q.  General  Baking  Company,  where?  A.  Detroit,  -Michigan — 
Cherry  street 

"Q.  Where  did  you  put  the  letter?  Where  did  you  mail  it?  A. 
Ypsilanti  post  office. 

•*By  Mr.  Gillette: 

*'Q.  Any  doubt  about  that,  Mr.  Kirkley? 

"A.  No,  it  ain't  no  doubt  about  it.    I  mailed  it.*" 

The  record  does  not  show  that  this  witness  was  cross-examined  as 
to  the  testimony  thus  given.  Mr.  Keri*,  one  of  the  attorneys  for  defend- 
ants, was  sworn  as  a  witness.  On  being  interrogated  on  cross-examina- 
tion relative  to  the  letter  of  May  29th,  he  was  asked: 

**Q.  Well,  you  wouldn't  deny  liability  unless  there  had  been  some 
claim  made.  *  *  *  That  letter  that  was  offered  in  evidence  here. 
Now,  the  facts  are,  aren't  they,  Mr.  Kerr,  that  the  firm,  whatever  it  is. 
of  the  General  Baking  Company,  notified  you  that  they  had  received  a 
claim  for  compensation  and. you  wrote  that  letter  in  reply  to  it?  A.  No. 
that  would  not  be  the  circumstance.  I  am  not  certain  that  we  did  not 
receive  a  claim  from  the  General  Baking  Company.  I  do  not  remember 
as  to  that  now,  but  that  would  not  prompt  this  letter. 

'Q.  But  you  deny  that  any  claim  was  ever  made  for  compensation 
within  six  months?  A.  Claim  for  compensation  was  not  made  upon  me, 
Mr.  Gillette. 

"Q.  Oh,  upon  you  personally.  A.  Neither  Le  Roy  Kirkley  nor  Millie 
Kirkley  said  anything  to  me  about  claim  for  compensation." 

The  testimony  of  Le  Roy  fairly  established  the  fact  that  a  letter  con- 
taining a  claim  for  compensation,  a  copy  of  that  appearing  in  the  files 
of  the  board,  the.  sufficiency  of  which  is  not  questioned,  addressed  to  the 
defendant  baking  company  at  its  office  in  Detroit,  was  mailed  by  him  on 
March  20th.  There  is  nothing  in  the  record  to  contradict  his  sworn 
statement  to  that  effect^  nor  was  there  any  denial  of  the  receipt  of  the 
letter  by  any  officer  or  employee  of  the  company.  The  fact  that  such  a 
claim  was  made  was  therefore  fully  established  by  the  undisputed  proofs. 

[3]  By  the  terms  of  section  12  of  part  III  of  the  act  (2  Comp.  Laws 
1915.  §  5465),  the  findings  of  fact  made  by  the  board,  in  the  absence  of 
fraud,  are  conclusive ;  but  this  court  on  many  *  occasions  has  reviewed 
such  findings  to  ascertain  whether  they  were  supported  by  competent 
evidence  or  inferences  fairly  deducible  therefrom,  and  in  the  absence  of 
such  evidence  or  inferences  has  set  the  award  aside.  Ginsberg  v.  Adding 
Machine  Co..  204  Mich.  130,  170  N.  W.  15 ;  Chaudier  v.  Lumber  Co.,  206 
Mich.  433,  173  N.  W.  198,  5  A.  L.  R.  1673;  Ortner  v.  Zenith  Carburetor 
Co.,  207  Mich.  610,  175  N.  W.  122.  If,  in  this  case,  the  board  had  denied 
compensation,  based  on  a  finding  that  no  clainv  therefor  had  been  made 
within  six  months  after  the  accident  and  such  finding  had  been  reviewed 
by  the  applicant  in  this  court,  there  would  seem  to  be  no  question  but  that 
such  finding  would  have  been  set  aside.  The  defendants  can  have  no 
greater  right  on  the  review  of  a  finding  on  which  liability  is  based  than 
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the  applicant  where  the  finding  is  such  as  to  preclude  an  award  of  lia- 
bili^.  It  is  apparent  to  us  that  the  board  overlooked  the  uncontradicted 
testimony  of  Le  Roy  Kirklcy  when  it  made  the  finding  above'  quoted. 

[4]  Under  the  provision  of  said  section  12,  it  is  jnade  the  dutjr  of 
this  court,  when  called  upon  to  review  the  action  of  the  board,  **to  make 
such  further  orders  in  respect  thereto  as  justice  may  require."  In  view 
of  the  testimony  heretofore  quoted,  our  duty  seems,  plain.  Though  we 
must  hold  that  the  board  was  in  error  in  finding  that  defendants  had 
waived  proof  that  claim  for  compensation  had  been  made  within  six 
months,  we  feel  constrained  to  also  hold  that  the  record  discloses  that 
such  proof  had  been  made.  It  follows  that  justice  rec^uires  us  to  affirm 
the  action  of  the  board  so  far  as  it  is  dependent  on  a  compliance  by  ap- 
plicant with  the  statute  in  that  respect  See  Andrejwski  v.  Wolverine 
Coal  Co.,  182  Mich.  298.  310,  148  N.  W.  684,  Ann.  Cas.  1916D,  724. 

2.  The  act  as  amended  by  Act  No..  64,  Public  Acts  of  1919,  provides 
(part  II)  : 

"Sec.  6.  The  following  persons  shall  be  conclusively  presumed  to  be 
wholly  dependent   for  support  upon,  a  deceased  employee: 

"(a)  A  wife  upon  a  husband  with  whom  she  lives  at  the  time  of  his 
death,  or  from  whom,  at  the  time  of  his  death,  the  industrial  accident 
board  shall  find  the  wife  was  living  apart  for  justifiable  cause  or  because 
he  had  deserted  her." 

[5]  The  board  found  the  plaintiff  was  the  wife  of  the  deceased  and 
at  the  time  of  his  death  "was  living  apart  from  her  said  husband  for 
justifiable  cause."  Was  there  competent  proof  to  support  this  finding? 
It  appears  from  the  record  that  about  15  years  before  the  death  of  plain- 
tiff's husband  he  left  the  home  in  which  they  then  lived  at  Ypsilanti  with- 
out her  consent  and  made  his  home  in  Detroit  thereafter;  that  he  visited 
her  occasionally  for  a  few  days  at  a  time,  his  last  visit  being  about  two 
years  prior  to  his  decease.  At  the  time  of  such  visits,  marital  relations 
were  resumed.  He  brought  and  sent  money  and  provisions  for  her  sup- 
port.* His  last  contribution  was  made  within  a  year  before  his  dealii. 
Plaintiff  was  at  all  times  ready  and  willing  to  have  him  return  to  her 
home.  She  would  have  shared  his  home  in  Detroit  with  him  at  any  time, 
had  he  so  requested.  She  received  letters  from  him,  and  being  unable 
to  write  herself  procured  a  neighbor  to  answer  them  for  her.  She  main- 
tained a  home  'in  Ypsilanti.  He  had  living  rooms  in  Detroit.  There  can 
be  no  question  but  that  she  was  "living  apart"  from  her  husband  at  the 
time  of  his  death.  Was  there  justifiable  cause  for  her  doing  so?  These 
words  have  a  well-defined  meaning  in  this  state  when  applied  to  the  sepa- 
ration of  husband  and  wife.  See  Porritt  v.  Porritt,  18  Mich.  420;  Rand- 
all V.  Randall,  Z7  Mich.  563;  Warner  v.  Warner,  54  Mich.  492,  20  N.  W. 
751;  Powell  v.  Powell,  58  Mich.  299,  25  N.  W.  199;  Wright  v.  Wright, 
80  Mich.  572,  45  N.  W.  365;  People  v.  Stickle.  156  Mich.  557.  121  N.  W. 
497;  Beckmann  v.  Beckmann,  209  Mich.  628,  177  N.  W.  144.  By  using 
them  in  this  amendment,  it  must  be  assumed  that  the  Legislature  in- 
tended that  they  should  be  interpreted  and  understood  as  defined  and  con- 
strued by  this  court,  where  there  is  nothing  in  the  act  to  show  a  con- 
trary intention. 

[6]  It  was  the  duty  of  the  deceased  to  support  his  wife  and  to  live 
with  her.  It  ^ was  her  duty  to  consort  with  him  and  discharge  generally 
the  duties  of  a  wife.  He  failed  to  perform  his  duty  as  required  by  law. 
Their  separation  was  not  with  her  consent,  nor  was  it  owing  to  any  fail- 
ure of  marital  duty  on  her  part.  .S^^  was  living  apart  from  him  for  the 
reason  that  he  would  not  live  with  her  in  the  home  at  Ypsilanti  or  pro- 
vide a  home  for  her  and  consent  to  her  occupying  it  with  him  in  Detroit. 
She  was  in  no  way  to  blame  for  their  separation.  She  was  ready  and  will- 
ing to  live  with  him  at  any  time  he  requested  her  to  do  so  and  made  pro- 
vision therefor.  What  better  or  more  justifiable  cause  for  their  living 
apart  could  there  have  been  so  far  as  she  was  concerned?    We  think  there 
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was  ample  proof  to  support  the  finding  that  at  the  time  of  his  death  she 
was  "living  apart"  from  the  deceased  ''for  justifiable  cause." 

Massachusetts  seems  to  be  the  only  state  in  which  a  similar  provision 
is  contained  in  the  Compensation  Law.  Our  attention  is  called  to  the  fol- 
lowing cases  in  which  this  provision  has  been  construed  by  the  Supreme 
Court  of  that  state:  Newman's  Case,  222  Mass.  563,  111  N.  E.  359,  L.  R. 
A.  1916C.  1145;  Pierrots  Case,  223  Mass.  378,  111  N.  E.  957;  Veber's 
Case,  224  Mass.  456,  116  N.  E.  811.  As  these  cases  were  decided  prior 
to  the  adoption  of  the  1919  amendment,  counsel  for  defendants  call  our 
attention  to  the  rule  stated  in  Drcnnan  v.  People.  10  Mich.  169,  177: 

"As  a  general  ri  ^,  it  is  a  fair  inference  that  the  Legislature,  in 
adopting  a  statute  from  another  state,  which  has  there  been  judicially 
construed,  intended  to  give  it  the  same  Interpretation  it  had  there  re- 
ceived by  judicial  construction." 

Conceding  the  application  of  this  rule,  we  are  content  to  follow  the 
holding  in  the  Newhian  Case  and  the  reasoning  on  which  it  is  founded. 
It  is  there  said : 

"A  careful  examination  of  the  evidence  plainly  shows  that  several 
years  before  the  death  of  the  husband,  he  and  his  wife  separated  by 
mutual  consent  and  agreement,  and  continued  to  live  apart  up  to  the  time 
of  his  death.  ♦  *  ♦  The  correct  determination  of  this  question  de- 
pends upon  what  is  meant  by  the  phrase  'living  apart  for  justifiable  cause.* 
These  words  have  been  interpreted  by  this  court  in  numerous  decisions. 
They  have  been  construed  in  divorce  proceedings  brought  by  a  wife 
against  her  husband  for  desertion,  in  petitions  brought  by  her  for  sepa- 
rate support  and  maintenance,  as  well  as  in  actions  brought  against  the 
husband  to  recover  for  necessaries  furnished  to  his  wife.  These  words 
have  acquired  a  peculiar  and  appropriate  meaning  in  the  law.  We  are 
therefore  bound  to  construe  them  in  accordance  with  such  meaning.  ♦  ♦  ♦ 
Where  a  woman  lives  apart  from  her  husband  and  it  is  contended  that 
such  separation  is  for  justifiable  cause,  ordinarily  it  must  appear  that 
such  living  apart  is  due  to  some  failure  of  duty  or  misconduct  on  the 
part  of  the  husband,  but  this  classification  does  not  exclude  cases  ot 
living  apart  because  of  physical  or  mental  infirmities  of  either  or  both 
husband  and  wife.  If  the  wife  lives  apart  from  her  husband  by  mu- 
tual consent,  she  is  not  living  apart  from  him  for  justifiable  cause,,  and 
she  is  not  entitled  to  a  divorce  upon  the  ground  of  desertion." 

While  the  facts  in  the  other  cases  were  somewhat  different  and  it 
may  be  said  that  the  court  inferred  a  consent  on  the  part  of  the  wife  by 
reason  of  their  long  separation,  the  holding  in  each  case  is  bottomed  on 
the  opinion  in  the  Newman  Case.  It  does  not  appear  in  any  of  these 
cases  that  the  wife  was  hopeful  and  expectant  that  her  husband  would 
return  to  her  or  provide  a  home  for  her  elsewhere  and  invite  her  to 
occupy  it  with  him  as  appears  from  the  proofs  presented  by  this  record. 

[7]  3.  The  power  of  the  Legislature  to  impose  the  duty  on  the  board 
to  make  such  a  finding  is  challenged  by  the  defendants.  It  is  said  to  be 
a  delegation  of  judicial  power  to  a  board  contrary  to  section  1  of  arti- 
cle 7  of  the  Constitution  of  Michigan,  which  provides  that  the  judicial 
power  of  the  state  shall  be  vested  in  the  courts.  This  question  was 
raised  as  to  several  provisions  of  this  act  before  this  amendment.  The 
powers  and  duties  of  the  board  and  its  exercise  of  such  incidental  quasi 
judicial  powers  as  are  necessary  to  carry  its  purposes  into  effect  were 
considered  and  discussed  at  length  by  Mr..  Justice  Steere  in  Mackin  v. 
Detroit-Timkin  Axle  Co.,  187  Mich.  8,  153  N.  W.  49.  and  the  act  upheld 
as  a  proper  exercise  of  legislative  power. 

The  board  found  that  the  plaintiff  was  living  apart  from  her  husband 
and  the  reasons  therefor.  The  duty  to  determine  whether  she  was  so 
**living  apart"  from  her  husband  "for  justifiable  cause"  is  no  more  ju- 
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dicial  than  the  determination  whether  the  disability  for  which  claim  is 
made  is  due  to  an  "accidental  injury"  arising  out  of  and  in.  the  course 
of  employment.  It  may  be  noted  that  this  question  does  not  appear  to 
have  iSsen  presented  in  any  of  the  cases  considered  by  the  Massachusetts 
court 

The  award  is  affirmed. 


KOTTARI  ET  AL.  V.  EMPIRE  IRON  CASUALTY  CO.  et  al.  (No.  18.) 

(Supreme  Court  of  Michigan.     Feb.  8,  1922. "i 

186  Northwestern  Reporter,  400. 

MASTER  AND  SERVANT— COMPENSATION  CLAIM  BY  UNAU- 

THORIZED  ATTORNEY  HELD  SUFFICIENT. 

Where,  shortly  after  an  employee  was  killed,  an  attorney  made  claim 
on  behalf  of  his  dependents  living  in  a  foreign  country,  and  the  employer 
answered  the  claim  without  attacking  its  sufficiency,  a  finding  by  the  In- 
dustrial Accident  Board  that  the  claim  was  sufficient  to  stop  the  running 
of  limitaticHis  will  be  sustained,  -  though  the  authority  of  the  attorney 
who  made  the  claim  was  afterwards  repudiated  by  the  attorney  in  fact 
of  the  dependents. 

(For  other  cases,  see  Mastet  and  Servant,  Dec.  Dig.  §  398.) 

Clark,  J.,  and  Fellows,  C.  J.,  dissenting. 

Certiorari  to  the  Industrial  Accident  Board. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Hilma  Kot- 
tari  and  others,  as  dependents,  to  recover  compensation  for  the  death  of 
Nicoli  Kottari,  employee,  opposed  by  the  Empire  Iron  Casualty  Company 
and  the  Fidelity  &  Casualty  Company  of  New  York.  The  Industrial  Ac- 
cident Board  awarded  compensation  to  the  claimant,  and  the  opposers 
bring  certiorari.     Affirmed. 

Argued  before  Fellows,  C.  J.,  and  Wiest,  Stone,  Qark,  Bird,  Sharpe, 
Moore  and  Steere,  JJ. 

Cummins  &  Nichols,  of  Lansing,  for  appellants. 
L.  A.  Lyon,  of  Iron  River,  for  appellees. 

Moore,  J.  This  is  certiorari  to  the  Industrial  Accident  Board  to  re- 
view their  action  in  making  an  award  to  claimants, .  growing  out  of  the 
death  of  Nicoli  Kottari,  which  occurred  September  19,  1916.  .  The  acci- 
dent was  reported  to  the  Industrial  Accident  Board  October  14.  1916, 
by  the  superintendent  of  the  mine,  in  which  report  appear  the  following 
questions  and  answers: 

Place  of  birth :     Finland. 

Single,  married,  widowed,  or  divorced:     Was  supposed  to  be  single 

Number  of  children  under  sixteen  years:  Man  who  claims  to  be 
his  brother-in-law  says  there  is  one. 

Soon  after  the  accident  one  A.  W.  Jurma,  an  attorney  at  Ishpeming, 
Mich.,  took  up  with  the  Fidelity  &  Casualty  Company  the  matter  of 
compensation  for  the  death  of  Kottari,  making  the  claim  that  there  were 
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a  wife  and  child  dependent  upon  him,  living  in  Finland.    The  record  does 
pot  disclose  that  a  more  formal  claim  was  made  until  March  31,  1917. 

The  deposition  of  Mr.  Jurma  was  taken.  In  it  appear  the  following 
questions  and  answers: 

"Q.  Can  you  state  at  whose  request  this  letter  was  written?  A.  I 
cannot  I  don't  remember  who  the  party  was  who  came  in,  but  no  doubt 
somebody  did  ask  me  to  write  it.    *    *    * 

''Q.  State  fully  your  best  recollection  of  the  circumstances  in  con- 
nection with  the  writing  of  that  letter,  as  to  who  requested  you  to  write 
it  and  why  you  did  prepare  it  A.  I  can  answer  this  only  in  a  general 
way.  When  a  person  comes  to  my  office  in  these  matters,  and  if  he  is 
not  closely  and  vitally  interested  in  the  deceased  I  advise  him  to  file  a. 
claim  as  a  precautionary  matter,  and  I  am  quite  satisfied  .that  such  was 
the  case  here.  I  never  make  or  prepare  a  claim  in  any  case  without  the 
request  of  somebody. 

.  "Q.  Do  you  remember  who  authorized  you  to  write  this  letter?     A. 
I  do  not,  except  as  stated  before.    *    *    * 

"Q.  At  the  time  the  first  letter  was  written,  did  you  know  whether 
or  not  Mr.  Kottari  had  dependents  or  not?  A.  I  had  no  personal  knowl- 
edge. What  knowledge  I  might  have  had  was  hearsay,  given  to  me  as  at- 
torney." 

'  At  the  trial  it  was  stipulated  certain  correspondence  might  be  re- 
ceived.   We  quote  part  of  the  stipulation: 

"It  is  further  hereby  stipulated  and  agreed  that  the  three  letters 
hereto  attached,  addressed  to  'Qaude  C.  Ritze,  Judge  of  Probate,  Iron 
River,  Michigan,'  signed  'R.  R.  Freeman,'  one  of  which  is  dated  October 
11,  1917,  one  September  14,  1917,  one  July  17,  1918.  and  the  letter  hereto 
attached  addressed  to  Mr.  Claude  C.  Ritze,  judge  of  probate,  Iron  River, 
Michigan,  signed  *W.  C.  Phillips,  Examiner,'  and  dated  July  15,  1918. 
may  also  be  considered  in  evidence  on  the  hearing  of  said  claim  by. and 
before  said  Industrial  Accident  Board,  with  the  same  force  and  effect 
as  if  said  letters  were  formally  introduced  in  evidence  upon  said  hearing, 
the  genuineness  of  the  signatures  to  said  letters  being  hereby  conceded, 
and  that,  at  the  time  said  letters  were  written,  said  R.  R.  Freeman  was 
attorney  for  said  insurer,  and  the  said  N.  C.  Phillips,  at  the  time  the  let- 
ter signed  by  his  nam^^was  written,  was  in  the  emplo)rment  of  said  in- 
surer, and  authorized  to  write  said  letter." 

We  quote  such  of  the  correspondence  as  we  think"  material : 

"Jos.  D.  Griffin,  Examiner, 
313-18  Wells  Building, 

■"Milwaukee.  Wis..  October  14.  i916 
"Industrial  Accident  Board,  Received  Oct.  16,  1916,  Lansing,  Michigan." 
"Industrial  Accident  Board  Lansing  Michigan — Gentlemen:  In  re 
Empire  Iron  Company  Nicolai  Kodderi,  No.  1131.  Herewith  inclosed  pleaise 
find  report  of  accident  which  was  fatal  to  the  above-named  injured  em- 
ployee, and  I  wish  to  call  your  attention  to  the  fact  that  this  case  will 
be  handled  through  this  office.  I  wish  also  to  advise  you  that  Attorney 
Jurma,  of  Ishpeming,  Michigan,  has  now  appeared  in  this  case,  and  claims 
that  the  deceased  had  a  wife  and  one  child  living  in  Finland 
"Yours  very  truly." 

December  11.  1916,  Mr.  Griffin  wrote: 

"Industrial  Accident  Board.  Lansing,  Michigan— Gentlemen :  In  re 
Empire  Iron  Company,  Nicolai  Kodderi,  No.  1131.  Mr.  Kodderi  was 
killed  on  September  19,  1916.  while  in  the  employ  of  the  Empire  Iron  Ore 
.  Company,  of.  Palmer,  Michigan.  Attorney  A.  W.  Jurma.  of  Ishpeming, 
Michigan,  presaits  claim  to  dependency  for  wife  and  child  in  Finland. 
The  assured  has  no  definite  knowledge  as  to  whether  there  were  depend- 
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epts  or  not.  John  W  Elliott,  undertaker  at  Negaunee,  Michigan,  has 
presented  to  our  assured  a  bill  for  $99.50,  and  there  are  a  few  other  out- 
standing bills  incurred  on  account  of  the  funeral  We  are  ready  and  will- 
ing to  pay  the  funeral  expenses" 

— and  inquired  if  an  allowance  would  be  made  if  dependents  appeared. 
Later  one  Rantaaho  wrote  to  the  Industrial  Accident  Board  a  letter  in 
which  appears  the  following: 

"I  want  it  to  be  made  known  that  the  widow  has  given  me  an  order 
and  power  to  make  settlement  in  this  case;  also,  I  am  sure  that  Attorney 
A.  W.  Jurma,  of  Ishpeming,  has  never  been  asked  by  dependents  to  look 
after  their  rights  in  this  case." 

An  amended  answer  was  then  filed,  it  being  contended,  if  Jurma  had 
no  authority  to  act,  that  defendants  were  not  liable  because  no  claim  was 
made  within  six  months.  The  contention  of  counsel  is  (we  quote  from 
the  brief)  : 

"In  the  last  analysis,  the  situation  resolves  itself  into'  this :  A  claim 
was  made,  informally,  which  the  insurance  company  recognized  as  a  claim 
widlout  having  any  notice  that  the  person  making  the  claim  had  no  au- 
thority to  do  it.  When  it  received  such  notice,  it  then  denied  liability 
upon  the  ground  that  no  claim  had  been  made  in  behalf  of  the  depend- 
ents. We  think  this  raises  squarely  the  question  of  whether  or  not  a 
claim  made  by  a  pure  volunteer  is  a  good  claim,  and  will  -sustain  a  find- 
ing when  the  authority  of  the  man  making  it  was  afterwards  repudiated 
by  the  attorney  in  fact  of  the  dependents." 

After  th*e  amended  answer  was  filed,  the  following  letter  was  writ- 
ten: 

"January  22.  ,1918. 

"Hon.  Claude  C.  Ritze;  Judge  of  Probate,  Iron  River,  Michigan — 
Dear  sir :  Re  Kottari  v.  Empire  Iron  Company.  I  have  your  letter  of 
December  27th  in  the  above  matter.  It  has  not  been  answered  before, 
due  to  the  fact  that  I  have  been  in  Washington  on  work  connected  with 
the  War  Department  since  some  time  before  Thanksgiving.  I  was  just 
as  much  surprised  as  yourself  to  learn,  that  ah  aipendmended  answer  had 
been  filed.  During  my  absence,  Mr  Griffin,  who  is  the  adjuster  for  the 
Fidelity  &  Casualty  Company  of  New  York,  called  at  the  office  and  di- 
rected my  assistant,  Mr.  Bendinger,  to  file  such  answer.  You  and  I  dis- 
cussM  this  case  thoroughly,  and  the  only  question  evidently  which  any  one 
thought  was  involved  was  thslt  of  the  dependency.  *  *  *  It  seems  to 
me  we  are  estopped  to  raise  a  defense  of  stx:h  a  character  at  the  present 
time,  and  in  view  of  the  fact  that  within  the  statutory  time  an  attempt 
was  made  to  negotiate  the  claim  by  paying  ^penses,  certainly  we  had 
knowledge  of  the  making  of  a  claim,  and  the  fact  that  we  answered  and 
affirmatively  alleged  the  payment  of  funeral  expenses  shows  conclusively 
that  we  recognized  the  tnaking  of  the  claim  on  behalf  of  the  applicant. 
*.  *  *  In  any  event,  \  do  not  possibly  see  how  the  defense  set  up  in 
the  amendment  can  be  in  any  way  helpful  to  us  at  the  present  time;  but 
I  want  you  to  know  that  I  knew  nothing  of  the  filing  of  this  amend- 
ment until  my  return  home. 

"Yours  very  truly,  R.  R.  Freeman." 

We  now  quote  from  the  findings  of  the  Industrial  Accident  Board: 

"As  to  the  question  of  whether  or  i^ot  claim  for  compensation  was 
made  within  six  months,  when  the  cause  was  heard  on  arbitration,  two 
letters  were  admitted  in  evidence  and  marked  as  exhibits  by  the  deputy. 
One  letter,  admitted  as  evidence  and  marked  as  Exhibit  2  over  the  initials 
of  the  deputy,  is  a  letter  bearing  the  date  of  January  22.  1916,  from 
Robert  R.  Freeman,  of  Milwaukee,  Wisconsin,  and 'addressed  to  ^  Hon. 
.Claude  C.  Ritze,  Judge  of  Probate,  Iron  River,  Michigan.  Judge  Ritze 
was  at  that  time  serving  as  attorney  for  claimants,  or  as  attorney  for 
Matt  Rantaaho;  who  held  power  of  attorney   from  Mrs.   Kottari.     Mr. 
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Freeman  was  attorney  for  the  respondents,  and  it  is  conceded  by  a  stipu- 
lation in  the  file  of  the  case  that  letters  written  as  early  as  October  IL 
1917,  were  written  while  he  was  attorney  for  the  insurers;  and  in  fact 
it  appears  from  the  files  that  he  was  at  that  time  the  attorney  in  charge 
of  the  case  in  behalf  of  respondents.    ♦    ♦    * 

"In  the  letter  Mr.  Freeman  expressly  says :  'Certainly  we  had  knowl- 
edge of  the  making  of -the  claim.'  This  admission  on  the  part  of  Mr. 
Freeman,  the  attorney  for  respondents,  in  charge  of  the  case  from  an 
early  date,  is  prima  facie  evidence  that  claim  was  made.  No  proof  has 
been  introduced  on  the  part  of  respondents  to  explain  this  statement,  or 
to  show  that  it  was  made  under  misunderstanding  of  the  facts  or  condi- 
tions. There  is  no  affirmative  proof  on  the  part  of  respondents  that 
claim  was  hot  made.  There  being  evidence  that  claim  was  properly 
made,  and  no  testimony  to  rebut  it,  we  have  no  alternative  but  to  rely  on 
the  evidence  before  us." 

We  have,  then,  a  case  where  a  man  was  killed  under  such  circum- 
stances that,  if  he  had  dependents,  they  would  be  entitled  as  of  course 
to  compensation  under  the  Employers'  Liability  Law,  Comp.  Laws  1915, 
§§  5423-5495.  The  superintendent  of  the  mine  knew  of  this  death,  and 
within  a  month  reported  it  to  the  Industrial  Accident  Board,  with  the 
information  that  the  brother-m-law  of  the  deceased  advised  him  there 
was  one  child  under  the  age  of  16  years.  October  14,  1916,  only  a  little 
over  a  month  after  the  death,  Mr.  Griffin,  the  claim  examiner,  advised 
the  Industrial  Accident  Board  the  case  would  be  handled  through  his  of- 
fice, and  that  he  had  been  advised  1^  Attorney  Jurma  that  the  dead  man 
had  a  wife  and  one  child  living  in  r inland. 

An  original  answer  to  the  claim  Was  filed,  and  while  we  ^re  unable 
to  find  it  in  the  return,  the  inference  is  fair  from  the  language  of  Mr. 
Freeman,  the  attorney  for  defendants,  in  his  letter  which  we  have  quoted; 
that  it  did  not  aver  that  the  claim  was  not  made  in  time,  and  it  is  not 
until  long  after  the  six  months  has  expired  that  an  amended  answer  is 
filed,  in  which  ^or  the  first  time  the  question  is  raised.  The  purpose  and 
requisites  of  a  claim  for  compensation  have  been  considered  by  this  court 
in  Purdy  v.  City  of  Sault  Ste.  Marie,  188  Mich.  573,  155  N.  W.  597,  Ann. 
Cas.  1917D,  881,  Matwiczuk  v.  American  Car  &  Foundry  Co..  189  Mich. 
449,  155  N.  W.  412,  and  Shafer  v.  Parke  Davis  &  Co.,  192  ^ich.  at  page 
580.  159  N.  W.  304.  While  none  of  these  cases  is  on  all  fours  with  the 
instant  case,  what  was  saki  therein  requires  this  case  upon  its  facts  to  be 
affirmed. 

It  is  affirmed,  with  costs  to  the  claimant. 

Steere,  Sharpe.  Wiest,  Stone,  and  Bird,  JJ.,  concuired  with  Moore, 

Clark.  J.  (dissenting).  Kottari  was  killed  September  19,  1916.  A 
formal  claim  for  compensation  was  filed  by  Mr.  Jurma  April  2,  1917, 
more  than  six  months  after  the  death.  But  letters  had  passed  between 
Mr.  Jurma  and  defendants  within  the  period  of  six  morifhs.  Assuming 
that  in  such  letters  there  was  language  sufficient  to  make  an  unequivocal 
claim  of  compensation,  it  still  appears  that  Mr.  Jurma  had  no  authority 
to  act  for  the  dependents.  His. testimony  discloses  no  authority,  and  the 
statement  of  Rantaaho,  dependents'  attorney  in  fact  that  no  such  author- 
ity was  given,  is  not  disputed.  The  defendants  recognized  Mr.  Jurma  as 
representing  the  dependents  until  shortly  after  May  21,  1917,  when  Ranta- 
aho filed  his  power  of  attorney. 

Mr.  Freeman's  opinkins,  expressed  in  his  letter  of  January  22,  1918, 
quoted  by  Justice  Moore,  as  to  estoppel,  and  as  to  the  effect  of  recogniz- 
ing Mr.  Jurma  as  representing  the  dependents,  are  liinding  upon  no  one 
.  They  do  not  constitute  ah  admission  by  defendants  that  a  claim  for  com- 
pensation was  made  by  dependents  Avithin  the  statutory  time.  The  recog- 
nitioii  by  defendants  of  Mr.  Jurma  and  of  the  claim  for  compensation 
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made  by  him  was  upon  the  belief  that  he  represented  the  dependents, 
which  belief  later  proved  to  be  groundless.  Defendants  then  claimed  the 
benefit  of  the  statute  of  limitations,  contending  that  no  clain>  for  com- 
pensation had  been  made  v within  the  statutory  period.  There  is  no  evi- 
dence to  refute  such  contention. 

The  award  is  vacated. 

Fellows,  C.  J.,  concurred  with  Clark,  J. 


NORBUT  v.  I.  STEPHENSON  CO.  et  au     (No.  44.) 

(Supreme  Court  of  Michigan.    Feb.  8,  1922.) 

186  Northwestern  Reporter.  716. 

1.  MASTER  AND  SERVANT  —  COMPENSATION  AGREEMENT 

APPROVED  BY  INDUSTRIAL  ACCIDENT  BOARD  REVIEW- 
ABLE. 

An  agreement  for  weekly  compensation  approved  by  the  Industrial 
Accident  Board  may  be  reviewed  by  the  board  on  the  employee's  petition 
under  Workmen's  Compensation  Act  (Comp.  Laws  1915,  §  5467) ,  and  on 
showing  injuries  more  serious  than  he  had  at  first  apprehended  additional 
compensation  may  be  awarded. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  419.) 

2.  MASTER  AND  SERVANT— COMPENSATION  COMMUTED  TO 

LUMP  SUM  REVIEWABLE. 

Where  an  employee,  receiving  weekly  payments  fixed  by  agreement 
approved  by  the  Industrial  Accident  Board  filed  a  petition  under  Work- 
men's Compensation  Act  (Comp.  Laws  1915,  §  5452)  for  a  lump  sum  pay- 
ment, indorsed  by  the  employer  stating  that  it  was  not  advexse  to  making 
payment  prayed  for  in  the  petition,  which  alleged  special  circumstances 
requiring  the  judgment  of.  board,  the  petition  ^as  within  the  provision 
of  the  section  for  commutation  of  payments  without  the  emi^oyer's  con- 
sent, so  that  the  lump  sum  payment  and  settlement  r.uhorized  by  the 
board  did  not  preclude  a  review  under  section  5457  on  a  petition  for  ad- 
ditional compensation  for  more  serious  injury  discovered. 

(For  other  cases,  see  Master  and  Servant;  Dec.  J>ig.  §  419.) 

Certiorari  to  Industrial  Accident  Board. 
.  Proceedings  by  John  Norbut  before  the  Industrial  Accident  Board 
against  the  I.  Stephenson  Company  and  another  for  compensation.  After 
paymenf  of  compensation  and  final  payment  in  a  lump  sum  a  review  was 
had  in  which  additional  compensation  was  awarded,  on  which,  defendants 
bring  certiorari.     Award  affirmed. 

.  Argued  before  Fellqws,  C.  J.,  and  Steere,  Moore,  Wiest,  Stone,  Qark, 
Bird,  and  Sharpe,  JJ. 

William  Greene,  of  Chicago,  111.,  for  appellants. 
Cady  &  Andrews,  of  Benton  Harbor,  for  appellee. 

Clark,  J.  Followihg  plaintiff's  injury  in  February,  1917,  he  was  paid 
by  the  defendant  insurer  $6.09  per  week  until  December  15,  1919,  when  a 
supplemental  agreement  in  regard  to  compensation  was  filed  and  approved 


Digitized  by  VjOOQIC 


]922,]  NORBUT  v.  I.  STEPHENSON  CO.    (Mich.)  417 

by  the  Industrial  Accident  Board,  by  which  j>]aintiff*s  compensation  ^as 
meed  at  $1  per  week  for  154  weeks.  Plamtift  filed  a  petition  for  a  lump 
stun  payment  of  the  $154.  On  such  petition  the  following  was  indorsed 
by  defendants: 

"This  is  to  certify  that  the  respondents  arc  not  adverse  to  making 
payment  of  compensation  in  the  form  prayed  for  in  the  above  petition." 

After  consideration  the  board,  in  accordance  with  section  -5452.  Comp. 
Laws  1915,  by  its  order,  authorized  defendants  to  pay  the  compensation 
in  a  lump  sum.  It  was  paid,  and  final  settlement  receipt  was  filed  j[anu- 
ary  3.  1920.  In  July,  ISfeO,  plaintiff  petitioned  for  further  compensation 
and  for  a  review,  and  alleged  that,  with  respect  to  the  supplemental 
agreement  and  lump  sum  payment,  he  had  been  defrauded,  and  that  he 
had  discovered  that  he  was  seriously  and  permanently  injured.  Review 
was  had.  The  board  said  as  to  the  supplemental  agreement  that  it  was 
ttnable  to  find  cause  why  it  should  be  set  aside.  The  board  found  plain- 
tiff's injuries  more  serious  than  had  at  first  been  apprehended,  and  awarded 
additional  compensation,  and  the  facts  supporting  such  findings  and  award 
are  both  sufficient  and  abundant  But  defendants,  en  certiorari,  urge  cer- 
tain legal  obstacles  to  the  making  of  such  award: 

[1]  1.  That  the  board  may  not  review  weekly  payments  as  provided 
in  section  5467,  Comp.  Laws  1915; 

"Any  weekly  payment  under  this  act  may  be  reviewed  by  the  Indus- 
trial Accident  Board  at  the  request  of  the  employer,  or  the  insurance 
•  company  carrying  such  risks,  or  the .  Commissioner  of  Insurance  as  the 
case  may  be,  or  the  emiployee;  and  on  such  review  it  may  be  ended,  dimin- 
ished or  increased,  subject  to  the  maximum  and  minimum  amounts  above 
provided,  if  the  board  finds  that  the  facts  warrant  such  action" 
— because  of  the  existing  agreement  for  compensation  approved  by  the 
board.  This  question  has  been  determined  adversely  to  defendants.  See 
Wmn  V.  Adjustable  Table  Co.,  193  Mich.  127,  159  N.  W.  372,  163  N.  W. 
906;  Weidner  v.  Northway  Motor  &  Manfg.  Co.,  205  Mich.  583,  172  N. 
W.  574. 

[2]  2.  That  the  board  was  without  authority  to  review  because  of 
the  lump  sum  payment  and  settlement  The  section  above  mentioned  as 
to  lump  sum  payments: 

"Whenever  any  weekly  pavment  has  been  contintled  for  not  less  than 
•six  months,  the  liability  therefor  njay  be  redeemed  by  the  pa3rment  of  a 
himp  sum  by  agreement  of  the  parties,  subject  to  the  approval  of  the  "In- 
dustrial Accident  Board,  and  said  board  may  at  any  time  direct  in  any 
case,  if  special  circumstances  be  found  which  in  its  judgment  require  the 
same,  that  the  deferred  payments  be  commuted  on  the  present  worth 
thereof  at  five  per  cent  per  annum  to  one  or  more  lump  sum  payments, 
and  that  such  payments  shall  be  made  by  the  employer  or  the  insurance 
company  canning  such  risk,  or  Commissioner  of  Insurance,  as  the  case 
may  be." 

There  are  two  provisions  of  the  section.  The  first  is  that  after  pay- 
ment of  compensation  for  not  less  than  six  months  liability,  for  compen- 
sation may  be  redeemed  by  agreement  of  the  parties  and  approval  of  the 
tx>ard  and  payment.  Doubtless  under  this  provision  when  the  parties 
make  a  valid  agreement  for  a  lump  sum  payment  in  full  for  all  com- 
pensation under  the  act,  and  such  payment  so*  agreed  upon  has  been  au- 
thorized by  the  board  and  the  payment  made,  die  stage  of  wedcly  pay- 
ments and  review  thereof  has  been  passed.  The  liability  has  been  re- 
deemed. The  right  'to  comooisation  has  been  terminated.  See  In  re  Mc- 
Carthy, 226  Mass.  444.  115  N.  E.  764;  14  Neg.  and  Comp.  Cases,  355;. 
L.  R.  A.  1916A,  173;  Wilcox  v.  Qarage  Foundrv  &  Manfg.  Co.,  199  Mich. 
79,  165  N.  W.  925. 

But  we  cannot  agree  with  counsel  that  this  case  falls  within  such 
first  provision.     Plaintiffs  ^tition  is  under  the  second  oro vision  of  the 
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section,  and  sets  out  the -special  circumstances  requiring  the  judgment  of 
the  board.  And  defendant's  indorsement  upon  the  petition  means  nothing 
more  than  that  the  petition  would  not  be  opposed. 

A  direction  by  the  board,  required  upon  special  circumstances  found, 
under  the  second  provision  of  the  section,  that  deferred  payments  be 
commuted  to  one  or  more  lump  sum  payments,  presents  no  obstacle  to  a 
further  review  of  weekly  payments  provided  by  said  section  5467.  See 
McMuUen  v.  Gravette  Gmstruction  Co.,  207  Mich.  586,.  175  N.  W.  120, 
where  this  subject  is  considered. 

No  other  question  merits  discussion. 

The  award  is  affirmed. 


OLESZEK  V.  FORD  MOTOR  CO.     (No.  60.) 

(Supreme  Court  of  Michigan.     Feb.  8,  1922.) 

ISl^^-North western  Reporter,  719. 

2.  MASTER  AND  SERVANT  —  DISABILITY  COMPENSABLE, 
THOUGH  INCREASED  BY  INTERVENING  CAUSES. 
In  a  proceeding  under  the  Workmen's  Compensation  Act  where  there 
is  right  of  recovery  due  to  the  original  injury,  and  the  disability  at  time 
of  hearing  is  directly  traceable  thereto,  the  intervention  of  other  and  ag- 
gravating causes  by  which  such  disability  has  been  increased,  if  the  claim- 
ant is  not  himself  to  blame  therefor,  is  no  bar  to  recovery. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  374.) 

3.  :mast6r  and  servant— loss  of  leg  by  spread  of  in- 
fection AFTER  TREATMENT  OF  INJURY  HELD  COM- 
PENSABLE. 

Where  infectious  germs  entered  a  slight  wound  on  an  employee's  leg, 
injured  by  falling  on  a  greasy  floor,  and  after  treatment  administered  by 
tile  employer's  employees  pursuant  to  Workmen's  Compensation  Act 
(Comp.  Laws  1915,  §  5434),  the  infection  spread,  without  his  fault,  re- 
sulting in  the  necessary  amputation  of  the  leg  at  the  hip  joint,  he  was  en- 
titled to  compensation  for  the  loss  of  his  leg,  and  his  action  for  damages 
was  barred  as  provided  by  section  5426. 

<'For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  374.) 

Error  to  Circuit  Court,  V/ayne  County;  Samuel  G.  Houghton,  Judge. 
Action  by  Joseph  Oleszek  against  the  Ford  Motor  Company.    Judg- 
ment for  defendant,  and  plaintiS  brings  error.     Affirmed. 

Argued  before  Steere,  C.  J.,  and  Moore,  Wiest,  Fellows,  Stone,  Clark, 
and  Sharpe,  JJ. 

CFarence  P.  Milligan.  of  Detroit,  for  appellant. 
Henry  C.  Bogle,  of  Detroit  M.  J.  Kennedy,  of  Ishpemiiig,  and  Qif- 
ford  B  Longley,  of  Detroit,  for  appellee. 

Shasfb,  J.  On  September  15,  1916,  the  plaintiff,  an  employee  of  the 
defendant  at  its  plant  in  Highland  Park,  while  cleaning  an  oily,  greasy 
floor,  slipped  and  fell,  dislodging  an  iron  pipe,  which  in  its  fifll  struck  and 
injured  his  right  leg  a   few  inches  above  the  shoe  t<^.     The  extent  to 
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which  there  was  an  abrasion  of  the  skin  doe§  not  appear.  H«  was  re- 
moved by  his  fellow  workmen  to  a  first  aid  room  provided  by  defendant 
in  the  plant  Two  young  men,  selected  by  the  doctors,  in  charge  of  this 
room  and  employed  by  defendant,  applied  treatment  to  the  wound,  after 
which  plaintiff  resumed  work,  being  assigned  a  task  at  which  he  could 
work  sitting.  The  next  morning  his  wound  was  examined  and  thereafter 
treated  by  one  pf  the  hospital  doctors.  He  continued  at  work,  though 
somewhat  intermittenly,  until  March  30,  1917,  when  he  was  confined  to 
his  home.  Other  doctors  were  then  employed  by  him.  They  diagnosed 
his  trouble  as  necrosis  of  the  bone  and  performed  an  oper^ion,  success- 
ful as  they  claimed,  to  relieve  plaintiff  therefrom.  He  thereafter  re- 
sumed his  work  for  defendant,  but  his  leg  continued  to  trouble  him.  On 
September  11th  he  was  taken  by  defendant's  employees  to  the  Ford  Hos- 
pital. An  operation  was  recommended,  but  was  delayed  until  October 
8th,  when  his  leg  was  removed  at  the  hip  joint.  After  lecovery  there- 
from, he  resumed  his  employment  with  defendant  and  continued  thereat 
until  this  suit  was  begun  on  July  26,  1919.  Soon  after  he  was  discharged 
by  defendant's  foreman. 

The  claim  of  the  plaintiff  is  thus  stated  by  his  counsel: 
'*It  was  undisputed  that  the  loss  of  plaintiff's  leg  was  due  to  blood 
poisoning  following  infection  subsequent  to  the  original  injury.  On  July 
26,  1919,  the  plaintiff  instituted  suit  against  the  Ford  Motor  Company 
under  the  common  law,  alleging  in  his  declaration  that  the  loss  of  his 
leg  wa^  due.  to  the  negligence  of  the  defendant  through  its  servants  and 
agents  in  not  giving  plaintiff  proper  medical  treatment  at  the  time  of  the 
original  injury."     / 

At  the  conclusi()n  of  plaintiff's  proofs,  the  trial  court,  on  motion  of 
defendant,  directed  a  verdict  in  its  favor  for  the  reason  that  plaintiff's 
claim  for  compensation  for  disability  should  have  been  prosecuted  ^nder^^ 
ttie  provisions  of  the  Wbrkmen's  Compensation  Act,  and  that  an-  action  *• 
at  law  would  not  lie  therefor.    The  plaintiff  reviews  the  judgment  entered 
by  writ  of  error. 

[1]  As  a  verdict  was  directed  in  the  defendant's  favor  the  testimony 
must  be  viewed  in  the  light  most  favorable  to  plaintiffs  claimed  right  of 
action.  V^^ncti  so  considered,  the  following:  facts  may  be  said  to  have  been 
established:  (1)  That  plaintiff  sustained  an  injury  to  his  Tight  leg  due 
to  an  accident  arising  out  of  and  in  the  course  of  his  employment;  (2) 
that  as  a  result  of  the  injury  there  was  an  open  wound  on  his  Meg  below 
the  knee,  and  that  infectious  germs  entered  such  wound  while  he  lay  on 
the  oily,  "greasy  floor  on  which  he  had  fallen;  (3)  that  pursuant  to  the 
duty  imposed  on  the  defendant  by  the  Workinen's  Com^nsation  Act 
(Comp.  Laws  1915,  §§  5423-5495),  both  plaintiff  and  defendant  being  sub- 
ject to  its  provisions,  he  was  removed  to  a  room  in  defendant's  plant, 
where  his  wound  was  treated  by  men  employed  by  defendant  for  that  pur- 
pose; (4)  that  these  employees  failed  and  negleigted  to  administer  such 
treatment  as  would  prevent  or  arrest  the  action  of  such  infectious  germs» 
and,  as  a  result,  the  wound  becan^  infected,  the  bone  diseased^  the  infec- 
tion spread,  resulting,  about  13  months  thereafter,  in  the  necessary  ampu- 
tation of  the  leg  at  the  hip  joint. 

The  defendant  contends,  and  the  trial  court  so  found,  that  these  facts 
would  support  a  claim  for  compensation  under  the  act,  and  that  plaintiffs 
right  to  recover  must  be  so  prosecuted. 

[2,  3]  Under  the  provisions  of  the  aqt  (2  Comp.  Laws  1915,  §  5423  et 
scq.),  the  plaintiff  is  barred  of  his  remedy  for  any  damages,  to  which  he 
would  have  been  entitled  at  common  law,  which  flow  from  the  injury  due 
to  the  accident  If,  under  the  facts  stated,  compensation  would  have  been 
awarded  tmder  the  act,  this  action  will  not  lie.  Section  5426  (section  4, 
part  I),  provides 
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"*  *  *  Nor  shall  such  employer  be  subject  to  any  other  liability 
whatsoever,  save  as  herein  provided  for  the  dea;di  of  or  personal  injury  to 
any  employee,  for  which  death  or  [personal]  injury  compensation  is  re- 
coverable under  his  act." 

The  question  here  presented  may  be  thus  stated.  Under  the  facts  as 
claimed  by  plaintiff,  could  recovery  have  been  had  under  the  provisions  of 
the  act? 

Where  there  is  a  right  of  recovery  due  to  the  original  injury,  and  the 
disal>ility  at  the  time  of  the  hearing  is  directly  traceable  thereto,  the  inter- 
vention of  other  and  aggravating  causes  by  which  such  disability  has  been 
increased,  if  the  claimant  is  not  himself  to  blame  therefor,  is  no  bar  to 
his  recovery.  Cook  v  Charles  Hortz  &  Son,  196  Mich.  129,  164  N  W. 
464;  Reiss  v.  North wav  Motor,  etc.,  Co.,  2D1  Mich.  90,  1*  N.  W.  »«:; 
Cramer  v.  West  Bay  City  Sugar  Co..  201  Mich.  500.  167  N.  W.  843 ;  Adams 
v.  W.  E.  Wood  Co.,  203  Mich.  673.  169  N.  W.  845.  The  rule  is  tfit^  stated 
by  the  anncta|boc  in  the  note  to  Rocca  v.  Stanley  Jones  &  Ca,  6  N.  C  C. 
A.  624: 

''Where  the  immediate  agency  causing  the  death  or  second  injury  is 
one.  which  the  first  injurv  rendered  it  essential  to  employ,  the  employer  has 
beett  held  liable  for  the  resulting  death  or  injury." 

Had  plaintiff  presented  his  claim  for  compensation  ft)  the  Board  and 
supported  it  by  proof  of  the  accident  and  the  resulting  injury,  of  its  treat- 
ment by  defendant's  employees,  the  failure  of  the  wound  to  heal,  the  ope- 
ration subsequentlv  performed  by  which  the  disease  bone  was  ^removed, 
the  spread  of  the  infection  to  the  upper  part  of  his  leg.  necessitating  its 
removal,  can  there  be  any  question  but  that  the  Board  would  nave  foimd 
that  his  disability  due  to  the  loss  of  his  leg  was  (jiu^ed  by,  or  dirlectiy 
traceable  to.  the  injurv  resulting  from  the  accident?  AVe  thiiric  not  In 
making  such  claim,  he"  would  have  been  under  no  obligation  to  pr«cnt  tor 
the  consideration  of  the  Board  the  failure  or  neglect  of  tiie  dcfendanTs 
employees  to  render  proper  first  aid  treatment. 

Prior  to  the  enactment  of  this  law.  no  legal  duty  was  imposed  on  an 
employer  to  provide  medical  or  hospital  service  to  an  injured  employee. 
Section  5434  (section  4.  part  TI,  of  the  act)  provides: 

"During  the  first  three  weeks  aftei"  the  injury  the  employer  shall  fur- 
nish, or  cause  to  be  furnished,  reasonable  medical  and  hospital  services  and 
medicines  when  they  are  needed." 

The  service  rendered  by  defendant's  employees,  and  of  which  plaintiff 
complains,  was  but  a  compliance  by  defendant  with  the  duty  imposed  on 
it  by  the  act.  Gear  I  v.  it  could  not  have  interposed  as  a  defense  to  plain- 
tiff's claim  for  compen.«;ation  the  negligence  of  such  employees  in  their 
failure  to  render  proper  first  aid  treatment.  Under  plaintiff's  proofs,  no 
other  conclusion  could  have  been  reached  by  the  Board  than  that  tiie  loss 
of  plaintiff's  le^  was  caused  by  the  injury  due  to  the  accident,  aggravated 
by  the  infection  for  which  plaintiff  was  in*  no  way  to  blame. 

We  have  not  overlooked  plaintiff's  claim  that  the  loss  of  his  leg  was 
not  caused  by  the  injury  resulting  from  the. accident,  but  by  the  interven- 
tion of  an  independent  cause,  the  failure  of  the  hospital  employees  to  so 
treat  the  woimd  as  to  prevent  or  arrest  the  injfection.  He  relies  upon  the 
rule  stated  in  Ruth  v.  Witherspoon-Englar  Co..  98  Kan.  179.  157  Pac.  403. 
L.  R.  A.  1916E.  1201.  quoted  in  Smith  v.  Battjes  Fuel  &  Building  Co..  204 
Midi.  9,  13,  169  N   W.  943.    The  quotation  reads: 

**In  an  action  under  the  Workmen's  Compensation  Act  a  recovery  can 
be  had.  only  upon  the  basis  of  disability  to  labor  reciting  from  the  in- 
jury received  in  the  course  of  employment,  without  the  intervention  of  an 
independent  cause,  the  separate  consequences,  of  which  adnvt  of  definite  as- 
certainment." 

The  rule  stat^  is  not  discussed  in  that  case,  nor  do  we  find  it  neces- 
•  aar>'  to  discuss  it  here     The  contrary  was  held  in  Booth  &  Flynn  v.  Cook, 
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79  Okl.  280.  193  Pac.  36,  to  which  wc  invite  attention.  ^  It  was  said  not  to 
be  applicable  in  the  Smith  v.  Battjes  Case,  nor  do  we  find  it  applicable 
to  iht  claim  of  the  plaintiff  here.  The  infectious  ^erms  were  in  the  wound 
at  the  time  of  the  claimed  negligence  of  defendant's  employees.  The  loss 
of  his  leg  was  due  to  the  infection  caused  by  these  germs.  The  omission 
to  so  treat  the  wound  as  *to  prevent  infection  cannot  be  said  to  have  been 
"the  intervention  of  an  independeiit  cause,  Ae  separate  consequenoes  of 
which  admit  of  definite  ascertainment"  Dr.  Jones,  a  witness  called  for 
plaintiff,  testified: 

**We  have  no  recognized  standard  treatment  to  avoid  an  infection  in 
a  wmmd  of  that  character.  All  liie  doctors  have  different  mletli^s  of 
treatment  *  *  *  Lots  of  times  we  do  everything  we  can  to  combat 
infection:  still,  in  spite  of  it  all,  we  have  infection;  in  spite  of  everything 
we  can  do  we  have  infections.'* 

Wc  find  nothing  in  the  record  to  cbntr^ict  or  weaken  the  effect  .of 
jthis  testimony. 

The  judgment  is  affirmed. 


SICHTERMAN  v.  KENT  STORAGE  CO.  et  al.     (No.  40.) 

(Supreme  Court  of  Michigan.    Feb.  8,  1922.) 

186  Northwestern  Re|)orter  498. 

1.  MASTER  AND  SERVANT— COMPENSABLE  INJURY  DEFINED. 

Under  the  requirement  of  the  Workmen's  Compensation  Act  thali  con>^ 
pensation  shall  be  paid  only  when  tne  accident  arises  out  of  and  in  the 
coarse  of  the  employment,  cpmoensation  is  to  be  awarded  when  the  acci- 
dent occurs  in  the  service  of  the  master  and  by  reason  thereof. 

(For  other  cases,  see  Master ^and  Servant,  Dec  Dig.  §  371.) 

2,  MASTER  AND  SERVANT  — INJURY  TO  SALESMAN  AIDING 

FELLOW  TRAVELER  HELD   NOT   COMPENSABLE  AS  AC- 
CIDENT "ARISING  OUT  OF  EMPLOYMENT." 
Where  a  traveling  salesman  covering  his  territory  by  automobile  left 
his  car* while  on  the  higway  for  the  purpose  of  offering  assistance  to  an- 
other traveler,  and  was  struck  by  another  automobile.,  the  accideent  did  not 
arise  out  of 'the  employment  within  the  Workmen's  Onpensation  Act 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[1].) 
(For  other   definitions,   see   Words   and   Phrases   First  and   Second 
Series^  Cour.se  of  Employment.) 

Certiorari  to  Industrial  Accident  Board. 

Pi*oceedmg  under  the  Workmen's  Compensation  Act  (Pub.  Acts  Ex- 
tra 5>ess.  1913  No  10)  bv  Gertrude  Sichterman  for  compensation  for  the 
death  of  her  liusband,  Harry  Sichterman,  opposed  by  the  Kent  Storage 
Company,  employer,  and  the  Michigan  Employers'  (Casualty  Company,  in- 
surer. Compensation  was  awarded  by  the  Industrial  Accident  Board,  and 
defendants  bring  certiorari.    Award  vacated. 

Harry  Sichterman  was  a  traveling  .salesman  in  the  employ  of  defend- 
ant Kent  Stora^  Company.  His  territory  which  he  covered  on  a  week, 
surrounded  Grand  Rapids,  where  he  lived  and  where  defendant's  place  of 
business  was  located     He  made  his  territory  by  automobile,  leaving  Grand 


Digitized  by  VjOOQIC 


422  9  WORKMEN'S  COMPENSATION  L.  J.    (Mich.)  (Apr.. 

Rapids  in  the  morning  and  returning  at  night.  Either  at  night  or  the  fol- 
lowing morning  he  turned  in  his  orders  to  the  company.  On  November 
10,  1920,  he  made  his  usual  trip  for  that  day  winding  up  at  Freeport  The 
usually  traveled  road  from  that  town  to  Grand  Ri4)i(ls  is  known  as  the 
"Cascade  Road"  and  was  the  one  taken  by  Mr.  Sichterman.  About  two 
miles  from  Grand  Rapids,  and  after  it  had  grown  dark,  he  came  across  a 
peddler,  with  his  wagon  at  the  side  of  the  road.  The  peddler's  wagon  had 
been  struck  by  an  automobile  about  an  hour  before.  Mr.  Sichterman  drove 
his  car  about  25  feet  beyond  where  the  peddler  was,  getting  it  to  the  side 
of  the  road  and  stopped,  got  out  of  the  machine,  and  walked  back  in  the 
road  ta  where  the  peddler  was,  and  had  just  asked  him  if  there  was  any- 
thing he  could  do  for  him.  when  he  was  strudc  by  an  automobile  and  so 
seriously  injured  that  he  shortly  after  died,  leaving  a  widow,  the  plaintiff, 
and  a  son  Robert,  on!y  four  years  old.  The  defense  to  the  claim  for  coni- 
pensation  is  that  .the  accident  did  not  arise  out  of  and  was  not  received  in 
5ie  course  of  decedent's  employment 

Argued  before  Fellows,  C.  J.,  and  Wiest,  Stone,  Qark,  Bird,  Sharpe, 
Moore,  and  Steerc,  JJ. 

Brown  &  Kelley,  of  Lansing,  for  appellants. 
Martin  H.  Carmody.  of  Grand  Rapids,  for  appellee. 

Fellows,  C.  J.  (after  stating  the  facts  as  above).  [1]  This  state,  like 
many  of  our  sister  states,  has  followed  the  English  act  in  providing  that 
compensation  shall  be  paid  in  industrial  accidents  Where  the  accident  arises 
out  of  and  in  the  course  of  the  employment  The  English  courts  and  Ac 
courts  of  this  country  with  uniformity  have  agreed  that  both  requirements 
must  be  met  to  justify  an  award.  Both  requirements  are  indicative  of  the 
underlying  thotight  that  compenssation  is  to  be  awarded  when  and  whtrt 
the  accident  occurs  in  the  service  of  the  master  and  by  reason  thereof. 

[2]  in  an  exhaustive  note  found  in  L.  R.  A.  1916A,  23,  following  our 
case  of  Rayner  v.  Sligh  Furniture  Co.,  180  Mich.  168,  146  N.  W.  665,  Ann. 
Cas.  1916A.  386,  the  subject  of  Workmen's  Compensation  Acts  is  fully 
treated.  At  page  41  of  L.  R.  A.  1916A.  the  editorial  writer  lays  down  the 
general  principle: 

'It  may  be  stated  generally  that  the  phrase  'out  of  and  in  the  course 
of  the  emplojrment*  embraces  only  those  accidents  which  happen  to  a  ser- 
vant while  he  is  engaged  in  the  discharge  of  some  function  or  duty  whidi 
he  is  authorized  to  undertake,  and  which  is  calculated  to  further,  directly, 
or  indirectly,  the  master's  business." 

The  courts  recognize  the  general  principles  which  control,  but  encoun- 
ter may  difficul^ties  in  their  application  in  determining  whether  the  oondi- 
tions  justifying  compensation  have  been  met  In  considering  the  case  be- 
fore us  we  shall  first  consider  the  authorities  from  other  jurisdictions,  re- 
serving the  consideration  of  our  own  cases  until  the  last 

The  case  of  Robinson  v.  State.  93  Conn.  49,  104  Atl.  491,  supports 
plaintiff's  contention.  The  court,  however,  cites  no  authorities  to  sustain 
its  conclusion,  and  indulges  in  no  reasoning  in  support  of  its  holding.  The 
English  case  of  Cor)ctt  v.  Lancashire  &  Yorkshire  Ry.  Co.,  120  L.  T.  236, 
and  the  opinioii  of  the  Court  of  Appeals  of  Indiana,  In  re  Raynes  ,66  Ind, 
App  321,  11<S  N.  E.  ^7,  also  have  that  tendency,  although  the  English  case 
is  not  fully  in  accord  with  Warren  v.  Medley's  Collieries  Co.,  W.  C  &  Ins. 
Cas.  (1913)  172,  and  in  th?  Indiana  case  the  employee  had  gotten  out  of 
the  taxicab  in  which  he  was  riding  to  allow  the  driver  to  get  some  gasoline, 
an  incident  of  the  trip. 

In  London  &  Edinburgh  Shipping  Co.  v.  Brown,  42  So.  L.  R.  357. 
Dragovich  v:  Iroquois  Iron  Co..  269  111.  478,  109  N.  E.  999,  and  Gneral  Ac- 
cident, etc..  Co.  v.  Evans  (Tex.  Civ.  App.)  301  S.  \V.  705,  liability  was 
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sustained  where  the  accident  occurred  in  attempting  to  rescue  a  fellow 
workman  from  a  perilous  position,  the  Illinois  court  sajring: 

"Under  these  authorities  it  is  clear  that  it  is  the  duty  of  an  employer 
to  save  the  lives  of  his  employees,  if  possible,  when  they  are  in  danger 
while  in  his  employment,  and  therefore  it  is  the  duty  of  a  workman  in  his 
employ,  when  occasion  presents  itself,  to  do  what  he  can  to  save  the  lives 
of  his  fellow  employees  when  all  are  at  the  time  working,  in  the  line  of 
their  employment  Any  other  rule  of  law  would  be  not  only  inhuman*  but 
unreasonable  and  uneconomical,  and  would,  in  the  end,  result  in  financial 
loss  to  employers  on  account  of  injuries  to  their  employees.  From  every 
point  of  view  it  was  the  duty  of  the  dooeased,  as  a  fellow  employee,  in  the 
line  of  his  duty  to  his  employer,  to  attempt  to  save  the  life  df  his  fellow 
employee  under  tl^e  drcumstances  here  shown." 

The  Texas  court,  treating  the  question  as  a  new  one  to  that  jurisdic- 
tion, said: 

'The  question  has  not  been  passed  upon  by  any  appdlate  court  of  this 
state,  so  far  as  we  are  aware,  and  in  cases  in  which  the  question  aros^  in 
other  states  the  decisions  ofthe  courts  are  at  some  variance.  In  some  of 
them  it  was  held  that  a  workman,  who  goes  to  the  rescue  of  his  n»ster  or 
of  another  workman,  and  is  thereby  injured,  is  not  entitled  to  compensa- 
tion. But  courts  of  recognized  ability  have,  on  the  cntrary,  held  that  it  is 
the  duty  of  a  workman,  when  the  necessity  arises,  to  do  what  he  cai<  to 
save  the  life  of  his  fellow  employees,  when  they  are  at  tiie  time  working  in 
the  line  or  course  of  their  employment'* 

The  Court  of  Appeals  of  New  York  went  a  step  further,  and  in  Waters 
V.  Tlaylor  Co.,  218  N.  Y.  248,  112  N.  E.  727,  L.  R.  A.  1917A,  347,  held  that 
there  was  liability  under  the  New  York  act  where  an  employee  went  to  the 
rescue  of  an  employee  of  another  ^contractor  engaged  in  a  common  enter- 
prise, and  held  that  liability  was  not  defeated  though  Waters  was  "tech- 
nically^ worldng  for  another  employer.  But  in  concluding  the  opinion,  it 
was  said: 

"Of  course  what  we  thus  say  is  to  be  read  in  the  tight  of  the  faicts 
|>resented  qn  this  appeal.  There  is  no  trouble  in  outlining  a  oase  where  an 
employee,  even  with  the  laudable  purpose  of  helpin8^  another^  might  vgo  so 
far  from  his  employment  and  become  so  thorougnly  disconne^ed  frofl^  tfi^ 
service  of  his  employer'  that  it  would  be  entirely  unreasonable  to  say  that 
injuries  suflFcred  by  him  arose  out  of  and  in  the  course,  of  his  enmlojrment 
It  is  sufficient  to  say  that  we  do  not  regard  the  dase  now  presented  to  us 
as  being  such  an  one  as  we  have  suggested." 

That  the  New  York  court  had  gone  further  in  the. Waters  Case  ^an 
other  courts  had  gone  was  recognized  by  that  court  in-  Matter  of  Di  SaliHo 
v.  Menihan  Co.,  225  N.  Y.  123.  121  N.  E.  766,  where,  after  reviewing  cases 
fiV)m  other  jurisdictions,  it  said,  referring  to  the  Wato-s  Case-r 

"And  this  court  perhaps  went  farther  than  any  of  these  cases  in  ex- 
tending the  benefits  of  a  compensation  act." 

In  the  Di  Salvio  Case  the  workman  wished  to  say  good-by  to  a  fellow 
workman  before  he  went  to  the  front  In  doing  so  he  crossed  the  room: 
and  there  received  the  injuries  for  which  compensation  was  asked.  Both 
New  York  cases  were  written  by  Justice  Hiscock.  In  the  Di  Salvio  Case 
he  said,  speaking  for  the^  court  after  considering  the  Waters  Case  and 
cases  from  other  jurisdiction^: 

"In  each  of  these  cases  an  award  was  sustain^  because  the  court  was 
^le  fairly  to  say  that  between  the  work  for  which  the  employee  was  en- 
gaged and  the  disputed  act  which  led  to  the  accident  there  was  either  na- 
turally or  as  the  result  of  some  act- of  the  emloyer  pr  of  custom  a  real  re- 
lationship which  brought  the  accident  within  the  range  of  employm^t,  and, 
therefore,  it  could  be  said  to  have  arisen  out  of  land  in  the  course  of  the 
employment. 
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"But  in  the  present  case  we  search  in  vain  for  any  such  feature  or  re- 
lationship. There  was  no  connection  between  the  employment  for  whidi 
claimant  was  engaged,  of  marking  soles,  and  his  trip  across  Ac  shop  to 
say  good-by  to  a  fellow  employee.  This  act  did  not  enable  him  either  di- 
rectly or  indirectly;  in  a?iy  tangible  sense,  the  better  to  perform  his  work; 
discharge  his  duties  or  carry  forward  the  interests  of  his  employer.  It 
was  not  a  natural  incident  to  the  work  for  which  he  was  hired.  It  <fid  not 
grow  out  of  any  emergency  where  he  .was  justified  in  taking  an  imusaal 
step  to  protect  his  employer's  interests.  It  was  simply  and  solely  the  ex- 
pression of  a  private  desire  and  the  consummation  of  a,  personal  i)iirpo9e. 
However  natural  and  even  commendable  his  act  n»y  have  b«n  it  was 
neither  beneficial  to  his  employer  nor  to  himself  in  the  way  of  oomplct- 
uig  and  performing  his  work." 

An  English  case  frequently  cited  both  by  the  courts  of  Englajid  aad  of 
this  country  is  Reed  v.  Great  Western  Ry.  Co..  99  L.  T.  7S1  (sOso  fomd 
reported  in  78  L.  J.  31).  decided  by  the  House  of  Lords  m  1908.  The  work- 
man, an  engineer,  left  his  engine  when  it  was  standing  at  r«t  to  get  a 
book  from  a  fellow  employee,  and  was  injured  so  seriously  that  he  diecL 
It  was  held  that  the  accident  did  not  arise  out  of  and  m  the  course  ot  tlie 
employment. 

In  Smith  V.  Lanchasire  &  Yorkshire  Ry..  79  L.  T.  633,  a  tidcet  col- 
lector  collected  the  tickets  from  a  certain  train,  but  had  not  completed  his 
d^/s  work.  He  got  on  the  footboard  to  speak  to  a  girl  he  knew,  and  was 
injured.  It  was  held  that  the  accident  dki  not  arise  out  of  the  employ- 
ment. 

In  Murray  v.  Allen  Bros.  &  Co.,  W.  C.  &  Ins.  Cas.  (1913)  193.  the 
employee  was  injured  while  watching  laborers  at  work  repairing  a  vessel. 
He  was  returning  by  the  shortest  wa^  to  his  place  of  employment.  It 
was  held  that  the  accident  did  not  arise  out  of  the  employment 

The  Supreme  Court  of  Illinois  in  Fairbanks  Co.  v.  Industrial  Com., 
2a5  111.  11.  120  N.  £.  457.  has  this  to  say: 

"The  Workmen's  Compensation  Act  is  designed  to  protect  workmen 
and  compensate  them  for  injuries  received  while  performing  any  duty  nec- 
essary to  be  performed  in  the  course  of  their  employment  or  incident  to 
it.  It  was  not  intended  bv  this  act  that  the  employer  who  comes  within 
the  provisions  of  the  act  shall  be  the  insurer  of  the  safety  of  his  employee 
at  all  times  during  the  period  of  the  employment  The  employer  is  liable 
for  compensation  only  for  an  injury  wluch  occurs  to  the  employee  while 
performing  some  act  for  the  employer  in  the  course  of  his  employment  or 
incident  to  it    *    *    * 

"An  injury  occurs  in  the  course  of  the  employment,  within  the  mean- 
ing of  the  Workmen's  Compensation  Act  when  it  occurs  within  the  period 
of  the  employment  at  a  place  where  the  employee  may  reasonably  be  and 
while  he  .is  reasonably  fulfilling  the  duties  of  his  employment  or  is  engaged 
in  doing  something  incidental  to  it" 

In  O'Toole's  Case.. 229  Mass.  165.  118  N.  E.  303.  the  decedent,  a  city 
employee,  was  engaged  in  spreading  cracked  stone  on  the  Toads.  A  steam 
roller  was  used  by  the  city  in  the  work.  Deceased  went  upon  the  roller 
at  the  invitatfon  of  the  engineer  for  personal  conversation.  While  there 
he  was  injured.    In  denying  liability,  the  court  said: 

"There  are  cases  which  hold  that  an  employee  is  protected  by  the 
Workmen's  Compensation  Act  although  not  at  the  time  actually  engaged 
in  the  Work  for  which  he  was  hired.  If  the  employee  is  injured  in  going 
to  or  returning  from  his  work  upon  the  master's  premises,  or  on  premises 
available  for  the  purpose,  .or  if  during  intervals  of  leisure  which  occur  in 
the  course  of  his  employment  he  is  injured,  he  may  still  be  withih  the  scope 
of  his  emplovment  and  entitled  to  the  benefits  of  the  act  Sundine's  Case, 
218  Mass.  1.  Blovelt  v.  Sawyer,  6  W.  C.  C.  16.  But  the  principle  of  these 
cases  is  not  applicable  where  the  servant  leaves  the  sphere  of  his  employ- 
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mcnt  for  some  purpose  of  his  own  entirely  disconnected  with  and  not  in 
any  way  incidental  to  the  employment." 

The  same  court  in  McNJcoFs  Case,  215  Mass.  497.  102  N.  E.  697,  46 
L.  R.  A.  1916A,  306,  had  this  to  say: 

"It  is  sufficient  to  say  that  an  injury  is  received  *in  the  course  of  the 
eitiployment  when  it  comes  while  the  workman  is  doing  the  *duty  which  he 
is  employed  to  perform.  It  'arises  out  of  the  employment,  when  there  is 
apparent  to  the  rational  mind,  upon  consideration  of  all  the  circumstances, 
a  causal  connection  between  the  conditions  under  which  the  work  is  re- 
quired to  be  performed  and  the  resulting  injury.  Under  this  test,  if  the 
injury  can  be  seen  to  have  followed  as  a  natural  incident  of  the  work  and 
to  have  been  contemplated  by  a  reasonable  person  familiar  with  the  whole 
situation  as  a  result  of  the  exposure  occasioned  by  the  nature  of  the  em- 
ployment then  it  arises  *out  of  the  employment  But  it  excludes  an  in- 
jury, which  cannot  fairly  be  traced  to  the  employment  as  a  contributing 
proximate  cause  Vind  which  comes  from  a  hazard  to  which  the  workman 
would  have  been  equally  exposed  apart  from  the  employment.  The  causa- 
tive danger  must  be  peculiar  to  the  work  and  not  common  to  the  neighbor- 
hood. It  must  be  incidental  to  the  character  of  the  business  and  not  inde- 
pendent of  the  relation  of  master  and  servant  It  need  not  have  been  fore- 
seen or  expected,  but  after  the  event  it- must  appear  to  have  had  its  origin 
in  a  ri^k  connected  with  the  emplo3rment,  and  to  have  flowed  from  that 
source  as  a  rational  consequence." 

This  court  has  recognized  the  principle  of  this  case,  as  we  shall  pres- 
emtW  see. 

Turning  now  to  our  own  cases,  we  find  that  the  precise  state  of  facts 
here  involved  has  not  been  before  the  court,  although  we  are  persuaded 
thsLt  our  former  opinions  are  by  analogy  controlling.  In  the  recent  case  of 
Sebo  V.  Libby,  McNiel  &  Libby,  216  Mich.  351,  185  N.  W.  702,  the  em- 
ployee was  a  gardener ;  he  attempted  to  stop  a  runaway  team,  which  was 
hauling  milk  consigned  to  the  employer,  and  received  injuries  resulting  in 
his  death.  We  held  that  his  act  was  one  to  prevent  loss  to  the  employer, 
and  was  in  the  furtherance  of  the  employer's  business,  and  sustained  lia- 
bility. But  in  Spooner  v.  Detroit  Saturday  Night  Co..  187  Mich.  125,  153 
N.  W.  657,  L.  R.  A.  1916A,  17,  where  the  employee  as  a  friendly  act  took 
persons  up  on  an  elevator  he  was  not  employed  to  run,  and  while  so  doing 
was  injured,  this  court  held  the  master  was  not  liable.  Mr.  Justice  Stone 
who  wrote  for  the  court  there  said : 

*'At  the  time  of  the  injury  we  think  that  he  was  engaged  in  an  act  out- 
side of,  and  not  in  the  course  of,  his  employment,  and  the  injuries  he  re- 
ceived and  which  caused  his  death  did  not  arise  out  of  and  in  the  course 
of  his  employment  The  elevator  shaft  was  in  pitch  darkness,  by  the  un- 
disputed evidence,  and  in  using  it  he  not  only  risked  his  own  life,  but  that 
of  the  men  he  took  upon  the  elevator  with  him.  Had  he  remained  in  the 
place  where  his  duties  called  him  and  attended  to  those  duties,  he  would  not 
have  been  injured,  so  far  as  this  record  shows.  The  material  question  is 
not  what  he  had  done  at  times,  for  his  own  convenience  or  ^che  wise,  while 
in  the  employ  of  WSnn  &  Hammond  Company,  but  the  pertinent  question 
is:  What  was  he  employed  tp  do  upon  this  night?  Manifestly,  to  run  and 
care  for  the  engine  and  dynamo.  This  injury  occurred  while  he  was  away 
from  his  work,  and  while  he  was  a  voluntary  visitor  to"  the  employee  of  the 
appellant  and.  the  act  was  for  his  own  pleasure  or  satisfaction." 

He  then  considers  a  Vermont  case  (Miner  v.  Telephone  Co.,  83  Vt  311, 
75  Atl.  653,  26  L.  R.  A.  [N.  S.]  1195)  and  says : 

*^ We  think  the  case  readily  distinguishable  from  the  instant  case.  In 
fact  it  might  be  said  the  plaintiff  there  was  in  the  performance  of  and  car- 
rying on  the  very  work  for  which  he  was  employed  to  wit:  He  was  assist- 
ing his  foreman,  who  undoubtedly  represented  the  master.  In  the  instant 
case  Spooner  was  rendering  no  service  which  was  either  accepted  by  or 
known  to  his  superior,  but  was  engaged  in  a  voluntary,  friendly  act  entirely 
outside  the  scope  of  his  employment  upon  the  night  in  question." 
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In  Camahan  v.  Mailometer  Co.,  201  Mich.  153,  167  N.  W.  9.  the  em- 
ployee by  direction  of  the  shipping  clerk  delivered  a  heavy  case  of  books  to 
the  home  of  one  of  the  stockholders.  He  deliyered  it  with  safety  to  himself. 
At  the  request  of  the  maid,  and  prompted  by  chivalrous  motives,  he  carried 
the  books  upstairs.  This  extra  strain  produced  the  injury.  After  consider- 
ing whether  the  delivery  of  the  books  was  labor  in  the  master's  service,  Mrr 
Justice  Steere,  speaking  for  the  court,  said :  . 

''But  passing  these  questions,  and  even  conceding  ^at  in  rendering  this 
casual  service,  as  directed,  to  a  stockholder  of  the  corporation  during  the 
noon  hour,  plaintiff  was  in  the  usual  course  of  his  employinent,  because 
obeying  an  order  emanating  from  the  manager  under  whom  he  was  em- 
ployed, his  own  testimony  shows  that  he  had  executed  the  order  as  given 
and  fully  performed  the  service  *  directed  before  the  accident  occurred. 
Neither  the  nature  of  his  employment  nor  the  special  order  given  him  by 
the  shipping  clerk  can  be  said  to  contemplate  that  after  he  had  succeeded 
in  delivering  this  heavy  box,  weighing  140  pounds  and  containing  100  books, 
as  he  estimated,  at  Mr.  Hunt's  residence,  he  would  then,  at  the  unreasona- 
ble request  of  some  woman  whom  he  hated  to  refuse,  undertake  to  carry 
it  on  his  back  up  a  winding  stairs  to  the  second  floor — an  undertaking  on 
which  he  'wouldn't  take  a  chance  even  around  the  factory*  with  whidi  he 
was  employed.  There  is  no  competent  evidence  in  the  case  to  support  the 
finding  that  an  injury  resulting  from  such  an  undertaking  arose  out  of 
and  in  the  course  of  his  employment." 

These  three  cases  we  think,  dearly  show  the  line  of  demarcation.  In 
the  Sebo  Case  the  act  was  one  in  the  master's  interest,  for  his  benefit  and 
in  furtherance  of  his  business  and  liability  was  sustained.  In  the  Spooner 
Case  the  act  was  a  friendly  act  to  a  stranger,  not  in  furtherance  of  the 
master's  business;  in  the  Camahan  Case,  the  act  was  an  act  of  chivalry, 
not  in  the  -furtherance  of  the  master's  business;  in  both  these  cases  the 
act  which  caused  the  injury  did  not  arise  out  of  the  employment,  and  lia- 
bility was  denied.  That  this  court  has  constantly  kept  in  mind  the  provi- 
sion of  the  statute  requiring  that  the  accident  must  arise  out  of  the  em- 
plo)rment  will  be  diemonstrated  by  an  examination  of  our  own  authorities, 
to  a  few  of  which  we  shall  refer.  In  Clark  v.*  Clark,  189  Mich.  652,  155 
N.  W.  507,  the  claimant  was  injured  by  a  missile  thrown  by  a  party  at- 
tacking His  brother  for  whom  he  was  at  work.  Mr.  Justice  Bird,  speak- 
ing for  the  court,  said: 

"It  may  have  been  commendable  in  him  to  volunteer  to  assist  his 
brother  against  such  great  odds,  but  that  does  not  satisfactorily  answer 
the  question  what  connection  his  acts  had  with  his  employment  He  was 
not  called  upon  to  protect  his  master's  property,  as  on  the  previous  day. 
He  was  not  asked  to  assist  his  master  in  the  fight  on  the  second  day.  His 
action  was  purely  a  voluntary  one,  and  it  seefns  to  us  no  different  than  as 
though  he  had  discovered  the  same  men  fighting  with  his  brother  a  week 
afterward  ten  blocks  away,  or  as  though  claimant  had  observed  a  fight 
going  on  across  the  street  and  had  gone  there  to  get  a  better  view,  and 
while  there  had  been  hit  by  a  flying  missile  and  injured.  Had  claimant  re- 
mained at  his  work  he  would  not  have  been  injured.  His  presence  at  the 
place  of  fighting  was  in  pursuance  of  no  demand  of  his  employment." 

In  Marshall  v.  Baker- Vawter,  206  Mich.  466,  173  N.  W.  191,  the  pUin- 
tiff  was  foreman  of  the  composing  room,  and  was  shot  by  the  janitor. 
The  board  found  that  the  shot  was  fired  through  personal  spite,  and  de- 
nied liat^lity.  We  aflirmed  the  award  because  of  the  finding  of  the  board 
on  the  disputed  question  of  fact,  but  recognized  the  doctrine  of  McNicol's 
Case,  supra. 

In  Tarpper  v.  Weston  Mott  Co..  200  Mich.  275.  166  N.  W.  857,  L.  R. 
A.  1918E,  507,  we  held  that,  where  the-  injury  resulted  from  "larking,"  as 
our  English  brethren  term  it  (Fitzgerald  v.  Clarke  &  Son;  1  B.  W.  C.  C. 
197;  Federal  Rubber  Mfg.  Co.  v.  Havolic.  162  Wis.  341.  156  N.  W.  143, 
L.  R.  A.  1916D,  968).  ther^  could  be  no  recovery*  The  injury  may  occur 
when  the  employee  is  at  work  for  the  master,  and  be  produced  by  a  fel- 
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low  workman,  but  it  does  not  arise  out  of  the  employment,  and  as  we 
there  said: 

**That  the  injury  suffered  by  the  employee  must  arise  out  of  the  em- 
ployment as  well  as  in  the  course  of  the  employment  is  well  settled  by 
our  own  decisions." 

The  following  cases  are  of  interest:  Bayer  v.  Bayer,  191  Mich.  423, 
158  N.  W.  109;  Bischoif  v.  American  Car  &  Foundry  Co.,  190  Mich.  229, 
157  N.  W.  34;  Kennelly  v.  Salt  &  Lumber  Co.,  190  Mich.  629,  157  N.  W. 
378;  Borck  v.  Simon  J.  Murphy  Co.,  205  Mich.  472,  171  :N.  W.  470;  Buvia 
V.  Oscar  Daniels  Co.,  203  Mich.  73,  168  N.  W.  1009,  7  A.  L.  R.  1301; 
Guastelo  v.  Michigan  Central  R.  R.  Co.,  194  Mich.  382,  160  N.  W.  484. 
L.  R.  A.  1917D,  69;  Draper  v.  T.egents  of  University,  195  Mich.  449.  161 
N.  W.  956;  Mitchinson  v.  Day  Bros.,  6  B.  W.  C.  C.  191;  Davies  v.  Crown 
Perfumery  Co.,  Id.  649;  Collins  v.  Collins,  2  Ir.  Rep.  (1907)  104;  Aitken 
V.  Finlayson  Bousfield  &  Co.,  Ltd..  7  B.  W.  C.  C.  918;  State  v.  District 
Court,  141  Minn.  61,  169  N.  W.  275;  Erickson  v.  St  Paul  City  Ry.  Co.. 
141  Minn.  166,  169  N.  W.  533;  State  v.  District  Court,  141  Minn.  348, 
170  N.  W.  218;  note  to  Spooner  Case,  9  N.  C.  C.  647, 

This  unfortunate  accident  occurred  when  the  deceased  was  perform- 
ing an  act. of  humanity  entirely  dissociated  from  the  master's  work.  It 
did  not  arise  out  of  the  employment 

The  award'  must  be  vacated. 


POAST.  V.  OMAHA  MERCHANTS'  EXPRESS  &  TRANSFER  CO. 

(No.  22193.)  • 

(Supreme  Court  of  Nebraska.    Jan.  2^.  1922.) 

186  Northwestern  Reporter,  540. 

(Syllabus  by  the  Court) 

1.  MASTER  AND  SERVANT  —  COMPENSATION  ALLOWABLE 

FOR  TEMPt>RARY  TOTAL  DISABILITY  AND  FOR  PERMA- 

NENT  PARTIAL  LOSS  STATED. 

Where  an  employee,  working  under  the  provisions  of  the  Workmen's 
Cxmipensation  Act  before  the  1921  amendment  became  effective  (Laws 
191^1,  c.  122),  sustains  an  injury  resultibg  in  temporary  total  disability, 
he  is  entitled  to  recSVer  compensation  under  subdivision  1,  §  3662,  Rev. 
St  1913,  as  amended  by  chapter  85,  §  7,  Laws  1917,  during  the  period  of 
total  disability,  not  exceeding  300  weeks,  and,  in  addition  thereto,  when 
it  becomes  ascertainable  that  the  injury  will  result  iir  a  certain  percentage 
of  permanent  partial  loss  of  the  use  of  the  injured  member,  the  employee 
is  entitled  to  compensation  for  such  loss  under  the  provisions  of  sutKli- 
vision  3  of  said  section  3662,  Rev.  St.  1913. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  387.) 

2.  MASTER    AND    SERVANT    —    COMPENSABLE    DISABILITY 

SHOWN. 

Evidence  examined,  and  held  to  sustain  the  judgment  of' the  trial  court 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [6].) 

Appeal  from  District  Court  Douglas  County;  Wakeley,  Judge. 

Action  by  E.  W.  Poast  against  the  Omaha  Merchants'  Express  & 
Transfer  Coippaiiy  under  the  provisions  of  the  Workmen's  Compensation 
Act    Judgment  for  the  plaintiff,  and  the  defendant  appeals.     Affirmed. 
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Kennedy,  Holland,  De  Lacy  &  McLaughlin,  of  Omaha,  for  appellant. 
Bigclow,  Peterson  &  La  Violette,  of  Omaha,  for  appellee. 

Heard  before  Morrissea^',  C.  J.,  and  Letton,  Rose,  Dean,  Aldrich,  Day, 
and  Flansburg,  JJ. 

Day,  J.  This  action  is  based  upon  the  provisions  of  the  Workmen's 
Compensation  Act  (section  3642-3696,  Rev.  St  1913,  as  amended  by  cfas^ 
ter  85,  Laws  1917). 

*  It  appears  that  the  plaintiff,  while  in  the  employ  of  the  defendant,  on 
January  31,  1919,  sustained  an  injury  resulting  in  a  comminuted  fractnre 
of  the  tibia  and  fibula  of  the  left  leg  just  above  the  ankle  joint  There  is 
no  question  but  that  this  injury  arose  out  of,  and  in  the  course  of  the 
plaintiffs  employment  At  the  time  die  plaintiff  was  receiving  a  weekly 
wage  of  $24.40,  and  under  the  law  was  entitled  to  receive  compensation  at 
the  rate  of  $12  a  week.  Following  the  injury  the  plaintiff  was  taken  to 
a  hospital,  where  he  remained,  receiving  needful  medical  attention^  until 
February  21,  1919,  when  he  was  permitted  to  return  to  his  home.  About 
the  middle  of  April  he  began  walking  with  crutches,  and  a  short  time 
thereafter  began  walking  with  the  use  of  a  cane.  On  July  28,  1919,  he 
had  so  far  recovered  as  to  resume  work,  and  applied  to  the  defendant,  in 
whose  employ  he  had  been  for  21  years,  for  employment,  but  was  not  aWc 
at  that  time  to  secure  work  with  the  defendant  He  did,  however,  secure 
employment  as  a  freight  handler  with  a  railroad  company,  and  continued 
work  in  that  capacity  until  October  21,  1919,  when,  singularly  enough,  be 
again  sustained  a  fracture  of  his  left  leg  at  the  same  point  as  the  prior 
injury.  Following  the  injury  of  January  31,  the  defendant  paid  compen- 
sation to  the  plaintiff  at  the  rate  of  $12  a  week  up  to  June  27,  a  period 
of  21  weeks,  at  which  time  it  was  the  theory  of  the  defendant  that  the 
plaintiff  had  entirely  recovered,  and  that  they  were  under  no  legal  obli- 
gation to  make  further  payments.  After  plaintiff  had  received  the  second 
injury,  as  above  indicated,  he  filed  with  the  compensation  commissioner 
in  December.  1919,  a  petition  praying  for  compensation  for  permanent 
partial  disability  resulting  from  the  injury  sustained  on  January  31.  Be- 
fore the  compensation  commissioner  the  plaintiff  was  awarded  an  addi- 
tional sum  of  $42.80.  together  with  rhedical  and  hospital  expenses.  From 
the  award  of  the  compensation  commisisioner  the  plaintiff  appealed.  Upon 
the  trial  in  the  district  court  there  was  a  finding  and  judgment  that  the 
plaintiff  had  suffered  a  loss  of  35  per  cent,  of  the  normal  use  of  his  foot 
as  a  permanent  partial  disability ;  that  under  the  law  he  was  entitled  to 
compensation  for  such  permanent  oartial  disability  at  the  rate  of  $12  a 
week  for  43^  weeks,  making  an  agi^regate  sum  of  $525,  beginning  June 
27,  1919;  and  in  addition  he  was  awarded  the  sum  of  $7  hospital  expenses. 
This  sum  of  $525  was  allowed  in  addition  to  the  compensation  paid  by 
the  defendant  for  the  period  from  January  31,  1919.  to  June  27,  1919,  a 
period  of  21  weeks.     From  this  judgment  the  defendant  appeals. 

[1,  2]  It  is  first  urged  by  the  defendant  that  the  evidence  is  not  suf- 
ficient to  support  the  finding  and  judgment  that  the  plaintiff  suffered  a 
permanent  partial  disability  as  a  result  of  the  injury  of  January  31,  1919. 
Upon  this  question  the  medical  testimony  w^as  somewhat  at  variance. 
There  was  testimony  which  supported  the  plaintiffs  thecjry  that  he  had 
sustained  a  permanent  partial  disability  in  the  use  of  his  foot  One  of 
the  physicians  gave  it  as  his  opinion  that  the  plaintiff  had  lost  35  per  cent 
of  the  normal  use  of  his  foot;  that  the  plaintiff  in  using  his  foot  stood  upon 
the  outer  edge  of  the  foot,  and  was  not  able  to  stand  squarely  upon  it; 
that  the  foot  was  out  of  alignment;  and  that  the  injury  was  permanent 
•Other  physicians  gave  it  as  their  opinion  that  the  injury  was  not  of  a 
permanent  character.  There  l>eing  testimony  in  the  record  which  sup- 
ports the  judgment,  the  rule  is  well  established  that,  where  there  is  a  con- 
flict of  evidence,  the  judgment  will  not  be  set  aside  unless  it  appears  to 
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be  clearly  wrong.  Under  the  facts  of  this  case  we  are  not  at  liberty  to 
disturb  the  judgment  upon  the  ground  that  the  evidence  does  not  support 
it 

It  is  the  main  contention  of  the  defendant  that  the  total  amount  of 
plaintifTs  recovery  is  limited  to  compensation  for  43^  weeks,  and  it  is 
argued  that  inasmuch  as  the  defendant  has  heretofore  paid  to  the  plain- 
tiff compensation  for  21  weeks,  during  the  period  of  his  total  disability, 
therefore  it  should  be  required  to  pay  only  for  the  additional  period  of 
22^  weeks.  The  question  thus  presented  turns  upon  the  meaning  of  sec- 
tion 3662.  Rev.  St  1913,  as  amended  by  chapter  85,  Laws  1917.  which 
was  the  law  in  force  at  the  time  of  the  injury.  That  section  of  the  stat- 
ute establishes  a  schedule  of  compensation  to  be  paid  for  injuries  to  cn>- 
ployees  resulting  in  disability,  and  is  divided  into  several  subdivisions. 
Subdivision  1  prescribes  that  there  shall  be  paid  to  the  injured  employee 
"for  the  first  300  weeks  of  total  disabilit/'  66^/,  per  cent,  of  the  wages 
received  at  the  time  of  the  injury,  not  exceeding,  however.  $12  a  week. 
This  subdivision  does  not  contemplate  that  compensation  should  be  paid 
for  a  full  period  of  300  weeks,  unless  there  is  a  total  disability  for  that 
length  of  time.  It  is  clearly  the  meaning  of  this  subdivision  that  the  pay- 
ments should  continue  during  the  time  of  total  disability.  Subdivision  3 
prescribes  a  schedule  of  compensation  to  be  paid  for  the  loss  of  various 
members  and  provides  that  the  compensation  so  fixed  "shall  be  exclusively 
as  follows :"  Then  follows  a  number  of  short  paragraphs  declaring  what 
compensation  shall  be  paid  for  the  loss  of  various  members,  among  them, 
"for  Ac  loss  of  a  foot  66^/,  per  centum  of  daily  wages  during  125  weeks." 
Another  subparagraph  provides: 

"In  all  cases  involving  a  permanent  partial  loss  of  the  use  of  func- 
tion of  any  of  the  members  mentioned  in  subdivision  3  of  section  3662,  the 
compensation  shall  bear  such  relation  to  the  amounts  named  in  said  sub- 
division 3  of  section*  3662  as  the  disabilities  bear  to  those  produced  by  the 
injuries  named  therein." 

These  several  provisions  of  the  act  must  be  construed  together,  giv- 
ing eflfect  to  each  of  them  if  possible  to  do  so.  Under  subdivision  1  of 
section  3662,  it  appears  that  it  was  the  manifest  intention  of  the  Legisla- 
ture that  in  all  cases  the  injured  employee  is  entitM  to  compensation  for 
injuries  resulting  in  a  total  disability.  It  is  a  matter  of  common  knowl- 
edge that  most  of  the  industrial  accidents  result  in  total  disability  for 
some  time  at  least.  Where  the  employee,  for  instance,  suffers  a  broken 
limb,  it  is  certain  that  he.  will  be  totally  disabled  for  an  indefinite  period. 
Whether  such  an  injury  will  ultimately  result  in  the  total  loss  of  the 
member,  or  whether  it  will  result  in  a  permanent  partial  loss  of  the  use 
of  the  member,  or  whether  a  complete  restoration  to  normalcy  will  be  ef- 
fected, cannot  at  the  outset  be  foretold  with  any  degree  of  certainty. 
During  this  period  of  total  disability  and  uncertainty  of  the  ultimate  out- 
come, the  injured  employee  is  entitled  to  compensation  under  the  first  sub- 
division of  section  3662.  When  the  time  arrives  when  it  becomes  ascer- 
tainable that  he  will  suffer  a  total  loss  of  the  use  of  the  member,  or  a 
permanent  partial  loss  of  the  use  of  the  member,  then  the  injured  em- 
ployee is  entitled  to  compensation  under  the  provisions  of  subdivision  3 
of  section  3662.  That  this  must  have  been  the  intention  of  the  Legisla- 
ture, as  applied  to  this  class  of  injuries,  is.  we  think,  made  clear  by  a 
sunple  illustration:  Suppose  that  an  employee  receives  an  injury  to  his 
foot  of  such  a  character  that  it  is  uncertain  whether  it  will  be  neces- 
sary to  amputate  the  member.  In  order  to  save  the  foot  he  is  treated 
1^  physicians  and  surgeons  for  a  period  of  one  year,  during  which  time 
he  is  under  constant  treatment,  and  totally  incapacitated  for  work.  Dur- 
ing this  period  he  is  paid  as  for  a  total  incapacity  at  the  rate  of  $12  a 
^^>  aggregating  $624.  At  the  end  of  the  year  it  develops  that  the  ef- 
forts of  the  physicians'  and  surgeons  have  been  successful ;  the  emplpyee's 
foot  has  been  saved  from  amputation,  and  he  is  left  with  a  10  per  cent 
permanent  loss  of  the  use  of  Ae  foot,  which,  under  the  provisions  of  sub- 
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division  3  of  said  section  3662,  would  entitk  him  to  receive  compensation 
for  12H  weeks,  aggregating  $150.  It  becomes  apparent  in  the  illustration 
given  that,  if  the  limit  of  the  employee's  recovery  is  $150,  he  has  been 
overpaid,  and  would  be  owing  his  employer  the  difference  between  these 
two  amounts,  or  $474.  This  was  not  the  spirit  of  the  law. .  A  fair  coor 
struction  of  the  law  would,  imply  that  where  an  employee  sustains  an  in- 
jury resulting  in  temporary  total  disability,  but  of  such  a  character  that 
the  extent  of  the  disability  cannot  then  be  determined,  the  employee  is 
entitled  to  receive  compensation  under  subdivision  1  of  section  3662  until 
such  time,  as  a  cure  is  effected,  or  until  it  can  be  determined  definitely 
what  percentage  of  permanent  partial  loss  the  employee  will  suffer,  when 
the  provisions  of  subdivision  3  of  section  3662  apply.  This  we  understand 
to  be  the  purport  of  the  decisions  in  Hall  v.  Germantown  State  Bank, 
105  Neb.  709.  181  N.  W.  609,  and  Ulaski  v.  Morris  &  Co.  W6  Neb.  — ,  184 
N.  W.  946.  There  are  some  classes  of  injuries  in  which  it  may  be  deter- 
mined at  once  that  the  injured  party  will  lose  the  injured  member.  Many 
cases  in  which  the  first  treatment  calls  for  amputation  arise.  In  snch 
cases  it  is  at  once  ascertainable  that  the  ultimate  result  of  the  injury  will 
be  the  loss  of  the  member.  In  such  case?  it  seems  to  be  within  the  con- 
templation of  the  statute  that  the  employee  is  limited  in  his  recovery  to 
the  number  of  weeks  prescribed  in  subdivision  3  .of  section  3662  for  the 
loss  of  the  member.  The  case  of  Abel  Construction  Co.  v.  Goodman,  105 
Neb.  700,  181  N.  W.  713.  falls  within  this  latter  rule.  In  that  case,  as  we 
understand  it,  the  loss  of  the  eye  was  complete  at  the  time  of  the  accident 
From  the  foregoing  discussion,  it  follows  that  the  judgment  of  the 
district  court  is  right,  and  it  is,  therefore,  affirmed. 


URAK  V.  MORRIS  &  CO.     (No.  22208.) 

(Supreme  Court  of  Nebraska.     Jan.   13,   1922.) 

186  Northwestern  Reporter  345. 

(Syllabus  by  the  Court) 

1.  MASTER  AND  SERVANT  —  REVIEWING  COURT'S  FINDING 

IN  WORKMEN'S  COMPENSATION  CASE  CONCLUSIVE. 

Where  the  district  court  in  a  workmen's  compensation  case  finds,  on 
substantially  conflicting  evidence,  that  the  employee  was  injured  in  a  cer- 
tain manner,  such  finding  of  fact  will  not  be  reversed  on  appeal  unless 
dearly  wrong.    Swift  &  Co.  v.. Prince,  106  Neb. — ,  183  N.  W.  557. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418]6[.) 

2.  MASTER  AND  SERVANT— INJURY  IN  PERSONAL  ALTERCA- 

TION BETWEEN  EMPLOYEES  HELD  NOT  COMPENSABLE. 

An  injury  inflicted  upon  an  employee  by  a  fellow  employee  not  aris- 
ing from  any  order,  direction,  duty  or  act  connected  with  the  employment, 
but  arising  out  of  andl  occurring  during  or  immediately  following  a  per-* 
sonal  altercation  between  the  two,  concerning  matters  not  arising  out  of 
the  perfomance  or  supposed  performamce  of  any  duty  or  service  in  the 
employment,  and  resulting  f rpm  what  amounted  to  an  assault  by  one  Qpon 
the  other,  is  not  such  an  injury  as  will  entitle  the  injtired  employee  to 
compensation  from  the  employer  under  the  Workmen's  Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  $  373.) 
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Appeal  from  District  Courts  Douglas  County;    Wakelcy,  Judge. 

Proceedings  under  the  Workmen's  G)mpensation  Act  (Laws  1913,  a 
196)  by  Elizabeth  Urak,  to  recover  for  personal  injuries,  opposed  by 
Morris  &  Co.,  emplpyer.  Compensation  was  awarded  by  the  Compensar 
tion  Commissioner,  and  on  appeal  from  the  award  to  the  district  court, 
compensation  was  denied,  and  claimant  appeals.    Affirmed. 

J.  P.  Uvkk  and  Henry  J.  Beal,  both  of  Omaha,  for  appellant 
J.  C.  Kinsler,  of  Omaha,  for  ai>pellee. 

Heard  before  Letton,  Day,  and  Dean,  J  J.,  and  Blackledge  and  Tew- 
dl,  district  Judges. 

Blackledge^  D.  J.  This  cause  was  tried  in  the  district  court  for 
Douglas  county  upon  appeal  from  an  award  of  compensation  by  the  Com- 
pensation Commissioner.  There  is  no  quesion  that  the  plaintiff  sustained 
sev^e  and  probably  permanent  injury.  The  accident  occurred  in  the 
sausage  room  in  defendant's  plant  on  August  29,  1919,  the  plaintiff  being 
struck  upon  the  hip  by  a  shovel  whidi  was  in  use  by  a  fellow  workman. 
There  is  conflict  in  the  testimony  as  to  whether  the  striking  by  the  shovel 
was  accidental  purely,  or  whether  the  shovel  was  in  the  hands  of  the 
fellow  employee  and  the  blow  given  "just  for  fun,"  or  whether  the  blow 
was  given  as  the  result  of  ain  altercation  between  the  plaintiff  '<:nd  her 
fellow  employee  in  reference  to  whether  plaintiff  was  a  mem- 
ber of  a  certain  union.  It  is  also  contended  that  the  plaintiff  had,  a  day 
or  two  prior  to  the  time  of  the  particular  occurrence  of  August  29,  sus- 
tained another  fall  by  slippii^  upon  a  piece  of  meat,  as  ti^e  result  of 
which  she  injured  her  knee  or  leg.  The  evidence  as  to  this  prior  injury 
was  excluded  by  the  district  court  upon  the  theory  that  it  was  not  in- 
cluded in  the  issues*  raised  before  the  Compensation  Commissioner,  and 
that  it  was  barred  by  the  satute  of  limitattjons  at  the.  time  of  the  triaL 
The  trial  court  found,  upon  the  issues  from  the  evidence  received,  that 
plaintiff  failed  to  establish  by  a  preponderance  of  the  evidence  that  she 
was  injured  as  the  result  of  an  accident  arising  out  of  and  in  the  course 
of  her  employment,  and  that  she  was  not  so  injured,  and,  further,  that  on 
the  date  in  question  the  plaintiff  entered  into  a  controversy  with  a  fellbw 
laborer  regarding  a  matter  wholly  foreign  to  plaintiff's  employment,  to 
wit,  regarding  the  question  whether  or  not  plaintiff  belonged  to  a  certain 
unicm,  and  "that  in  the  course  of  this  controversy  the  said  fellow  laborer 
intentionally  struck  plaintiff  over  the  hip  with  a  shovel,  and  that  whatever 
injuries  plaintiff  sustained  were  the  result  of  said  assault 

Appellant  presents  two  assignments  of  efror:  That  the  court  erred, 
jirst,  in  finding  plaintiff  was  not  injured  as  the  result  of  an  acddei^  aris- 
ing out  of  and  in  the  course  of  her  employment;  and,  second,  that  the 
court  erred  in  refusing  leave  to  plaintiff  to  amend  the  pleadings  and  sub- 
mit evidence  as  to  the  prior  fall  or  injury  of  plaintiff. 

[1,  2]-  A  careful  reading  of  the  record  discloses  the  fact  that  while 
the  circumstances  surroundii^  this  sMsddent  and  which  led  up  to  it  are  not 
so  clearly  shown  as  will  enable  us  to  reach  an  entirely  satisfactory  conclu- 
sion as  to  just  what  did  take  place,  yet  that  was  the  particular  province 
of  the  trial  court,  which  was  also  better  situated  to  do  so,  and  had  the 
advantage  of  seeing  and  heaing  the  witnesses.  It  has  become  the  estab- 
lished rule  in  this  state  that  in  such  cases  the  findiner  of  the  trial  court  will 
not  be  disturbed  unless  from  the  record  the  reviewing  court  is  convinced 
that  such  finding  is  clearly  wrong.  It  cannot  be  said  that  there  is  not 
suffident  evidence  in  the  record  to  sustain  the  finding  of  the  trial  oourt 
in  this  case.  Under  the  ;terms  of  such  finding,  we  do  not  think  it  can 
reasonably  be  contended  that  the  accident  did  arise  out  of  and  in  the  course 
of  plaiptiff's  employment  There  must  be  somewhere  a  dividing  line,  and, 
unless  we  are  to  hold  that  all  acddents  or  injuries  which  result  during 
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the  term  of  employment,  or  hours  of  duty,  are  coverod  by  tiie  act,  it  would 
seem  that  this  accident  must  be  excluded.  An  eminent  authority- has  said 
that  {argument  by  analogy  in  these  cases  is  valueless  aaid  that  each  case 
must  be  decided  with  reference  to  its  own  attendant  circumstances.  Un- 
der the  finding,  the  employment  had  no  conqscdon,  causal  or  otherwise, 
with  the  injury.  It  was,  so  far  as  app^s  a  purely  personal  affair,  not 
arising  out  of  the  work  or  concerned  with  aiything  incidental  to  it  It 
was  not  shown  that  the  place  of  employment  was  either  a  dosed  shop  or 
an  open  shop,  or  that  the  matter  of  a  union,  the  subj^  of  their  quarrd, 
hskl  anything  to  do  with  plaintiff's  employment,  or  her  standmg  or  re- 
lations toward  the  employer  or  her  fellow  workmen.  The  trial  cboit 
found  that  it  was  a  personal  quarrel  between  these  two,  regarding  a  mat- 
ter that  was  wholly  foreign  to  the  plaintiff's  employment,  and,  under  the 
rule  stated,  this  finding  should  not  be  set  aside. 

With  reference  to 'the  second  assignment,  the  original  complaint  be- 
fore the  G>mpensation  Commissioner  designated  an  injury,  as  the  founda- 
tion of  the  complaint,  which  had  occurred  August  29,  1919.  There  was, 
in  fact,  an  injury,  upon  which  plaintiff  sought  to  rely,  occurring  on  that 
date.  (Therefore  the  rule  which  would  perhapse  allow  tiie  plaintiff  to 
show  a  different  date  than  that  alleged  )iad  no  application,  and  tiie  prior 
injury  became,  in  effect,  an  additional  ground  of  action  as  to  which  ^ 
statute  of  limitations  had  run  at  the  time  of  the  trial,  and  diis  evidently 
was  the  theory  upon  which  the  trial  court  acted.  However,  the  applica- 
tion made  for  amendment  and  to  be  allowed  to  introduce  evidence  as  to 
this  claimed  prior  injury  did  not  go  to  the  extent  of  a  showing;  or  offer 
of  proof,  that  such  injury  had  materially  or  substantially  contributed  to 
cause  the  plaintiff's  condition,  or  that  any  result  thereof  was  or  might 
have  been  serious,  but  was  only  to  the  exeat  "that  on  die  27th  or  28di 
day  of  August,  1919,  plaintiff  fell  to  the  floor  in  the  plant  of  Morris  & 
Ca,  striking  the  same  hip  on  a  pipe,  or  a  similar  article,  probably  about 
three  inches  in  diameter,  and  that  as  a  result  of  this  fall,  she  limtped  the 
neoct  day  and  complained  to  the  matron  and  to  one  or  two'  of  die  em- 
ployees." The  plaintiff  in  her  testimony,  which  was  first  admitted  and 
later  stricken  by  the  court,  was  to  this  effect: 

"I  fell  down.  I  cannot  tell  you  just  the  day,  but  it  was  a  day  or  two 
before  I  got  hit  with  the  shovel.  I  stepped  on  a  piece  of  meat  and  slipped 
and  fell.  I  don't  know  how  I  hurt  myself,  but  I  slipped  and  fell,  hit  toy 
knee  on  the  side  and  I  grabbed  by  the  barrel  and  that  side  sMas  brought 
close  to  the  floor,  and  every  one  stanted  to  laugh  and  I  was  scared  and 
I  got  up  quick  and  run  back  to  my  place.  Q.  when  you  say  your  si<fe, . 
wluit  do  you  mean?    A.   Left  knee." 

This  does  not,  either  by  the  testimony  given  or  by  the  offer  of  proof 
made  upon  the  application  to  amend,  carry  the  matter  far  enough  to  show 
that  the  prior  occurrence  did,  or  reasonably  oould,  have  any  material  ef- 
fect on  the  plaintiff's  condition  at  the  time  of  the  trial,  and  it  is  not  clearly 
shqwn  ta  have  been  part  of  the  issues  originally  m  the  case  or  claim  when 
it  was  before  the  Compensaticm  Commissioner.  We  cannot  say  that  the 
trial  court  erred  in  this  particular. 

It  follows  that  the  judgment  of  the  trial  court  should  be,  and  it  is,  ' 

Affirmed. 
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WAY  V.  GEORGIA  CASUALTY^  CO.     (No.  22442.) 

(Supreme  Court  of  Nebraska.    Jan.  26,  1922.) 

186  Northwestern  Reporter,  357. 

(Syllabus  by  the  Court) 
MASTER  AND  SERVANT— DISTRICT  COURT'S  FINDINGS  OF 

FACT  IN  COMPENSATION  CASE  CONCLUSIVE. 

Findings  of  the  district  court  in  determining  issues  of  fact  in  pro- 
ceedings tinder  the  workmen's  compensation  law  wiU  not  be  disturbed  on 
appeal  unless  clearly  wrong. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418[6].) 

Appeal  from  District  Court,  Lancaster  County;  Stewart,  Judge. 

Proceeding  by  CHrard  H.  Wa;^  by  Charlotte  J.  Way,  his  mother  and 
next  friend,  against  the  (korgia  Casualty  Company,  insurer,  for  personal 
injury  resnlting  while  plaintiff  was  in  the  employ  of  his  father,  C.  F.  Way. 
Judgment  for  plaintiff,  and  the  insurer  appeals.    Affirmed^ 

Brogan,  Ellick  &  Raymond,  and  Casper  Y.  Offutt,  all  of  Omaha,  for 
appellant. 

H.  N.  Mattley,  of  Lincoln,  for.  appellee. 

Heard  before  Morrissey,  C.  J.,  and  Letton,  Rose,  Dean,  Aldrich,  Day 
and  Flansburg,  JJ. 

Rose,  J.  This  is  a  proceeding  under  the  workmen's  compensation  law. 
in  a  motorcjrcle  accident  plaintiff  broke  his  right  arm  and  his  right  leg 
and  fractured  his  ^kull  March  3,  1921.  He  claims  he  was  at  the  time  en- 
gaged. iiT  the  service  of  his  father,  C.  F.  Way,  in  the  capacity  of  an  em- 
ployee of  the  Elm  Paric  Grocery,  in  Lincoln,  at  $25  a  week.  Defendant 
is  chai^^  with  liability  as  an  insurer.  TlJe  claim  was  presented  to  the 
compensation  commissioner  and  rejected.  Plaintiff  appealed  to  the  dis- 
trict court,  where  he  was  awarded  $645,  including  $200  for  hospital  ex- 
penses. He  was  also  allowed  $10  a  week  for  11  weeks.  From  this  judg- 
ment defendant  has  appealed. 

Two  questions  are  presented  by  the  appeal :  The  ^rst  is  that  the 
evidence  is  wholly  insufficient  to  sustain  a  finding  that  plaintiff  was  an 
emplo3ree  of  his  father  within  the  meaning  of  the  workmen's  compensa- 
tion law ;  die  view  of  defendant  being  that  plaintiff  and  his  father  were 
partners  in  the  grocery  business.  The  second  point  is  that  the  evidence 
fails  to  show  the  injuries  arose  out  of  and  in  the  course  of  the  empl<>y- 
ment  of  plaintiff;  who,  as  contended  by  defendant,  was  not  on  duty  .at  the 
time  of  the  accident.  These  propositions  were  clearly  pres^ted  in  the 
brief  of  defendant  and  were  ably  argued  at  the  bar,  but  it  is  nevertheless 
die  unanimous  opinion  that  there  is  a  reasonable  view  of  the  evidence  in 
which  it  sustains  the  findings  of  the  trial  court  on  both  issues  of  fact 
The  appeal,  therefore,  is  controlled  by  the  familiar  rule  that  findings  of 
die  district  court  in  determining  issues  of  fact  in  proceedings  under  the 
workmen^s  compensation  law  (Laws  1913,  c.  196)  will  not  be  disturbed 
,00  appeal  unless  clearly  wrong. 

Affirmed. 
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MOORE  V.  HOYT.     (No.  1737.) 
(Supreme  C^urt  of  New  Hampshire.     Merrimack.     Oct  4.  192-^) 
116  Atlantic  Reporter,  29. 

1.  MASTER  ANR  SERVANT— MINOR'S  ELE(mON  UNDER  COM- 
PENSATION ACT  VOIDABLE. 

Workmen's  Compensation  Act,  §  4,  providing  that  election  by  the  em- 
ployee to  proceed  under  the  act  is  a  bar  tQ  recovery  at  common  law,  does 
not  make  an  election  by  a  minor  binding  upon  him  and  the  provision  of 
section  8  that  the  guardian  6f  a  "mentally  incompetent"  employee  may  act 
for  him  does  not  show  a  legislative  intent  to  make  a  minor's  election  bind- 
ing. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  357.) 

Z  MASTER  AND  SERVANT— NEGUGENCE  AS  TO  MINOR  EM- 

PLOYEE  HELD  FOR  JURY. 

In  an  action  by  an  infant  employee  for  injury  by  a  defective  stamping 
machine,  evidence  that  the  employee  was  inexperienced  uid  not  properly 
instructed,  and  that  the  machine  was  unusually  dangerc  ,  held  sufficient 
to  take  the  case  to  the  jury. 

(For  other  cases,  see  Master  and  Servant  Dec  Dig   {  286(2].) 

Exceptions  from  Superior  Court  Merrimack  County. 

Action  by  Andrew  G.  Moore,  guardian  of  Albert  M.  Moore,  against 
Adrian  Hoyt-  From  judgment  for  plaintiff,  defendant  excepts.  Over- 
.ruled. 

C^se  for  negligence.  Trial  by  jury  and  verdict  for  the  plaintiff.  Al- 
bert Moore  was  employed  in  the  defendant's  factory.  The  defendant  had 
accepted  the  provisions  of  Laws  1911,  c.  163,  and  the  case  ^as  tried  at 
common  law. 

Albert  was  18  years  old  at  the  time  of  the  accident.  He  had  had  but 
little  experience  with  maCchinery  and  was  put  to  work  upon  a  stamping 
machine  cutting  out  small  pieces  of  brass.  The  die  was  operated  l^  a 
foot  treadle,  and  if  the  operative  kept  his  foot  upon  the  treadle  too  long, 
or  if  the  machine  was  defective,  it  would  repeat,  bringing  the  die  down 
a  second. time.  While  Albert  was  engaged  in  this  work  the  machine  re- 
peated 'for  some  cause  unknown  to  him.  and  his  fingers  were  caught  and 
injured.  A  workman  who  was  put  upon  the  machine  immediately  tiiere- 
after  found  that  the  machine  was  worn  and  tripped  easier  than  the  others. 
It  repeated  with  him  several  times  when  his  foot  was  not  on  the  treadle, 
and  he  complained  of  it  to  the  boss. 

The  defendant's  motions  for  a  nonsuit  and  a  directed  verdict  were 
denied,  su'  *ect  to  exception. 

After  the  accident  a  man  described  as  an  "insurance  agent"  came  to 
Albert  and  took  his  statement  wherein  it  is  said  that  he  kept  his  foot 
upon  the  treadle  too  long.  At  the  trial  Albert  denied  that  such  was  the 
fact,  and  he  and  others  testified  that  when  the  statement  was  taken  he  in- 
sisted that  the  machine  must  have  repeated  from  some  other  cause.  The 
agent  declared  that  it  could  not  be  so ;  that  it  ^ould  be  better  for  Albert 
to  say  he  kept  his  foot  upon  the  treadle;  that  half  pay  was  all  that  he 
cotild  get;  and  that  it  would  be  better  for  him  to  accept  it  Thereupon 
the  statement  was  signed,  and  compensation  for  several  weeks  was  ac- 
cepted and  receipted  for.  Albert  then  repudiated  the  settlement,  notified 
the  defendant  to  that  effect,  and  tendered  back  the  money  he  had  received. 
Subject  to  the  exception,  the  court  ruled  that  there  was  a  right  to  rescind 
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In  arguing  the  case  to  the  jury  the  plaintiff's  counsel  claimed  that 
the  statement  was  obtained  by  the  artifices  o£  the  insurance  agent  and  was 
not  true.     The  defendant  excepted. 

Robert  \V.  Upton  and  Joseph  C.  Donovan,  both  of  Concord,  for  plain- 
tiff. 

Lucier  &  Lticier  and  AJvin  J.  Lucier,  all  of  Nashua,  for  defendant. 

Peaslee,  J.  [1]  The  Employers'  Liability  Act*  provides  that— 
"*  *  *  In  case  the  injured  workman  ♦  ♦  ♦  snail  avail  himself  of 
this  act  either  by  accepting  any  compensation  hereunder,  by  giving  the 
notice  hereinafter  prescribed,  or  by  beginning  proceedings  therefor  in  any 
manner  on  account  of  any  such  injury,  he  shall  be  barred  from  recovery 
in  every  action  at  common  law  or  under  any*  other  statute  on  account  of 
the  same  injury."    Laws  1911,  c.  163,  §  4. 

In  the  present  case  the  injured  employee  was  a  minor  and  accepted  and 
receipted  for  compensation  for  several  weeks.  He  then  repudiated  the 
transaction,  tendered  back  the  money  that  had  been  paid  to  him.  and  fully 
rescinded  the  election  to'  take  under  the  act,  so  far  as  he  could  do  so  le- 
gally. The  ruling  that  thereafter  he  could  maintain  an  action  at  common 
law  presents  the  question  whether  the  statute  makes  an  election  under 
it  by  a  minor  binding  upon  him,  or  whether  he  has  the  same  privilege  in 
this  matter  as  in  others  of  a  similar  kind. 

Whether  such  election  is  to  be  treated  as  contractual  in  its  nature, 
or  whether  the  statute  provides  for  a  change  of* status  at  the  election  of 
the  employee,  is  not  of  controlling  importance  here.  The  test  to  deter- 
mine the  effect  of  a  minor's  acts  is  not  the  fact  that  they  would  result 
in  a  contract  obligatign  (if  binding  upon  him),  but  whether  they  are  acts 
requiring  the  exercise  of  knowledge,  judgment  and  discretion  in  the  sur- 
render or  acquisition  of  his  rights,  or  in  the  assumption  of  liability  by 
him.  ''If  the  rule  was  otherwise,  the  protection  which  the  law  extendi 
to  him  woukl  be  completely  eluded."  Person  v.  Chase.  37  Vt.  647,  649.  88 
Am.  Dec.  630.  The  result  of  the  election  here  claimed  would  amount  to 
a  release  or  discharge  of  the  defendant's  common-law  liability  for  the 
accident.  That  it  would  be  voidable  at  common  law  does  not  admit  of 
serious  doubt  Yotmg  v.  Sterling  Leather  Wiorks.  91*  N.  J.  Law,  289,  102 
Atl.  395.  ''The  general  rule  of  Sie  present  day  is  that  an  infant  shall  be 
bound  by  no  act  which  is  not  beneficial  to  him."  Schouler,  Dom.  Rel.  § 
400. 

Beliveau  v.  Amoskeag  Co.,  68  N.  H.  225,  40  Atl.  734.  44  L.  R.  A. 
167,  73  Am.  St.  Rep.  577,  is  relied  upon  by  the  defendant.  The  decision 
in  that  case  is  that  the  acts  of  an  attorney  employed  by  the  minor's  next 
friend,  through  whom  a  suit  has  been  brought,  are  binding  upon  the  minor. 
This  is  put  upon  the  ground  that  the  next  friend  is  in  law  a  representative 
of  the  minor  and  is  clothed  with  power  to  conduct  the  suit  The  whole 
tenor  of  the  opinion  carries  the  implication  that,  if  the  minor  had  at- 
tempted to  act  independently,  she  would  not  have  been  bound.  The  case 
has  only  a  remote  bearing  upon  the  present  controversy,  but  4is  far  as  it 
goes  it  is  an  authority  for  the  plaintiff  rather  than  for  the  defendant  There 
is  nothing  in  the  opinion  to  cast  any  doubt  upon  the  accepted  rule  that  in 
general  minors  may  avoid  their  acts.  Stack  v.  Cavanaugh,  67  N.  H.  149, 
30  Atl.  350. 

Nor  is  there  anything  in  the  language  of  the  statute  to  indicate  a  leg- 
islative intent  to  curtail  the  rights  of  minors  in  this  respect.  The  sugges- 
tion that,  as  one  purpose  of  the  act  was  to  induce  employees  to  accept  its 
provisions  (Sullivan  Machinery  Co.  v.  Stowell,  114  Atl.  873),  therefore 
existing  rights  of  minors  are  abrogated,  is  not  of  a  convincing  character. 
The  statute  seeks  to  induce  acceptance  by  the  offer  of  benefits  thought  to 
be  calculated  to  appeal  to  the  judi^ment  of  employees.  But  their  judg- 
ment is  still  to  be  exercised ;  and  it  is  not  to  be  presumed  that  a  provision 
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that  rights  shall  be  cut  oflF  by  the  exercise  of  judgment  in  making  a  selec- 
tion was  intended  to  apply  to  those  who  in  the  eye  of  the  law  hare  no 
judgment.  It  is  not  reasonable  to  infer  that  a  proposition  calling  for  the 
exercise  of  qualities  commonly  lacking  in  ininors  was  intended  to  be  ap- 
plicable to  them. 

It  is  also  urged  that  the  provision  of  section  8  that,  if  the  emptoyee 
is  ''mentally  incompetent/'  his  guardian  may  act  for  him  in  these  matters, 
shows  that  minors  are  to  act  for  themselves ;  otherwise*  they  would  hare 
been  mentioned  therein.  The  argument  is  that  the.  legislative  intent  was 
to  protect  those  who  are  mentally  incompetent  because  they  are  abnormal, 
and  at  the  same  time  to  leave  without  protection  those  whose  normal  ooo- 
dition  is  one  of  incompetency.  The  use  of  the  eJQ>ression  "mentally  in- 
competent"^ instead  of  the  statutory  terms  'insane  (P.  S.  c.  179)  and 
"disabled"  "(Laws  1899,  c.  35)  suggests  an  intent  that  the  provision  shall 
have  a  broader  application.  The  term  used  is  an  appropriate  one  to  de- 
.  scribe,  not  only  the  insane,  but  also  the  infirm  and  the  immature.  The 
thought  expressed  by  the  Legislature  was  that  the  election  should  be 
bindmg  only  when  made  by  one  fully  competent  to  transact  his  ordinary 
business. 

The  Legislature  has  the  rijght  to  take  away  the  protection  whidi  the 
law  has  always  ^ven  to  minors ;.  but  such  a  radical  departure  from  well- 
established  principles  cannot  be  shown  by  doubtful  inferences  or  uncertain 
implication.  If  such  a  change  had  been  intended,  it  should  have  been,  and 
probaUy  would  have  been,  plainly  exiH-essed.  The  utmost-  that  can  be 
said  for  the  defendant  upon  this  question  is: 

"That  the  Legislature  in  passing  this  act  dkl  not  have  in  mind  such 
a  case  as  here  is  presented.  *  *  *  The  Legislature  simply  had  not  cov- 
ered the  case."  King  v.  Viscoloid  Co..  219  Mass.  420,  42<  105  N.  E.  96S. 
989  (Ann.  Cas.  1916D.  1170). 

^  There  was  no  error  in  the  ruling  that  the  action  at  law  could  be 
nuiintahied.  Hie  same  conclusion  was  readied  in  England  upon  a  some- 
what similar  statutory  provision.  Stevens  v.  Duxbridge  Iron  Works  Co. 
419041,  2  K.  B.  22S. 

[2]  The  defendant's  motions  for  a  nonsuit  and  for*  a  directed  ver- 
dict booauae  of  insufliciencv  in  the  ^dence  were  also  rightly  denied. 
There  was  testinnony  that  tlie  employee  was  immature  and  inexperienced, 
that  he  was  not  properly  instructed,  and  that  the  machine  he  was  put  to 
work  upon  was  out  of  repair  and  unusually  dangerous  to  x>perate.  It 
oould  be  found  that  the  aqcident  resulted  from  a  combination  of  these 
conditions,  and  that  the  defendant  was  liable  therefor. 

[3]  A  atatement  by  the  employee  was  taken  shortly  after  he  was  in- 
jured, it  assigned  a  cause  for  the  accident  for  which  the  defendant  would 
not  be  liaise.  It  is  insisted  that  this  statement  should  be  taken  to  be  true, 
and  that  therefore  the  case  should  not  have  been  submitted  to  the  jury. 
But  there  was  also  evidence  that  Moore  refused  to  assign  such  a  cause  for 
the  accident  until  urged  to  do  so  by  the  man  who  took  the  statement,  and 
who  insisted  that  the  accident  could  have  happened  in  no  other  way.  At 
the  trial  Moore  denied  the  existence  of  this  cause,  and  it  was  fob  the  jury 
to  pass  upon  the  discrepancy. 

The -plaintiff  claimed  to  avoid  the  election  to  take  under  the  act  upon 
the  ground  that  the  acceptance  was  induced  by  fraud,  as  well  as  becituse 
of  infancy.  When  the  presiding  justice  ruled  that  the  plaintiff  could  avoid 
upon  the  latter  ground,  the  issue  of  fraud  was  withdrawn  from  the  jury. 
Subject  to  expectation,  the  paintiff's  counsel  was  permitted  to  argue. to 
the  iury  that  the  statement  before  referred  to  was  obtained  by  fraud. 

The  ruling  withdawinff  from  the  consideration  of  tiie  jury  the  issue 
of  fraud  in  obtaining  a  consent  to  accet  compensation  did  not  remove 
from  the  case  the  question  how  aild  under  what  circumstances  the  stste- 
.ment  was  given.  The  accuracy  or  inaccuracy  of  the  statement  was  a 
vital  question  in  the  case,  and  comment  upon  any  fact  in  evidence  bearing 
thereon  was  legitimate  argument 


Digitized  by  VjOOQIC 


1922.]        MERRILL  v.  PENASCO  LUMBER  CO.     (N.  M.)  437 

The  claim  that,  beoause  the  party  who  took  the  statement  was  merely 
described  as  an  insurance  agent,  therefore  it  did  not  appear  that  the  de- 
fendant was.  liable  for  his  conduct,  is  beside  the  mark.  It  is  not  necessary 
to  decide  whether  the  defendant  in  taking  advantage  of  what  the  insurance 
agent  did,  would  be  bound  by  his  acts.  Conceding  that  the  defendant 
would  not  be  so  bound,  the  circumstances  under  which  the  statement  was 
made  were  plainly  competent  evidenqe  tending  to  show  how  much  or  how 
little  weight  should  be  given  to  the  admissions  contained  therein.  Whit- 
man V.  Morey,  63  N.  H.  448.  2  Atl.  ^ 

Exceptions  overruled.    All  concurred. 


MERRILL  V.  PENASCO  LUMBER  CO.  rr  al.     (No.  2625.) 

(Supreme  Court  of  New  Mexico.    Jan.  \3;  1922.) 

204  Pacific  Reporter,  72. 

(Syllabus  by  the  Court) 
1.  MASTER    AND    SERVANT  —  DEPENDENCY    WITHIN    COM- 
PENSATION ACT  QUESTION  OF  FACT. 

Acttual  dependency  within  the  meaning  of  the  Workmen's  Compen- 
sation Act  is  a  question  of  fact,,  to  be  determined  by  the  circumstai^aes  of 
each  case. 

(For  other  cases,  see  Master^ and  Servant,  Dec.  Dig.  §  388.) 

Z  MASTER  AND  SERVANT—DEPENDENCY  WITHIN  COMPEN- 
SATION ACT  NOT  PROVED  BY  LIABILITY  TO  SUPPORT. 
Legal  liability  to  support  does  not  of  itself  prove  dependency. 
(For  other*  oases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

3.  MASTER  AND  SERVANT— DEPENDENCY  WITHIN  COMPEN- 

SATION ACT  NOT  NEGATIVED  BY  NONSUPPORT. 

Failiire  of  a  husband  to  support  his  wife  and  children  for  a  consid- 
erable time  prior  to  the  accident  which  caused  his  death  does  not  of  itself 
prove  that  they  were  not  actual  dependents. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

4.  MASTER  AND  SERVANT— INJURY  BY  FALLING  TREE  HELD 

TO  "ARISE  OUT  OF  EMPLOYMENT"  WITHIN  COMPENSA- 
TION ACT. 

An  accident  to  a  workman  employed  in  a  forest,  caused  by  a  falling 
tree,  and  resulting  in  his  death,  under  the  circumstances  of  this  case,  arose 
out  of  his  employment  within  the  meaning  of  the .  Workman's  Compen- 
sation Act 

(tor  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.)  ^ 
(For  other  definitions,   see   Words   and   Phrases,   First   and   Second 
Series,  Course  of  Employment.) 

Appeal  from  District  Court.  Otero  County;   Ed  Mechem,  Judge. 

Proceeeding  by  Ida  B.  Merrill  against  the  Penasco  Lumber  (3om-- 
pany,  employer,  and  the  Western  Indemnity  Company,  insurer,  for  com- 
pensation under  the  Workmen's  Compensation  Act  for  the  death  of  plain- 
tilfs  husband,  J.  M.  Merrill.  Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 
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W.  H.  Winter  and  Winter,  Goldstein,  Miller,  McBroom  &  Scott,  all 
of  El  Paso,  Tex.,  for  appellants. 

Lee  R.  York,  of  Alamogordo,  for  appellee. 

Davis,  J.  In  March,  1920,  J.  M.  Merrill  was  an  employee  of  the 
Penasco  Lumber  G)mpany.  working  in  the  woods  in  the  Sacramento 
mountains  as  a  teamster.  On  the  3d  of  that  month  he  was  driving  a  team 
skidding  logs.  It  was  a  very  windy  day,  one  of  the  witneses  describing 
the  wind  as  a  ''fierce  gale."  Many  trees  blew  down,  not  an  uncommon 
ocourVence  in  those  woocfs.  One  of  these  trees  in  falling  struck  Merrill 
and  killed  him.  No  one  was  working  on  the  tree,  and  his  employer  in 
no  way  caused  its  fall.  Merrill  was  a  married  man  with  three  children. 
This  proceeding  was  commenced  by  the  widow  on-  behalf  of  herself  and 
children  to  recover  the  compensation  for  his  death  allowed  by  the  Work- 
man's G>mpensation  Act.    Judgment  was  rendered  in  her  favor. 

[1]  Appellants  contend  that  the  widow  and  children  were  not  actual 
dependents  upon  Merrill,  and  consequently  not  entitled  to  compensatioa 
The  argument  is  that  the  burden  was  upon  them  to  show  actual  depend- 
ency under  chapter  83.  §  12  (J)  2,  Laws  1917,  and  that  they  failed  in  the 
proof,  and  indeed  proved  the  contrary,  since  it  was  shown  that  at  the 
time  of  his  death  Merrill  was  not  actually  supporting  them.  The  statute 
provides  that  a  widow,  if  living  with  the  degeased,  or  legally  entitled  to 
be  supported  by  him,  and  actually  dependent  upon  him,  is  entitled  to  com- 
pensation under,  the  act.  Appellee  and  deceased  were  living  separate  and 
apart  at  the  time  of  his  death,  but  she  was  still  legally  entitled  to  his  sup- 
port. She  was  without  income  of  her  own.  She  had  done  washing,  iron- 
ing, and  canvassing^  had  received  a  small  sum  of  money  from  the  sale  of 
a  piece  of  property,  and  had  had  some  assistanoe  from  her  father  and 
uncles.    From  these  sources  she  had  supported  herself  and  her  children. 

While  the  statute  uses  the  word  "actually"  as  limiting  the  word  "de- 
pendent," this  can  mean  nothing  more  than  that  the  widow  must  have  been 
dependent  in  factt  as  well  as  in  law.  In  a  sense  every  wife  and  child  i» 
legally  dependent  upon  the  luisband  and  father,  and  there  may  in  some  in- 
stances be  a  distinction  between  such  legal  dependency  and  the  dependency 
in  fact  contemplated  by  the  statute.  .  Courts  have  met  with  considerable 
difficulty  in  laying  down  a  general  rule  as  to  who  are  actually  dependents 
under  such  a  statute,  and  the  rules  established  are  of  a  negative  rather 
than  a  positive  character.  It  seems  to  be  well  settled  by  authority  that 
the  existence  of  a  marriage,  with  conseauent  liability  to  support  does  not 
of  itself  prove  actual  dependency,  and  instances  easily  come  to  mind  of 
married  women  who  are  not  actually  dependent  upon  their  husbands  for 
support.  M-any  statutes  create  a  presumption  of  dependency  in  favor  of 
certain  classes,  but  ours  does  not,  following  irt  this  respect  the  original  Eng- 
lish act.  But  just  as  the  existence  of  the  marital  status  does  not  of  itself 
prove  dependency,  so  tlie  lack  of  actual  support  by  the  husband  does  not 
of  itself  negative  dependency.  The  failure  to  support  is  only  one  circum- 
stance for  consideration.  The  reasons  for  it,  the  length  of  its  continuance, 
the  mutual  attitude  and  means  of  the  parties,  the  probable  resumption  of 
duty,  and  other  similar  matters  may  have  a  distinct  bearing  on  the  sub- 
ject. If  dependency  were  determined  only  by  the  fact  of  contribution  to 
support,  a  wife  and  children  might  be  dependent  one  wedc  and  oeasc  to 
he  the  next  according  to  the  caprice  of  the  husband  and  father.  Such  a 
theory  lacks  support  from  authority.  In  Parson  v.  Murphy.  101  Neb. 
542.  163  N.  W.  847,  L.  R.  A..  1918F,  47Q.  a  mother  was  held  to  be  de- 
pendent on  her  son  although  he  had  not  actually  supported  her  and  was 
not  contributing  to  her  support  at  the  time  of  his  death.  He  had  written 
five  months  beitore  that  he  would  come  and  live  with  her  and  support  her 
but  for  reasons  beyond  his  control  did  not  do  so.    The  court  said: 

''Defendants*  argument  on  this  point  cannot  be  sustained.  ^  We  believe 
the  statute  is  susceptible  of  an  interpretation  that  more  nearly  accords 
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with  the  mani  purpose  of  its  enactment  The  act  is  one  of  general  interest* 
not  only  to  the  workman  and  his  employer,  but  as  wdl  to  the  state,  and 
it  should  be  so  construed  4hat  technical  refinements  of  interpretation  will 
not  be  permitted  to  defeat  it  Among  its  objeots  are  these:  That  the 
cost  of  the  injury  may  be  charged  to  the  industry  in  which  it  occurs;  the 
IH-evention  of  tedious  and  costiy  litigation;  a  speedy  settlement  between 
emplojrer  and  en^loyee;  and  to  prevent  dependent  persons  from  beconor 
ing  a  public  burden.  *  *  *  It  is  not  showtn  that  the  widow's  ^on  made 
any  oontributions  to  her  support  But  in  any  event  this  feature  is  not 
inH>ortant  in  view  of  our  holding  that  the  question  of  contribution,  as  it 
is  contended  for  by  defendants,  is  not  controlling.    ♦    ♦    ♦ 

''That  plaindfifs  son  was  capable  of  earning  the  wages  usual  to  his 
employment  affirmatively  appears.  ♦  ♦  ♦  But  for  the. accident  he  would 
now,  in  human  probability,  be  a  wage-earner,  and  thus  be  in  a  position  to 
supply  plaintiff  in  pursuance  of  his  promise.  It  is  always  presumed,  until 
overcome  by  proof,  that  a  man  will  do  his  duty.  It  cannot  be  known  9XSfi 
will  not  be  presumed,  that  Nels  Parson,  if  living  would  be  unmindful  of 
his  filial  dtity,  with  or  without  promise,  to  support  his  aged  and  de- 
pendent parcint  The  question  of  legal  liability  to  support  does  not  of 
itself  determine  the  question  at  issue." 
In  Re  Carroll,  65  Ind.  App.  146,  116  N.  E.  844,  the  court  said: 

"Among  the  elements  that  are  indicia  of  a  state  of  dependency  are  an 
obligation  to  support,  the  fact  that  contributions  have  been  made  to  thdt 
end,  that  the  claimant  in  any  qase  is  shown  to  have  relied  on  such  contri- 
butions and  their  continuing,  and  the  existence  of  some  reasonable  grounds 
as  a  basis  for  a  probability  of  their  continuance,  or  of  a  renewal  thereof, 
if  interrupted.  We  would  not  be  understood  as  indidatidg  that  all  these 
elements  must  exist  in  each  ciise,  in  order  that  there  may  be  a  state  of 
dependency." 

In  Sweet  v.  Sherwood  Ice  Co.,  40  R.  I.  203,  100  Atl.  316,  the  doctrine 
was  recognized  that,  while  the  obligation  to  support  does  not  of  ift^i 
determine  dependency  yet,  when  sudb  legal  obligation  is  coupled  with  a 
reasonable  probability  that  it  will  be  fulfilled,  it  constitutes  one  of  the  tests 
of  dependenctjr.  Case  notes  upon  this  question  will  be  found  in  L.  R.  A. 
1918F,  483.  and  Ann.  Cas.  1918B,  749. 

(2,  3]  Coming  now  to  the  particular  facts  in  this  case,  we  find  that 
Merrill  and  his  wife  separated  in  March,  1918,  Merrill  remaining^  in  the 
vicinity  for  a  short  time  and  then  going  to  Kentucky.  Before  leaving  he 
arranged  with  local  merchants  to  furnish  her  with  groceries  and  dry 
goods,  paying  the  bills  thus  contracted  up  to  about  July,  1918.  -  He  sent 
her  money  on  two  occasions.  After  this  he  became  sick,  and  wrote  his 
sister  saying  he  was  unable  to  work,  and  to  send  him  money.  Shortly 
before  the  emplojrment  in  which  he  met  his  death  he  returned  to  the  place 
of  his  wife's  residence,  gave  her  a  small  sum  of  money,  and  tofd  her  he 
was  going  to  support  her  and  the  ichildrjen,  and  that  he  did  not  want  her 
to  work  longer.  She  could  reasonably  expect  this  promise  to  be  kept, 
and  there  was  probability  that  her  expectations  would  be  realized.  Wifii- 
out  the  temporary  aid  from  the  proceeds  of  the  sale  of  her  proprty,  and 
without  the  voluntary  assistance  of  her  family,  her  ability  to  support  her- 
self and  children  may  be  doubted.  In  spite  of  his  failure  to  contribute 
to  her  support  for  a  coniderable  period,  and  of  the  fact  that  she  was  able 
io.nvaintain  herself  and  her  children  in  some  fashion  through  her  own 
efforts,  and  with  the  assistance  of  her  relatives,  we  conclude  that,  under 
the  circumstances  shown,  she  and  they  were  nevertheless  actual  depend^ 
ents  upon  him  at  the  time  of  his  death  within  the  meaninor  of  the  statute. 

[4]  Appellants  further  contend  that  the  accident  which  caused  Mer- 
rill's death  did  not  arise  out  of  his  employment  and  afgue  that  the  tree 
fell  through  no  act  or  negligence  of  the  employer  but  bediuse  of  a  vio- 
lent storm,  for  which  no  human  agency  oould  be  responsible,  and  it  4s 
argued  that  the  employee  was  in  no  greater  danger  from  such  accident 
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than  were  the  other  employees  or  the  general  public.  If  we  were  dealing 
with  a  oommpn-law  action  for  personal  injuries  to.  an  employee,  the  neg- 
ligence of  the  employer  would  be  the  first  suWect  of  inquiry,  for  it  would 
be  tihe  basis  of  the  liability.  But  no  such  ques^on  arises  under  the  Work- 
man's Compensation  Law.  The  econlomic  theory  of  its  enactment  is  to 
place  Upon  the  industry  instead  of  upon  the  individual  the  loss  resulting 
from  injuries  to  its  employees,  and  the  loss  is  to  be  thus  shifted  in  the 
case  of  all  accidents-  arisimg  out  of  and  in  the  course  of  the  employment 
It  is  a  new  liability  created  entirely  by  statuta  artd  having  no  rdation  in 
principle  or  effect  to  that  which  arose  at  common  law  for  injuries,  or 
under  statutory  provisions  covering  death  by  wrongful  act 

The  words  "arising  out  of"  the  employment  are  found  in  the  original 
English  act  and  are  in  the  statutes  of  most  of  the  states.  The  question 
as  to  whether  a  particular  accident  falls  within  their  scope  has  been  the 
subject  of  frequent  decisions.  Certainly  *  the  employment  must  have  had 
some  causal  connection  with  the  accident;  the  accident  must  result  from 
a  risk  reasonably  incident  to  the  employment,,  or  the  injury  cannot  be  said 
to  arise  out  of  it  A  risk  common  to  the  public  generally,  and  not  i^ 
creased  by  the  circumstances  of  the  employment  would  not  fall  within  this 
language  of  the  act  A  risk  peculiar  to  thb  industry  certainly  woukL 
Between  the  two  extremes ;  comes  the  gradation  in  instances  which  are 
more  difficult  of  solution  as  they  reach  middle  ground. 

The  rule  is  illustrated  by  the  decisions  in  cases  where  the  death  of  the 
employee  was  caused  by  lightning.  Without  attempting  to  law  down  an  ab- 
solute rule,  for  each  case  must  be  determined  according  to  its  own  faqtSk 
the  authorities  seem  to  hold  that  if  the  deceased  by  reason  of  his  employ- 
ment was  exposed  to*  a  risk  of  injury  by  a  storm  or  other  action  of  thd 
elements  gr<fater  than  that  to  which  the  public  was  subject,  or  his  employ- 
ment necessarily  accentuated  the  natural  hazard,  the  injury  arose'  out  of 
the  employment.  Thus  in  State  v.  District  Court;  129  Min?L  502,  153  N. 
W.  119,  L.  R.  A.  1916A,  344,  dealing  wih  the  death  by  lightning  of  the 
driver  of  an  ice  wagon  whose  duties  required  him  to  be  out  of  doors  at 
all  times  and  in  substantial  disregard  of  weather  conditions,  and  in  hold- 
ing that  such  an  accident  arose  out  of  his  employment,  the  court  said : 

"If  the  deceased  was  exposed  to  injury  from  lightning  by  reason  o^ 
his  employment,  something  more  than  the  normal  risk  to  which  all  are 
subject,  if  his  emplyoyment  necessarily  accentuated  the  natural  hazard 
from  lightning,  and  the  accident  was  natural  to  the  employment,  though 
unexpcteted  or  unusual,  then  a  finding  is' sustained  that  the  accident  from 
lightning  was  one  'arising  out  of  employment'  An  injury,  to  come  within 
the  Compensation  Act  need  not  be  an^  anticipated  .one ;  nor,  in  general, 
need  it  be  one  peculiar  to  the  particular  employment  in  which  he  is  en- 
(^aged  at  the  time." 

A  general  discussion  of  the  principle  applicable  will  be  found  in  28 
R.  C.  L.  796.  and  many  cases  are  collected  in  the  notes  to  Central  111. 
Public  Service  Co.  v.  Industrial  Commission.  13  A.  L.  R.  974. 

Examining  the  facts  of  the  case  now  before  us,  we  find  that  the  ac- 
cident occurred  in  the  course  of  lumbering  operations  in  the  Sacramento 
mountains.  It  needs  no  proof  to  show  that  the  mountain  regions  of  New 
Mexico  are  subject  to  .sudden  fierce  and  violent  storms.  It  is  a  matter 
of  common  knowledge  that  the  blowing  down  of  trees  in  such  storms  is 
not  an  unusual  occurrence,  and,  if  proof  were  necessary  as  to  the  par- 
ticular region  where  thi^  accident  occurred,  it  is  found  in  the  evidence. 
The  risk  of  injury  from  the  falling  of  such  trees  is. one  naiturally  inci- 
Jlent  to  an  employment  in  that  industry,  and  one  which  both  employer  and 
employee  must  anticipate.  Their  work  is  necessarily  in  the  woods  among 
the  trees,  and  usually  far  from  considerable  habitations.  The  employees 
from  the  very  conditions  under  which  they  must  work  are  subjected  to 
this  risk  in  a  much  greater  degree  than  the  general  public    Their  work  is 
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ca.rried  on  in  a  place  peculiarly  subject  to  such, danger.  Under  tiie  prin- 
ciple alr^y  pointed  oiit,  the  accident  which  i&^the  basis  of  this  jH-oceed- 
ing  did  not  arise  out  of  the  employment 

The  decision  of  the  district  court  was  correct,  and  is  affirmed,  and  it 
is  so  ordered. 

Raynolds,  C  J.,  ^nd  Paricer,  J.,  concur. 


TURPIN  V.  ST.  REGIS  PAPER  CO.  et  al. 

(New  York  Supreme  Court,  Appellate  Division,  Third  Department  De- 
cember 28,  1921.) 

.192  New  York  Supplement,  85. 

L  MASTER  AND  SERVANT  —  PERCENTAGE  OF  LOSS  OF  VI- 

SION  MATTER  OF  ESTIMATE.  AND  QUESTION  OF  FACT 

FOR  INDUSTRIAL  BOARD. 

The  percentage  of  loss  of  vision  is  at  best  a  matter  of  rough  estimate 
and  approximation,  and  the  question  is  one  of  fact  for  the  Industrial 
Board,  to  be  determined  by  it  on  such  proof  as  physicians  may  give,  in 
accordance,  however,  with  its  own  experience,  good  sense,  and  judgment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [9].) 

2.  MASTER  AND  SERVANT  —  ELEMENTS  OF  EVIDENCE  OF 
LOSS    OF    VISION,    WITHIN    COMPENSATION    LAW,    IN- 
CLUDE/FIELD  VISION"  AND  "BINOCULAR  VISION." 
In  a  proceeding  under  the  Workmen's  Compensation  Law,  the  test  to 
be  used  to  determine  the  extent  of  loss  of  vision  is  only  an  element  of  the 
evidence,  and  the  boai-d  must  determine  what  evidence  it  shall  accept  and 
the  weight  to  be  given  to  it,  and  the  elements  of  vision  that  must  be  taken 
into  account  to  determine  the  ''useful  vision/*  namely,  "field  vision"  and 
"binocular  vision";  the  former  meaning  the  general  vision  used  in  catch- 
ing in  sight,  following  and  locating  objects,  and  the  latter  being  the  vi- 
sion of  the  two  eyes  acting  together,  used  in  determining  depth,  width, 
distance,  and  comparative  placing  of  different  objects. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  405 [61.) 
Cochrane,  J.,  dissenting. 

.appeal  from  State  Industrial  Board. 

Proceeding  by  Joe  Turpin  under  the  Workmen's  Compensation  Law 
(Consol.  Laws,  c.  67)  to  obtain  compensation  for  personal  injuries,  op- 
posed by  the  St  Regis  Paper  Company,  employer,  and  the  Travelers* 
Insurance  Company,  insurance  carrier.  From  an  award  of  compensa- 
tion, the  employer  and  insurance  carrier  appeal.     Award  affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Van  Kirk,  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (E.  C.  Sherwood  and  Wil- 
liam B.  Davis,  both  of  New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of.  counsel), 
for  respondent 

Van  Kirk,  J.  The  claimant  was  given  an  award  for  16  per  cent, 
loss  of  vision.  20.45  weeks  at  $20,  plus  2  weeks  at  $10.     The  award  is 
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questioned,  upon  one  ground  only,  namely,  that  the  evidence  did  not 
show  a  loss  of  16  per  cent,  of  vision. 

[1]  This  presents  a  plain  question  of  fact  for  the  board.  'A  similar 
question  arose  in  Johnson  v.  United  Sutes  Railroad  Administration,  193 
App.  Div.  580,  185  N.  Y.  Supp.  338,  where  .the  question  was,  what  loss  of 
use  of  an  arm  had  been  suffered.    The  court  said : 

"There  is,  of  course,  no  method  by  which  the  percentage  loss  of  the 
use  of  an  arm  can  accurately  be  determined.  It  is  at  best  a  matter  of 
rough  estimate  and  approximation.  ♦  ♦  ♦  The  question  is  one  of  fact 
for  the  Industrial  G>mmission,  to  be  determined  by  it  upon  such  proof 
as  physicians  may  give,  in  accordance,  however,  with  its  own  experience, 
good  sense  and  judgment" 

We  think  this  is  the  correct  rule  to  be  applied  here..  In  this  record 
IS  introduced  an  unusual  condition.  The  case  was  tried  before  Deputy 
Commissioner  Richardson.  He  stated  in  open  hearing  that  the  Snellen 
test  had  always  been  used  by  the  commission.  '*We  do  not  accept  4ny 
system  but  the  .Snellen."  Later,  during  the  examination  of  Dr.  Mc- 
Caw,  he  said: 

"The  idea  that  we  have  to  follow  in  our  cases  here  is  that  the  com- 
mission desires  to  follow  only  the  Snellen  test  table,  until  sudi  time  as 
some  table  is  adopted." 

And  again: 

"In  order  to  get  this  case  right,  and  in  order  to  bring  the  eye  question 
properly  before  the  proper  people,  including  the  commission  and  the  courts, 
it  seems  to  me  advisable  for  us  to  follow  instructions  of  the  commisston 
and  award  on  the  acuity  of  vision  as  set  forth  here,  which  would  give 
this  man  16  per  cent,  loss  of  vision." 

One  gets  the  impression  that,  disregarding  all  other  evidence  in  the 
case;  he  had  simply  decided  that  the  Snellen  test  was  the  proper  test 
to  determine  the  percentage  loss  of  vision,  without  any  finding  that  he 
considered  16  per  cent,  the  loss  given  by  the  Snellen  test  to  be  the 
actual  loss  sustained  by  this  claimant  If  this  were  the  actual  result 
in  the  case,  it  would  have  to  go  back  to  the  Industrial  Board,  to  make  a  . 
finding  of  the  percentage  loss  of  vision  suffered  by  the  claimant  But 
the  findings  were  made,  not  by  the  deputy  commissioner,  but  by  the 
State  Industrial  Board,  John  D.  Higgins,  chairman,  and.  at  the  time  of 
making  the  finding,  they  had  the  entire  record  before  them. 

[2]  It  appears  in  the  testimony  of  Dr.  McCaw  that  a  test  or  for- 
mula, adopted  about  a  year  before  the  hearing  by  the  New  York  State 
Medical  Society,  is  a  more  accurate  test  than  the  Snellen  test,  and,  if 
we  were  called  upon  to  decide  the  question  upon  the  evidence  in  this 
case,  we  should  have  to  hold  that  a  wrong  test  had  been  used,  and  send 
the  case  back  to  the  board;  but  we  do  not  think  that  the  court  should 
determine  whether  the  Snellen  test  or  some  other  test  furnishes  a  proper 
rule  for  guidance  of  the  board  in  determining  percentage  of  loss  of  vision. 
Necessarily  some  test  must  be  used,  but  this  is  only  an  element  of  the  evi- 
dence, and  the  board  must  pass  upon  the  evidence,  and  determine  what 
evidence  it  shall  accept,  and  what  weight  shall  be  given 'to  its  various 
parts.  The  Industrial  Board  had  the  entire  record  before  it,  and  we  think 
there  was  sufficient  evidence  to  uphold  its  finding.  It  appears  that  in  the 
Snellen  test,  a  chart  having  on  it  characters  of  different  sizes  is  used.  If 
a  man  standing  20  feet  from  the  chart  can  see  those  details  on  the  chart 
which  a  man  of  normal  vision  can  see  at  40  feet,  his  vision  is  character- 
ized as  20-40.  The  claimant's  eyes  showed  this  condition  of  vision ;  but 
with  the  aid  of  glasses  a  correction  is  enjoyed,  so  that  his  vision  is  repre- 
sented by  the  figures,  20-30,  vand  it  is  agreed  by  all  parties  that  this  indi- 
cates, or  is  equivalent  to,  84  per  cent,  of  normal  visidn,  showing  a  loss  of 
16  per  cent 

Evidence  is  also  presented  by  the  at>pellant  tending  to  show  that 
this  is  the  measure  of  the  "direct  or  central  vision"  only.     The  direct 
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or  centra]  vision  is  that  used  directly  upon  objects  in  seeing  distinctly 
and  clearly  size,  form,  color,  etc.,  but  tluit  there  are  other  elements  of 
vision  that  must  be  taken  into  account  to  determine  the  "useful  vision," 
namely,  "field  vision"  and  the  "binocular  vision."  The  field  vision 
means  the  wide,  general  vision  used  in  catching  in  sight,  following^  and 
locating  objects.  The  binocular  vision  is  the  vision  of  the  two  eyes 
acting  together,  used  in  determining  depth,  width,  distance,  and  comn 
parative  placing  of  different  objects.  In  determining  **useful  vision," 
as  the  term  is  used  by  the  appellants'  witnesse«  an  arbitrary  formula 
has  been  accepted  by  the  occulists.  An  arbitrary  value  is  given  to  each 
of  the  elements  of  vision.  For  normal  sight-— direct  vision,  100 ;  field 
vision,  100;  binocular  vision,  50U-the  total  of  250  is  used  as  the  de- 
nominator. Then  the  sum.  of  the  percentages  of  each  element  of  nor- 
mal useful  vision,  found  by  an  examination  of  the  patient,  is  used  as 
the  numerator.  In  this  case  direct  vision  is  found  to  be  84  per  cent; 
field  vision,  100;  binocular  vision,  50,  making  a  total  of  234;  and  the 
fraction  is  ^/m«>  showing  a  per  cent,  of  useful  vision,  under  this  standard 
of  measurement,  of  93.5  per  cent.,  showing  a  loss  of  6.5  per  cent.,  which 
we  are  asked  to  hold  is  the  loss  suffered  by  claimant. 

While  Dr.  McCaw  testified  that  the  formula  used  by  the  New  York 
Medical  Society  is  the  more  accurate,  still  the  board  was  not  bound  by 
the  evidence  of  the  expert,  and  it  was  for  them  to  determine,  the  nature 
of  the  test  having  been  fully  explained,  which  test  they  should  use  in  de- 
ternnning  what  partial  loss  of  the  use  of  the  eye  this  claimant  had  suf- 
fered. They  were  still  at  liberty  to  make  use  of  their  experience,  good 
sense,  and  judgment  in  determining  what  the  actual  loss  suffered  in 
this  case  was.  The  Industrial  Board  may  have  been  of  opinion  that  the 
direct  vision  is  the  vision  most  essential  to  the  employee  engaged  in  haz- 
ardous employments,  and  that  he  is  handicapped  in  his  work  to  the  ex- 
tent that  his  direct  vision  is  damaged,  even  though  his  field  vision  and 
binocular  vision  were  normal. 

The  award  .should  therefore  be  affirmed.  All  concur,  except  Cochrane, 
J.,  who  dissents,  on  the  ground  that  there  is  no  evidence  as  to  the  ac- 
curacy of  the  Snellen  test. 


SUN  COAL  CO.  ET  AL.  v.  STATE  INDUSTRIAL  COMMISSION 
ET  AL.     (No.  12606.) 

(Supreme  (3ourt  of  Oklahoma.     Jan.   10,  1922.) 

203  Pacific  Reporter,  1042. 

(Syllabus  by  the  Court.) 
1.  MASTER  AND   SERVANT  — COMPENSATION   AWARD   SUB- 

JECrr  TO  MODIFICATION  OR  TERMINATION. 

The  power  and  jurisdiction  of  the  State  Industrial  (Commission  under 
the  Workman's  Compensation  Law  (chapter  246,  Sess.  Laws  1915)  over 
^ch  case  submitted  to  it  is  continuing,  and  the  Commission  may  from 
time  to  time  make  such  modification  or  change  of  its  former  findings  or 
orders  relating  thereto  as,  in  its  opinion,  may  be  just,  and  under  section 
12,  art.  2,  or  said  act  the  (Commission  may  at  any  time,  upon  its  own 
motion  or  upon  the  application  of  any  party  in  interest,  on  the  ground  of 
a  change  in  conditions,  review  any  award,  and  on  such  review  may  make 
an  award  ending,  diminishing,  or  increasing  the  compensation  previously 
awarded,  subject  to  the  maximum  or  minimum  provided  in  the  act 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 
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2.  MASTER  AND  SERVANT  — DECISION  OF  COMMISSION  IN 
COMPENSATION  CASE  FINAL  ON  FACT  QUESTIONS. 
The  decision  of  the  Commission  is  Rnal  as  to  all  question^  of  fact, 

and  the  court  is  not  authorized  to  weigh  the  evidence  upon  whidi   any 

finding  of  fact  is  based. 

(For  other  cases,  see  Master  and  Serv^mt,  Dec.  Dig.  §  417[7];) 

Appeal  from  State  Indtistrial  Commission. 

Proceedings  by  Fred  Cole  Burd  tmder  the  Workmen  s  CompensatioD 
Law  for  an  award,  opposed  by  the  Sun  Coal  Company,  enH>loyer,  and 
Consolidated  Underwriters,  insurer,  and  from  an  order  of  the  Industrial 
Commission  making  an  award,  the  employer  and  insurer  i^peal.    Affirmed 

Simpson,  Hummer  &  Foster,  of  Okmulgee,  and  Breck  Moss/  of  Okla* 
homa  City,  for  appellants. 

E.  W.  Smith,  of  Henryetta,  for  respondents. 

Kane,  J.  This  is  an  appeal  from  an  order  of  the  Industrial  Commis- 
sion. ■  The  f aots  necessary  for  a  consideration  of  the  question  prescmied 
for  review  may  be  briefly  summarized  as  follows: 

On  the  7th  day  of  March,  1921,  the  Conumssion  .made  an  order  award- 
ing the  claimant  Fred  Cole  Burd,  compensation  for  injuries  received 
while  in  the  employ  of  the  Sun  Coal  Company.  In  this  order  the  c^mt 
found  that  claimant  was  injured  on  the  26th  day  of  November,  1920,  and 
that  his  disability  ceased  on  the  3d  day  of  January,  1921,  and  that  ht  was 
entitled  to  comspensation  from  the  26th  day  of  November,  1920,  at  the 
rate  of  $18  per  week  for  a  period  of  Ave  weeks  and  two  days,  aggregiating 
the  total  sum  of  $96.  No  exception  to  this  order  was  taken,  and  the 
award  was  paid  the  claimant  as  directed  by  the  Commission. 

On  the  13th  day  of  April,  1921,  the  claimant  filed  a  motion  to  reopen 
the  cause  and  to  grant  a  further  hearing  upon  the  following  grounds : 

(1)  That  he  has  sufifeered  a  partial  permanent  injury  to  the  index 
finger  on  his  right  hand  and  is  entitled  to  partial  permanent  disability  pay. 

(2)  That  his  injury  was  such  that  neither  himself,  the  respondent,  nor 
his  'physician  were  able  to  tell  the  extent  of  bis  injuries  thereof. 

(3)  That  the  injured  member  is  still  very  painful,  and  that  he  is  un- 
.able  to  use  the  same,  and  no  proper  reward  has  been  made  for  same. 

On  the  11th  day  of  August,  after  a  full  hearing  upon  this  motion,  the 
Industrial  Commission  found  from  the  evidence  that  the  physial  condition 
of  the  claimant  continued  to  be  such  that  he  was  entitled  to  coirpensation. 
in  addition  to  the  award  previously  made,  from  the  6th  day  of  January, 
15B1.  to  the  19th  day  of  January,  1921,  and  made  ain  order  awarding  the 
respondent  additional  compensation  for  disability  during  this  period  It 
is  from  this  later  action  of  the  Commission  that  this  appeal  was  taken, 
the  contention  being  that: 

"The  State  Industrial  Commission  is  without  jurisdiction  or  autiiority 
to  review  its  decisions,  except  upon  the  ground  of  a  change  in  conditions, 
and  the  motion  filed  by  the  respondent  with  the  Commission  to  reopen  and 
review  said  award  did  not  5tate  that  there  was  any  change  of  conditions, 
and  did  not,  therefore,  invoke  the  jurisdiction  of  the  Industrial  Commis- 
sion." 

In  our  opinion,  this  contention  is  wholly  without  merit 

[1]  Section  12  of  article  2,  c.  246^  of  the  Session  Laws  of  1915,  pro- 
vides as  follows: 

"Upon  its  own  motion  or  upon  the  application  of  apy  party  in  in- 
terest, on  the  ground  of  a  change  in  conditions,  the  Commission  may  at 
any  time  review  any  award,  and,  on  such  review,  may^  make  an  award 
ending,  diminishing,  or  increasing  the  cdmpensation  previousy  awarded, 
subject  to  the  maximum  ior  minimum  provided  in  this  act,  and  shall  state 
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its  conclusions  of  fact  and  rulings  of  law;  arid  shall  immediaely  send  to 
the  parties  a  copy  of  the  award.  No  sudi  review  shall  affect  such  award 
as  regards  any  mon^  already  paid." 

Section  14  of  the  same  act  provide  as  follows: 

"The  power  and  jurisdiction  of  the  Commissioo  over  each  case  sball . 
be  continuing,  and  it  may,  from  time  to  time,  make  such  modifibatioii  or 
change  with  respect  to  former  findings  or  orders  relating  thereto,  as  in  its 
opinioin  may  be  just" 

In  a  similar  case,  Choctaw  PoQtland  Cement  Co.  v.  Lamb  et  al.,  79 
Old.  109,  189-  Pac.  750,  these  sections  of  the  Workmen's  Compensation  Act 
were  under  oonsideration.  In  construing  them,  Mr.  Justice  Rainey,  who 
deBvered  the  opinion  for  the  court,  says.: 

-  'The  .power  and  jurisdiction  of  the  State  Industrial  Commission  un- 
der .the  Workmen's  Compensation  law  (chapter  246,  Sess.  Laws  1915), 
over  each  case  submitted  to  it  is  continuing,  and  the  Commission  may, 
from  time  to  time,  make  such  modifications  or  chaxige  of  its  former  find- 
ings or  orders  relating  thereto,  as  in  its  opinion  may  be  just,  and  under 
section  12,  art  2,  of  said  act,  the  Commission  may  at  any  .time  upon  its 
own  motion  or  upon  the  application  of  any  party  in  interest,  on  the  ground 
of  a  change  of  conditions,  review  any  award,  and,  on  such  'review,  may 
make  any  award  ending,  diminishing,  or.. increasing  the  compensation  pre- 
viously awarded,  subject  to  the  maximum  or  minimum  provided  in  the  . 
actV 

[2]  It  was  also  held  that  the  decision  of  the  Commission  is  final  as 
to  an  question^  ed  faqt,  and  that  the  court  is  not  authorized  to  weigh  the 
evidence  upon  whidi  any  finding  of  fact  is  based. 

It  seems  tp  us  that  die  action  of  the  Commiaion  complained  of  herein 
falls  so  dearly  within  the  purview  of  these  sections  of  the  Compensa- 
tion Act,  as  constrtfed  in  the  above-entitled  case,  that  furthen  discussion 
of  the  point  raised '>vould  serve  no  useful  purpose. 

For  the  reason  stated,  the  order  of  thcf  Industrial  Cohimissioo  is  af- 
fiTmed. 

Pitchford,  V.  C.  J.,  and  Johnson,  Elting,  and  Nicholson,  JJ.,  concur. 


STARK  V.  STATE  INDUSTRIAL  ACC.  COMMISSION. 

(Supreme  Court  of  Oregon.     Jan.  31,  1922.) 

204  Pacific  Reporter,  151. 

1.  MASTER  AND  SERVANT-^INJURY  IN  PLAY  HELD  COMPEN- 
SABLE AS  "ACCIDENT  ARISING  OUT  AND  IN  COURSE  OF 
EMPLOYMENT"  NOT  DUE  TO  "DELIBERATE  INTENTION." 
Where  a  workman,  in  an  establishment  in  which  it  was  the  custom  of 
the  men  to  divert  the  use  of  air  hose  to  sport  during  working  hours  com- 
menced the  sport  and  while  scuffling  with  a  fellow  workman  holding  a 
hQ9e  started  to  turn  around  and  stumbled  over  a  skid  block,  and  in  stumbl- 
ing forward  came  within  the  range  of  the  air,  which  entered  his  rectum, 
causing  peritonitis  causing  death*  the  death  resulted   from  an  "accident 
arising  out  of  and  in  the  course  of  his  employment"  caused  by  violent  ex- 
temalmeans,  within  Workmen's  Compensation  Law  (Or.  L.  §  6626),  and 
not  from  the  "deliberate  intention  of  the  workman  himself,"  within  sec- 
tion 6627,  barring,  compensation  for  injury  from  such  intention.   . 

(For  yther  cases,  see  Master  arid  Servant,  Dec  Dig.  §§^373,  380.) 
(For  other  definitions,  see  Words  and   Phrases,   First  and   Second' 
Series,  Cx>ur8e  <^f  Employment) 
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4.  MASTER  AND  SERVAJ^T  —  VERDICT  IN  COMPENSATION 

CASE  CONCLUSIVE. 

Under  Workmen's  Compensation' Law  (Or.  L.  §  6637),  the  Supreme 
Court  fs  bound  by  the  verdict  of  the  jury  as  to  questions  of  fact. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[6].) 

5.  MASTER  AND  SERVANT— FINDING  IN  FAVOR  OF  COMPEN- 

SATION CLAIMANT  ON  ISSUE  OF  DESERTION  CONCLU- 
SIVE. 

Whether  deceased  workman's  wife  had  deserted  him  within  the  mean- 
ing of  Workmen's  Compensation  Law  (Or.  L.  §  6626  [j]),  so  as  to  bar 
her  claim  for  compensation,  held  a  question  of  fact  for  the  trial  court, 
whose  finding  for  her  supported  by  testimony  was  conclusive  on  appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418[6].) 

6.  MASTER  AND  SERVANT— FINDING  OF  COMPENSABLE  IN- 

JURY INVOLVES  MIXED  QUESTION  OF  LAW  AND  FACT. 

The  question  whether  an  injury  arose  out  of  and  in  the  course  of  the 
employment  within  the  Workmen's  Compensation  Law  is  a  mixed  question 
of  law  and  fact,  and  findings  of  the  trial  court  thereon  supported  by  testi- 
mony should  not  be  disturbed  on  appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[6].) 

Department  2. 

Appeal  from  Circuit  Court,  Multnomah  County;  Robert  G.  Morrow, 
Judge. 

Proceeding  by  Wanda  Stark,  as  an  individual,  and  Wanda  Stark,  as 
administratrix  of  the  estate  of  Ray  E.  Stark,  deceased,  and  also  as  general 
guardian  of  Raye  Maxine  Stark,  an  infant,  before  the  State  Industrial 
Accident  Commission,  for  an  award.  From  a  decision  of  the  Accident 
Commission  disallowing  the  claim,  an  appeal  was  taken  to  the  circuit 
court.  From  judgment  of  the  circuit  court  that  compensation  should  be 
allowed,  the  Accident  Commission  appeals.    J^^fi^^'^^  affirmed. 

Upon  the  trial  of  this  cause  in  the  lower  court  a  stipulation  of  the 
facts  was  entered  into  relative  to  the  following  questions: 

"First.  Whether  or  not  decedent,  Ray  E.  Stark,  met  his  death  as  a 
result  of  an  accident  arising  out  of  and  in  the  course  of  his  employment 
under  the  Workmen's  Compensation  Law  of  Oregon. 

''Second.  In  case  the  first  question  is  answered  in  the  affirmative,  is 
Wanda  Stark,  widow  of  decedent,  entitled  to  compensation  on  her  own- be- 
half as  distinguished  from  compensation  on  behalf  of  her  child,  in  view 
of  the  facts  relating  to  her 'separation  and  living  apart  from  her  husband 
at  the  time  of  his  death?" 

The  substance  of  the  stipulation  of  facts  is  as  follows : 

**0n  June  19,  1919,  Ray  E.  Stark,  deceased,  was  employed  by  the 
Columbia  River  Shipbuilding  Corporation  as  a  chipper  and  caulker  at  the 
wage  of  $6.88  per  day;  that  both  employer  and  decedent  were  working 
imder  and  subject  to  the  provision  of  chapter  112,  General  Laws  1913.  as 
amended ;  that  on  June  19,  1919,  said  Ray  E.  Stark  sustained  internal 
injuries  while  participating  in  a  scuffle  with  a  fellow  workman,  said  in- 
juries causinp:  the  death  of  said  Ray  E.  Stark  on  June  24,  1919;  that  the 
facts  respecting  said  scuffle  and  accident  are  as  tollows: 

'That  the  employees  returned  to  work  about  12 :30  p.  m.  and  had  been 
working  about  If^  hours  when  the  accident  happened;  W.  T.  Cooper,  an 
employee,  was  working  on  tank  2  or  3  at  the  forward  end;  T.  C  Turley 
was  working  on  the  aft  end  of  the  tank ;  Turley  had  started  to  use  the  air 
hose  to  blow  the  water  off  the  bottom  of  the  tank  to  ascertain  whether 
or  not  the  rivets  were  sweating  or  leaking  and  in  this  work  used  the  open 
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air  hose  without  the  lair  gun  attached  or  fastened  to  it.  Turley  had  just 
finished  using  his  hose  for  blowing  water  off  bottom  of  tank  and  had 
started  to  connect  the  air  gun,  to  the  hose,  when  Ra;^  £.  Stark  took  the 
hose  from  Turley  and  purposely  pointed  it  towards  Cooper.  Cooper  was 
about  15  or  20  feet  from  him.  The  air  blew  Cooper's  hat  and  goggles  off. 
Cooper  had  just  finished  disconnecting  the  air  gun  from  his  air  hose  and 
was  preparing  to  blow  the  water  off  the  bottom  of  the  tank,  when  Stark 
blew  his  hat  and  goggles  off;  then  Cooper  turned  his  air  house  on  Stark 
and  was  blowing  air  around  Stark's  chest  and  arms  and  was  walking  to- 
wards Stark.  When  Cooper  and  Stark  got  close  enough  to  each  other, 
Stark  grabbed  Cooper's  hose  and  Cooper  grabbed  the  air  hose  of  Stark; 
then  one  of  the  employees  took  the  Turley  hose  from  Stark  and  left  Stark 
and  Cooper  holding  the  air  hose  used  by  Cooper.  While  Stark  was  hold- 
ing the  air  hose  he  started  to  turn  around  and  stumbled  over  a  sldd  sup- 
port block  stumbling  forward,  and  in  stumbling  the  air  hose  got  in  such 
a  position  that  the  air  from  it  was  blown  into  his  rectum,  causing  peritoni- 
tis which  caused  his  death,  on  June  24,  1919,  at  7:00  p.  m.  at  St  Vin- 
cent's Hospital,  Portland,  Or.  On  June  21,  1919,  at  St.  Vincent's  Hospi- 
tal, just  prior  to  Ray  £.  Stark's  death.  Stark  made  and  signed  the  follow- 
ing statement  in  the  presence  of  Richard  Diech,  Tom  Coleman,  Glenn 
Howell,  and  Anna  McMillan,  whkh  each  of  the  parties  to  this  stipulation 
agree  is  true,  to  wit: 

"When  asked  with  whom  he  was  scuffling,  he  said:  'That  is  the  man' 
(pointing  to  Cooper).  'It  was  as  much  my  fault  as  his;  we  were  scuffl- 
ing." At  the  request  of  Cooper,  Stark  was  asked  who  started  the  scuffling ; 
answered  by  Stark,  *I  did.' 

"And  as  a  part,  of  this  stipulation  relating  to  the  first  question,  it  is 
acnreed  that  testimony  will  be  taken  and  the  fact  found  by  the  court,  as  to 
whether  or  not  it  was  the  custom  of  the  fellow  employees  of  the  decedent 
to  use  the  air  hose  and  apparaltus  in  scuffling  and  horseplay  prior  to  the 
happening  of  this  accident.    ♦    ♦    ♦ 

"And  as  a  part  of  this  stipulation  relating  to  the  second  question,  it  is 
agreed  that  testimony  will  be  taken  and  the  fact  found  by  the  court  as 
to  whether  or  not  Wanda  Stark  left  her  husband,  Ray  E.  Stark,  on  or 
about  two  weeks  prior  to  June  2,  1919,  with  the  intention  of  deserting  him 
and  not  living  with  him  again." 

The  claims  were  disallowed  by  the  Accident  Commission',  upon  the 
grovaid  that  the  injuries  were  not  sustained  by  an  accident  arising  out  of 
and  in  the  course  of  his  employment  An  appeal  was  allowed,  and  the 
case  tried  before  the  circuit  court  without  a  jury^.  The  trial  court  found 
that  compensation  should  be .  allowed. .  The  Accident  Commission  brings 
this  appeal. 

Testimony  was  taken  upon  the  trial  of  the  cause.  The  stipulation  of 
facts  was  incorporated  into  the  findings  of  fact  by 'the  trial  court.  The 
court  also  found: 

"In  addition  to  the  stipulation  on  file  herein,  the  coui^t  finds  as  a  fact 
Aat  at  the  works  and  shipyards  of  the  Columbia  River  Shipbuilding 
Company,  in  Portland,  O^.,  it  was,  (luring  the  latter  part  of  1918,  and  the 
first  half  of  the  year  1919,  the  custom  of  the  employees  of  said  company, 
while  engaged  in  their  work,  to  use  the  air  hose  and  apparatus,  supplied 
by  the  company  for  the  performance  of  the  necessary  work,  in  scuffling, 
horseplay,  and  general  recreation  during  working  hours." 

"That  prior  ^  to  June,  1919.  Wanda  Stark,  petitioner  in  this  case,  had 
ceased  to  reside  wi&  her  husband,  Ray  E.  Stark,  and  had  left  his  home 
with  the  ddinite  intention  of  not  thereafter  associating  with  him  as  his 
wife,  but  that  she  had  not  left  with  .the  intention  of  deserting  him." 

The  court  concluded  as  a  matter  of  law : 

**That  the  occurrence  described  in  the  stipulation  was  an  accidental 
occurrence  and  arose  out  of  and  in  the  course  of  the  employment  of  Ray 
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£.  Stark  by.  the  ColumlMa  River  Shipbuilding  Company,"  and  that  prior 
to  the  accident,  Wanda  Stark,  petitioner,  had  not  deserted  her  Jiusband  and 
was  not  living  apart  from  him  in  the  sense  which  the  terms  are  used  m 
section  21,  c  112,  General  Laws  of  Oregon  1913. 

J.  A.  Benjamin,  Asst.  Atty.  Gen.  (I.  H.  Van  Winkle.  Atty.  Gen.,  oo 
the  brief),  for  appellant. 

Henry  S.  Westbrook,  of  Portland,  for  respondent 

Bean,  J.  (after  stating  the  facts  as  above).  By  chapter  112,  General 
Laws  of  Oregon  1913,  the  L^slature,  recogmzing  tiiat  the  prosecution  of 
the  various  industrial  enterprises  which  must  be  relied  upon  to  create  and 
preserve  the  wealth  and  prosperity  of  the  state,  involves. the  injury  of 
large  numbers  of  workmen  resulting  in  their  partial  or  total  incapacity  or 
death,  that  under  the  law  is  it  then  existed  an  unequal  burden  was  cast 
upon  its,  citizens,  that  the  adjudication,  of  the  responsibility  of  the  em-  ' 
ployer  on  account  of  injuries  sustained  by  his  workmen  entailed  unneces- 
sary cost  divkied  between  the  workmen,  me  employers,  and  the  taxpaym, 
that  the  people  of  the  state  were  subjected  fo  a  heavy  burden  in  provid- 
ing for  the  care  and  support  of  such  injured  workmen  and  their  depend- 
ents, and  that  this  burden  should  be  more  fairly  distributed,  enacted  the 
Workmen's  Compensation  Law  contained  in  sections  6605  to  6659,  Or.  L. 
The  act  was  amended  by  Laws  of  1917,  c  288;  Laws  of  1919,  c  55;  and 
Laws  of  1921,  c.  311.  By  the  provisknis  of  this  act  an  Industrial  Acci- 
dent Commission  was  created.  Its  duty  and. authority  were  defined!  Haz- 
ardous occupations,  employers,  and  beneficiaries,  under  the  act  were  de- 
fined: By  section  6614  the  elective  privilege  of  the  employer  is  given  not 
to  accept  the  act,  by  filing  with  the  Connnission  a  written  notice  of  such 
election.  An  employee  may  also  give  notice  to  his  emiAoyer  of  his  elec- 
tion not  to  become  subje^  to  the  act  Section  6615.  By  section  6624^ 
every  emplover  engaged  in  the  hazardous  occupatkxis  enumerated  in  the 
act  who  shall  not  have  served  notice  of  his  ^ection  not  to*  contribute  un- 
der the  act,  except  as  provided  therein,  is  required  to  pay  to  the  Com- 
mission each  month  a  certain  percentage  of  his  total  pay  roll  for.  the  pre- 
ceeding  month  of  workmen  subject  to  this  act  at  the  rate  set  forth  tfieretn, 
as  a  part  of  the  industrial  accident  fund.  Such  employers  are  required 
to  retain  from  the  earnings  of  each  of  his  workmen  one  cent  per  day  and 
ffaty  the  same  to  the  Commission.  There  is  also  appropriated  annully  after 
June  30,  1921,  by  the  state  a  sum  equal  to  one-seventh  of  the  total  sum 
received  under  the  provisions  of  section  6624.  . 

The  compensation  is  provided  in  section  6626,  the  first  portioi\,  of 
which  reads : . 

"If  any  workman  while  he  is  subject  to  this  net.  and  in  the  service  of 
an  employer  who  is  thus  bound  to  contribute  to  the  industrial  mcckient 
fund  slu^ll  sustain  a  personal  injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment  caused  by  violent,  or  external  means,  he  or  hit 
beneficiaries  or  dependents,  if  the  injury  result*  in  death,  shall  receive  oom- 
pensation .  according  to  the  following  schedule:" 

Then  follows  a  schedule  of  the  amounts  to  be  paid  to 'such  workman 
and  his  dependents.    Section  6627  rea<ls  in  part  thus: 

**!{  injury  or  death  results  to  a  woilcman  from  the  deliberate*  inten- 
tion of  the  workman  himself  to  produce  such  injury  or  death,  neither  the 
workman  nor  the  widow,  widower,  child  or  dependent  of  the  workman 
shall  receive  any'pasrment  whatsoever  out  of  the  accident  fund.'^ 

[1]  It  is  the  positH>n  of  the  Attorney  General  on  bdmlf  of  the  State 
-Industrial  Accident  Commission  that  the  accident  in  question  did  not  arise 
"out  of  and  in  the. course  of  his  employmenf  withm  the  meaning  of  the 
statute.  The  contrarv .  is  maintained  on  behalf  of  plaintiflF.  The.  main 
question  is:    Do  the  findings  of  fact  support  the  judgment? 
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The  workmen's  compensation  acts,  while  alike  as  to  the  object  sought 
to  be  attained,  are  so  xMimerous  and  so  varied  as  to  details  of  administra- 
tion that  any  attempted  definition  of  them  must  of  necessity  be  general 
in  its  terms.  The  courts  with  practical  unam'mity  have  accorded  to  the 
workmen's  compensation  acts  a  broad  and  liberal  construction  in  order  to 
effectuate  their  evident  intention  and  purpose.  Under  this  rule  the  courts 
cannot  do  otherwise  than  to  give  the  words  employed  their  ordinary  mean- 
ing. The  constfuction  given  to  the  statute  must  conform  to  the  intent  of 
the  lawmakers.  Workmen's  Compensation  Acts,  Corpus  Juris  Treatise, 
4,  40;  Grant  v.  State  Industrial  Accident  Com'n,  201  Pac.  43a-444-;  Bid- 
well  Ccal  Co.v.  Davidson.  187  Iowa,  809,  174  N.  W.  592,  8  A.  L.  R.  1058. 
The  statute  under  consideration  does  not  mean  one  thing  when  it  is  to 
the  advantage  of  one  employee  so  to  maintain,  and  at  the  same  time  mean 
something  to  the  contrary  when  it  is  to  the  advantage  of  some  other  em- 
ployee to  make  a  different  claim.  C.  J.  Treatise,  p  41;  International 
Harvester  Co.  v.  Industrial  Commission,  157  WHs.  167,  147  N.  W.  53, 
Ann.  Cas.  1^16B,  330.  The  great  object  of  workmen's  compensation  acts 
is  to  shift  the  burden  of  such  economic  waste  from  the  employer  to  the 
industry  in  order  that  it  may  ultimately  be  borne  by  the  consumer,  les- 
sen the  expense  to  the  state  of  caring  for  dependents  and  numerous  and 
prolonged  litigation,  to  protect  the  employer  from  unjust  and  excessive 
verdicts  resulting  from  the  hardship  of  particular  cases,  and  to  secure  to 
an  employee  having  a  just  claim  the  full  amount  of  compensation  awarded 
him  without  diminution  by  reason  of  the  expense  of  litigation. 
The  following  is  said  of  the  Washington  Compensation  Act: 
"It  is  founded  on  the  basic  principle  that  certain  defined  industries, 
called  in  the  act  extra  hazardous,  should  be  made  to  bear  the  financial 
losses  sustained  by  the  workmen  engaged  therein  through  personal  inju- 
ries, and  its  purpose  is  to  furnish  a  remedy  that  will  reach  every  mjory 
sustained  by  a  workman  engaged  in  any  of  such  industries,  and  make  a 
sure  and  certain  award  therefor,  bearing  a  just  proportion  to  the  loss  sus- 
tained, r^ardless  of  the  manner  in  which  the  injury  was  received."  State 
V.  Clausen,  65  Wash.  156.  175,  117  Pac.  1101,  1105  (37  L.  R.  A.  [N.  S.] 
466). 

Practically  all  of  the  American  statutes,  while  differing  widely  in  other 
provisions  and  exceptions,  provide  compensation  in-  <^es  of  "injury"  or 
•'injury  by  accident,"  "arising  out  of  and  in  the  course  of  the  employment" 
This  phrase  is  borrowed  from  the  English  Workmen's  Compensation  Act. 
The  terms  *'out  of"  and  "in  the  course  of"  are  not  synonymous,  and  under 
some  of  the  acts  if  either  of  thfese  elements  is  missing  there  could  be  no 
recovery.  These  two  questions  are  to  be  determined  by  different  tests. 
The  words  **out  of"  refer  to  the  origin  of  cause  of  the  accident,  and  the 
words  "in  the  course  of"  to  tiie  time,  place,  and  circumstances  under  which 
it  occurs.  It  has  therefore  been  said  that  an  injury  which  occurs  while 
an  employee  is  doing  what  he  might  reasonably  do  at  the  time  and  place 
is  one  which  arises  "out  of  and  in  the  course  of  the  employment"  It  has 
been  said  that  under  the  New  Jersey  act.  an  accident  which  is  the  result 
of  a  risk  reasonably  incident  to  the  employment  is  one  which  arises  otit 
of  the  employment;  and  that  the  injuries  for  which  compensatibn'is  to  be 
paid  imder  the  Wisconsin  act  are  such  as  are  incident  to,  and  grow  out 
of  tile  emplojrment  The  question  of  whether  or  not  the  injury  is  one 
"arising  out  of  and  in  the  course  of  the  employment"  within  Uie  meaning 
of  the  compensation  act  is  not  to  be  determined  by  the  common-  law  rules 
in  negligence  cases.  That  the  injury  was  caused  by  the  negligence  of  a 
fellow  servant  or  was  contributed  to  by  the  negligence  of.  me  injured 
employee  is  no  reason  for  disallowing  compensation.  It  is  not  necessary 
that  the  injury  or  accident  should  be  one  reasonably  to  be  anticipated  as 
an  incident  of  the  employment  in'  order  that  it  should  arise  "out  of  and 
in  the  course  of"  the  employment.  The  main  purpose  of  the  different 
statutes  is  much  the  same.  One  of  the  very  purposes  of  the  compensation 
29 ^Voi.  IX — comp. 
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act  was  to  increase  the  right  of  employees  to  be  compensated  for  isjisries 
growing  out  of  their  employment     L.  R.  A.  1916A,  note  pages  252-253. 

It  is  not  a  test  of  the  right  of  an  employee  or  his  dependents  coming 
wi^in  the  provisions  of  the  act,  that  the  circumstances  should  be  su^ 
that  a  right  of  action  could  be  maintained  against  the  employer.  It  may 
be  assumed  that  an  employee  coming  within  the  provisions  of  the  act  was 
palp2U>ly  negligent  and  at  fault  yet  this  would  not  prevent  compensation 
if  other  circumstances  warranted  the  same.  1  Bradbury.  Workman's 
Compensation,  p.  47. 

Before  alluding  to  the  circumstances  in  the  present  case  we  will 
a^in  to  refer  to  our  compensation  act.  The  first  clause  of  section  6626 
provides  generally  that  when  a  workman  who  is  subject  to  the  act  and  in 
the  services  of  an  employer  who  is  thus  bound  to  contribute  to  the  indus- 
trial accident  ftmd,  ^hall  sustain  a  personal  injury  by  accident  arising  out 
of  and  in  the  course  of  his  employment  caused  by  violent  or  external 
means,  he  or  his  beneficiaries  or  dependents,  in  case  of  resulting  death, 
shall  receive  compensation.  There  is  an  exception,  however,  to  the  grant- 
ing of  such  compensation,  or  provision  contained  in  section  6627  quoted 
above,  prescribing  the  instance  or  circumstance  under  which  neither  tiie 
workman  nor  his  dependents  shall  receive  compensation.  This  provision 
is  that— 

*'If  injury  or  death  results  to  a  workman  from  the  deliberate  inten- 
tion of  the  workman  himself  to  produce  such  injury  or  death,  neither  the 
workman  nor  the  widow,  widower,  child  or  dependent  of  the  workman 
shall  receive  any  payment  whatsoever  out  of  the  accident  fmjd.*'  (We 
underscore.) 

Applying  the  maxim  "inclusio  unius  est  exclusio  alterius,"  to  this 
proviso  or  exception,  it  would  seem  that  an  employee,  while  subject  to  the 
act  and  in  the  service  of  an  employer  who  is  also  subject  to  the  act,  if 
he  shall  sustain  a  personal  injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment  caused  by  violent  or  external  means,  will  be 
entitled  to  compensation,  although  no  action  for  negligence  could  be  main- 
tained against  the  employer  imder  the  circumstances  if  the  statute  did  not 
exist,  even  if  the  employee  himself,  may  have  been  grossly  negligent  and 
largely  contributed  to  his  injury;  or  the  injury  had  beoi  the  result  of  the 
negligence  of  a  fellow  workman,  or  that  the  workman  may  have  been 
at  f*ault  during  the  time  he  was  in  the  services  of  his  employer,  and 
labored  in  a  dilatory  and  slovenly  manner,  or  mingled  sport  with  his  labor, 
if  the  injury  or  death  did  not  result  **from  the  deliberate  intention  of  the 
workman  himself  to  produce  such  injury."  The  intent  to  play  or  the  in- 
tent to  take  daring  unnecessary  chances  in  a  dangerous  place  may  have 
been  deliberate,  if  it  was  without  any  intention  on  the  part  of  the  work- 
man to  produce  the  injury.  Api' tying  to  this  clause  in  section  6627  the 
general  rules  of  construction,  it  will  be  noticed  that  the  introduction  of  an 
exception  or  saving  clause  may  have  an  important  bearing  upon  the  con- 
struction of  the  statute.  It  may  show  it  to  be  more  comprehensive  than 
would  appear  merely  from  the  words  used,  on  the  principle  that  when 
certain  ex '•-options  are  specified  no  others  are  intended.  This  rule  is  alike 
applicable  to  grants  inter  i^artes  and  to  public  laws.  When  first  there  are 
general  words  and  afterwards  an  exception  of  some  partictdar,  all  that 
is  not  within  the  particular  is  within  the  general;  what  is  not  excepted  is 
within  the  grant.  Black  on  Interpretation  of  Laws,  p.  277;  2.  Lewis' 
Sutherland,  Statutory  Construction,  §§  345,  351.  In  the  latter  work  we 
read  at  page  672: 

"Whertf  there  is  a  prohibition,  grant  or  regulation  in  general  words, 
and  a  saving  of  particular  things,  there  is  a  strong  implication  that  what 
is  excepted  would  have  been  within  the  purview  if  it  had  not  been  ex- 
cepted; and  thus  the  purview  may  be  made  more  comprehensive  ^an  it 
wotdd  otherwise  have  been.  Thus  if  there  be  a  grant  of  all  trees  on  a 
piece  of  land,  which,  if  nothing  more  had  been  said,  would  only  have  em^ 
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braced  forest  trees,  but  there  is  an  exception  of  apple  trees,  other  fruit 
trees,  as  peach  and  pear  trees,  will  pass. 

In  Kansas  nothing  save  the  deliberate  intention  of  the  employee  to 
cause  the  injury,  his  willful  failure  to  use  guards  or  protection  provided 
for  him,  his  deliberate  breach  of  some  statutory  regulation,  or  his  intoxi- 
cation, can  deprive  him  of  his  statutory  right  to  compensation.  4  A.  L. 
R,  note  page  124,  Villa;  Messick  v.  McEntire,  97  Kan,  8ia»  156  Pac.  740. 
Even-  where  the  tompensation  is  paid  by  the  employer  in  order  to  defeat 
an  award  for  injury  under  the  Workmen's  Compensation  Act  the  case 
must  come  clearly  within  the  statutory  exceptions  barring  the  award. 
It  is  held  that  the  burden  of  proof  is  on  the  employer  to  establish  the 
facts  constituting  a  bar  to  compensation.  Wick  v.  Gunn  (Okl.)  169  Pac. 
1087,  4  A.  L.  R.  107. 

The  generally  accepted  theory  upon  which  the  compensation  law  is 
based  is  that  when  an  employee  is  killed  or  injured  there  is  an  economic 
loss  which  must  be  made  up,  or  compensated  in  some  way;  that  most  ac- 
cidents are  attributable  to  the  inherent  risk  of  employment,  that  is,  no  one 
is  directly  at  fault,  yet  the  burden  of  such  losis  should  be  borne  by  the 
industry  rather  than  by  society  as  a  whole;  and  that  a  fund  should  be 
provided  at  least  in  part,  by  the  industry  from  which  a  fixed  sum  should 
be  set  apart  as  every  accident  occurs  to  compensate  the  person  injured,  or 
his  dependents  for  his  or  her  loss.  State  v.  Industrial  Commission,  92 
Ohio  St  434,  450.  Ill  N.  E.  299,  L.  R.  A.  1916D,  944,  Ann.  Cas.  1917D. 
1162. 

It  is  one  of  the  principles  of  the  workingmen's  insurance  and  con>- 
pensation  laws  which  are  thenproducts  of  the  development  of  social  eco- 
nomic ideas  that  the  industry  which  has  always  borne  the  burden  of  de^ 
preciation  and  destruction  of  the  necessary  machinery,  whether  such  de- 
struction was  caused  within  or  witliout  the  industry,  shall  also  bear  the 
burden  of  repairing  the  efficiency  of  the  human  machine  necessary  to  the 
life  of  the  industry.  Lewis,  etc..  County  v.  Industrial  Ace.  Board.  52 
Mont.  6,  155  Pac.  268,  L.  R.  A.  1916D,  628.  In  Peet  v.  Mills,  Id  Wash. 
437,  439.  136  Pac.  685,  L.  R.  A.  1916A.  358,  Ann.  Cas.  1915D,  154,  Work- 
men's Compensation  Acts,  C.  J.  Treatise,  p.  9  note,  we  read : 

"The  conclusion  is  evident  that,,  in  the  enactment  of  this  new  law, 
the  Legislature  declared  it  to  be  the  policy  of  this  state  that  every  haz- 
ardous industry  within  the  purview  of  the  act  should  bear  the  burden 
arising  out  of  injuries  to  its  employees;  and  that  it  was  the  further  pol- 
icy of  the  state  .to  do  away  with  the  recognised  evils  attaching  to  the 
remedies  under  existing  forms  of  law  and  to  substitute  a  new  remedy 
that  should  be  ample,  full,  and  complete,  reaching  every  injury  sustained 
by  any  workman  while  employed  in  any  such  industry,  regardless  of  the 
cause  of  the  injury  or  the  negligence  to  which  it  might  be  attributed.  We 
can  conceive  of  no  language  the  Legislature  might  have  employed  that 
would  make  its  purpose  and  intent  more  ascertainable  than  that  made  use 
of  in  the  first  section  of  the  act" 

"The  obligation  to  pay  compensation  under  the  workmen's  compensa- 
tioq  act  equally  is  absolute  when  the  fact  is  established  that  the  injury  has 
aris^  'out  of  and  in  the  course  of.  the  employment.  Part  II,  §  1.  It  is 
of  no  significance  whether  the  precise  physical  harm  was  the  natural  and 
probable  or  the  abnormal  and  inconceivable  consequence  of  the  employ- 
ment The  single  inquiry  is  whether  in  truth  it  did  arise  out  of  and  in 
the  course  of  that  employment."  In  re  Sponatski,  220  Mass.  526,  531, 
108  N.  E.  466.  468  (L.  R.  A.  1916A,  ZZZ)  ;  C.  J.  Treatise,  p.  74  note. 

**If  the  nature  of  the  emplo3rment,  or  the  cpnditions  under  which  it 
was  pursued,  or  the  exposure  to  injury  it  entails,  or  the  doing  of  some- 
thing incidental  to  the  employment  was  a  proximate  cause  of  the  injury, 
it  arises  out  of  the  employment.  An*  injury  of  this  description  is  one  of 
the  risksof  the  emplojrment;  for  it  is  due  to  it  and  arises  from  it.  either 
directly  or  as  incident  to  it,  or  to  the  conditions  and  exposure  surrounding 
it.    And  the  proximate  cause  of  the  injury  is  not  necessarily  that  which 
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immediately  arises  out  of  the  employment,  but  may  be  that  which  is  rea- 
sonably incidental  to  it."  Larke  v.  John  Hancock  Mut.  L.  Ins.  Co.,  90 
Conn.  303,  309,  97  Atl.  320,  322  (L.  R.  A.  1916E,  584)  ;  C.  J.  Treatise,  p. 
74  note. 

There  must  be  a  causal  connection  betweeq  the  employment  and  the 
injury  and  tfie  injury  must  be  the  rational  consequence  of  some  hazard 
connected  with  the  employment  The  danger  to  which  the  employee  is 
exposed  may  originate  from  the  employment  or  outside  ;of  it.  if  the  ex- 
posure is  peculiar  to  it.  In  the  one  case  the  conditions  of  danger  from 
'jthc  conduct  of  the  employment  cause  the  injury;  in  the  other,  the  condi- 
tions of  danger  which  arise  outside  the  employment  but  are  peculiar  to 
it  cause  it  C.  J.  Treatise,  74,  75;  Larke  v,  John  Hancock  Mutual  Life 
Ins.  Co..  90  Corni.  303,  97  Atl.  320,  322.  Where  there  is  an  incidental  or 
causal  connection  between  the  employment  and  the  accident,  the  injur>' 
is  deemed  to  have  arisen  out  of  the  former  even  when  the  connection  is 
somewhat  remote  and  when  the  direct  and  immediate  agency  is  foreign. 
C.  J.  Treatise,  p.  74;  Archibald  v.  Workmen's  Compensation  Commis- 
sioner, n  W.  Va.  448,  87  S.  E.  79h  792.  L,  R.  A.  1916D.  1013.  Injuo' 
from  frostbite  arises  out  of  the  employment  of  an  insurance  solicitor  and 
collector  who  was  compelled  to  drive  fifteen  or  twenty  miles  on  a  very 
cold  day,  going  in  and  out  of  heated  houses  in  making  upward  of  50  calls. 
Larke  v.  John  Hancock  Mut.  L.  Ins.  Co.,  supra.  Where  the  conditions  of 
the  employment  required  the  employee  to  cross  a  street  where  he  was 
struck  by  an  automobile,  the  injury  arose  out  of  the  employment  Zabris- 
kie  v.  Erie  R.  Co.,  86  N.  J.  Law,  266.  92  Atl.  385.  L,  R.  A.  1916A.  315, 
C.  J.  Treatise,  p.  75.  Re  Sundine.  218  Mass.  1.  105  N.  E.  433,  L.  R.  A. 
1916A,  318,  was  a  case  where  the  employer  was  liable  to  pay  compensation 
under  the  act  arid  the  London  Guaranty  &  Accident  Company,  Ltd.,  in- 
sured and  assumed  the  liability  of  the  employer.  The  injury  to  the  em- 
ployee occurred  upon  the  stairway  which  was  not  under  the  employer's 
control  but  afforded  the  only  means  of  going  to  and  from  the  work  room, 
while  leaving  the  premises  for  the  purpose  of  procuring  a  luncheon.  It 
was  held  that  the  ii^ury  "arose  out  of  and  in  the  course  of"  the  employ- 
ment within  the  meaning  of  the  Workmen's  Compensation  Act. 

In  the  McNicol  Case,  215  Mass.  497.  498.  102  N.  E.  697,  L.  R.  A. 
1916A.  306,  the  employee  was  injured  and  died  as  the  result  of  **blows  or 
kicks"  administered  to  him  by  a  fellow  workman  in  an  intoxicated  frenz>', 
who  was  in  the  habit  of  becoming  so  intoxicated  and  when  in  that  condi- 
tion was  quarrelsome  and  dangerous.  The  injury  came  while  the  employee 
was  doing  work  for  which  he  was  engaged.  Compensation  was  allowed. 
We  quote  from  the  opinion  in  that  case: 

'*An  i^ury  *  *  *  'arises  out  of  the  employment  when  there  is 
apparent  to  the  rational  mind,  upon  consideration  of  all  the  circumstances, 
a^  causal  connection  between  the  conditions  under  which  the  work  is  re- 
quired to  be  performed  and  the  resulting  injury.  Under  this  test  if  the 
injury  can  be  seen  to  have  followed  as  a  natural  incident  of  the  work  and 
to  have  been  contem'^lated  by  a  reasonable  person  familiar  with  the  whole 
situation  as  a  result  of  the  exposure  occasioned  by  the  nature  of  the  em- 
ployment then  it  arises  *out  of  the  employment  But  it  excludes  an  in- 
jury which  cannot  fairly  be  traced  to  the  employment  as  a  contributing 
proximate  cause,  and  which  comes  from  a  hazard  to  which  the  workmen 
would  have  been  equally  exposed  apart  from  the  employment.  The  causa- 
tive danger  must  be  peculiar  to  the  work,  and  not  common  to  the  neigh- 
borhood. It  must  be  incidental  to  the  character  of  the  business  and  not 
independent  of  the  relation  of  master  and  servant.  It  need  not  have  been 
foreseen  or  expected,  but  aiter  the  event  it  must  appear  to  have  had  its 
origin  in  a  risk  connected  with  the  employment  and  to  have  flowed  from 
that  source  as  a  rational  consequence."  Workmen's  Compensation  Acts, 
C.  J.  Treatise,  pp.  73,  74,  note. 


Digitized  by  VjOOQIC 


1922.]  STARK  v.  STATE  IND.  ACC  COMM.     (Ore.)  453 

The  Massachusetts  statute,  while  it  provides  a  different  plan  of  insur- 
ance, contains  language  much  like  that  of  ours  unde^  consideration.  Acts 
of  Mass.  1911,  c.  751,  pt.  2,  §  1  reads: 

**If  an  employee"  etc.,  "receives  a  personal  injury  arising  out  of  and 
in  the  course  of  his  employment,  he  ^hall  be  paid  compensation  by  the  as- 
sociation, as  hereinafter  provided,  -if  his  employer  is  a  subscriber  at  the 
time  of  the  injury." 

Section  2.  "If  the  employee  is  injured  by  reason  of  his  serious  and 
willful  misconduct,  he  shall  not  receive  compensation." 

In  re  Loper.  64  Ind.  App.  571,  116  N.  E.  324,  was  a  case  of  compen- 
sation for  an  injury  **by  accident  arising  out  of  and  in  the  course  of  the 
employnvent."  The  assistant  superintendent  of  the  employer  in  an  act  of 
sport  or  horseplay  turned  the  air  {vom  the  compressor  maintained  at  the 
time  in  the  employer's  factory  upon  the  employee  which  caused  him  to 
jerk  quickly  and  strain  his  body.  At  the  time  the  employee  was  suffering 
from  an  abscess  in  the  region  of  the  gall  bladder.  The  strain  ruptured 
the  abscess  and  resulted  in  actite  general  peritonitis  which  caused  the  em- 
ployee's death.  The  employees  had  established  the  custom*  of  using  the 
air  compressor  to  blow  the  dust  off  their  clothes.  The  employees  had  also 
formed  the  habit  of  using  the  compressor  in  acts  of  sport  or  horseplay  by 
turning  the  air  therefrom  upon  one  another.  The  deceased  had  frequently 
participated  in  such  sport  to  the  knowledge  of  the  superintendent.  "No 
objection  was  made.  Compensation  was  allowed.  The  opinion  reads*  at 
page  576  of  64  Ind.  App.,  at  page  325  of  116  N.  E.  : 

*'The  existence  of  a  duty  on  the  part  .of  the  employer  and  its  breach 
resulting  in  injury  to  a  workman,  however,  are  not  the  tests  by  which 
the  right  to  an  award  under  compensation  acts  is  determined.'  A  duty  and 
its  breach  is  negligence,  but  negligence  on  the  part  of  the  employer  is  not 
essential  in  order  that  there  may  be  compensation  under  such  acts.  The 
test  of  the  right, to  compensation  under  such  acts.,  in  so  far  as  concerns 
the  elements  now  under  consideration,  is  whether  the  injury  resulted  from 
some  peril  incident  to  the  employment;  whether  the  cause  of  the  injury, 
although  not  foreseen,  may  reasonably  be  deduced  from  the  circumstances 
and  surroundings  peculiar  to  the  place,  and  under  which  the  workman  was 
required  to  perform  his  labors,  regardless  of  whether  such  perils  or  sur- 
roundings involve  negligence  on  the  part  of  the  employer." 

The  Indiana  Compensation  Act  contains  this  provision,  Acts  of  Indi- 
ana 1915,  p.  394: 

"Sec.  8.  No  compensation  shall  be  allowed  for  an  injury  or  death  due 
to  the  employee's  willful  misconduct,  including  intentional  self-inflicted 
injury,  intoxication,  and  willful  failure  or  refusal  to  use  a  safety  appli- 
ance or  perform  a  duty  required  by  statute." 

This  provision  is  much  broader  than  the  one  quoted  above  from  our 
statute. 

In  several  of  the  cases  it  is  indicated  that  where  the  injury  is  caused 
on  account  of  the  general  surroundings  of  the  place  in  which  the  injured 
employee  is  laboring  and  particularly  where  the  instrument  or  appliance* 
which  is  a  part  of  the  plant  and  used  in  the  prosecution  of  the  work  is 
what  causes  the  injury,  or  is  a  concurring  cause,  the  accident  may  be  said 
to  arise  out  of  and  in  the  course  of  the  employment  Heitz  v.  Ruppert, 
218  N.  Y.  148,  112  N.  E.  750.  L.  R.  A.  1917A,  344;  Rayner  v.  Sligh,  etc., 
Co.,  180  Mich.  168,  146  N.  W.  665.  L.  R.  A.  1916A,  25,  notes.  Ann.  Cas, 
1916A.  386. 

The  cases  direct  attention  to  the  difference  in  the  several  statutes.  It 
should  be  noticed  that  the  present  proceeding  under  our  statute  is  not  for 
the  purpose  of  fixing  the  liability  upon  the  employer.  The  provisions  of 
our  law  are  in  the  nature  of  an  insurance.  It  is  aymuch  for  the  benefit 
of  the  employer,  if  not  more,  than  an  injured  workman  and  his  depend- 
ents be  compensated,  as  it  is  to  any  one  else.  Under  many  of  the  statutes 
if  the  injury  is  caused  by  the  "wrongful  act'  or  "willful  misconduct"  of 
an  employee  compensation  cannot  be  allowed.     Under  our  statute  if  the 
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injury  or  death  results  to  a  workman  from  the  deliberate  intention  of  the 
workman  himself  "to  produce  such  injury"  compensation  cannot  be  al- 
lowed. It  is  not  enough  to  bar  compensation  that  the  injury  occurred  by 
reason  of  the  wrongful  act  of  the  workman,  if  he  did  not  intend,  to  pro- 
duce the  injury. 

The  injury  in  question  was  caused  by  an  industrial  accident  It  was 
a  peril  of  the  service.  Under  the  usual  conditions  there  prevailing  the 
employees  were  more  or  less  subject  to  such  peril.  It  was  an  unexpected 
accident,  but  nevertheless  may  reasonably  he  said  to  have  arisen  out  of 
and  in  the  course  of  the  enylo3rment.  It  was  an  incident  of  such  employ- 
ment by  reason  of  the  appliance  used  in  the  work,  and  the  custom  which 
prevailed  of  the  em;>loyees,  without  the  infraction  of  any  enforced  rule 
of  the  establishment,  diverting  the  use  of  the  air  hose  to  sport  The  play 
which  had  been  going  on  between  Stark  and  Cooper  was  entirely  mutual. 
The  question  as  to  who  started  the  sport  can  become  material  only  for  the 
purpose  of  fixing  the  faul::,  and  as  we  have  already  pointed  out  fault  of 
the  injured  employee  undei^  certain  conditions,  such  as  prevailed  in  this 
case,  does  not  constitute  a  reason  for  not  allowing  compensation.  This 
is  not  an  action  against  the  employeV.  . 

The  Qontention  of  the  Attorney  General  on.  behalf  of  the  State  In- 
dustrial Accident  Commission,  to  the  effect  that  Stark  anO  Cooper  i^rere 
at  fault  in  the  manipulation  of  the  air  hose,  partakes  of  fhe  nature  of 
contributory  negligence;  and  assumption  of  the  risk,  of  ^  att  of  a  fdtow 
servant,  neither  of  which  have  any  place  in  the  Workmen's  Compensation 
Act  Some  of  the'  cases  cited  were  brought  under  the  Employers*  Lia- 
bility Act  See  Knopp  v.  Am.  Car*  Co..  186  IlL  App.  605. .  Otiier  cases 
are  considered  muf:h  as  though  they  were  under  such  s^  act,  and  ap- 
parently some  of  the  workmen's  compensation  acts  partake  of  the  na- 
»0'"?r's  liability  laws,  and  the  cases  are  brought  to  enforce 
compensation  from  the  employer.  See  Laws  N.  J.  1911,  c.  95,  p.  134; 
Pierce  V.  Boyer-Van  Kuran  Lbr.  Coal  Co.,  99  Neb.  321,  156  N.  W.  509, 
iL.  R.  A.  1916I>,  970,  a  case  under  the  Emplovers'  Liability  Aot  (Rev*. 
St  1913,  §  3650)  which  contains  this:  ^ 

"Except  accidents  caused  by,  or  resulting  in  any  degree  from  willful 
negligence,  as  hereinafter  defined,  of  the  employee." 

In  Coronado  Beach  Co.  v.  Pillsbury,  172  Cal.  662,  158  Pfeic  212,  L. 
R.  A.  1916F,  1164,  the  syllabus  reads: 

"The  fall  of  an  employee  down  a  flight  of  stairs  while  engaged  in  the 
course  of  his  employment,  occasioned  by  the  playful  act  of  a  comployee 
in  thrusting  a  newsipaper  in  his  ribs  with  intent  to  tidde  him,  is  not  an 
accient  'arising  out  of  his  emplojmient,  within  the  meaning  of  the  Work- 
men's Conipensation  Act  and  injuries  resulting  therefrom  are  not  oon> 
pcnsable." 

The  opinicm  relates  to  the  liability  of  the  employer,  and  reads  at  page 
685  of  172  Cal.  at  page  213  of  158  Pac.  (L.  R.  A.  1916F.  1164)  : 

'•'We  cannoft  see  that  it  is  our  duty  to  measure  the  dynamics  of  as- 
saults and  to  hold  tiiat  the  master  must  be  charged  with  foreseeing  and 
insuring  against  those  which  are  playfully  intended  and  which  may  be 
sanctioned  by  a  custom  existing  among  his  servants." 

In  the  case  a^:  bar  it  is  clear  that  at  the  time  of  the  accident  Stark 
and, his  employer  were  subject  to  the- oompesntion  act  Stark,  while  in 
the  Service  of  his  employer,  sustained  a  personal  injury  by  accident  He 
had  immediately  prior  to  the  accident  been  engaged  in  sport  or  horseplay. 
He  appears  to  have  desisted  therefrom,  handed  the  hose  which  he  had 
obtained  rfom  Turley  to  another  workman,  "started  to  turn  around"  and 
stumbled  over  a  "skid  support  block."  and  by  so  doing  came  within  the 
range  of  the  air  from  the  air  compressor.  It  is  not  shown  that  Cooper 
purpcwely  aimed  the  air  hose  at  Stark  at  that  time.  It  may  be  said  that 
two. things  concurred  to  cause  the  injury:  First,  stumbling  over  the  skid 
block;    second,  coming  in  contact  with  the  air  from  the  air  compressor. 
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Both  the  skid  block  and  the  air  compressor  were  a  part  of  the  surround- 
ings under  which  he  had  labored  for  more  than  a  year.  It  is  not  neces- 
sary to  say  that  the  employer  was  at  fault  or  that  Cooper  was  at  fatdt, 
or. that  Stark  was  free  from  fault  It  might  be  remarked  parenthetically 
that  it  is  not  to  be  supposed  that  a  crew  of  men  oould  be  obtained  unless 
some  of  them  during  working  hours  would  play  practical  jokes  on  their 
fellow  workmen  especnally  if  such  men  were  red  blooded  Americans.  It 
is  not  conceivable  that  it  was  the  intention  of  th^  Legislature  to  preclude 
an  injured  workman  or  his  bendficiaries  from  the  benefits  of  the  Work- 
men's Compejpsatlon  Act  for  the  reason  that  at  the  time  of,  or  immedi- 
ately prior  to,  the  accident  causing  the  injury,  such  workman  had  been 
engaged  in  play,  unless  the  injury  or  death  results  to  such  workman 
"from  the  deliberate  intention  of  the  workman  himself  to  produce  such  in- 
jury." We  think  it  may  fairly  be  said  under  the  facts  in  this  case  that  the 
accident  arose  "out  of  and  in  the  course  of  his  employment"  It  was  un- 
i^nestionably  ^caused  by  violent  external  means.  The  pressure  in  the  air 
hc'-e  varied  from  70  to  about  110  pounds  to  the  square  inch.  The  appliance 
was  known  by  some  of  the  workmen  to  be  an  instrument  of  danger. 

It  is  claimed  on  behalf  of  defendant  tha*:  the  court  erred  in  finding 
that  Wanda  Stark,  plaintiff,  had  not  deserted  fter  husband.  Section  6626, 
Or.  L.  (j)  provides  that  a  husband  or  wife  of  an  injured  workman  who 
has  deserted  and  is  living  apart  from  the  injured  workman  at  the  time  of 
the  injury  ^hall  not  be  a  beneficiary  under  this  act. 

[2]  As  we  understand  the  argument  counsel  on  both  sides  consider 
that  there  is  no  bill  of  exceptions  in  the  record  in  this  case.  We  find, 
however,  a  transcript  of  the  whole  testimony  and  all  of  the  proceedings 
at  the  trial  with  the  exceptions  taken  at  the  trial,  duly  certified  bv  the 
trial  judge.  This  constitutes  a. sufficient  bill  of  exceptions  to  bring  the 
testimony  before  this  corut  Section  171,  Or.  L. ;  Malloy  v.  Marshall- 
Wells  Hdwe.  Co..  90  Or.  303.  173  Pac.  267,  175  Pac  659,  176  Pac.  589; 
Farmers,  etc..  Bank  v.  Davis,  93. Or.  655,  184  Pac.  275;  Hartman  v.  Sell- 
ing, 97  Or.  368,  396,  189  Pac  887.  192  Pac  408. 

[3,  4]  We  have  carefully  read  the  testimony.  This,  however,  does 
not  change  the  result  in  this  case.  In  a  cause  tried  by  the  court  without 
a  jury  the  findings  of  fact  are  deemed  to  be  a  verdict  Section  159,  Or. 
L.  In  construing  this  section  this  court  has  repeatedly  and  uniformly 
held  that  such  foldings  of  the  trial  court  cannot  be  set  aside  on  appeal  if 
there  is  any  competent  eidence  to  support  them.  Flegel  v.  Koss,  47  Or. 
366.  83  Pac.  847;  Smith  v..  Badura,  70  Or.  58  13P  Pac  107;  Gilbert  v. 
Sharkey,  80  Or  .323,  156  Pac.  789,  157  Pac  146.  In  a  case  under  the 
.Workmen's  Compensation  Act,  the  court  is  bound  by  the  verdict  of  a  jury 
as  to  a  question  of  fact  Section  6637,  Or.  L. ;  Grant  v.  State  Industrial 
Ace  Com.,  201  Pac.  438. 

[5,  6]  At  the  time  of  the  injury  of  Stark,  his  wife,  who  was  in  a 
delicate  condition,  was  stopping  at  the  home  of  her  mother  and  there  had 
been  a  disagreement  between  her  and  her  husband  in  regard  to  employing 
a  chiropractic  physician.  The  testimony  supports  the  finding  that  she  had 
not  deserted  her  husband  and  was  not  living  apart  from  him  at  the  time 
of  the  injury  within  the  meaning  of  the  Workmen's  Compensation  Act 
Under  the  circumstances  of  this  case  this  was  a  queestion  of  fact  There 
was  testimony  in  the  case  to  sustain  all  of  the  findings  of  the  trial  court, 
including  the  finding  that  the  injury  of  Stark  was  caused  by  adcident 
arising  out  of  and  in  the  course  of  his  employment.  Workmen's  Com- 
pensation Act,  Corpus  Juris  Treatise,  p.  59,  §  50.  This  was  a  mixed  ques- 
tion of  law  and  fact  Bradbury's  Workmen's  Compensation  (3d  Ed.), 
p.  1007,  §  25;  Grant  v.  State  Indutrial  Ace  Com.,  supra.  Therefore  such 
findings  should  not  be  disturbed. 

The  judgment  of    he  circuit  court  is  affirmed. 

Burnett,  C.  J.,  and  Brown  and  McCourt,  J  J.,  concur. 
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CALLIHAN  V.  MONTGOMERY. 

(Supreme  Court  of   Pennsylvania.     Jan.  3,   1922.) 

115  Atlantic  Reporter  889. 

1.  MASTER  AND  SERVANT— SCOPE  OF  REVIEW  IN  COMPEN- 

SATION  PROCEEDINGS  DEFINED. 

Under  Workmen's  Compensation  Act  1915,  art.  IV,  §  409,  and  sectioo 
427  as  amended  by  Act  June  2S,  1919  (P.  L.  665,  666.  §  6;  Pa.  SL  19201 
§§  22055,  22061),  the  revisory  powers  of  the  appeHate  court «  on  appeal 
from  award  of  compensation  Qommission  are  limited  to  a  determinatioo 
of  whether  there  is  any  evidence  to  support  the  findings  of  fact,  and 
whether  the  law  has  been  properly  applied  to  them. 

(For  other  cases,  see  Master  aiid  Servant,  Dec  Dig.  §  417 fl].) 

2.  MASTER  AND  SERVANT  — COMPENSABLE  INJURY   QUES- 

TION OF  LAW  REVIEWABLE  ON  APPEAL. 

Whether  the  accident  occurred  in  the  course  of  the  employment  as 
defined  in  Workmen's  Compensation  Act,  art.  Ill,  §  301  (Pa,  St  15BH 
§§  21983,  21964),  and  whether  the  person  mjured  or  killed  was  an  em- 
ployee, as  defined  in  article  I,  §  1()4  (section  21919),  under  given  state  of 
facts,  are  questions  of  law  reviwable  on  appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [6].) 

3.  MASTER  AND  SERVANT— INJURY  IN  COURSE  OF  EMPLOY- 

MENT  COMPENSABLE. 

Injury  to  employee  may  not  have  arisen  out  of  employment  to  render 
employer  liable  under  Workmen's  Compensation  Act,  art.  Ill,  §  301  (Pa. 
St.  1920.  §§  21983,  21984) ;  it  being  sufficient  if  the  accident  dccttrrod  in 
the  course  of  the  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Kg.  §  371.) 

4.  MASTER   AND   SERVANT  — COMPENSATION     CLAIMANT'S 

CONTRIBUTORY  NEGLIGENCE  IMMATERIAL. 
In  proceedings  under  Workmen's  Compensation  Act   (Pa.  St   1920, 
§  21916  et  seq!) ,  the  fact  that  clainxant  may  have  been  guil^  of  contribu- 
.  tory  negligence  is  immaterial. 

(For  other  cases,  see  Master  and  'Servant,  Dec.  Dig.  §  371.) 

5.  MASTER   AND   SERVANT  — INJURY   BY   ACCIDENT   IN 

"COURSE    OF    EMPLOYMENT"    WITHIN    COMPENSATION 

ACT  DEFINED. 

"Injury  bj'  accident  in  course  of  employment"  within  Workmen's 
Compensation  Act,  art  III,  §  301  (Pa.  St.  1920.  §§  21983,  21984),  in- 
cludes every  injury  on  the  premises  of  the  employer  during  the  hours  of 
employment,  so  long  as  the  nature  of  the  employment  demands  the  em- 
ployee's presence  there,  regardless-  of  whether  his  presence  at  the  par- 
ticular place  where  the  injury  occurred  was  actually  required,  unless  he 
had  virtually  abandoned  the  course  of  his  employment  or  was  engaged 
in  something  foreign  to  it. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment.) 
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0.  MASTER  AND  SERVANT— INJURY  TO  MECHANIC  AWAIT- 
ING TRANSPORTATION  FROM  EMPLOYER'S  PREMISES 
HELD  AN  INJURY  BY  ACCIDENT  IN  COURSE  OF  EMPLOY- 
MENT WITHIN  COMPENSATION  ACT. 

Where  a  mechanic  paid  by  the  hour  for  repairing  a  pump  engine  found 
it  necessary  to  take  the  cylinder  to  his  own  shop  for  reboring,  and  while 
waiting  for  the  empolyer  to  transport  him  stepped  into  adjoining  pump- 
house  on  the  employer's  premises  and  was  caught  in  the  madiinery,  he  was 
"injured  by  an  acqident  in  the  course  of  his  employment"  within  Work- 
men's Compensation  Act,  art.  Ill,  §  301  (Pla.  St.  1920,  §§  21983,  21984). 
though  it  did  not  appear  that  employment  required  him  to  enter  pump- 
house. 

(For  other  cases,  see  Master  and   Servant,  Dec  Dig.  §375[1].) 

7.  MASTTER  AND  SERVANT— EMPLOYMENT  HELD  "CASUAL" 
AND  OUTSIDE  "REGULAR  COURSE  OF  BUSINESS"  OF  EM- 
PLOYER WITHIN  COMPENSATION  ACT. 

An  oil  well  operator's  employment  of  skilled  mechanic  engaged  in 
business  for  himself  to  repair  an  engine  under  aggreement  to  pay  him 
his  customary  charge  of  $1.25  an  hour  for  time  required  to  make  re- 
pairs held  **casual"  and  not  in  the  '^'regular  course"  of  the  business  ot  the 
employer,  within  Workmen's  Compensation  Act,  art.  I,  §  104  (Pa.  St 
1920,  §  21919)  ;  the  term  "regular  course"  meaning  the  normal  opera- 
tions which  regularly  constitute  the  business  excluding  incidental  or  oc- 
casional operations  arising  out  of  th&  transaction  of  the  business,  such  as 
making  repairs  to  premises,  appliances,  or  machinery. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  362.) 
(For   other  definitions,    sec    Words   and    Phrases,    First   and    Second 
Scries,  Regular  Course  of  Business.) 

Appeal  from  Court  of  (^mmon  Pleas,  Butler  Counv;  Aaron  E. 
Reiber.  President  Judge. 

Proceedings  by  Mrs.  Ida  Callihan  for  compensation  for  the  death  of 
her  husband,  O.  F.  Callihan,  opposed  by  Noble  Montgomery,  employer. 
Award  for  claimant  affirmed  by  the  court  of  common  pleas,  and  employer 
appeals.  Judgment  of  court  of  common  pleas  and  award  of  Compensa- 
tion Board  reversed,  and  judgment  entered  for  employer. 

Argued  before  Moschzisker,  C.  J.,  and  Frazer,  Walling,  Simpson, 
Kephart,  Saddler,  and  Schaffer,  J  J. 

James  E.  Marshall  (of  Marshall  &  Watson),  of  Butler,  for  appellant* 
James  M.  Galbreath,  of  Butler,  for  appellee. 

Moschzisker,  C.  J.  Defendant,  operating  an  oil  well,  employed 
plaintiff's  husband,  O.  F.  Callihan,  a  skilled  mechanic,  engaged  in  busi- 
ness for  himself,  to  repair  an  engine  used  to  run  a  pump,  under  agree- 
ment to  pay  the  latter  his  customary  charge  of  $1.25  an  hour  for  the  time 
required  to  make  the  repairs;  during  the  progress  of  this  work  it  was 
found  necessary  to  take  the  cylinder  of  the  engine  to  Callihan's  shop  for 
reboring.  After  waiting  a  few  minutes  for  a  representative  of  defendant 
to  get  ready  to  transport  him,  Callihan,  for  some  undisdlosed  reason, 
stepped  into  an  adjoining  pumphouse,  on  defendant's  premises,  was  caught 
in  the  machinery  and  killed.  The  widow  claimed  compensation,  which 
the  referee  allowed ;  *  when  the  award  was  sustained  by  the  Compensation 
Board  and  the  court  below,  defendant  took  the  present  appeal,  contend- 
ing: (1)  That  at  the  time  of  his  death  deceased  was  not  engaged  in  the 
furtherance  of  the  business  of  defendant;     (2)    that   Callihan's   employ- 
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ment  was  merely  casual ;  (3)  that  he  was  not  employed  in  the  regular 
course  of  the  business  of  defendant;  and  (4)  that  he  was  an- independent 
contractor. 

In  a  broad  sense,  the  WoHcmen's  Compensation  Law,  Act  of  June  2, 
1915  (P.  L.  736;  Pa.  St  1920.  §  21916  et  seq.)  was  passed  for  the  mutual 
benefit  of  employers  aiid  employees  directly  eng^ed  in  the  regular  course 
of  industrial  or  business  life.  It  is  a  tacit  recognition  of  the  fact  that 
such  employees  differ  from  those  workers  for  hire  who  keep  themselves 
detached,  in  order  to  use  their  labor  and  abilities  in  the  best  markets  and 
most  advantageous  ways  which  may  from  time  to  time  present  themselves. 
The  former  class  of  employees,  unlike  the  latter,  are  not  as  a  rule  in  a 
position  to  seek  out  and  grasp  opportunnities  for  advantageously  using 
what  little  capital  they  may  accumulate;  henoe,  in  event  of  injury,  these 
workers  cannot  as  readily  care  for  hemselves  and  those  dependent  on 
them  for  support  All  of  which,  inter  alia,  created  a  public  feeling  that 
they  were  entitled  to  the  protection  of  such  a  system  as  the  statute  be- 
fore us  sets  up,  and  this  brought  about  its  enactment  The  Sjrstem  thus 
inaugurated  guarantees  sandardized  compensation  in  cases  of  injury  to 
employees,  but  one  who  enlists  in  the  army  of  industrial  and  business 
workers  must,  in  order  to  entitle  himself  to  Uic  benefits  of  the  act  under- 
take more  than  a  mere  casual  or  incidental  job;  he  must  enter  the  ranks 
of  those  employed  in  the  regular  course  of  the  business  of  bis  particular 
employer,  and  when  such  a  worker  claims  compensation,  it  must  appear 
that  he  was  injured  in  the  course  of  his  employment. 

Article  IV,  section  409,  of  the  Compensation  Act  (P.  L.  1915,  p.  751) 
originally  provided  that  findings  of  the  Compensation  Board  on  questions 
of  fact  were  to  be  final,  and  certain  of  our  decisions  have  held  that  un- 
der this  section,  the  question  whether  deceased  was  engaged  in  the  "fur- 
tfieranoe  of  the  business  or  affairs  of  [his]  employer,"  that  is,  ''in  the 
course  of  his  employment,"  at  the  time  he  received  the  injury  complained 
of,  being  one  of  fact,  the  finding  of  the  referee  in  that  regard,  when  ap- 
proved by  the  Compensation  Board,  was  conclusive  ( Poluskiewicz  v. 
Phila..  etc  Ca,  257  Pa.  305.  307.  101  Atl.  638;  Messinger  v.  L.  V.  R.  R. 
Co.,  261  Pa.  336.  338.  104  Atl.  623;  Gallagher  v.  Walton  Mfg.  Co.,  254 
Pa.  29.  32.  107  Atl.  327;  Ferri  v.  Lenni  Quarry  Co..  266  Pa.  264,  26(5^  109 
Atl.  845)  ;  but,  in  connection  with  these  cases,  sec  Flucker  v.  Carnegie 
Steel  Co..  263  Pa.  113,  118,  106  Atl.  192,  and  other  of  our  more  recent 
decisions,  which  point  out  that  such  findings  are  also  in  the  rfature  of  com- 
clusions  of  law,  and  are  reviewable  as  such. 

At  the  dates  of  the  decisions  in  the  cases  just  referred  to,  the  evi- 
dence was  not  before  the  appellate  court  (Ambrose  v.  Coxe  Bros.  &  Co^ 
266  Pa,  536,  537,  109  Atl.  642),  the  judicial  review  then  being  limited  to 
an  inspection  of  the  record  to  ascertain  whether  the  underlying  facts  duly 
found  adequately  sustained  the  ultimate  conclusion  appealed  from,  and 
whether  the  judgment  was  in  conformity  to  law.  McCauley  v.  Imperial 
Woolen  Co.,  261  Pa.  312.  323,  104  Atl.  617. 

The  amendment  of  June  26,  1919  (P.  L.  642,  665,  666),  made  ma- 
terial changes  in  procedure;  under  article  IV,  section  427,  of  this  act 
(Pa.  St  1920,  §§  22055,  22061).  where  an  appeal  is  had  to  the  conunon 
pleas,  it  is  the  duty  of  the  board  to  certify  to  such  court  "its  entire  rec- 
ord. *  ♦  *  including  the  notes  of  testimony,"  and  it  is  provided  that  an 
appeal  may  be  taken  to  the  Superior  or  Supreme  Courts,  to  be  prose- 
cuted *'in  the  same  manner  and  form  and  with  the  same  effect  as  is  pro- 
vided in  other  cases  of  appeal"  to  those  tribunals. 

[1]  Since  the  act  of  1919,  the  appellate  court  has  the  entire  record 
before  it,  but  its  revisory  powers  are  limited  to  a  determination  of  the 
question  whether  there  is  any  evidence  to  support  the  findings  of  fact 
and  whether  the  law  has  been  properly  applied  to  them;  this  is  somewhat 
analogous  to  the  powdr  of  review  in  cases  of  appeal  from  confirmation 


Digitized  by  VjOOQIC 


1922.1  CALLIHAN  v.  MONTGOMERY.     (Pa.)  459 

of  auditors'  reports  or  from  decrees  in  equity.  Kuca  v.  L.  V.  Coal  Co^ 
268  Pa.  163,  165,  110  Atl.  73^1 ;  Strohl  v.  E.  P.  Ry.  Co.,  270  Pa.  132^  133, 
113  Atl.  62. 

[2]  What  constitutes  injury  or  death  by  accident  in  the  course  of 
employment,  and  who  is  an  employee  within  the  meafling  of  the  Com- 
pensation Law,  are  defined  in  article  III,  section  301,  and  article  I,  sec- 
tion 104;  of  that  act  (Pa  St.  1920,  §§  21983,  21984,  21919),  the  latter  defi-  ^ 
nition  exi>ressly  excluding  those  whose  emplojrment  is  "casual  in  char- 
acter and  not  in  the  regular  course  of  the  business  of  the  employer."  The 
ultimate  determination  of  the  meaning  of  these  definitions,  tmder  any 
g^ven  state  of  facta,  therefore,  depends  upon  the  interpretation  or  con- 
struction of  the  act,  and  is  a  question  of  law.  This  rule  was  applied  in 
Flucker  v.  Carnegie  Steel  Co..  263  Pa.,  113,  118,  106  Atl.  192,  194.  where 
we  said: 

"As  to  the  ultimate  conclusion,  upon  which  the  award  rests,  that 
'deceased  met  his  death  from  injuries  received  by  accident  occurring  in 
the  course  of  his  employment  with  the  defendant  company,*  it  is  contend- 
od  by  appellant  that  this  presents  a  mixed  question  of  fact  and  law,  whidi 
may  be  reviewed  on  its  latter  aspect  In  a  measure,  the  contention  is 
sound,  for  since  the  compensation  act'  undertakes  to  define  the  meaning 
of  the  phrase  'injury  by  an  aoddent  in  the  course  of  his  emlo)rment'  (see 
section  301.  article  III.  P.  L.  738,  739).  in  each  instance  the  question  of 
law  is  presnted  as  to  whether  or  not  the  underlying  findings  of  fact  [and. 
since  the  act  of  1919,  the  evidence]  ai-e  sufficient  to  bring' the  case  within 
the  statutory  definition." 

A  recent  and  relevant  statement  of  the  scope  of  review  in  compen- 
sation cases  is  found  in  the  opinion  of  Mr.  Justice  Simpson  in  Stahl  v. 
Watson  Coal  Co.,  268  Pa.  452,  454,  112  Atl.  14,  15,  as  follows: 

"The  question  whether  or  not  the  vital  point  [that  decedent  was  in- 
jured in  the  course  of  his  employment,  as  defined  by  the  act]  sought  to 
be  deduced  from  the  basic  facts  may  fairly  be  infert-ed  therefrom,  is  one 
of  law  and  may  be  reviewed;  but,  if  it  can  be,  the  [ultimate]  finding  is  one 
of  fact  and  is  not  the  subject  of  review." 

Blake  v.  Wilson,  268  Pa,  469,  473-476.  112  Atl.  126.  treats  the  point 
whether  an  emp]o3rment  was  casual,  and  not  in  the  regular  course  of  the 
business  of  the  employer,  as  one  of  law. 

The  rule  applied  in  the  decisions  to  which  we  have  referred  brings  us 
to  this  determination:  In  a  case  like  the  present  the  proposition  whether 
there  is  evidence  to  sustain  findings  that  deceased  was,  or  was  not,  doing 
certain  things  when  injured,  is  one  of  law,  which  may  be  reviewed  to  the 
extent  only  .of  deciding  whether  there  is  such  evidence  in  the  record ;  but 
if  the  evidence  appears,  the  findings  thereon  are  of  fact  and  are  not  sub- 
ject to  review.  Whether,  on  the  state  of  facts  found,  he  was  killed  in  the 
course  of  his  employment  and,  also,  whether  the  employment  was  ''casual 
in  character  and  not  in  the  regular  course  of  the  business  of  the  em*- 
ployer,"  within  the  meaning  of  these  several  phrases  as  used  in  the  act, 
are  questions  of  law,  and,  as  such,  open  to  review. 

Before  examining  into  the  character  and  .nature  of  deceased's  em- 
ployment we  shall  first  consider  whether  he  was  killed  in  the  course  there- 
of^   for,  if  not,  there  is  no  necessity  to  inquire  further. 

[3.  4]  In  order  to  come  within  the  act.  an  injury  to  an  employee  need 
not  arise  out  of  his  employment:  all  that  is  necessary  is  that  it  occur  in 
the  course  of  that  employment,  and  this  includes  all  such  injuries,  except 
those  caused  bv  the  intentional  acts  of  third  persons,  done  for  reasons 
personal  to  the  employee  and  not  directed  against  the  employer,  and  self- 
inflicted  iniuries.  The  fact  that  claimant  may  have  been  guilty  of  con- 
tibutorv  negligence  is  immaterial.  Dzikowska  v.  Superior  Steel  Co.,  259 
Pa.  578.  .583.  103  Atl.  351.  L.  R.  A.  1918F.  888. 

The  definition,  in  article  III,  section  301.  of  the  act'  (P.  L.  738,  739; 
Pa  St  1920,  §  21984>,  of  what  is  meant  by  an  injury  occurring  in  the 
course  of  the  employment  expressly  provides,  inter  alia,  that — 
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It  includes  **all  injuries  caused  by  the  condition  of  the  premises  or 
by  the  operation  of  the  employer's  business  or  affairs  thereon,  sustained 
by  the  employee,  who,  though  not  so  engaged  [in  .the  furtherance  of  die 
business  or  affairs  of  the  employer],  is  injured  upon  the  premises  occu- 
pied by  or  Under  the  control  of  the  employer,  or  upon  whidh  the  em- 
ployer's business  or  affkirs  arc  being  carried  on,  the  employee's  presence 
thereon  being  required  by  the  nature  of  his  employment" 

[5]  The  provision  just  quoted  is  broad  enough  to  include  every  in- 
jury received  on  the  premises  of  the  employer,  during  the  hoiu-s  of  em- 
ployment, so  long  as  the  nature  of  the  employment  demands  the  cm- 
ploj^e's  presence  there  regardless  of  whether  his  presenqe  at  the  par- 
ticular place  where  the  injury  occurrd  is  actually  required  if  there  is 
nothing  to  prove  a  virtual  abandonment  of  the  course  of  his  employment 
by  the  injured  person,  or  that,  at  the  time  of  the  accident,  he  was  engaged 
in  something  wholly  foreign  thereto. 

[6]  In  the  case  at  bar.  the  employment  of  Callihan  had  not  ceased 
when  the  accident  happened;  there"  yet  remained  the  work  of  reboring 
the  cylinder  and  replacing  it  on  the  engine,  which  was  to  be  put  in  run- 
ning order.  The  employer  undertook  to  transport  him,  his  tools  and  the 
cylinder,  to  and  from  his  shop.  The  actual  work  had  ceased  only  until 
it  could  be  resumed  in  the  shop,  and  the  employment  continued  during  the 
time  needed  for  the  transportation.  It  is  true  there  is  nothing  to  show 
that  the  employment  of  deceased  required  him  to  enter  the  pumphouse, 
but  the  latter  immediately  adjoined  the  place  where  he  was  engaged,  and 
the  engine  on  which  he  was  working:  was  used  to  operate  the  pump. 
There  may  well  have  been  some  valid  reason,  in  connection  with  his  work, 
for  entering  the  pumphouse;  but,  if  not,  his  stepping  into  it  was'  merely 
a  temporary  digression  while  waiting  the  few  minutes  required  for  the 
return  of  the  employer,  and,  according  to  our  decisions,  there  was  no 
break  in  the  course  of  the  employment  under  such  drcumsanoes. 

In  connection  with  the  statement  just  made,  see  Flucker  v.  Steel  G)., 
263  Pa.  113,  119,  106  Atl.  192.  194.    We  there  said: 

"While  no  facts  appear  indicating  anjrthing  to  the  contrary,  it  may 
be  presumed  logically  that  an  employee  at  his  regular  place  of  service, 
during  his  usual  working  hours,  is  there  in  discharge  of  some  duty  in- 
cident to  his  employment;  and,,  when  the  dead  body  of  an  employee  is 
found  on  the  premises  of  his  employer,  at  or  near  his  regular  place  of 
service,  under  circumstances  fairly  indicating  an  accidental  death  which 
probably  occurred  during  the  usual  working  hours  of  the  deceased,  the 
inference  may  fairly  be  drawn,  in  the  absence  of  evidence, to  the  con- 
trary, that  the  employee  was  injured  in  the  course  of  his  employment." 

In  Dzikowska  v.  Superior  Steel  Co.,  259  Pa.  578,  582,  103  Atl.  351, 
352  (L.  R.  A.  1918F,  888);  an  employee,  whose  regular  occupation  was 
in  the  shipping  room  of  his  employer's  plant,  came  from  the  room  during 
a  temporary  break  in  his  work  and  went  into  a  box  car;  a  few  moments 
after  this  he  was  seen  running  out  with  his  clothing  aflame.  There  was 
no  direct  proof  of  how  the  unfortunate  man  caught  fire,  but  it  was  sup- 
posed that  he  went  into  the  box  car  to  smoke,  and,  in  striking  a  match, 
his  clothing,  which  was  saturated  with  oil,  became  ignited.  We  held  the 
claimant  was  entitled  to  compensation,  saying: 

"This  was  not  a  rest  period ;  it  was  not  a  period  when,  by  the  rules 
of  the  employment,  the  employee  was  free  from  the  duties  of  his  em- 
ployment; it  was  an  indeterminate  period  of  wtaliting  for  the  occurrence 
of  an  event  which  would  renew  the  active  operations  of  the  employment: 
♦  ♦  ♦  if  an  accident  happened  at  such  a  time,  there  would  be  no  break 
in  the  emplo3rment,  even  though  the  workman  is  paid  by  the  hour  for  the 
time  he  is  actually  at  work,  especially  where  the  accident  occurs  on  the 
employer's  premises  or  about  his  property,  unless  the  workman  is  doing 
something  that  is  wholly  foreign  to  his  employment" 


Digitized  by  VjOOQIC 


1922.]  CALLIHAN  v.  MONTGOMERY.     (Pa.)  461 

In  Knorr  v.  Central  R.  R.  of  N.  J..  268  Pa.  172,  175,  110  Atl.  797,  we 
held  that  otie  furnished  with  free  transportation,  to  and  from  his  work, 
was  still  en^saged  in  his  general  employment  during  such,  transportation, 
albeit  he  stopped  off  a  short  period  on  the  way  home  to  transact  some 
personal  business;  and  we  sustained  an  award  of  compensation.  See, 
also,  Blouss  V.  Delaware;  L.  &  W.  R.  R.  Co.,  IZ  Pa.  Super.  Ct.  95,  97; 
Hale  V.  Savage  F.  B.  Co.,.  75  Pa.  Super.  Ct.  454,  459;  Messer  v.  Mfg., 
etc.,  Co..  263  Pa.  5,  8.  106  Atl.  85 ;  Haddock  v.  Edgewater  Steel  Co.,  263 
Pa.  120,  123,  106  Atl.  196. 

It  is  true  that  in  Kuca  v.  Lehigh  Valley  Coal  Co.,  268  Pa.  163,  167, 
110  Atl.  731,  compensation  was  refused  where  the  deceased  deliberately 
left  his  regular  working  place  and  traveled  some  distance  to  another  part 
of  defendant's  mine,  entering  an  abandoned  opening,  where  he  caused  an 
explosion  of  gas;  but  there  the  facts  presented  indicated  that  the  injured 
man  had  voluntarily  abandoned  the  course  of  his  ejnployment,  whereas 
here,  as  previously  pointed  out,  they  indicated  the  contrary.  We  conclude 
that  deceased  was  **injured  [and  killed]  by  accident  in  the  course  of  his 
employment,"  in  the  sense  6f  these  words  as  used  in  the  Compensation 
Law. 

The  question  remains,  however,  Was  the  employment,  during  the  per- 
formance of  which  Mr.  Callihan  met  his  death,  "casual  in  character  and 
not  in  the  regular  course  of  the  business  of  defendant,"  within  the  mean- 
ing of  such  phrases  in  the  act  under  consideration?  It  will  be  noticed 
that,  in  order  to  come  within  the  exception  of  those  employees  not  cov- 
ered by  the  law  in  question,  the  employment  must  be  both  casual  in  char- 
acter and  outside  the  regular  course  of  the  business  of  the  employer.  Ar- 
ticle I,  section  104,  of  the  Compensation  Act  (P.  L.  1915,  p.  736) ;  Tarr 
V.  Hecla  Coal  Co.,  265  Pa.  519,  522,  523,  109  Atl.  224. 

In  Marsh  v.  Groner,  258  Pa.  473,  479.  102  Atl.  127,  L.  R.  A.  1918F, 
213  (note,  p.  275),  ^we  held  that  one  employed  to  do  some  plastering,  in 
connection  with  the  remodeling  of  defendant's  dwelling,  was  a  casual  em- 
ployee, not  engaged  in  the  regrular  course  of  the  employer's  business,  and 
therefore  not  entitled  to  compenstion.  Again,  in  Blake  v.  Wilson,  268 
Pa.  469.  477,  112  Atl.  126,  one  employed  by  a  farmer  to  paint  a  silo  wais 
held  to  be  a  casual  employee.  An  investig^ion  of  the  outside  authorities 
sustains  the  position  taken  by  us  in  these  cases,  as  we  shall  proceed  to 
»show. 

In  Chicago,  eta..  R.  R.  Co.  v.  Industrial  Com.,  284  111.  573,  120  N.  E. 
508,  it  was  held  that  a  structural  iron  worker,  engaged  for  a  few  days  to 
complete  a  driveway  in  connection  with  a  freighthouse.  was  engaged  in 
casual  employment  the  court  correctly  saying  (2^  III.  579,  120  N.  E.  510)  : 

The  Legislature  certainly  intended  *  ♦  *  to  give  some  meaning 
to  'casual.'  and  we  assume  from  a  readimf  of  the  statute  that  it  intended 
to  give  the  ordinary,  common  meaning,  that  is,  workmen  are  engaged  in 
casual  employment  when  they  are  ^ployed  only  'occasionally,'  'irregu- 
larly' or  'incidentally,'  as  distinguishing  them  from  regularly  and  continu- 
ously.." 

Maryland  Casualty  Co  v.  Pillsburv,  172  Cal.  748,  158  Pac.  1031,  holds 
that  one  engaged  by  the  owner  of  a  farm  to  repair  a  tractor  was  a  casual 
employee,  the  oourt  saying  (172  Cal.  751,  158  Pac.  1033),  that  ''casual" 
is  "something  which  comes  without  regularity  and  is  occasional  and  inci- 
dental"; in  State  v.  Dist.  Court,  138  Minn.  103,  107,  164  N.  W.  366,  a 
person  employed  to  construct  a  temporary  building  to  replace  one  de- 
stroyed by  fire,  on  a  farm  owned  by  the  employer,  though  not  operated 
by  him,  was  held  a  casual  employee. 

Western  Union  Tel.  Co.  v.  Hickman,  248  Fed.  899,  900,  161  C.  C.  A. 
17,  18  (construing  the  Wl  Va.  act),  where  a  lineman,  temporarily  em- 
ployed by  a  telegraph  company  to  assist-  in  repairing  ^  portion  of  its  line, 
was  held  to  be  but  a  "casual"  emtployee,  contains  s^i  interesting  discu:»- 
sion  oi  the  subject  in  hand,  pointing  out  differences  in  phraseology  in  the 
English  and  certain  of  the  American  compensation  acts,  and  saying: 
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"This  noticeable  departure  from  the  language  of  the  English  statute 
indicates  a  legislatie  intent  to  broaden  the  exception  and  place  it  on  a 
different  basis;  its  apparent  effect  is  to  make  exemption  depend  not  on 
the  nature  of  the  work  performed,  but  on  the  nature  of  the  contract  of 
employment.  If  the  hiring  "be  incidental  or  occasional,  for  a  limited  and 
temporary  purpose,  though  within  the  scope  of  the  master's  business,  the 
employment  is  'casual,'  and  covered  by  the  exception.  And  so  it  has  been 
held  by  the  courts  of  states  whose  compensation  acts  have  substituted 
'oasual  employment,'  or  words  of  the  same  import,  for  the  'employment 
of  a  casual  nature,'  found  in  the  English  statute.  In  re  Ga3nior,  217 
Mass.  86,  104  N.  E.  339,  L.  R.  A.  1916A;  363;  In  re  Cheevers,  219  Mass. 
244,  106  N.  E.  861 ;  Aurora  Brewing  Co.  v.  Industrial  Board,  277  111.  142, 
.  115  N.  E.  207;  Maryland  Casualty  Co.  v.  Pillsbury,  172  Cal.  748,  158  Pac 
lp31.  Thus  in  the  Gaynor  Case,  supra,  in  which  the  subject  is  discussed 
at  length,  the  court  says  that  'casual'  is  the  antonym  of  'regular/  'sys- 
tematic,* 'periodic,'  and  'certain.'  These  decisions,  and  the  convincing  rea- 
sons on  which  they  rest,  warrant  the  conclusion  that  plaintiff  was  engaged 
in  'casual  employment'  when  the  accident  occurred." 

See,  also,  Blood  v.  Industrial  Ace.  Com.,  30  Cal.  App.  274,  275,  157 
Pac.  1140.. 

While  the  rule  adopted  in  Wisconsin  and  some  other  states  ^see  Hol- 
men  Creamery  Ass'n  v.  Industrial  Com.,  167  Wis..  470,  471,  16/  N.  W. 
808;  Gross  Bros.  &  Co.  v.  Industrial  Com.,  167  Wis.  612,  614,  167  N.  W. 
809)  differs  from  that  in  most  jurisdictions,  the  weight  of  opimon  sup- 
ports the  view  that  the  word  ''employment"  refers  to  the  contract  of  hir- 
ing, more  than  to  the  kind  of  services  rendered;  that  if  a  person  is  en- 
gaged incidentally  and  occasionally  and  for  a  limited  and  temporary  pur- 
pose, though  the  work  may  be  within  the  scope  of  the  emplojrer's  busi- 
ness, he  is  a  casual  employee;  and  that  the  word  "casual,"  as  thus  con- 
strued, means  "incidental."  In  this  connection,  it  may  be  noted  that  the 
Standard  Dictionary  gives  "incidental"  as  the  only  synonym  for  "casual" 

[7]  When  the  tests  stated  in  the  authorities  reviewed  are  applied  to 
the  circumstances  at  bar,  we  have  a  case  of  "casual"  employment,  and,  in 
fact,  the  court  below  so  found;  but  it  furthw  found  that  "nevertheless 
what  he  [deceased]  was  doing  fat  the  time  of  llie  accident]  was  in  the 
regular  course  of  the  business  of  the  employer,"  and,  therefore,  notwith- 
standing the  casual  nature  of  his  employment,  he  came  within  the  Com- 
pensation Law.  We  must  next  consider  the  legal  soundness  of  thi?  last 
conclusion,  so  far  as  the  finding  of  the  regular  course  of  the  business  of 
the  employer  is  concerned. 

This  court  held,  in  Marsh  v.  Groner.  258  Pa.  473.  478.  102  Atl.  127. 
129  (L.  R.  A,  1918F,  213'),  that  a  man,  employed  by  a  married  woman  ^to 
do  plastering  in  connection  with  the  remodeling  of  her  dwelling,  was  riot 
engaged  in  the  regular  course  of  the  busfness  of  the  employer  because,  as 
a  matter  of  fact,  she  was  not  pursuing  a  business  within  the  meaning  of 
the  act;  and  we  there  defined  one's  buiness  to  be  *'the  habitual  or  regu- 
lar "occupation  that  the  party  was  engaged  in  with  a  view  to  winning  a 
livelihood  or  some  *rain."  Following  this  case,  we  held,  in  Blake  v.  Wil- 
son. 268  Pa.  469.  479,  112  Atl.  126.  129,  that  the  employment  of  a  persori 
to  domplete  a  silo,  on  which  work  had  been  'suspended  for  some  time, 
was  not  in  the  regular  course  of  the  business  of  the  owner  of  the  farm 
on  which  it  was  constructed,  saying: 

"With  the  particular  object  determined,  the  regular  course  of  the 
business  can  only  refer  to  the  experience  and  custom  in  the  conduct  of 
the  business  as  is  of  usual,  if  not  daily,  occurrence  and  observation.  It 
is  suggested  that  if  such  had  been  the  meaning  the  Legislature  intended 
to  convey,  an  apter  expression  would  have  been  'in  the  course  of  the  regu- 
lar business  of  the  employer.'  We  think,  on  the  contraiTr,  such  change  in 
phraseology  would  have  made  the  thought  obscure.  Not  only  so,  but 
there  can  be  no  warrant  for  transposition  of  the  terms;    the  meaning,  as 
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it  stands  is  not  doubtful  when  it  is  considered  that  the  word  'regular/ 
as  it  is  used,  does  not  qualify  the  word  'business'  but  the  course  of  the 
conduct  of  that  business;  when  that  is  'regular*  the  condition  of 'the  act 
has  been  met" 

The  decisions  of  other  jurisdictions  do  not  wholly  agree,  either  in  the 
interpretation  of  the  meaning  of  the  phrases  under  consideration  or  as  to 
their  application,  but  the  strong  trend  of  opinion  coincides  with  the  view 
expressed  in  the  Pennsylvania  cases  just  referred  to. 

Holbrook  v.  Olympia  Hotel  Co.,  200  Midh.  597,  603,  166  N.  W.  876, 
878  (a  Michigan  case,  in  which  state  ^the  act  excludes  "any  person  whose 
emplo3rment  is  but  casual  or  is  not  in*  the  usual  course  of  the  trade,  busi- 
ness, profession  or  occupation  of  his  employer"}*  held  that  a  painter  and 
decorator,  employed  to  paint  and  decorate  rooms  in  a  hotel,  was  not  an 
employee  engaged  in  the  usual  course  of  the  business  of  the  employer, 
the  court  stating: 

"It  would,  seem  that  occasionally  renovating  the  rooms  of  a  building, 
or  the  building  itself,  owned  or  occupied  by  the  owner  as  a  home,  with 
paint  or  paper  or  both,  is  not  in  the  usual  course  of  the  trade,  business, 
profession  or  occupation  of  the  owner,  unless  he  is  himself  in  the  business 
of  painting  and  decorating.  No  reason  can  be  found  for  concluding  that 
the  owner  of  the  hotel  is  pursuing  his  business,  within  the  meanjng  of 
the  law,  when  he  causes  the  rooms  to  be  occasionally  painted  and  decorated, 
although  it  is  usual  to  have  work  of  that  nature  done  from  time  to  time" 

In  Blood  V.  Industrial  Commission,  30  Cal.  App.  274,  276,  157  Pac 
1140,  it  was  decided  that  one -employed  to  paint  a  house  was  not  in  the 
usual  course  of  the  employer's  business,  the  qourt  saying: 

'•The  contract  of  employment  of  Heck  by  the  petitioner  to  paint  his 
house  was  casual.  It  was  a  mere  occasional  and  incidental  contract,  not 
constituting  or  connected  with  any  regular,  systematic,  periodic,  or  cer- 
tain business." 

See.  also,  Maryland  Casualty  Co.  v.  PiUsbury,  172  Cal.  748,  158  Pac. 
1031,  a  case  of  repairs  to  a  farm  tractor;  La  Grande  Laundry  Co.  v. 
Pillsbury,  173  Cal.  777,  779,  161  Paa  988,  concerning  repairs  to  the  roof 
of  a  house;  London,  etc.,  Co..  v.  Industrial  Aod.  Com.,  173  Cal.  642,  645, 
161  Pac.  2,  where  an  injured  railroad  man  was  fighting  fire  on  a  farm, 
not  belonging  to  the  railroad  qompany,  and  asked  compensation  from  the 
latter;  and  Armstrong  v.  Industrial  Com.,  36  Cal.  App.  1,  2,  171  Pac,  321, 
where  a  carpenter  was  employed  at  a  daily  wage  to  erect  a  dwelling  house. 
In  all  of  these  cases  compensation  was  refused. 

State  V.  Dist  Court,  138  Minri,.  106,  106,  164  N.  W.  366,  368,  held  that 
a  man  employed  to  construct  a  teniporary  building  to  replace  one  destroyed 
by  fire,  on  a  farm  owned  by  the  employer,  though  not  operated  by  him, 
was  engaged  in  work  which  was  "not  in  the  usual  course  of  the  trade, 
business,  profession,  or  occupation  of  the  employer";  it  is  there  stated: 

"The  words  'usual  course'  must  be  regarded  as  more  restrictive  than 
the  language  employed  in  the  Connecticut  and  English  acts.  *  *  * 
Assuming  *  *  ♦  the  lease  obligated  defendant  to  erect  a  shelter  for 
his  tenant's  stock  *  *  *  we  may  say,  in  a  certain  sense;  *  *  *  the 
erection  became  his  business  or  duty,  but  that  cannot  be  the  meaning  of 
the  word  'business'  in  this  statute.  It  must  ♦  *  *  refer  to  the  em- 
ployer's ordinary  vocation  and  not  to  every  occasional,  incidental,  or  in- 
significant work  he  may  have  to  da  *  *  *  Certainly  neither  the  rent- 
ing of  the  farm  nor  the  construction  of  this  shed  can  be  referred  to  as 
coming  within  the  'usual  course'  of  defendant's,  business  or  occupation." 

In  Carter  v.  Industrial  Aoc.  Com.,  34  Cal.  App.  739,  740.  168  Pac. 
1065.  1066,  it*  was  held  that  one  employed  by  a  grain  dealer  to  load  cars 
with  grain,  which  had  been  left  on  the  station  platform  because  of  a  short- 
age of  cars,  was  not  engaged  in  the  usual  course  of,  the  business  of  his 
employer;  it  is  there  said: 

"The  loading  was  not  within  the  usual  business  of  the  employer, 
the  employment  must  come  within  the  normal  operations  of   the  usual 
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and  ordinal  business  of  the  employer  in  order  to  make  him  liabje.  This 
usual  and  ordinary  business  here  did  not  involve  the  loading  of  the  grain 
but  embraced  simply  the  purchase  and  transportation  after  the  grain  was 
loaded  upon  the  cars. 

"In  other  words,  the  applicant  was  casually  employed  to  do  work 
which  was  not  ordinarily  and  usually  done  by  or  under  the  direction  of 
the  employer  in  the  business  in  which  he  was  engaged." 

Perhaps  the  decision  in  this  case  goes  a  little  far. 

The  English  cases  are  of  little  value  in  construing  the  Pennsylvania 
statute,  because  of  differences  in  phraseology  between  die  English  act  and 
our  own.  The  American  compensation  acts  pretty  generally  employ  the 
words  "regular"  or  "usual"  course  of  the  employer's  business.  Undoubt- 
edly, there  are  American  cases,  such  as  State  v.  Dist.  Ct,  141  Minn.  83, 
169  N.  W.  488,  and  others  there  cited,  which  construe  these  words » dif- 
ferently fron*  the  authorities  mentioned  in  this  opinion;  but  the  latter  are 
in  .the  majority,  and  agree  more  nearly  with  the  view  indicated  in  the 
Pennsylvania  decisions  alfeady  cited,  and  here  relied  on  to  support  the 
ruling  that  Callihan,  at  the  time  of  his  injury,  was  not  employed  in  the 
regular  course  of  the  business  of  defendant. 

The  casual  employment  of  one.  for  the  performance  of  an  odd  job, 
may  occur  in  conducting  a  business  and  still  not  be  within  its  regular 
course.  For^  instance,  emergency  repair  work  on  a  machine  used  in  the 
operation  of  a  business  can  always  be  said  to  take  place  in  the  course  of 
that  business,  as  all.  machinery,  at  some  time  or  otiier,  is  bound  to  need 
repair ;  but  such  work,  if  not  of  a  kind  usually  performed  by  or  under  the 
control  of  the  person  conducting  the  business,  would  be  outside  the  reg- 
ular course  thereof.  The  Legislature  evidently  intended,  by  the  use  of 
*the  words  "regular  course,"  to  give  them  some  definite  significance,  and 
the  most  natural  meaning  is  that  they  refer  to  the'  normal  operations 
which  regularly  constitute  the  business  in  question,  excluding  incidental 
or  occasional  operations  arising  out  of  the  transaction  of  that  business, 
such  as  now  and  again  repairing  the  premises,  appliances  or  machineiy 
used  therein.  While  repair  work  may  be  considered  an  important  inci- 
dent to  any  business  using  machinery,  and,  in  some  cases,  may  enter  into 
the  customary  operations  of  such  a  business  (for  example,  when  men  are 
engaged  as  regular  employees  for  the  purpose  of  keeping  the  machinery 
in  grd^r),  yet  the  repairs  we  are  here  considering  were  no  part  of  the  reg- 
ular course  of  the  business  conducted  by  defendant,  which  is  producing 
oil;  they  represent  merely  an- odd  job,  incidental  to  that  business,  but 
not  part  of  the  work  ordinarily  done  by  or  under  the  control  of  the  em- 
ployer in  this  particular  case.  On  the  other  hand,  such  repairs  might 
well  be  classed  as  within  the  regular  course  of  the  business  of  plaintiflPs 
deceased  husband. 

As  the  employment  of  deceased  to  repair  the  machine  in  question  was 
casual  and  not  in  the  regular  course  of  the  business  of  defendant  his 
widow  is  not  protected  by  the  Pennsylvania  act. 

-The  Ji'iew  just  stated  would  not  exclude  from  the  benefit  of  the  G>m- 
pensation  Law  all  those  employed  at  unit,  sometimes  called  "contract" 
prices,  based  on  quantity  of  work  done,  as  is  argued  by  plaintiff,  because 
in  many  such  cases  the  duties  performed  are  neither  casual  nor  out  of 
the  rearular  course  of  the  business  of  the  employer. 

While  we  have  overruled  appellant's  first  contention,  we  have  sus- 
tained the  second  and  ^ird,  which  control  the  case;  therefore,  it  is  un- 
necessary to  consider  the  question  whether  deceased  was  an  independent 
contractor. 

We  take  occasion  to  say  that  although  many  cases  from  other  juris- 
dictions are  mentioned  in  this  opinion,  they  are  cited,  not  as  authorities 
with  us,  or  to  signify  our  approval  of  all  the  conclusiops  therein  reached, 
but  merely  to  show  the  trend  of  opinion  on  the  points  imder  discussion. 

What  we  said  in  Kuca  v.  Lehigh  Valley  Coal  Co.,  268  Pa,  163.  165, 
110  Atl.  731,  732,  to  the  effect  that  "wjien  the  common  pleas  sustain  an 
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excepticm  to  an  award  and  reverses  the  action  of  the  board,  it  must  re- 
mit the  record  to  [that  body]  for  further  hearing  and  determination  (arti- 
cle IV,  section  427,  Act  of  June  26,  1919,  P.  L.  642),"  concerns  only  ex- 
ceptions to  findings  of  fact  as  may  be  seen  by  its  context  and  the  part 
of  the  statute  in  question  there  being  dealt  witib. 

The  judgment  of  the  court  below  and  the  award  of  the  Compensa- 
tion Board  are  both  reversed;  judgment  is  here  entered  for  defendant. 


KELLY  V.  WATSON  COAL  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.  Jan.  3,  1922.) 

115  Atlantic  Reporter,  885. 

1.  MASTER  AND  SERVANT— EVIDENCE  HELD  TO  SHOW  COM- 
PENSABLE INJURY  TO  WORKMAN  DEVELOPING  TUBER- 
CULOSIS  CAUSING  DEATH. 

In  a  proceeding  under  the  Workmen's  Compensation  Act  (Pa*  St 
1920,  §  21916  et  seq.),  to  obtain  compensation  for  the  death  of  an  em- 
ployee struck  by  the  crank  of  a  crab,  medical  testimony  held  to  show  that 
the  accident  was  a  contributory  cause  in  the  development  of  tuberculosis, 
which  resulted  in  his  death,  upon  the  theory  that  the  shock  rendered  him 
subject  to  the  quick  developmfcnt  of  the  disease  and  that  such  develop- 
ment was  due  to  the  injury. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Appeal  from  Court  of  Common  Pleas,  Indiana  County ;  J.  N.  Lang- 
ham,  President  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Carrie  S. 
Kelly  for  the  death  of  H.  E.  Kelly,  opposed  Iw  the  Watson  Coal  Com- 
pany, employer,  and  the  MtnsL  Life  Insurance  Company,  insurer.  Award 
of  the  Compensation  Board -affirmed  by  the  court  of  common  pleas  and  the 
insurer  appeals.     Affirmed. 

Argued  before  Moschzisker,  C.  J.,  and  Frazer,  Walling,  Simpson, 
Kephart,  Sadler,  and  Schaffer,  JJ. 

John  M.  Reed,  of  Pittsburgh,  and  James  W.  Mack,  of  Indiana,  Pa.. 
for  appellant    . 

S.  J.  Telford,  of  Indiana,  Pa.,  for  appellee. 

Moschzisker,  C.  J.  At  the  inception  of  tjiis  suit,  Carrie  S.  Keljy 
made  a  compensation  claim  against  defendant  coal  company  for  the  death 
of  her  husband,  H.  E.  Kelly  i  this  was  allowed  by  the  Board  and  the  de- 
cision was  affirmed  by  the  court  below ;  the  insurance  carrier  has  appealed, 
contending  that  the  evidence  was  insufficient  to  connect  Kelly's  death  with 
tfie  acddent  here  in  question  and  that  the  testimony  of  certain  of  the 
medical  experts  should  not  have  been  considered. 

[1]  It  appears  from  the  evidence  that  Kelly,. a  carpenter  in  defend- 
ant's service,  was  injured  March  19,  1918 ;  he  had  been  employed  by  the 
coal  company  for  three  years  prior  to!.  Ae  accident,  was  "a  steady  worker,'* 
and  had  lost  no  time  on  account  of  sickness,  althbugh  there  is  some  testi- 
mony that  he  was  not  what  would  be  termed  a  robuSt  man.  Deceased 
was  winding  a  crab,  turning  over  a  car, to  niake  some  repairs  on  its  bot- 
tom, whensth^  crank  ilew.outof  his  hands' sti^iking  him  oh  the  head  and 
10- Vol.  XX — Comp. 
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at  a  point  on  the  left  side  of  his  abdomen  near  the  waistline,  knocking 
him  dowh.  The  head  was  quite  badly  cut,  but  the  injury  to  die  body 
was  not  at  first  considered  serious,  although  claimant  testified  there  was 
a  bruise '^between  the  hip  and  waistline,**  and  the  patient  told  his  doctor  of 
Ml  uneasy  feeling  on  the  left  side  of  the  abdomen ;  five  days  after  the  in- 
jury, he  complained  of  soreness  in  the  region  of  the  left  testicle,  which, 
upon  examination,  was  seen  to  be  swollen.  iilfUrmed.  and  tender;  subse- 
quently, about  ^a  month  after  the  accident,  an  opiration  was  performed  to 
remove*  the  testicle,  and  it  was  found  to  be  inncted  with' tubercular  bac- 
cilli;  following  this,  deceased  had  trouble  vnthmis  hip  and  a  general  con- 
sumptive  condition  developed.  On  November  o,  1918,  he  died,  at  the  age 
of  46,  of  tubercular  peritom'tis.  ,     i 

On  the  facts  above  stated — and  as  to  them  tnere  is  no  conflict — it  was 
found  that — 

The  **injuries  sustained  by  the  decedent"  were  due  to  ** violence  to  the 
physical  structure  of  his  body,"  which  "so  low^ed  his  vital  resistance  that 
a  tubercular  condition  *  *  *  quickly  developed,  hastening  and  causing 
his  death."^ 

There  is  ample  medical  testimony  on  the  nrcord  to  sustain  the  findings 
just  recited;  it  being  the  opinion  of  several  competent  doctors,  at  least 
one  of  whom  was  an  eminent  expert,  that  the  accident  under  investigation 
was  a  "contributory  cause  of  the  development  of  the  tuberculosis  *  ♦  * 
which  resulted  in  his  [Kelly's]  death."  The  doctors  said  there  was  "^ 
direct  connection  between  the  trauma,  injury,  and  the  tubercular  condi- 
tion." upon  the  theory  that  the  shock  of  the  accident  and  consequent  low- 
ered vitality  rendered  the  injured  man  particularly  subject  to  the  quick 
development  of  the  disease  from  which  he  died,  and  that  such  develop- 
ment was.  in  all  probability,  due  to  the  assigned  cause.  Under  our  cases, 
this  was  sufficient  to  warrant  and  sustain  the  award.  Dumbluskey  v. 
Coal  &  I.  Co..  270  Pa.  22,  112  Atl.  745;  Tr^cey  v.  Coal  &  I.  Co.,  270  Pa. 
65,  112  Atl  740;  Zukowsky  v.  Coal  &  I.  Co.,  270  Pa.  118,  113  AtL  62; 
Miller  v.  Director  Genl.  of  Railroads,  270  Pa.  330,  113  Atl.  373.  Com- 
pare Fink  V.  Sheldon  Axle  Co..  270  Pa.  476.  113  Atl.  666. 

[2]  While  certain  of  the  medical  experts  testified  that  they  based  their 
conclusions  on  a  reading  ol  the  evidence  in  the  case,  yet  each  of  them 
clearly  stated  the  facts  they  assumed  to  be  true,  and  wWch.  formed 
the  basis  of  their  conclusions,  just  as  much  as  though  these  facts  had  been 
put  to  them  in  the  form  of  a  hypothetical  question;  and  some  of  those 
who  gave  expert  testimony  were  doctors  who  either  actually  attended  or 
operated  on  the  deceased.  Under  these  circumstances,  there  is  no  merit 
in  appellant's  complaint  concerning  the  alleged  incompetencv  of  the  testi- 
mony in  question. 

The  assignments  of  error  are  overruled,  and  the  judgment  is  affinned. 


CIACCIA  V.  GENERAL  FIRE  EXTINGUISHER  CO.  (No.  525.) 

(Supreme  Court  of  Rhode  Island.     Feb.  3.  1922.) 

115  Atlantic  Reporter,  801. 

MASTER  AND  SERVANT  — CHILDREN  NECESSARY  PARTiES 
TO  PROCEEDING  FOR  COMMUTATION  OF  WORKMEN'S 
COMPENSATION. 

Infant  children  of  deceased  employee  were  necessary  parties  to 
widow's  proreeding:  for  a  commutation  of  future  payments,  due  her  under 
the  Workmen's  Compensation  Act,  since;  if  the  widow  should  die  during 
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compensation  period,  the  children  would  become  entitled  to  future  com- 
pensation under  article  2,  §  6. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  400.) 

Appeal  from  Superior  Court,  Providence  and  Bristol  Counties;  Will- 
ard  B.  Tanner,  Presiding  Justice. 

•.Proceeding  by  Maria  Felicia  Ciaccia  for  compensation  under  the 
Workmen's  Compensation  Act  for  death  of  her  huslNand,  opposed  by  the 
General  Fire  Extinguisher  Company,  employer.  From  a  decree  of  the 
superior  court,  denying  h^r  petition  for  a  commutation  of  future  payments 
whkh  would  become  due  her  under  the  act,  claimant  appeals.  Appeal 
dismissed.     Decree  of  superior  court  affirmed,  and  cause  remanded. 

William  A.  Gunning,  of  Providence,  for  appellant. 
Ralph  T.  Bamefield,  of  Providence,  for  respondent. 

Vincent,  J.  This  is  an  appeal  by  Maria  Felicia  Ciaccia  from  a  de- 
cree of  the  superior  court  denying  her  petition  for  a  commutation  pf  the 
future  payments  which  would  become  due  to  her  under  the  Workmen's 
Compensation  Act  (Laws  191M2,  c  831). 

On  November  6,  1920,  the  husband  of  Maria  sustained  injuries,  in  the 
course  of  his  employment  by  the  respondent  Fire  Extinguisher  Co.,  which, 
a  few  days  later  resulted  in  his  death.  He  left  a  widow  and  two  minor 
children.  On  December  31,  1920,  an  agreement  was  entered  into,  which 
was  duly  filed  in,  and  approved  by,. the  superior  court,  which  provided 
for  the  payment  to  the  petitioner,  as  the  widow  of  the  deceased,  of  the 
sum  of  $10  per  week  for  a  period  of  300  weeks. 

On  June  18,  192t,  said  payments  haying  been  made  for  a  period  of 
more  than  26  weeks,  the  said  Maria  filed  her  petition  in  the  superior 
court,  praying  that  the  future  weekly  payments  be  commuted.  On  June 
29,  1921,  this  petition  was  heard  in  the  superior  court,  and  on  September 
14.  1921,  the  sartie  was  denied,  and  the  following  decree  entered: 

"(1)  It  appears  that  the*  petitioner  is  the  mother  of  two  minor  chil- 
dren, Filipo  and  Cosimo,  aged  14  and  12,  respectively;  that  no  provision 
is  made  in  said  petition  for  the  protection  of  the  interests  of  said  minor 
chiklren  in  said  future  compensation  payments,  should  the  petitioner  pre- 
4eceased  said  children  within  the  time  of  the  remaining  compensation  pe- 
riod. (2)  That  a  commutation  of  future  pavments  is  not  for  the  best 
interests  of  the  petitioner." 

From  this  decree  the  petitioner  has  appealed  to  this  court,  setting 
forth  in  her  reasons  of  appeal  that  the  findings  of  the  superior  court,  as 
expressed  in  its  decree,  are  erroneous  and  against  the  law. 

At  the  hearing  in  the  superior  court  it  was  claimed  by  the  Fire 
Extinguisher  Company  that  the  minor  children  of  the  deceased  employee 
should  be  made  parties  to  the  petition,  either  as  petitioners  or  respond- 
ents, on  the  ground  that  their  possible  rights  and  interests  in  future  pay- 
ments were  necessarily  involved,  and  that  the  employer  and  -insurer  were 
entitled  to  protection  against  their  future  claims,  in  case  the  widow  should 
die  within  the  compensation  period. 

We  think  that  the  children  were  necessary  parties  to  the  proceeding. 
If  the  widow  should  not  live  through  the  compensation  period,  the  chil- 
dren, upon  her  "death,  would  become  entitled  to  the  compensation,  there- 
after payable,  for  their  own  use  under  section  6,  article  2,  of  the  act. 
These  rights  of  the  children  are  contingent,  but  they  are  nevertheless  legal 
rights,  which  must  be  considered.  These  rights  *  cannot  be  extinguished, 
unless  the  children  are  made  parties  and  are  before  the  court 

The  .employei;  is  also  entitled  to  protection.  If  the  children  are  not 
parties  to  the  petition,  any  decree  entered  thereon  commuting  future  pay- 
ments Would  not  bind  them.    Upon  the  death  of  the  petitioner  within  the 


Digitized  by  VjOOQIC 


468  9  WORKMEN'S  COMPENSATION  L.  J.    (S.  D.)  [Apr^ 

compensation  period,  the  children  could,  under  the  plain  terms  of  the 
statute,  legally  call  upon  the  employer  to  make  payments  to  then*  there- 
after for  the  portion  oi  the  300  weeks  then  remaining. 

The  petitioner  further  contends  that  she  is  entitled  to  have  a  com- 
mutation of  future  payments  on  the  ground  that  she  is  about  to  remove 
from  the  United  Slates  and  take  up  her  residence  in  Italy.  There  is 
nothing  before  us  to  show  that  any  evidence  was  presented  to  the  superior 
court  to  the  effect  that  the  petitioner  was  about  to  remove  from  the  United 
States,  and  we  see  no  occasion  for  any  consideration  of  that  feature  of 
the  petitioner's  claim. 

The  appeal  of  the  petitioner  is  dismissed,  the  decree  of  the  superior 
court  is  affirmed,  and  the  cause  is  remanded  to  said  court  for  further  pro- 
ceedings. 


WILSON  V.  DAKOTA  LIGHT  &  POWER  CO.     (No.  4964.) 

(Supreme  Court  of  South  Dakota.     Feb.  8,  1922.) 

186  Northwestern  Reporter,  828. 

1.  MASTER  AND  SERVANT— FINDINGS  REVIEWABLE  UNDER 

COMPENSATION  LAW. 

The  rule  that,  where  there  is  any  reasonable  or  substantial  evidence 
tending  to  establish  the  findings  of  the  board  of  arbitration  and  Industrial 
Commissioner,  such  tindings  are  not  subject  to  review,  had  no*  application 
where  neither  the  board  nor  the^  Commissioner  made  any  findings  as  to 
the  nature  of  decedent's  employment;  the  finding  being  merely  that  the 
accident  arose  out  of  or  in  the  course  of  the  emplo3rraent. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER  AND  SERVANT  — INJURY  TO  ENGINEER  VOLUN- 

TARILY ASSISTING  IN  REMOVING  OLD  WALL  HELD  NOT 
COMPENSABLE  AS  'ARISING  OUT'OF  AND  IN  COURSE  OF 
EMPLOYMENT." 

Where  one  employed  as  chief  engineer  of  an  electric  light  and  power 
company,  without  any  emergency  calling  for  his  assistance  in  the  tearing 
down  of  an  old  wall  adjoining  the  engine  room  which  was  being  removed 
by  persons  engaged  for  that  purpose,  proceeded  to  dig  the  support  from 
under  one  side  of  the  wall,  causing  it  to  fall  on  him.  the  accident  did  not 
arise  out  of  6r  in  the  course  of  his  employment  within  the  Workmen's 
Compensation  Law. 

(For  other  cases,  see  Master  and  Ser\'ant,  Dec.  Dig.  §  375 [1].) 
(For  bther   definitions,   see    Words   and    Phrases,   First  and   Second 
Series,  {*  rrse  of  Employment.) 

Smith,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Moody  County;  L.  L.  Fleeger,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Law  by  Arthur  A. 
Wilson  for  compensation  for  the  death  of  his  son,  Herbert  L.  Wilson,  op- 
posed by  the  Dakota  Light  &  Power  Company,  employer.  Compensation 
was  awarded  by  the  board  of  arbitration  and  Industrial  Commissioner, 
but  denied  by  the  circuit  court,  and  the  petitioner  appeals  from  the  judg- 
ment and  the  order  denying  a  new  trial.    Affirmed. 

Frederick  A.  Warren,  of  Flandreau,  and  Robert  J.  Gamble  and  Bates. 
Johnson  &  Simons,  all  of  Sioux  Falls,  for  appellant. 
Rice  &  Rice,  of  Flandreau,  for  respondent. 
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PoLLEY,  J.  Appellant  filed  a  claim  against  the  respondent  for  com- 
pensation under  the  terms  of  the  Workmen's  Compensation  Law  (Rev. 
Code  1919,  §§  9436-9491),  lor  the  death  of  his  son,  Herbert  L.  Wilson, 
who  was  killed  while  in  the  employ  of  the  respondent  on  the  29th  day  of 
July,  1918.  The  defendant  resisted  the  claim,  and  a  board  of  arbitration 
was  appointed  under  the  terms  of  the  law.  Testimony  was  taken,  and  the 
board  found  that  the  decedent's  death  was  caused  by  an  accident  which 
"arose  out  of  and  in  the  course  of  his  employment.*'  An  award  was  made 
accordingly.  Upon  demand  made  by  the  respondent  the  case  was  reviewed 
by  the  Industrial  Commissioner,  who  affirmed  the  findings  and  award  of 
the  board  of  arbitration.  From  this  award  the  defendant  appealed  to  the 
circuit  court  of  Moody  county.  The  case  was  tried  by  the  court  without 
a  jury  upon  the  evidence  taken  before  the  board  of  arbitration.  The  trial 
court  found  that  the  decedent's  duties,  under  the  terms  of  his  employ- 
ment, were  to  keep  the  engines  and  producers  in  proper  condition  and  to 
attend  to  everything  pertaining  to  the  running  of  the  machinery  inside  the 
plant,  and  that  he  was  not  employed  or  authorized  to  do  any  other  work 
or  discharge  any  other  duty;  that  the  accident  which  caused-  decedent's 
death  did  not  arise  out  of  and  >yas  not  in  the  course  of  his  employment 
and  was  not  incidental  thereto;  that  in  doing  the  work  he  was  engaged  in 
at  the  time  of  the  accident  he  was  a  mere  volunteer  and  doing  work  not 
in  the  course  of  his  employment.  Conclusions  of  law  and  judgment  were 
entered  accordingly,  and  from  such  judgment  and  an  order  denying  his 
motion  for  a  new  trial  plaintiff  appeals. 

[1]  Appellant's  first  proposition  is  stated  as  follows: 

*' Where  there  is  any  reasonable  or  substantial  evidence  tending  to  es- 
tablish the  findings  of  such  board  and  the  Commissioner,  such  findings 
are  not  subject  to  review." 

[2]  Such  has  already  been  declared  to  be  the  rule  by  this  court  Day 
V.  Sioux  Falls  Fruit  Co.,  43  S.  D.  65.  177  N.  W.  816;  Shaw  v.  Harms, 
184  N.  W.  204,  and  cases  cited.  But  neither  the  board  of  arbitration  nor 
the  Industrial  Commissioner  made  any  finding  as  to  what  decedent's  em- 
ployment was.  or  from  which  any  inference  as  to  whether  the  accident 
arose  out  of  or  in  the  course  of  his  employment  might  be  drawn.  The 
facts  relative  to  what  were  decedent's  duties,  as  found  by  the  trial  court, 
are  fully  sustained  by  the  evidence.  In  support  of  the  finding  by  the  trial 
court  that  in  doing  the  work  he  was  doing  at  the  time  of  the  accident  tlie 
decedent 'was  a  mere  volunteer^  the  evidence  shows  that  the  defendant  is 
a  corporation  engaged  in  the  production  and  sale  of  electric  light  and 
power  and  selling  electrical  supplies.  At,  and  for  some  time  prior  to,  the 
time  of  the  accident,  decedent  was  employed  by  defendant  as  its  chief 
engineer.  During  the  summer  of  1918  defendant  enlarged  the  building 
which  inclosed  its  power  plant  and  office.  Such  enlargement  required  the 
removal  of  one  of  the  old  walls  adjoiningfthe  engine  room.  This  wall  was 
composed  of  hollow  tile  and  cement.  A  bricklayer  and  plasterer  were  en- 
gaged to  tear  down  and  remove  it.  These  parties  were  taking  the  wall 
down  from  the  top.  Decedent,  thinking  to  expedite  the  work,  took  a 
"pinch  bar"  and  proceeded  to  dig  the  support  out  from  under  one  side  of 
the  wall.  The  result  was  that  the  wall  fell  over,  and  decedent  being  una- 
ble to  get  out  of  its- way,  the  wall  fell  on  him,  causing  his  death. 

It  is  contended  by  appellant  that  in  his  attempt  to  help  in  tearing  the 
wall  down  he  was  working  in  his  employer's  interest,  and  that  therefor^ 
such  work  should  be  held  to  be  in  the  course  of  his  employment  within 
the  meaning  of  the  law.  It  is  also  contended  that  it  was  the  custom  of 
decedent  to  do  occasional  small  jobs  not  strictly  in  line  with  his  regular 
employment,  and  that  defendant  knew  of  such  ^actice;  but  there  is  no 
evidence  to  show  that  defendant  had  any  such  knowledge,  and  defendant's 
superitendent  testifia!  positively  that  he  had  no  such  knowledge.  The 
work  decedent  was  attempting  to  do  when  injured  was  in  no  wise  con- 
nected with  "or  incidental  to  the  performance  of  his  duties.  There  was 
no  emergency  that  called  for  his  assistance.    There  was  no  more  justifi- 
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cation  for  his  attempt  to  assist  in  tearing  down  the  wall  than  there  would 
have  been  for  one  of  the  bricklayers  to  have  gone  into  the  engine  room 
and  undertaken  to  operate  the  engines  or  dynamos.  Had  a  bricklayer, 
believing  he  could  further  his  employer's  business  by  helping  to  operate  a 
dynamo,  made  the  attempt,  and  been  electrocuted,  he  nor  his  dependents 
would  hardiy  be  in  a  position  to  claim  that  the  accident  arose  out  of  or 
in  the  course  of  his  employment  Yet  the  bricklayer  would  have  been  no 
more  out  of  place  in  the  engine  room  than  the  decedent  in  this  case  was 
in  attempting  to  tear  down  the  wall.  The  rule  that  appears  to  be  gen- 
erally adoptol  by  the  courts  is  that  a  workman  cannot  recover  under  the 
vVorkmen's  Compensation  Law  unless  the  injury  was  received  while  he 
was  acting  within  the  scope  of  his  employment,  and  unless  there*  was  a 
"causal  connection  between  tht  conditions  surrounding  the  performance 
of  his  work  and  the  resulting  injury."  Mann  v.  Knitting  Co.,  90  Conn. 
116.  96  Atl.  368.  U  R.  A.  1916D,  86.  The  accident  must  result  from  a 
risk  reasonably  incident  to  the  employment  The  duties  of  the  decedent 
as  chief  engineer  of  the  defendant  did  not  expose  him  to  the  danger  of  the 
falling  wall.  Haas  v.  Light  &  Power  Co.,  109  Kan.  197.  198  Pac.  174,  and 
cases  cited.  The  evidence  fully  supports  the  finding  by  the  trial  court 
that  the  accident  that  caused  decedent's  death  did  not  arise  out  of  nor  in 
the  course  of  his  employment. 

The  judgment  and  order  appealed  from  are  affirmed. 

SMrTH,  J.  .  (dissenting).  I  regret  that  I  cannot  concur  in  the  con- 
clusion reached  by  my  majority  associates  in  this  case. 

The  courts,  generally,  appear  to  be  in  hopeless  confusion  in  their 
attempts  to  define  the  phrase  ''arising  out  of  and  in  course  of  his  eniploy- 
ment,"  found  in  practically  all  of  these  statutes.  The  line  of  decisions 
construing  and  applying  this  phrase,  cited  by  appellant  seems  to  me  to  be 
more  consistent  with  the  real  purposes  of  such  laws  than  the  decisions 
which  interpret  the  phrase  strictly  and  technically.  The  finding  and  award 
of  the  boani  of  arbitration,  approved  by  the  Conmiissioner,  arc  in  accord 
with  the  liberal  view  of  the  statute,  and  I  think  there  is  evidence  in  the 
record  sufficient  to  sustain  the  findings  of  the  board.  Bushman,  the  mana- 
ger, only  testified  that  he  did  not  remember  Wilson's  doing  the  things 
testified  to  by  Billam. 

Doubtless  the  views  expressed  by  my  majority  associates,  which  re- 
flect the  strict,  technical  construction  and  application  of  the  statute,  will 
become  the  law  of  this  jurisdiction,  and  a  further  elaboration  of  my  own 
views  w^ould  serve  no  useful  purpose.  I  shall  therefore  refrain  from  a 
discussion  of  cither  the  law  or  the  facts. 


GORDON  V.  BUSTER.     (No.  1884.) 

(Court  of  Civil  Appcials  of  Texas.     Amarillo.     Jan.  11.  1922.     Rehearing 
Denied  Feb.  1,  1922.) 

236  Southwestern  Reporter.  803. 

MASTER  AND  SERVANT  —  NONSUBSCRIBING  EMPLOYER  OF 
"RANCH  LABORER"  HELD  NOT  ENTITLED  TO  DEFENSES 
EXCLUDED  BY  WORKMEN'S  COMPENSATION  ACT;  *TARM 
LABORER." 

A  "farm  laborer"  and  a  "ranch  laborer"  arc  not  one  and  the  same 
thing,  and.  in  an  action  against  a  ranch  owner  by  a  ranch  laborer  for  per- 
sonal  injuries,   the  defendant  could  not  interpose  the  defense  of  contri- 
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batory  negligence  and  assumed  risk,  where  he  had  as  many  as  three  em- 
ployees and  was  not  a  subscriber  to  the  Workmen's  Compensation  Act,  in 
view  of  Vernon's  Ann.  Civ.  St  Supp.  1918,  art  5246—1.  before  amend- 
ment of  article  5246— 2.  by  Acts  37th  Leg.  (1921)  c.  115. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  363.) 
(For  other  definitions,  see  Words  and  Phrases.  Second  Series,  Farm 
Laborer.) 

Appeal  from  District  Court,  Deaf  Smith  County ;  Kccse  Tatum,  Judge. 
Action  by  Jack  V.  Buster  against  John  W.  Gordon.     Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Carl  (jilliland.  of  Hereford,  for  appellant. 
W.  H.  Russell,  of  Hereford,  for  appdlee. 

Hall,  J.  Appellee,  as  plaintiff  below,  sued  appellant  to  recover  dam- 
ages in  the  sum  of  $5,000.  He  alleges  that  he  was  injured  while  working 
for  appellant  as  a  ranch  hand.  The  substance  of  the  petition  is  that^  on 
or  about  December  2,  1920,  one  Smith,  who  was  at  that  time  running  ap- 
pellant's Castro  county  ranch,  employed  appellee  to  work  thereoen,  his 
duties  being  to  feed  cattle,  fix  fences,  and  do  general  ranch  work;  that 
such  employment  was  with  the  knowledge  of  appellant;  that  soon  after 
his  employment  Smith  left  for  Mississippi  on  a  visit,  and  never  returned, 
and  appellee  was  left  in  charge  of  the  ranch;  that  while  so  employed,  on 
or  about  the  12th  day  of  February,  1920,  appellee  was  en  route  from  the 
randi  to  the  town  of  Summerfield,  for  the  purpose  of  buying  groceries 
and  supplies  to  be  used  by  the  employees  of  the  ranch;  that  he  drove  a 
span  of  Small  mules  to  an  oM  hack;  that  the  hack  was  worn  out,  and 
practkially  worthless,  the  neck  yoke  of  which  was  out  of  order,  in  that, 
instead  of  having^  a  proper  and  necessary  ring  to  fit  over  the  end  of  the 
tongue  of  the  vehicle,  there  were  a  number  of  strands  of  old  baling  wire 
used  as  a  substitute;  that  while  driving  to  Summerfield  the  baling  wire 
which  was  being  used  as  a  ring  broke;  the  tongue  of  the  vehicle  fell  to 
the  ground,  frightening  the  mules;  that  they  ran  away,  throwing  appellee 
from  the  hack,  breaking  his  leg,  causing  other  permanent  injuries,  result- 
ing in  the  damages  set  out  The  appellant  answered  by  general  denial, 
pleas  of  contributory  negligence  and  assumed  risk.  By  supplemental  pe- 
tition appellee  charged  that  appellant  was  engaged  in  a  general  ranch  busi- 
ness in  Castro,  Deaf  Smith,  and  Terry  counties;  that  he  owned  and  con- 
trolled large  ranches  in  each  of  these  counties,  upon  which  ranches  he 
pastured  large  herds  of  cattle;  that  the  farming  operation  conducted  by 
appellant  on  said  Castro  county  ranch  were  only  incident  to  the  ranching 
business,  and  that  appellant  had  in  his  employ  three  or  more  persons,  and 
was  not  a  subscriber  to  nor  had  he  complied  with  the  provisions  of  the 
Workmen's  Compensation  Act  The  case  was  submitted  to  a  jury  upon 
a  general  charge,  and  resulted  in  a  verdict  for  appellee  in  the  sum  of  $650. 

The  controversy  is  presented  in  this  court  upon  the  single  assignment 
that  the  court  erred  in  not  directing  a  verdict  for  the  appellant.  The  phy- 
sician who  attended  appellee  after  his  injury,  and  appellee  himself,  were 
the  only  witnesses  who  testified  upon  the  trial.  Appellee  testified  that 
Smith  never  returned  from  Mississippi,  and  that  he  continued  to  work 
in  the  same  way  as  when  he  started  until  the  time  of  his  injury;  that  at 
the  time  he  commenced  to  work  there  was  an  old  hack  on  the  place  with 
a  broken  wheel;  that  he  used  appellant's  wagon  in  hauling  feed  to  the 
cattle  until  the  rough  feed  had  all  been  consumed;  that  appellant  said,  'T 
will  take  that  hack  and  have  the  wheel  fixed  and  use  it  in  feeding  cake, 
and  we  will  not  have  to  pull  the  wagon  over  the  pasture";  that  this  was 
done,  and  that  appellee  began  to  use  it  instead  of  the  wagon;  that  on 
February  12th,  the  day  he  was  hurt,  he  had  fed  cattle  in  the  west  pasture 
in  the  morning  and  had  spent  part  of  the  forenoon  in  feeding  cattle  before 
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he  started  to  Summer  field  for  the  groceries  and  supplies;  that  on  the  way 
to  Summerfield  he  took  a  load  out  for  the  cattle,  and,  after  feeding  it, 
went  on  for  the  groceries;  that  where  he  fed  the  cattle  was  between  the 
ranch  and  Summerfield ;  that  after  he  drovfe  out  of  the  pasture,  and  about 
a  mile  and  a  half  on  the  way  to  Summerfield,  he  started  dovm  a  grade, 
the  hack  ran  down  on  the  breast  yoke,  the  baling  wire  used  as  a  substitute 
for  a  ring  broke,  dropping  the  tongue  of  the  vehicle  to  the  ground,  fright- 
ening the  mules,  and  causing  them  to  run  away  when  he  was  thrown  from 
the  hack.  Appellee  further  testified  that  he  had  been  raised  on  a  raiich 
and  had  lived  on  a  ranch  and  farm  practically  all  of  his  life,  knew  about 
the  use  of  baling  wire,  and  had  used  it  for  most  all  purposes  except  as  a 
'  substitute  for  rings  on  neck  yokes,  and  had  never  seen  a  ring  made  of  it; 
that  he  had  put  it  on  hames  for  rings,  made  links  in  trace  chains  with  it, 
and  at  the  time  he  was  using  it  on  the  neck  yoke  knew  it  was  in  strands 
and  had  used  the  breast  yoke  in  that  condition  after  he  went  to  work  for 
appellant;  that  in  making  repairs  with  baling  wire  he  only  made  them  for 
temporary  purposes;  he  knew  that  the  wire  soon  wore  out  and  had  to  be 
replaced;  that  there  were  three  employees  on  th  ranch  at  the  time  he  was 
injured;  that  the  other  two  boys  had  been  heading  kaffir  corn;  that  he  had 
done  no  farni  labor,  but  looked  after  the  cattle,  the  fences,  and  general 
ranch  wdrk.  Justice  Higgins,  in  the  case  of  C.  C.  Slaughter  Cattle  Co. 
v.  Pastrana,  217  S.  W.  749,  held  that  a  cowboy  working  upon  a  ranch 
where  farming  was  carried  on  merely  as  an  incident  to  the  conduct  of  the 
ranch  was  not  a  farm  laborer  within  the  meaning  of  the  Workmen's  Com- 
pensation Act.  Article  5246 — ^2,  Vernon's  Civ.  St.  A  writ  of  error  was 
sued  out  in  that  case,  and  was  dismissed  by  the  Supreme  Court  for  want 
of  jurisdiction.  Thereafter  the  Thirty-Seventh  Legislature  (Gen.  Laws, 
c.  lis,  p.  221)  amended  section  2  of  the  above  statute,  adding  tfic  words" 
"ranch  laborers.'*  It  is  recited  in  the  emergency  clause  of  the  amendment 
that— 

"The  fact  that  this  act  as  now  construed  by  the  courts  applies  to  ac- 
tions to  recover  damages  for  the  personal  injuries  of,  and  for  death  re- 
sulting from  personal  injuries  sustained  by  ranch  laborers,  while  actions 
by  farm  laborers  and  other  domestic  servants  are  exempted  from  its  pro- 
visions; that  labor  upon  ranches  as  they  are  now  conducted,  is  no  more 
hazardous  employment  than  farm  labor,  and  that  the  producers  of  live 
stock  are  being  caused  to  incur  much  unnecessary  expense  for  their  pro- 
tection, creates  an  emergency,"  etc. 

The  passage  of  this  amendment  would  indicate  that  the  Legislature 
did  not  concur  with  the  construction  placed  upon  section  2  by  the  Court 
of  Civil  Appeals  in  the  Slaughter  Case.  We  have  had  some  difficulty  in 
arriving  at  a  conclusion  as  to  what  should  be  a  proper  disposition  of  this 
appeal,  but  have  finally  decided  to  hold,  as  was  held  in  the  Slaughter  Case, 
that  a  farm  laborer  and  a  raiith  laborer  are  not  one  and  the  same  thing. 
It  appearing  that  appellant  had  as  many  as  three  employeeSj^  there  being 
no  proof  that  he  was  a  subscriber  under  the  Workmen's  Compensation 
.^ct,  it  follows  that  he  cannot  interpose  the  defenses  of  contributory  negli- 
gence an,d  assumed  risk.    Vernon's  Civ.  Sl  art  5246 — 1. 

The  judgment  is  therefore  affirmed. 
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BINGHAM  MINES  CO.  et  al.  v.  ALLSOP  et  al.     (No.  3668.) 

(Supreme  Court  of  Utah.     (Dec.  29,  1921.) 

203  Pacific  Reporter,  644. 

1.  MASTER  AND   SERVANT— FINDINGS   NOT   ESSENTIAL   TO 

VALID  AWARD  UNDER  COMPENSATION  ACT. 

It  is  advisable  that  the  Industrial  CTommission  make  findings  of  the 
ultimate  facts  in  a  proceeding  under  the  Workmen's  Compensation  Act, 
but  such  findings  are  not  essential  to  a  valid  award.* 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

2.  MASTER  AND  SERVANT  —  EXISTENCE  OF  SUBSTANTIAL 

EVIDENCE  SUPPORTING  •AWARD  UNDER  COMPENSA- 
TION ACT  QUESTION  OF  LAW. 

Whether  there  is  any  substantial  evidence  to  support  an  award  of 
compensation  under  the  Workmen's  (^mpensation  Act  is  a  question  of 
law,  and  to  ascertain  whether  there  is  some  substantial  evidence  supporting 
the  award  is  the  only  purpose  of  a  review.* 

(For  other  cases,  s^  Master  and  Servant.  Dec.  Dig.  §  417[6].) 

3.  MASER  AND  SERVANT— COMPENSABLE  INJURY  MUST  BE 

PROVED  BY  CLAIMANT. 

In  a  proceeding  under  Workmen's  Compensation  Act  to  obtain  com- 
pensation for  death  of  servant,  it  is  incumbent  upon  the  beneficiaries  to 
prove  that  death  resuUed  from  an  accident  arising  out  of  and  in  the  course 
of  deceased's  employment. 

(For  other  cases,  see  Master  ^nd  Servant^  Dec.  Dig.  §  403.) 

4.  MASTER  AND  SERVANT— FINDINGS  ON  EVIDENCE  CREAT- 

ING;   "PROBABILITY"    NOT    REVIEWABLE    UNDER    COM- 
PENSATION ACT. 

If  there  is  any  substantial  evidence  sustaining  conclusions  reached  by 
the  Industrial  Commission  in  a  proceeding  under  the  Workmen's  Com- 
pensation Act,  though  it  be  slight  and  though  it  may  seem  unsatisfactory 
to  the  Supreme  and  district  courts,  the  award  made  must  stand,*  and  in  this 
connection  a  finding  of  the  Commission  may  properly  rest  upon  "prob- 
ability," which  is  created  when  there  is  more  evidence  in  favor  of  .its  ex- 
istence than  against  it*  (citing  Words  and  Phrases.  First  and  Second 
Series,  Probability). 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  417[7].) 

5.  MASTER  AND  SERVANT— EVIDENCE  HELD  TO  SHOW  COM- 

PENSABLE INJURY  BY  ELECTRIC  SHOCK. 

In  a  proceeding  under  Workmen's  Compensation  Act  to  obtain  com- 
pensation for  dea&  of  a  servant,  evidence  h€ld  sufficient  to  sustain  a  find- 
ing of  the  Industrial  Commission  that  death  in  the  ttmnel  of  a  mine  re- 

*  Geo.  A.  Lowe  Co.  v.  Ind.  Com.,  190  Pac.  934. 

"  Ind.  Com.  of  Utah  v.  Evans,  52  Utah.  394.  174  Pac.  825;  Garfield 
Smelting  Co.  v.  Ind.  Cam.  of  Utah,  53  Utah,  133,  178  Pac.  57;  (ko.  A. 
Lowe  Co.  V,  Ind.  Com.  of  Utah,  190  Pac.  934 ;  Ind.  Com.  of  Utah  v.  State 
Road  Com..  190  Pac  544;  McVicar  v.  Ind.  Com.  of  Utah,  191  Pac.  1089; 
Varoukas  v.  Ind.  Com.,  191  Pac.  1091;  Utah  Fuel  Co.  v.  Ind.  Com.  of 
Utah,  194  Pac  122;  Littsos  v.  Ind.  Com.  of  Utah.  194  Pac.  338. 

'  McVicar  v.  Ind.  Com.  of  Utah,  191  Pac  1089. 
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suited  from  commg  in  contact  with  a  charged  electric  wire  while  de- 
ceased was  at  work  in  the  course  of  his  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4 J.) 

Appeal  from  District  Court,  Salt  Lake  County;  P.  C.  Evans,  Judge. 

Proceeding  by  Mabel  Allsop  and  others  under  the  Workmen's  Com- 
pensation Act  to  obtain  compensation  for  the  death  of  Samuel  Francis  Al- 
lsop, husbsmd  and  father,  opposed  by  the  Bingham  Mines  Company  and 
others.  From  an  award  of  compensation,  which  was  affirmed  by  the  dis- 
trict court  the  defendants  appeal.    Affirmed. 

Straup,  Nibley  &  Leatherwood,  of  Salt  Lake  City,  for  appellants. 
Willard  Hanson,  of  Salt  Lake  City,  for  respondents. 

Weber,  J.  On  October  26,  1917,  Samuel  Francis  Allsop  died  in  a 
mine,  tunnel  of  the  Bingham  Mines  -Company,  at  Lark,  Utah,  while  in  the 
employ  of  that  company.  He  left  surviving  him  a  wife  and  two  minor 
children.  Application  was  made  to  the  Industrial  Commission  for  com- 
pensation, claiming  that  Allsop  was  killed  by  an  accident  arisinj^  out  of 
and  in  the  course  of  his  employment  by  the  Bingham  Mines  Company. 
Upon  a  hearing  the  Commission  found  jthat  Allsop  came  to  his  death  by 
reason  of  an  accident  in  the  mine  of  the  Bingham  Mines  Company,  and 
compensation  was  awarded  in  the  sum  of  $4,500.  On  writ  of  review  the 
record  was  certified  to  the  district  court,  ai*l  on  such  review  the  award 
was  affirmed,  the  court  finding  from  the  evidence  that  had  been  adduced 
before  the  Commission  that  the  death  of  deceased  was  caused  by  an  elec- 
tric shock  accidentally  received  by  him  while  at  work  in  the  mine  in  the 
course  of  his  employment,  and  that  the  finding  of  the  Commission  that  the 
decesised  came  to  his  death  by  reason  of  an  accident  arising  out  of  and 
in  the  course  of  his  employment  was  sustained  by  the  evidence.  From  a 
judgement  entered  by  the  idistrict  court  plaintiffs  appeal. 

The  first  assignment  of  error  urged  by  appellants  raised  the  question 
of  whether  the  award  can  stand,  since 'the  Commission  failed  to  make 
a  finding  as  to  the  cause  of  death  or  what,  if  any,  accident  was  sustained 
by  the  deceased,  or,  in  other  words,  whether  the  mere  conclusion  stated 
^  die  Commission,  that  death  was  caused  by  reason  of  an  accident  aris- 
ing out  of  and  in  the  course  of  the  employment  was  sufficient  to  sustain 
the  award. 

[1]  In  Geo.  A.  Lowe  Co.  et  al.  v.  Industrial  Com..  190  Pac.  934,  this 
court  held  findings  of  fact  by  the  Commission  not  legally  essential  to  a 
valid  award.  That  language  was  not  intended  as  mere  dictum.  We  have 
repeatedly  suggested  to  the  Commission  that  it  is  advisable  to  make  find- 
ings of  the  ultimate  facts  in  each  case,  but  we  have  never  held,  and  do 
not  now  hold,  that  such  findings  are  essential  lo  a  valid  award. 

[2-4]  Appellants  insist  that  there  is  no  competent,  substantial  evi- 
dence in  the  record  that  the  deceased  had  sustained  any  personal .  injury 
by  accident  arising  out  of  and  in  the  course  of  his  employment,  and  that 
there  is  no  competent,  substantial  evidence  that  he  came  in  contact  with 
an  electric  wire  in  the  tunnel  and  suffered  death  from  an  electric  shock. 
As  stated  by  appellants,  the  question  whether  there  is  any  substantial  evi- 
dence to  support  an  award  is  a  question  of  law  and  to  ascertain  whether 
there  is  some  substantial  evidence  supporting  the  award  is  the  only-pur- 
pose of  a  review  in  this  court  Ind.  Com.  of  Utah  v.  E>ans,  52  Utah, 
394.  174  Pac.  825;  Garfield  Smelting  Co.  v.  Ind.  Com.  of  Utah.  53  Utah, 
133,  178  Pac,  57;  Geo.  A.  Lowe  Co.  v.  Ind.  Com.  of  Utah,  190  Pac.  934; 
Ind.  Com.  of  Utah  v.  State  Road  Com.,  190  Pac.  544;  McVicar  v.  Ind. 
Com.  of  Utah.  191  Pac,  1089:  Varoukas  v.  Ind.  Com.,  191  Pac  1091;  Utah 
Fuel  Co.  V.  Ind.  Com.  of  Utah,  194  Pac.  122;  Littsos  v.  Ind.  Com.  of 
Utah,  194  Pac.  338.  It  was  incumbent  upon  the  beneficiaries  to  prove  that 
the  death  resulted  from  an  accident  arising  out  of  and  in  the  coarse  of 
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deceased's  employment  If,  however,  there  is  any  substantial  evidence  sus- 
taining the  conclusion  reached  by  the  Commission,  though  it  be  slight  and 
though  it  may  seem  unsatisfactory  to  us,  the  award  made  must  stand. 
As  stated  in  McVicar  v.  Ind.  Com.,  supra,  the  Commission's  conclusions 
are  like  the  verdict  of  a  jury,  and  will  not  be  interfered  with  by  this  court 
when  supported  by  some  substantial  evidence.  The  same  rule  is  applica- 
ble in  the  district  court  upon  its  review  of  the  evidence.  Appellants  insist 
that  "a  finding  under  the  Workmen's  Compaisation  Act  [Comp.  Laws 
1917.  §§  3061-3165]  cannot  rest  upon  mere  conjecture,  probability,  or  pos- 
sibility." VJ^Xh  the  elimination  of  the  word  ^'probability"  the  quoted  state- 
ment is  unobjectionable  and  meets  with  our  approval.  However,  there 
can  be  no  doubt  about  the  proposition  that  a  finding  of  the  Commission 
may  properly  rest  upon  probabilities.  The  word  "probable"  is  defined  in 
Bouvier's  Law  Dictionary,  vol.  3.  page  2728,  as,  "having  the  appearance 
of  truth;  appearing  to  be  founded  in  reason."  Courts  have  defined  **prob- 
able"  as  meaning,  "Having  more  evidence  for  than  against"  (3  Words 
and  Phrases,  Second  Series,  1223)  and,  "A  probability  of  the  existence 
of  a 'thing  is  created  when  there  is  more  evidence  in  favor  of  its  existence 
than  against  it"  (6  Words  and  Phrases.  5617). 

[5]  The  concrete  question  in  this  case,  therefore,  is  whether  the  evi- 
dence indicates  that  the  deceasd  probably  came  in  contact  with  the  electric 
wiring  in  a  mine  tunnel,  and  whether  the  resulting  shock  caused  or  con- 
tributed to  his  death.  The  deceased  was  a  mine  foreman.  On  the  day  of 
his  death  he  went  to  work  at  about  8  o'clock  in  the  morning,  and  did  his 
work  as  usual.  At  1.30  p.  m.  he  ate  his  lunch.  His  de^th  occurred  at 
about  3  o'clock.  At  about  that  time  he  was  in  the  tunnel  and  gave  orders 
to  one  of  the  miners  to  attend  to  some  duty,  and  from  five  to  seven  min- 
utes after  that  he  was  found  in  a  dying  condition  on  the  left-hand  side  of 
the  mine  tunnel.  A  live  electric  wire  was  on  the  right-hand  side  of  the 
tunnel.  The  wire  carried  about  450  volts.  Ore  was  being  taken  out  of 
different  raises,  loaded  into  cars  on  a  track  in  the  tupnel.  At  the  place 
where  Allsop  was  found,  and  where  he  died,  the  tunnel  was  about  6  feet 
5  inches  wide,  and  about  6  feet  5  inches  high.  The  track  was  laid  about 
the  center  of  the  tunnel.  The  distance  from  the  top' of  the  rail  to  the 
electric  wire  was  6  feet  2  inches  so  that  the  deceased,  who  was  5  feet  9 
inches  in  height  colild  not  come  in  contact  with  it  by  accident  unless  he 
stood  on  something  or  unless  he  raised  his  hand  or  carried  something  in 
his  hand  which  would  extend  above  his  head.  Dr.  Odell  arrived  at  the 
sce^  of  the  accident  a  few  minutes  after  Allsop's  death.  He  had  known 
deceased  for  three  or  four  years,  but  had  never  treated  him,  in  his  office 
or  elsewhere,  and  so  far  as  he  knew  deceased  had  nver  shown  any  S3rmp- 
toms  or  indication  of  inability  to  work.  Dr.  Odell  testified  that  when  he 
found  the  deceased  his  throat  and  mouth  were  filled  with  saliva  and 
ejected  food.     He  further  testified  as  follows: 

"If  the  current  went  through  the  respiratory  organs  it  would  cause  a 
^rt  of  strangulation.  It  would  produ.ce  the  very  effect  that  I  found  in  this 
man's  throat  and  mouth.  His  throat  and  nose  were  full  of  blood.  That 
condition  may  be  accounted  for  by  his  having  come  in  contact  with  the 
wire.  That  is  not  the  only  way.  however,  it  could  have  been  produced. 
It  could  have  been  produced  by  his  receiving  a  blow  on  the  back  of  his 
head.  However,  there  was  no  evidence  of  his  hzving  received  such  a 
blow.  If  his  head  came  in  contact  with  the  wire  the  condition  in  which 
I  found  him  could  have  been  produced  as  the  result  of  the  electric  shock." 

It  having  been  suggested  that  the  deceased  died  from  overexertion, 
Dr.  Odell  testified : 

"When  a  man  dies  from  overexertion  you  would  expect  him  before 
that  to  the  failing  somewhat  You  would  not  expect  him  to  be  perform- 
ing his  usual  work  and  to  appear  to  be  sound  and  rugged.  You  would 
expect  him  to  be  coming  in  occasionally  to  the  mine  doctor  for  treatment. 
This  man  had  never  interviewed  me  for  anything.     He  appeared,  to  be  a 
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so^und,  rugged  man.  I  would  not  have  expected  him  to  die  of  overexer- 
tion, when  he  went  into  the  mine." 

When  asked  whether  it  was  probable  or  possible  that  death  could  have 
been  produced  by  coming  in  contact  with  an  electric  wire.  Dr.  Odell  an- 
swered in  the  affirmative.  After  eliminating  everjrthing  as  the  cause  of 
death  except  electricity,  Dr.  Odell  said  that  undoubtedly  Allsop's  death 
could  have  been  caused  by  electricity. 

Other  testimony  produced  at  the  hearing  tended  to  strengthen  the 
probability  of  death  from  electric  shock.  On  the  thumb  of  the  deceased 
was  found  a  burn  or  mark  described  as  a  **small  round  dark-edged  scar, 
one-eighth  inch  m  diameter  with  white  center  on  back  of  right  thumb 
midway  between  first  and  second  phalanx."  Dr.  Langenbacker  said  that 
in  his  opinion  the  scar  or  blister  on  the  thumb  did  not  describe  an  electric 
bum,  while  Dr.  Anderson,  referring  to  the  above  description  of  the  mark 
on  the  thumb,  pronounced  it  "a  very  apt  description  of  an  electric  burn." 
He  further  said  that  a  shock  sufficient  to  cause  death  might  only  show  a 
blister  on  the  skin.  Dr.  Anderson  also  testified  that  such  a  description  as 
that  contained  in  the  autopsy  report  with  reference  to  the  scar  on  the 
thumb  would  be  a  perfect  description  of  a  powder  burn,  and  that  powder 
burns  and  electric  burns  are  very  much  alike  in  appearance.  However, 
the  record  does<*not  contain  the  slightest  indication  dhat  Allsop  had  suf- 
fered a  powder  bprn.  It  was  not,  however,  necessary  for  the  Commis- 
sion, in  order  to  arrive,  at  the  conclusion  that  death  resulted  from  electric 
shock,  to  find  that  there  was  some  external  sign  or  mark.  Dr.  Odell  tes- 
tified'that  in  this  very  tunnel  he  treated  a  young  man  for  electric  shodc 
who  had  no 'mark  upon  him,  and  that  the  yoimg  man  would  have  died 
had  he  not  received  pronjpt  treatment.  Of  course,  if  he  had  died  his 
body  wotdd  not  have  had  any  marks  or  bums  indicating  the  cause ,  of 
death.  Other  physicians  testified  that  they  had  read  of  cases  in  the  books 
where  death  had  been  caused  by  electric  shock  without  leaving  any  burns, 
blisters,  or  marks. 

According  to  the  evidence,  viewed,  as  we  must  consider  it,  in  the  light 
most  favorable  to  the  applicants  for  compensation,  Allsop  did  not  die 
from  overexertici,  and  did  not  die  from  any  natural  cause.  What,  then, 
was  the  probable  cause  of  death?  Is  it  a  fair  inference  to  say  that  death 
was  caused  by  an  external  force,  and  if  that  be  the  only  inference  could 
that  force  have  been  anything  save  an  electric  shock  ?  The  dead  body  was 
found  in  the  tunnel,  and  near  it  a  dangerous  and  deadly  instrumentality. 
Exclude  all  other  causes  than  electricity,  and  such  exclusion  is  clearly 
justified  by  the  evidence,  and  what  is  probable?  What  could  be,  not 
what  necessarily  would  be,  a  fair  inference  from  the  circumstantial  evi- 
dence? In  Wasson  Coal  Co.  v.  Ind.  Com..  296  111.  217,  129  N.  E.  786. 
the  facts,  in  many  respects,  were  similar  to  the  facts  in  the  instant  case. 
In  the  Wasson  Case  a  miner  named  Smith  died  suddenly  in  a  mine  entry 
in  the  vicinity  of  his  working  place.  No  one  saw  what  caused  his  death. 
There  was  no  bum  on  the  body.  Smith  had  been  sick  with  the  "flu," 
and  shortly  before  his  death  complained  of  feeling  bad  and  said  he  felt 
dizzy.     In  concluding  the  opinion,  it  was  said  by  the  court: 

"No  autopsy  was  held,  and  it  may  be  admitted  that  the  proof  does  not 
show  with  absolute  certainty  just  wl^t  caused  the  death.  The  undisputed 
faqt  remains  that  Smith  did  suddenly  die  from  some  cause.  There  was  at 
the  place  of  his  sudden  death  and  within  easy  contact  by  him  an  electric 
wire  carrying  a  current  which  is  not  disputed  to  have  been  of  sufficient 
voltage  to  cause  death.  We*  have  above  stated  the  substance  of  the  testi- 
mony relating  to  the  effects  of  *flu'  and  the  possibility  of  sudden  death 
resulting  from  it.  To  our  minds  that  death  resulted  from  that  cause  is 
much  more  remote  and  less  probable  than  that  it  resulted  from  deceased's 
contact  with  the  electric  wire.  We  do  not  think  it  can  be  said  the  two 
views  are  equally  compatible  with  the  evidence.  The  cause  of  death  need 
not  be  shown  by  positive  and  direct  testimony,  but  it  is  sufficiently  shown 
if  the  facts  and  circumstances  proved  are  such  that  on  the  whole  evidence 
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the  reasonable  inference  to  be  drawn  is  that  it  arose  out  of  the  employ- 
ment Smith-Lohr  Coal  Co.  v.  Industrial  Co.,  286  111.  34.  It  has  been 
repeatedly  held  that  we  cannot  weigh  the  evidence  and  determine  upon 
which  side  it  preponderates,  but  it  seems  to  us  to  require  more  conjecture 
and  speculation  to  say  from  the  testimony  that  the  death  did  jnot  result 
from  electrocution  than  to  say  it  was  so  caused." 

We  cannot  say  that  as  a  matter  of  law  there  was  before  the  Commis- 
sion no  substantial  evidence  from  which  it  could,  be  fairly  mf erred  that 
the  death  of  Allsop  was  probably  the  result  of  an  electric  shock.  The 
judgment  is  therefore  approved  and  affirmed  with  costs. 

Corfman,  C.  J.,  and  Gideon,  Thurman.  and  Frick,  JJ.,  concur. 
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PINYON  QUEEN  MINING  CO.  et  al.  v.  INDUSTRIAL  COMMIS- 
SION  OF  UTAH.    (No.  3744.) 

(Supreme  Court  of  Utah.    Jan.  28,  1922.) 

204  Pacific  Reporter,  323. 

1.  MASTER  AND  SERVANT  —  NOTICE  OF  APPLICATION  FOR 

REHEARING  IN  COMPENSATION  PROCEEDING  UNNECES- 

SARY. 

Under  the  statute  pfoviding  that  the  Industrial  (Commission  shall  not 
be  bound  bv  any  technical  or  formal  rules  of  procedure  other  than  in  the 
statute  provided,  notice  of  the  hearing  on  a  petition  for  rehearing  is  not 
required  where  notice  of  the  second  hearing  is  given  in  case  the  rehearing 
is  granted. 

^  (For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  414.) 

2.  MASTER  AND  SERVANT—FINDING  ON  EVIDENCE  IN  COM- 

PENSATION PROCEEDINGS  CONCLUSIVE. 

Where  there*  is  any  substantial  evidence  supporting  an  award  under 
the  Workmen's  Compensation  Act,  the  determination  of  questions  of  fact 
by  the  Industrial  Commission  is  conclusive,  and  the  Supreme  Court  on 
certiorari  will  not  pass  on  the  weight  of  the  evidence. 

(For  other  cases,  See  Master  and  Ser\ant,  Dec.  Dig.  §  417[7].) 

3.  MASTER  AND  SERVANT— COMPENSATION   RECOVERABLE 

FOP  ENTIRE  DISABILITY  FROM  DISEASE  AGGRAVATED 

BY  "PERSONAL  INJURY.'** 

Under  Comp.  Laws  1917,  §  3112.  as  amended  by  Laws  1919.  c.  63. 
providing  thkt  the  words  **personal  injury  by  accident  arising  out  of  or 
in  the  course  of  employment"  shall  not  include  a  disease  except  as  it  shall 
result  from  the  injury,  where  a  dormant  disease  was  revived  or  accele- 
rated by  an  accidental  injury  and  disability  resulted,  the  injured  workman 
was  entitled  to  compensation  for  the  entire  period  of  his  disability,  though 
prolonged  because  of  the  disease. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  376[2n.) 

(For  other  definitions,  see  Words  and  Phrases.  First  and  Second 
Series,  Personal  Injury.) 

4;  MASTER  AND  SERVANT  —  COMPENSATION  CLAIMANTS 
NE€a-IGENCE   IN    NOT    SEEKING   MEDICAL   TREATMENT 
FOR  DISEASE  REVIVED  QUESTION.  OF  FACT. 
Where  an  injured  workman  luid  his  employer's  physician  who  treated 
him  both  knew  that  he  had  previously  had  syphilis,  but  the  physician  did 
not  associate  such  disease  with  the  injury  until  a  test  was  applied,  and  the 
specific  remedy  for  the  disease  was  then  administered  and  a  cure  effected, 
and  it  did  not  appear  that  the  injured  workman  knew  that  the  disease  had 
been  dormant  in  his  system  and  that  it  was  revived  into  activity  by  Ae 
injury  or  that  a  remedy  had  been  discovered  that  would  quickly  cure  it 
whether  he  was  guilty  of  willful  neglect  or  culpable  negligence  in  failing 
to  sooner  procure  medical  treatment  was  a  question  of  fact  for  the  In- 
dustrial Commission. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  385[17].) 
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Original  certiorari  proceeding  by  the  Pinyon  Queen  Mining  Com- 
pany and  another  against  the  Industrial  Commission  to  annul  an  award  to 
Matt  Finn  of  conipensation  for  injuries.    Award  affirmed. 

Bagley,  Fabian,  Clendenin  &  Judd,  of  Salt  Lake  City,  for  plaintiffs. 
Herbert  Van  Dam.  Jr..  of  .Salt  Lake  City,  for  defendant  aiid  Matt 
Finn,  s^^cant  for  compensation. 

Webejl  J.  Plaintiffs  have  instituted  proceedings  for  certiorari  in  this 
court  for  the  purpose  of  having  annulled  the  award  made  by  the  Industrial 
Commission  for  compensation  to  one  Matt  Finn,  who  was  injured  on 
April  7,  1921.  while  in  the  employ  of  the  Pinyon  Queen  Mining  Com- 
pany. After  the  award  was  piade  a  rehearing  was  granted  on  applit^a- 
tion  of  the  state  insurance  fund.  Further  evidence  was  thereupon  taken 
at  the  second  hearing,  upon  which  the  award  -lyas  affirmed  and  the  findings 
modified.  Counsel  for  applicant  now  moves  that  the  record  and  proceed- 
ings returned  and  .certified  by  the  Industrial  Commission  subsequent  to 
the  award  made  September  19,  1921,  be  stricken  and  disregarded  for  the 
reason  that  no  notice  of  application  for  rehearing  was  ever  served  upon 
the. applicant  or  his  counsel,  and  no  opporttmity  was  ever  given  applicant 
to  be  heard  respecting  such  motion^  In  support  of  this  motion  counsel  say 
they  cannot  see  where  any  harm  could  come  to  either  employer  or  em- 
ployee in  requiring  that  each  side  of  the  controversy  before  the  Commis- 
sion be  kept  informed  of  proceedings  before  it,  and  that  "employers 
would  be  quick  to  complain  of  hearings  before  the  Commission  on  appli- 
cations for  compensation;  on  applications  for  rehearing,  and  on  applica- 
tions for  lump  sum  payments,  etc.,  if  such  hearings  were -held  without 
notice  to  them  or  opportunity  to  be  heard." 

[1]  ^o  far  as  applications  for  rehearing  are  concerned,  it  would  be. 
a  useless  and  cumbersome  proceeding  to  have  the  parties  brought  up  for  a 
special  hearing  on  the  motion  for  rehearing.  There  is  no  formal  hearing 
on  a  motion  for  rehearing,  and  when  a  petition  for  rehearing  is  pending 
it  is  properly  dispos<fd  of  ex  parte.  If  denied,  the  adverse  party  has  no 
canse  for  complaint,  and.  if  granted,  the  parties  are  given  notice  of  the 
rehearing,  as  was  done  in  the  instant  case,  by  the  Commission.  The  stat- 
ute provides  that  the  Industrial  Commission  shall  not  be  bound  by  any 
technical  or  formal  rules  of  procedure  other  than  in  the  statute  provided. 
Notice  of  the  hearing  on  the  petition  for  rehearing  is  not  provided  by  the 
statute  and  no  valid  reason  has  been  given  why  such  notice  should  be 
required  by  the  Commission.  After  the  rehearing  was  granted,  applicant 
was  given  notice  of  the  second  hearing,  and  thus  all  his  rights  were  fully 
protected. 

[2]  An  examination  of  the  transcript  of  the  evidence  produced  at 
both  hearings  shows  that  there  is  evidence  tending  to  support  the  findings 
objected  to  and  also  evidence  to  the  contrary.  When  there  is  any  sub- 
stantial evidence  su(^>orting  an  award  the  determination  of  questions  of  - 
fact  by  the  Industrial  Commission  is  conclusive,  and,  as  we  have  repeat-  • 
edly  held,  this  court  will  not  in  such  cases  pass  upon  the  weight  of  the 
evidence.  It  is  therefore  unnecessary  to  review  the  testimony  in  this  case. 
All  the  .essential  facts  are  stated  in  the  findings  of  th  Commission.  Omit- 
ting what  was  found  as  to  em{^oyment  of  the  applicant  by  the  mining 
company  and  the  wages  paid  him.  the  Commission's  findings  were  as  fol- 
lows : 

*That  oh  the  7th  day  of  April.  1921.  the  engineer  of  the  defendant 
sent  a  note  into  the  mine,  where  the  applicant  was  working,  requesting 
him  and  his  partner  to  come  out  of  the  mine  and  on  (op  to  assist  in  re- 
covering a  mine  car  that  had  gone  over  the  top.  A  rope  was. tied  to  the 
mine  car.  the  engineer  and  the  applicant's  partner  were  pulling  on  it.  and 
the  applicant  m-as  below  pushing  on  the  car,  when  his  foot  slipped,  the 
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car  raised  up,  and  the  applicant  fell  back  with  the  weighs  of  the  car  on 
his  right  arm.  and  twisted  it.  The  applicant  indicated  to  his  partner  at 
the  time  of  the  accident  that  he  had  turned  his  right  arm  by  saying, 
*Wait  a  minute;  I  hurt  my  arm.'  This  happened  about  9  o'clock  p.  m., 
and  about  25^  hours  after  the  applicant  started  to  work.  After  the  acci- 
dent the  applicant  went  back  into  the  mine  and  worked .  about  an  hour, 
came  up  out  of  the  mine,  ate  part  of  his  supper,  and  noticed  considerable 
swelling,  in  his  right  arm  about  the  elbow,  and  suffered  intense  pain  and 
was  obliged  to  discontinue  work.  The  next  da^  he  saw  the  foreman,  who 
told  him  to  see  Eh*.  Bailey.  However,  the  applicant  went  to  see  Dr.  Laker 
at  Eureka.  While  in  Dr.  Laker's  office  the  applicant  rolled  up  his  sleeve 
and  told  the  doctor  that  he  had  hurt  his  arm,  and  at  that  time  his  arm 
was  badly  swollen.  For  3  years  prior  to  the  accident  the  applicant  was 
able  to  perform  his  regular  duties  as  a  miner,  and  at  no  time  for  3  years 
prior  to  tiie  accident  was  applicant  physically  unable  to  do  his  daily  work. 
"That  the  applicant  admits  in  his  testimony  that  at  the  time  of  the 
accident,  and  for  some  time  ^rior  to  the  accident,  he  was  afflicted  witfi  an 
organic  disease  known  as  syphilis,  but  that  his  syphilitic  condition  never 
interfered  in  any  way  with  his  employment;  that  he  worked  for  the  de- 
fendant satisfactorily  prior  to  the  accident  and  was  physically  able  to 
perform  his  duties  as  a  miner  for  the  defendant;  that  the  character  and 
extent  of  the  injury  so  received  by  the  applicant  was  such  that,  if  unac- 
companied bv  said  disease,  applicant  would  have  recovered  therefrom* 
within  6  weeks  at  the  outside ;  that,  if  the  applicant  had  received  prompt 
and  proper  treatment,  the  effect  thereof  on  said  injury  and  die  combined 
effect  of  the  two  would  not  have  resulted  in  a  total  disability  in  excess 
of  the  10  weeks  for  which  applicant  had  already  received  compensation; 
that  both  the  applicant  and  the  attending  physician  previously  had'  known 
that  applicant  was  infected  with  such  disease,  but  was  not  given  treatment 
for  said  disease,  but  thereafter,  on  or  about  July  1st.  applicant  for  the 
first  time  commenced  receiving  treatment  for  the  disease,  and  his  arm 
trouble  cleared  up  within  60  days,  so  that  applicant  was  able  to  and  did 
resume  work  on  September  1,  1921." 

As  part  of  its  conclusions,  the  Commission  found : 

"In  view  of  the  foregoing  findings,  the  Commission  concludes  that  on 
the  7th  day  of  April,  1921,  the  applicant  had  'a  pre-existing  constitutional 
disease  known  as  syphilis,  which,  being  dormant,  left  his  ability  to  per- 
form the  arduous  work. of  a  miner  for  which  he  was  hired,  unimpaired, 
and  that,  because  of  the  nature  of  the  accident  being  sufficiently  severe 
to  accelerate  this  condition,  the  applicant  was  deprived  of  his  usual  capa- 
city for  work.'  While  we  find  in  finding  No.  3  that  the  injury  was  such 
that,  if  unaccompanied  by  said  disease,  the  applicant  would  have  recovered 
therefrom  within  six  weeks  at  the  outside,  the  Commission  •concludes  that 
-  the  employer  takes  a  man  as  he  is,  and  therefore  should  pay  compensation 
for  the  full  period  of  disability  suffered  by  reason  of  the  accident  sus- 
tained on  the  7th  day  of  April,  1921,  without  considering  the  syphilitic 
condition  which  no  doubt  prolonged  his  disability  period.    *    *    ♦" 

[3]  Plaintiffs  contend  that  the  conclusion  of'  the  Commission  award- 
ing applicant  full  compensation  for  the  period  of  disability  suffered  by 
reason  of  the  accident,  without  considering  the  syphilitic  condition,  is 
erroneous. 

The  question  involved  here  may  be  stated  as  being: 

"If  an  existing' disease. is  aggravated  by  Accidental  injury,  must  com- 
pensation be  paid  for  the  resulting  incapacity?" 

What  courts  havo  held  with  uniformity  is  stated  in  Kaiser's  (Corpus 
Juris)  pamphlet  on  Workmen's  Compensation  Acts,  at  page  69,  §.  58.  a$ 
follows: 
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''Acceleration  of  a  diseased  bodily  condition  may  constitute  a  personal 
tnjory,  and  an  iojmy  may  be  by  accident,  altiiough  it  would  not  have  been 
sustained  by  a  perfectly*  healthy  individual.  So  death  may  be  regarded  as 
having  been  caused  by  an  injury,  although  there  was  a  diseased  condi- 
tion prior  to  the.  injury  without  which  death  would  not  have  ensued,  and 
partial  or  total  incapacity  may  spring  from,  and  be  attributable  to,  the  in- 
jury, where  undeveloped  and  dangerous  physical  conditions  are  set  in 
motion  producing  such  a  result  as  well  as  where  there  is  a  disclocation  or 
dismemberment,  or  an  internal  organic  change  capable  of  being  exactly 
located.'*  fNunterous  case$  are  cited  by  the  author  fully  sustaining  the 
above  text) 

The  opinion  generally  expressed  by  the  courts  is  that  stated  in  Crow- 
ley's Case,  223  Mass.  288,  111  N.  E.  786,  as  follows: 

**The  material  evidence  before  the  arbitration  committee,  submitted 
without  the  introduction  of  further  testimonyy  to  the  Industrial  Acci- 
dent Board  upon  review,  warranted  the  findings  that  the  employee  had  'a 
pre-existing  constitutional  disease,  known  as  syphilis,  which,  being  dor- 
mant, left  his  ability  to  perform  the  arduous  work  for  which  he  was  hired 
unimpaired,  and  that,  because  of  the  nature  of  the  accident  arising  out  of 
and  in  the  course  of  emplo3rment,  his  nervous  system  suffered  a  shock 
sufficiently  severe  to  aggravate  and  accelerate  this  condition,  until  general 
paralvsis  or  insanity  resulted  depriving  him  of  all  capacity  for  work  in 
the  future.  The  statute  pr^escribes  no  standard  of  witness  to  which  the 
employee  must  conform,  and  compensation  is  not  based  on  any  implied 
warranty  of  perfect  health  or  of  inmiunity  from  latent  and  tmknown  ten- 
dencies to  diseases  which  ma^  devdop  into  positive  ailments  if  incited  to 
.  activity  through  any  cause  originating  in  the  performance  of  the  work  for 
which  he  is  lured.  What  the  Legislature  might  have  said  is  one  thing; 
what  it  has  said  is  quite  another  thing;  and  in  the  application  of  the 
statute  the  cause  of  partial  or  total  incapacity  may  spring  from  and  be 
attributable  to  the  injury  just  as  much  where  undeveloped  and  dangerous 
physical  conditions  are  set  in  motion  producing  such  result,  as  where  it 
follow^  directly  from  dislocations  or  dismemberments  or  from  internal 
organic  changes  capable  of  being  exactiy  located." 

For  other  cases  see  notations  to  L.  R.  A.  1916A,  pp.  33  and  231;  L. 
R.  A.  1917D,  109;  L.  R.  A.  1918F,  869;  Bradburyjs  Work,  Comp.  Cases 
(3d  Ed.)  566.  See,  also,  annptations  beginning  at  page  319  of  Ann.  Cas. 
1918B,  and,  for  English  cases,  page  322,  Id. 

The  only  state  in  which  a  different  rule  has  been  adopted  is  Califor- 
nia, where  it  has  been  held  by  the  Industrial  Accidei^t'  Commission  that 
compensation  should  be  awarded  only  for  the  longest  period  of-  disability 
for  which  a  normal  person  sustaining  accidental  injury  would  reasonably 
be  disabled.  However,  this  ruliifg  is  the  result  of  and  is  compelled  by^  a 
statute  which  provides: 

"The  term  'injury.'  as  used  in  this  act,  shall  include  any  injury  or  dis- 
ease arising  out  of  the  employment.  In  case  of  aggravation  of  any  dis- 
ease existing  prior  to  such  injury,  the  compensation  shall  be  allowed  only, 
for  such  proportion  of  the  disability. due  to  the  aggravation  of  such  prior 
disease  as  may  reasonably  be  attributed  to  the  injury."  St  Cal,  1917.  c. 
586,  §  3. 

Plaintiffs  state  that  but  few  workmen's  compensation  laws  contain  the 
provision  found  in  the  Utah  statute;  and  therefore  the  decisions  from  the 
commissions  and  courts  of  other  states  'allowing  compensation  in  cases  of 
accidents  which  aggravate  an  existing  disease  are  neither  binding  noi 
helpful  to  this  court  in  arriving  at  a  proper  construction  or.  interpreta- 
tion of  the  provision  of -our  statute  which  reads; 

"The  words  'personal  injury  by  accident  arising  out  of  cjr  in  the  course 
of  employment'  shall  include  an  injury  caused  bv  the  willful  act  of  a 
third  person  directed  agaipst  an  employee  because  of  his  employment 
SI' ^Vol.  IX— Comp. 
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They  shall  not  include  a  disease  except  as  it  shall  result  from  the  injury/* 
Comp.  Laws  Utah  1917,  §  3112,  as  amended  by  chapter  63,  Laws  oi  Utah, 
1919. 

In  Indiana  the  statutory  detinition  of  "personal  injury"  as  used  in 
the  Workmen's  Compensation  Law  of  that  state  is  in  substance  that  of 
Utah,  and  reads  as  tollows: 

""'Injury'  and  'personal  injury'  shall  mean  only  injury  by  accident  aris- 
ing out  of  and  in  the  course  of  the  employment  and  shall  not  include  a 
disease  in  any ^ form  except  as  it  shall  result  from  the  injury."  Acts  1915, 
c.  106,  pt.  5,  §  76(d),  p.  416. 

This  statute  has  been  construed  by  the  Appellate  Court  of  Indiana,  and 
it  has  been  repeatedly  held  that  when  a  disease  is  vivitied  or  accelerated 
by  accidental  injury,  and  disability  results,  the  injured  workman  is  en- 
titled to  .compensation  for  the  entire  period  during  which  he  is  disabled, 
though  the  period  of  disability  is  prolonged  because  of  the  disease. 

In  Re  Bowers,  65  Ind.  App.  128,  133,  116  N.  E.  842,  843,  the  court 
says: 

** Where  one  is  injured  through  the  negligence  of  another,  and  the 
former  is  afflicted  with  or  predisposed  to  some  disease,  and  the  injury  ma- 
terially aggravates  or  incites  the  disease  and  accelerates  it  to  the  stage 
of  disability  or  to  a  fatal  termination,  and  the  forces  which  contribute, 
each  materially,  to  produce  such  disability  or  death,  are  the  disease  and 
its  aggravation  or  acceleration  by  the  injury,  the  victim  or  his  representa- 
tive has  his  remedy  in  cases  governed  by  the  common  law.  [Citing  many 
cases.] 

"Likewise  the  courts,  consistent  with  the  theory  of  workmen's  com- 
pensation acts,  hold  with'  practical  uniformity  that,  where  an  employee's 
afflicted  with  disease  receives  a  personal  injuo'  under  such  circumstances 
as  that  he  might  have  have  appealed  to  the  act  for  relief  on  accotmt  of 
the  injury  had  there  been  no  disease  involved,  but  the  disease  as  it  in  fact 
exists  is  by  the  injury  materially  aggravated  or  accelerated,  resulting  in 
disability  or  death  earlier  than  would  have  otherwise  occurred,  and  the 
disability  or  death  does  not  result  from  the  disease  alone  progressing  na- 
turally as  it  would  have  done  under  ordinary  conditions,  but  the  injury, 
aggravating  and  accelerating  its  progress,  materially  contributes  to  hasten 
its  culmination  in  di.<>ability  qi;  death,  there  may  be  an  award  under  the 
compensation  acts.  See  the  following.  In  re  Madden,  222  Mass.  487,  111 
N.  E.  379,  L.  R.  A.  1916D,  1000;  In  re  Brightman,  220  Mass.  17,  107  N. 
E.'527,  L.  R.  A.  1916^,  321,  and  note  at  page  293;  In  re  Fisher.  220  Mass. 
581,  108  N.-E.  361;  Crowley  v.  City,  223  Mass.  288.  Ill  N.  E.  786;  Ram- 
low  v.  Moon  Lake  Ice  Co.  (Mich.)  158  N.  W.  1027,  L.  R.  A.  1916F,  9S5; 
Hills.  V.  Oval  Dish  Co.  (Mich.)  158  N:  W.  214;  City  of  Milwaukee  v. 
Industrial  Conwn.,  160  Wis.  238,  151  N.  W.  247;  HarU  v.  Hartford,  etc., 
to..  90  Conn.  539,  97  Atl.  1020;  Robbins  v.  Original,  etc.,  Co.  (Mich.)  157 
N.  W.  4.^7-  Grove  v.  Michigan,  etc,  Co.,  184  Mich.  449,  151  N.  >V.  554; 
Hurley  Selden-Breck  Co.  (Mich.)  159  N.  W.  311;  Winter  v.  Alkiiison, 
etc.,  Co.,  «8  N.  J.  Law,  401,  96  Atl.  360;  Ma^zarisi  v.  Ward,  170  App. 
Div.  868,  156  N.  Y.  Supp.  964;  Sullivan  v.  Industrial,  etc,  Co.,  173  App. 
Div.  65.  158  N.  Y.  Supp.  970;  Bradbury.  Workmen's  (Compensation  Law, 
p.  386." 

in  Indianapolis  Abattoir  O).  v.  (Coleman,  65  Ind.  App.  .369,  117  N. 
£.  502,  it  was  contended  that  (Coleman  was  afflicted  wjth  syphilis  at  the 
time  he  sustained  an  injury  by  accident  After  referring  to  the  evidence, 
which  was  conflicting,  the  court  says: 

"Again  the  court  may  have  found  that  he  was  so  afflicted  at  the  time 
of  stich  accident,  but  that  such  disease  was  latent  and  that  such  acddent 
accelerated  it  to  the  stage  of  disability.  Under  such  facts,  the  existence  of 
such  disease  wouki  not  of  itself  prevent  a  recovery." 

Again,  it  is  further  said  in  the  course  of  the  opinion : 
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''Appellant  finally  contends  tiiat  the  doctrine  to  be  applied,  under  the 
facts  of  this  case  is  one  of  degree:  (1).  Degree  of  disability  prior  to  the 
injury;  (2)  degree  of  disability  caused  entirely  by' the  injuiy;  (3)  degree 
of  disability  caused  entirely  by  the  disease ;  (4)  degree  of  disability  which 
might  have  resulted  from  the  disease  alone.  We  cannot  concur  in  this 
contention.  There  is  no  provision  for  the  anplication  of  such  a  da^tmi^ 
in  the  Workmen's  Compensation  Act  *  *  .of  this  state,  and  the  courts 
of  other  jurisdictions  have  refused  to  recognize  it  under  similar  acts" — 
'citing  cases. 

Other  Indiana  cases  upon  this  subject  are::  I.  C.  C.  &  M.  Co.  v. 
Calvert  et  al.,  68  Ind.  App.  474,  119  N.  E.  519,  120  N.  E.  709;  R<hmier 
v.  Cruse.  67  Ind.  App.  192.  119  N.  E.  32;  Puritan  Bed  Springs  Co.  v. 
Wolfe,  68  Ind.  App.  330,  120  N.  E.  417;  Miller  v.  Beil  (Ind.  App.)  129 
N.  E.  493;  Republic  I.  &l  S.  Co.  v.  Markiowicz  (Ind.  App.)  129  N.  E. 
710;  Utilities  O).  v.  Herr  (Ind.  App.)  132  N.  E.  262. 

The  statute  of  Iowa  relating  to  the  subject  under  consideration  is  ^sub- 
stantially tiiat  of  Utah,  although  in  that  state  the  employee  is  entitled  to 
compensation  for  personal  injury  arising  out  of  and  in  the  course  of  his 
employment,  a  more  comprehensive  term  than  "personal  injury  by  acci- 
dent." Referring  to  the  words  "injury"  and  "personal  injury,"  the  Iowa 
statute  (Code  Supp.  1913,  §  2477ml6)  says: 

"They  shall  not  include  a  disease  except  as  it  shall  result  from  the  in- 
jury." 

In  Hanson  v.  Dickinson,  188  Iowa,  728,  176  N.  W.  823.  Hanson,  the 
employee,  had  his  knee  injured,  and  the  injury  ''lighted  up"  or  accelerated 
gonorrhea,  which  had  been  dormant  in  his  systl^m  for  six  years.  The 
court  held  that  the  manifest  design  of  the  General  Assembly  in  providing 
that  the  term  "personal  injuries'*  should  not  include  a  disease  was  tp  elim* 
inate  occupational  diseases.  Such  obviously  was  also  the  purpose  o£  the 
Legislature  of  this  state  when  disease  was  excluded  in  the  definition  of 
injury  by  accident.  In  Hanson  v.  Dickinson,  supra,  the  court  aptly  ex- 
pressed a  thought  which  is  here  applicable: 

The'cladm  is  not  based  on  the  disease,  but  on  what  the  bruise  did  to 
the  disease."  ^ 

In  substance  the  same  as  thai  of  Utah  is  the  statute  of  Louisiana 
(Act  No.  20  of  1914.  §  39)  which  provides: 

"That  the  terms  'injury*  and  'personal  injuries'  shall  include  only 
injuries  by  violence  to  the  physical  structure  of  the  body  and  such  dis- 
eases or  infections  as  naturally  result  therefrom.  The  said  terms  shall 
in  no  case  be  construed  to  'include  any  other  form  of  disease  or  derange- 
ment, howsoever  caused  or  contracted." 

As  shown  bv  the  syllabus  in  Behan  v.  Honor,  143  La.  348,  7S  South. 
589,  L.  R.  A,  1918F,  p.  862,  the  Supreme  Court  of  Louisiana  held: 

"The  fact  tiiat  an  employee,  injtured  in  performing  service  arising  out 
of  and  incidental  to  his  emplo3rn^nt  in  the  course  of  his  employer's  oc- 
cupation, was  already  afflicted  with  a  dormant  disease  ^t  might  fSoipe 
day  have  produced  physical  disability  is  no  reason  why  the  employee 
should  not  be  allowed  compensation,  under  the  employers'  liability  statute, 
for  the  injtuy  which,  added  to  the  disease,  superinduced  physical  dis- 
ability." 

And  in  the  opinion  it  is  said: 

''The  proof  goes  no  further,  in  support  of  the  defense  of  this  suit, 
than  to  show  diat  the  plaintiff  might,  and  perhaps  would,  at  "some  time, 
have  become  disabled  by  tfie  disease  that  was  lurking  in  his  sVstem,  eveti 
if  the  accident  complained  of  had  not  happened.  *  ■*  *  The  evidence 
leaves  no  doubt  that  the  plaintiff's  physical  disability  resulting  from  th^ 
accident  is  worse  than  it  would  be  if  he  had  not  been  diseased  at  the  time 
of  the  accident  But  the  acckient  was,  xibne  the  less,  the  proximate  cause  . 
of  the  preseirt  disability." 
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The  syllabus  above  set  out  and  the  quotation  from  the  text  of'  the 
opinion  arc  quoted  and  approved  in  Fox  v.  U.  C.  &  O.  P,  G).,  147  La. 
866.  86  South.  311. 

Plaintiffs  rely  on  Borgsted  v.  Shuhs  Bread  Co.,  180  .App.  Div.  229, 
167  N.  Y.  Supp.  647.  In  that  case  plaintiff  was  the  driver  of  a  bakery 
wagon,  and  accidentally  slipped  in  getting  off  his  wagon  and  fell  to  the 
ground,  sustaining  a  fracture  of  the  right  tibia,  the  healing  of  which  was 
.prolonged  by  reason  of  his  pre-existing  syphilitic  condition  which,  ag- 
gi^vated  by  the  accident,  resulted  in  the  loss  of  sight.  The  court  heM 
that,  while  entitled  to  compensation  for  the  fracture,  though  the  injupr 
may  have  been  prolonged  in  results  because  of  degeneracy  due  to  syphilis, 
still  he  was  not  entitled  to  compensation  for  permanent  disability  due  to 
the  loss  of  his  eyesight  which  loss  was  the  result  of  syphilis,  but  had  no 
causal  connection  with  the  accident. 

The   Borgsted   Case  is   thus  distinguishable   from  other   New   York 
cases,  but  in  so  far  as  it  departs  from  the  general  doctrine  of  the  cases 
.that  we  have  cited  it  is  isolated  and  finds  no  support  in  the  decisions  of 
the  courts  of  New  York  or  those  of  any  other  state. 

In  Van  Keuren  v.  Dwight,  etc..  Co..  179  App.  Div.  509,  165  N.  Y. 
Supp.  1049,  affirmed  in  222  N.  Y.  648,  119  N.  £.  1083.  it  il  held  that  if 
an  employee  has  a  disease,  and.  having  the  same,  receives  an  injur>'  aris- 
ing out  of  and  in  the  course  of  his  emplo)rmcnt.  which  injury  accelerates 
the  disease  and  causes  his  death,  such  death  results  from  such  mjury,  and 
the  right  to  compensation  is  secured  even  though  the  disease  itself  may 
not  have  resulted  from  the  injury. 

In  Finkelday  v.  Heide.  193  App.  Div.  338.  183  N.  Y.  Supp.  912.  af- 
firmed in  230  N.  Y.  598.  130  N.  E.  909.  the  claimant  sustained  a  fracture 
of  his  ^-rist  At  the  time  of  the  accident  he  Was  infected  with  svphilis, 
an^  shortly  thereafter  developed  general  paresis.  It  was  claimed  that  the 
award  should  be  modified  so  as  to  eliminate  compensation  for  tiie  disease 
of  paresis.  It  was  held  that  the  fact  that  claimant  would  at  a  later 
'period  have  been  afflicted  with  the  disease  of  paresis  as  the  result  of 
syphilis  did  not  militate  against  the  award. 

It  is  not  necessary  ''to  this  Claim  to  argue  that  the  disease  or  infection 
from  which  the  claimant  suffers  did  not  naturally  and  unavoidably  result 
from  the  injury.    It  is  sufficient  if  the  disease  existed  at  the  time  of  the- 
injury  and  was  thereby  accelerated  to  such  an  extent  as  to  impair  the 
earning  capacity." 

It  is  argued  b^  plaintiffs  that,  if  the  law  be  heW  to  be  that  the  ac- 
celeration or  aggravation  or  prolongation  of  a  disease  by  accidental  in- 
jury sustained  in  the  course  of  or  arising  out  of  the  employment  is  com- 
pensable undei  the  Workmen's  Compensation  Law,  the  result  would  in- 
evitably be  that  the  industries  generally  would  soon  insist  that  all  appli- 
cants for  work  should  pass  a  rigid  physical  examination,  and  that  needy 
workmen  suffering  from  any  form  of  ailment  or  disease  would  thus  be 
deprived  oi  full  and  equal  opportunity  of  obtaining  emplo3rment.  An  an- 
swer tO'this  argument  is  found  in  Madden's  Case.  222  Mass.  487-496.  Ill 
N.  E.  379,  L.  R.  A.  1916D,  lOOO: 

"It  is  ar^ed  that  grave  economic  consequences  of  far-reaching  effect 
may  follow  from  the  act  as  thus  construed.  It  is  said  that  persons  not 
in  good  heialth  may  be  altogether  excluded  from  employment  to  their 
severe  hardship,  while  the  cost  of  conductinp  commercial  and  industrial 
enterprises  may  become  prohibitively  large,  all  to  the  detriment  of  the 
general  welfare  and  of  the  financial  resources  of  the  commonwealth.  These 
considerations  are*  of  great  public  moment.  But  these  factors  relate  to 
legislative  questions  and  arguments  founded  on  them  are  distinctly  legis- 
lative arguments.  They  may  be  entitled  to  attention  and  deliberation  at 
the  hands  of  the  legislative  department  of  the  government.  In  the  present 
forum  they  ctamiot  have  decisive  significance,  even  it  it  were  plain  that  the 
enumerated  consequences  were  inevitable.  The  functioa  of  the  judtcUl 
department  of  the  government  is  simply  to  determine  whether  an  act  is 
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within  the  power  vested  by  the  Constitution  in  the  Legislature,  and  then 
to  enforce  it  according  to  its  true  meaiihig  in  cases  as  they  arise." 

Another  answer  is  that  in  all  those  states  where  rulings  such  as  those 
by  the  Industrial  Commission  in  the  present  case  have  been  upheld  by 
the  courts  the  predictions  of  dire  disaster  to  workmen  have  not  eventu- 
ated. Industries  in  those  states  are  still  employing  men  as  they  present 
themselves  for  work,  and  those  with  dormant  diseases,  with  unsoimd 
iUngs.  weak  hearts,  and  impure  blood  are  still  working  by  the  side  of 
those  without  <iisease  or  physical  weakness  of  any  kind. 

[4]  The  third  proposition  advanced  by  plaintiffs  is  that  for  such  pro- 
longation or  extension  of  his  disability  as  is  due  to  applicant's  failure  to 
seek  prompt  medkal  aid  for  a  known  syphilitic  condition  from  which  he 
was  still  suffering,  and  which  yielded  so  quickly  to  proper  treatment,  the 
applicant  and  not  the  industry,  must  bear  the  consequences.  Counsel  cite 
Lesh  v.  III.  Steel  Co.,  163  Wis.  124.  157  N.  W.  539,  L.  R.  A.  1916E.  105, 
and  quote  therefrom  as  follows: 

**The  proposition  that  an  applicant,  mider  the  provisions  of  this 
humane  law,  may  create,  continue,  or  even  increase  his  disability  by  his 
willful,  unreasonable,  and  negligent  conduct,  claim  compensation  from  his 
employer  for  his  disability  so  caused,  and  thereby  cast  the  burden  of  his^ 
wrongful  act  upon  society  in  general,  is  not  only  utterly  repugnant  to  all 
principles  of  law,  but  is  abhorrent  to  that  sense  of  justice  common  to  all 
mankind.'' 

No  doubt  the  workman  who  is  injured  by  accident  in  the  course  of  his 
employment  may  not  demand  compensation  for  disability  prolonged  by  .• 
his  willful  neglect.  Was  there  willful  neglect  or  culpable  negligence  in 
this  case  ?  A  company  physici^^ji  had  treated  the  applicant  in  1917  for  syp- 
hilis, but  the  same  physician  was  called  to  treat  the  applicant's  injury, 
and  this  doctor  did  not  associate  the  syphilitic  condition  known  to  him 
with  the  alleged  injury.  It  was  only  later,  when  the  Wasserman  test  was 
applied,  that  applicant's  reviving  syphijitic  condition  was  noticed  or  con- 
sidered. The  specific  remedy  for  the  disease  was  then  administered  and  a 
cure  effected.  It  is  not  shown  that  the  applicant  knew  that  syphilis  had 
been  dormant  for  three  years  in  his  system,  that  he  knew  that  it  was  re- 
vived into  activity  by  the  injury  to  his  arm,  or  that  he  knew  that  a 
remedy  had  been  discovered  that  would  quickly  cure  the  dread  disease. 
Can  it  be  said  as  a  matter  of  law  that  the  prolongation  of  the  disease 
was  due  to  the  willful  unreasonable,  and  negligent  conduct  of  the  appli- 
cant? We  think  not.  Whether  there  was  sSich  willful  neglect  or  culpa- 
ble negligence  on  his  part  that  the  applicant  should  be  deemed  blamable 
for  the  prolongation  of  his  injury  was  an  issue  of  fact  for  the  Commis- 
sion to  determine,  and  having  by  its  award  decided  that  applicant  is  not 
chargeable  with  willful  neglect  and  unreasonable  conduct  in  failing  sooner 
to  procure  medical  treatment,  the  Commission's  decision  on  that  issue 
must  be  held  to  be  final  and  conclusive. 

The  award  is  affirmed. 

Corfman,.  C.  J.,  and  Gideon  and  Thurman,  JJ.,  concur. 

Frick,  J.  I  concur.  I  desire  to  state,  however,  that  I  do  so  only  in 
deference  to  the  authorities  cited  by  Mr.  Justice  Weber.  Where  it  not 
for  those  decisions,  in  which  statutes  similar  to  ours  are  passed  on.  I 
^hould  feel  constrained  to  hold  thaf  in  view  of  the  language  of  our  stat- 
ute that  the  ''personal  injury"  for  which  the  employee  shall  be  compen- 
stated  "shall  not  include  a  disease  in  any  form  except  as  it  shall  result 
from  the  iniury,"  necessarily  excludes  every  disease  except  that  one  which 
is  the  direct  re^'iU  of  the  injury  complained  of.  To  my  mind  there  is  no 
escape  from  the  conclusion  that  the  disease  in  this  case  did  not  "result 
from  the  injury."  and  is  therefore  necessarily  excluded.  To  hold  other- 
wise necessarily  results  in  ignoring  the  explicit  language  of  the  statute 
and  leaves  the  matter  to  l)c  determined  under  the  law  applicable  to  in- 
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juries  which  were  caused  through  the  negligence  of  the  employer.  Where 
that  was  the  case,  however;  the  employee  could  recover  nothing  if  his 
own  negligence  either  caused  or  directly  contiibuted  to  the  injury.  The 
employer  was  thus  compelled  to  compensate  for  the  consequences  of  his 
own  negligence  only,  while  under  the  decision  as  it  stands  he  may  be 
Compellol  not  only  to  compensate  the  employee  for  the  consequences  of 
his  own  negligence,  but  also  for  the  consequences  of  any  disease  which 
may  have  aggravated  the  injury  and  the  consequences  of  which  continue 
indefinitely.  In  view  that  under  the  Industrial  Act  contributory  negli- 
gence is  not  a  defense,  the  Legislature,  it  seems  to  me.  intended  to  prevent 
a  recovery  for  the  consequences  of  any  disease  which  manifestly  did  not 
"result  from  the  injury."  I  concede,  however,  that  the  matter  of  adjust- 
ing and  fixing  compensation  under  the  Industrial  Act  is  not  always  free 
from  difficulty,  and  therefore  I  cheerfully  yield  to  the  judgment  of  my 
Associates. 

Notwithstanding  the  suggestion  of  Mr.  Justice  Weber  to  the  contrary. 
I  am,  nevertheless,  strongly  of  the  opinion  that  the  construction  given  the 
statute,  if  adhered  to,  will  eventually  result  in  compelling  applicants  for 
employment  to  submit  to  physical  examination  and  will  thus  exclude  those 
who  can  least  afford  it  because  they  cannot  pass  the  examinations.  While 
the  industries  of  the  state  will  compensate  the  employees  for  loss  through 
accidental  injuries,  they„  in  my  judgment,  as  a  matter  of  self -protection, 
will  refuse  to  make  compensation  to  those  who  suffer  loss  resulting  from 
diseases. 
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ORANGE  ICE,  LIGHT  &  WATER  CO.  et  al.  v.  TEXAS  COMPEN- 
SATION  INS.  CO.     (No.  3762.) 

(United  States  Circuit  Court  of   Appeals,   Fifth   Circuit  .  January  25, 

1922.) 

278  Federal  Reporter,  8. 

2.  MASTER  AND  SERVANT  —  CAUSE  OF  ACTION   AGAINST 

WRONGDOER   FOR   COMPENSABLE   INJURIES    WITHIN 

TEXAS  STATUTE  NOT  ABATED  BY  EMPI-OYEFS  DEATH. 

Texas  Workmen's  Compensation  Act  (Vernon's  Ann.  Civ.  St.  Supp. 
1918,  art  5246—35),  providing  that  the  cause  of  action  survives  *'in  all 
cases  of  injuries  resulting  in  death"  of  letnployee,  does  not  refer  to  suits 
against  an  employer  who  has  taken  out  insurance;  the  right  of  action 
against  such  employer  being  taken  away  by  part  1,  section  3  (art  5246-n3) 
of  the  act,  but  is  intended  to  preserve  causes  of  action  arising  from  those 
accidents  to  which  the  employer's  insurance  is  applicable;  i.  e..  injuries 
to  empk)yees  for  which  third  persons  are  liable  under  article  5246-^7  to 
the  subrogated  insurer,  and  to  prevent  such  causes  of  action  against 
third  persons  not  insured  from  abatement  by  death. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  39454,  New, 
voL  5A  Key-No.  Series.) 

3.  MASTER  AND  SERVANT  —  EMPLOYEE  SUSTAINING  COM- 

PENSABLE INJURY  ENTITLED  TO  SUE . WRONGDOER. 

Where  telephone  company's  employee  sustained  a  compensable  injury 
by  being  thrown  from  a  telephone  pole  through  coming  in  contact  with 
guy  wire  of  paper  mill  company,  charged  with  electricity  from  defec- 
tively insulated  high-rtension  wires  of  a  light  company,  if  he  had  a  cause 
of  action  against  tiie  telephone  company  for  failure  to  furnish  him  .a  safe 
place  to.  work,  he  none  the  less  had  a  good  cause  of  action  against  the 
light  company  and  paper  mill  for  causing  the  place. to  be  unsafe,  as  their 
fault  preceded  and  caused  the  fault,  if  any,  of  the*  telephone  company. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  354.) 

In  Error  to  the  District  (3ourt  of  the  United  States  for  the  Eastern 
District  of  Texas;  W.  L.  Estes,  Judge. 

Action  by  the  Texas  Compensation  Insurance  Company  against  the 
Orange  Ice,  Light  &  Water  Company  and' another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.     Affirmed. 

George  E.  Holland,  of  Orange,  Tex.,  for  plaintiffs  in  error. 

(jeorge  D.*  Anderson,-  of  Beaumont,  Tex.,  Joseiph  D.  Frank,  of  Dal- 
las, Tex'.,  and  James  A.  Harrison,  of  Beaumont,  Tex.,  for  defendants  in 
error. 

Before  Walker,  Bryan,  and  King,  Circuit  Judges. 

King,  C.  J.  The  Texas  Compensation  Insurance  Company,  a  cor- 
poration (hereinafter  styled  plaintiff),  a  citizen  of  Delaware,  brought 
suit  against  the  Orange  Ice,  Light  &  Water  Company  (hereinafter  styled 
Light  company)  and  Yellow  Pine  Paper  Mill  Company  (hereinafter 
styled  paper  mill),  two  corporations,  each  a  citizen  of  Texas,  as  defend- 
ants, to  recover  for  injuries  inflicted  on  Jesse  L.  Dowdell,  and  for  his 
death,  resulting  therefrom,  under  the  provisions  of  the  Texas  Workmen's 
Compensatiofi  Law.  Vernon's  Complete  Texas  Statutes,  art.  5246, vsub- 
sections  1-91,  inclusive. 
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Dowdell  IV as  employed  by  the  Southwestern  Telephone  &  Telegraph 
Company  Thereinafter  styled  telephone  company),  which  carried  insur- 
ance with  tne  plaintiff,  and  is  what  is  styled  a  subscriber  under  said  Texas 
Workmen's  Compensation  Act  Dowdell  suffered  injuries  from  being 
thrown  from  a  pole  of  the  telephone  company  thiougfa  coming  in  contact 
with  a  guy  wire  of  the  paper  mill  fastened  to  a  pole  erected  by  said  mill 
a '  few  feet  from  the  telephone  company's  pole,  whfch  guy  wire  passed 
within  4  inches  of  said  telephone  pole.  The  guy  wire  extended  about  150 
feet  from  the  telephone,  pole,  just  under  the  high-tension  wires  of  the 
light  company  which  carried  2^500  volts  of  electricity.  These  high-tension 
wires  were  permitted  to  Tjecome  sladc  and  to  rest  on  the  guy  wire  for  so 
long  a  time  that  the  insulation  was  worn  and  the  guy  wires  charged.  The 
guy  wire  had  no  circuit  breakers,  or  any  other  device  to  prevent  it  be- 
coming highly  charged.  Dowdell  had  no  knowledge  of  the  presence  of 
eleqtridty  on  the  guy  wire.  His  foot  came  in  contact  with  the  guy  wire, 
and  he  was  so  shocked  that  he  was  thrown  from  the  telephone  pole,  was 
badly  injured,  and  after  some  months  died  from  the  effects  of  his  injuries. 

The  Texas  workmen's  compensation  statute  provides : 

"Where  the  iiijury  for  which  compensation  is  payable  under  this  act 
was  caused  under  circumstances  creating  a  legal  liability  in  some  person 
other  than  the  subscriber  to  pay  damages  jn  respect  thereof,  the  employee 
may.  at  his  option  proceed  either  at  law  against  that  person  to  recover 
damages  or  against  the  association  for  compensVition  under  this  act.  but 
not  ^gainst  both,  and  if  he  elects  to  proceed  at  law  against  the  person 
other  than  the  subscriber,  then  he  shall  not  be  entitled  to  compensation 
under  the  provisions  of  this  act;  if  compensation  be  claimed  under  this 
act  by  the  injured  employee  or  his  legal  beneficiaries,  then  the  association 
shall  be  subrogated  to  the  rights  of  the  injured  employee  in  so  far  as  may 
be  necessary  and  may  enforce  in  the  name  of  the  injured  employee  or  of 
his  legal  beneficiaries  or  in  its  own  name  and  for  the  joint  use  and  bene- 
fit of  said  employee  or  iKueficiaries  and  the  association  the  liability  of 
said  other  person,  and  in  case  the  association  recovers  a  sum  greater  than 
that  paid  or  assumed  by  the  association  to  the  employee  or  his  legal 
l>eneficiaries,  together  with  a  reasonable  cost  of  enforcing  such  liability, 
whkh  shall  be  determined  by  the  court  trying  the  case,  then  out  of  the 
sum  so  recovered  the  association  shall  reimburse  itself  and  pay  said  cost 
and  the  excess  so  rccoverd  shartl  be  paid  to  the  injured  employee  or  his 
beneficiaries."     Vernon's  Complete  Texas   Stz^utes,   art.  5246-47. 

Said  Dowdell  during  his  lifetime  elected  to  receive  compensation 
from  the  plaintiff  association  and  after  his  death  his  widow  claimed 
compensation  from  it  which  was  adjusted  and  paid.  During  Dowdell's 
lifetime  the  plaintiff  association  brought  suit  against  the  light  company 
and  the  paper  mill  in  the  United  States  District  Court  for  the  Eastern 
District  of  T«cas.  in  its  own  name,  to  recover  damages  for  the  joint 
use  of  itself  and  said  Dowdell.  After  his  death  and  the  payment  made 
to  his  widow,  plaintiff  filed  an  amended  petition  alleging  said  Dowdell's 
death  on  March  23,  1919,  leaving  his  widow,  Ina  Dowdell,  as  his  sole 
l)eneficiary,  that  plaintiff  had  settled  with  his  widow  for  her  claims 
under  its.  poiicy  of  insurance,  that  the  cause  of  action  of  Jesse  L.  Dow- 
<lell  for  pain  and  suffering  survived  to  said  widow,  and  that  she  had 
her  cause  of  action  for  his  death,  that  mider  the  said  compensation 
statute  plaintiff  was  subrogated  to  said  causes  of  action  and  filed  this 
amended  petition  seeking  to  recover  $10,000  for  said  pain  and  suffer- 
ing and  $40,000  for  said  death  of  said  E)owdell,  for  the  use  of  itself  and 
said  Ina  Dowdell.  who  was  then  a  citizen  of  Mississippi,  from  which  re- 
covery plaintiff  should  reimburse  itself  the  sums  it  had  paid  to  .said  Jesse 
L.  Dowdell  and  Ina  Dowdell  and  its  reasonable  attome/s  fees.  It  aver- 
red it  had  contracted  to  pay  a  contingent  fee  of  one  third  of  the  recovery, 
w^hich  was  reasonable,  the  balance  recovered,  if  any,  to  be  for  the  beneht 
of  Ina  Dowdell. 
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The  trial  resulted  in  a  verdict  for  the  plaintiff  against  both  defend- 
ants for  $5,000  for  the  pain  and  suffering,  and  $7,000  for  the  death, 
of  said  Dowdell.  The  defendants  seek  to  reverse  a  judgment  on  such 
verdict,  authorizing  the  plaintiff  to  reiifiburse  itself  '  by  retaining  the 
sum  of  $331.94  paid  to  Jesse  Dowdell,  $2,614.92  doctor's  bills  and  other 
expenses  in  his  care  until  his  death,  and  $3,564.17  paid  by  it  to  Mrs. 
Dowdeir,  and  $4,000  as  attorney's  fees  to  its  attorneys,  and  the  balatlce 
to  go  to  Mrs.  Dowdell. 

[1]  1.  The  first  point  urged  is  that  the  United  States  court  was  with- 
out jurisdiction  because,  while  the  plaintiff  is  a  citizen  of  Delaware  and 
defendants  citizens  of  Texas,  Jesse  L.  Dowdell  and  Mrs.  Ina  Dowdell  are 
to  be  considered  for  the  purpose  of  jurisdiction  as  joint  plaintiffs,  and 
that,  at  the  time  the  original  suit  was  filed  they  were  citizens  of  Texas. 
We  do  not  think  this  point  is  well  taken.  Here  the  plaintiff,  because  of 
payment  made  and  contracts  entered  into,  had  become  pecuniarily  inter- 
ested in  this  cause  of  action.  The  statute  of  Texas  had  deprived  the  em- 
ployee and  his  representatives,  who  elected  to  hold  the  insurance  asso- 
ciation of  all  right  to  institute  an  action  against  a  wrongdoer.  The  right 
to  institute  suit  was  0y  the  statute  lodged  in  the  association.  It  was 
subrogated  to  all  rights  of  the  employee  and  his  representatives,  is  au- 
thorized to  sue  in  its  own  name,  with  the  right  to  reimburse  itself  all 
sums  it  had  paid  and  its  reasonable  attorney's  fee,  as  fixed  by  the  court, 
and  was  accountable  only  for  any  surplus  then  left  to  the  legal  benefi- 
ciary. The  entire  legal  title  to  tlie  cause  of  action  was  under  this  statute 
vested  in  the  association  primarily  for  its  own  security.  This  made  it  the 
sole  party  plaintiff  on  whose  citizenship  the  jurisdiction  depended.  As 
has  been  said  l&y  the  Supreme  Court  of  the  United  States: 

"Subrogation  is  not  assignment  The  most  th?t  can  be  said  is  that 
the  subrogated  creditor  by  operation  of  law  represents  the  person  to  whose 
right  he  is  subrogated.  But  we  have  jepealedly  held  that  representatives 
may  stand  upon  their  own  citizenship  in  the  federal  Qourts  irrespectively 
of  the  citizenship  of  the  persons  whom  they  represent,  such  as  executors, 
administrators,  guardians,  trustees,  receivers,  etc.  The  evil  which  the 
law  was  intended  to  obviate  was  the  voluntary  creation  of  federal  juris- 
diction by  simulated  assignments.  But  assignni^ts  by  operation  of  law, 
creating  legal  representatives,  are  not  within  the  mischief  or  reason  of 
the  law.  Persons  subrogated  to  the  rights  of  others  by  the  rules  oiF 
equity  are  within  this  principle.  When,  however,  the  state,  or  the  gov- 
ernor of  a  state,  is  a  mSere  figurehead,  or  nominal  party,  in  a  suit  on  a 
sheriff's  or  administrator's  bond,  the  rule  does  not  apply.'*  New^  Orleans 
V.  Gaines'  Administrator,  138  U.  S.  £95,  606,  11  Sup.  Ct.  428,  431  (34  L. 
Ed.  1102). 

Though  other  persons  may  be  interested  in  the  recovery  and  named 
in  the  complaint  as  usees,  they  are  not  parties  to  the  action  and  their 
citizenship  is  not  to  be  considered  in  determining  jurisdiction,  where 
the  legal  title  is  vested  in  a  party  with  a  substantial  intei^st. 

Where  a  statute  of  Texas  and  decisions  of  her  highest  court  gave  to 
a  general  guardian  of  a  minor  the  legal  right  to  bring  a  suit  in  the 
state  courts  in  his  own  name  to  recover  for  personal  injuries  sustained 
by  the  minor,  it  is  held  that  such  guardian,  a  citizen  and  resident  of 
Texas,  appointed  by  the  proper  court  of  Texas,  can  bring  such  suit 
against  a  corporation  of  another  state  in  the  United  States  courts,  al- 
though the  minor  and  his  parents  were  residents  and  citizens  of  another 
state,  and  therefore  could  not  bring  such  suit  in  said  United  States  court, 
and  although  such  minor  could  sue  in  the  state  courts  in  his  own  name 
by  next  friend.    The  court  said; 

"If  in  the  state  of  the  forum  the  general  guardian  has  the  right  to 
bring  suit  in  his  own  name  as  such  guardian,  and  does  so,  he  is  to  be 
treated  as  the  part]^  plaintiff  so  far  as  federal  jurisdiction  is  concerned, 
even  though  suit  might  have  been  instituted  in  the  name  of  the  ward  by 
gtiardian  ad  litem  or  next  friend.     He  is  liable  for  costs  in  the  event  of 
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failure  to  recover  and  for  attom^s  fees  to  those  he  emplosrs  to  bring 
the  suit,  and  in  the  event  of  success,  -the  amount  recovered  must  be  held 
for  disposal  according  to  law,  and  if  he  does  not  pay  the  same  over  to 
the  parties  entitled,  he  would  be  liable  therefor  on  his  official  bdnd." 
Mexican  Central  Ry.  Co.  v.  Eckman,  187  U.  S.  429,  434,  23  Sup.  Ct  211, 
213  (47  L.  Ed.  245). 

See,  alsov  Hess  v.  Reynolds,  113  U.  S.  73,  5  Sup.  Ct  377,  ?8  L.  Ed. 
927;  Dodge  v.  Tulleys.  144  U.  S.  451,  455,  12  Sup.  Ct  728,  36  L.  Ed. 
501.  . 

[2]  2.  The  cause  of  action  of  Jesse  I^  Dowdell  for  pain  and  suffer- 
ing and  other  damages  up  to  the  time  of  his  death  was  not  abated  by 
such  death  but  was  expressly  preserved  by  the  Sixteenth  section  of  said 
Compensation  Act  Vernon's  Complete  Texas  Statutes,  art  5246—35. 
This  is  evident  by  a  comparison  of  the  language  of  this  section  with  the 
statute  previously  governing  abatement  by  death  of  causes  of  action  for 
injuries. 

Prior  to  the  Act  of  May  4,  l695  (Vernon's  Complete  Texas  Stat- 
utes, art  5686),  the  common-law  rule  seems  to  have  prevailed  in  Texas, 
and  actions  for  personal  injuries  were  abated  by  the  plaintiff's  death. 
(Fitzgerald  y.  Western  Union  Telegraph  Co.,  15  Tex.  Civ.  App.  143, 
40  S.  W.  421;  City  of  Marshall  v.  McAllister,  18  Tex.  Civ.  App.  159, 
43  S.  W.  1043).  By  said  statute  the  Legislature  provided  that  "causes 
of  action  *  *  *  for  personal  injuries  other  than  those  resulting  in 
death  ♦  ♦  ♦  shall  not  abate  by  reason  of  ♦  ♦  *  death"  of  either 
party  but  shall  survive,  etc. 

This  act  was  construed  as  confining  survivorship  to  causes  of  Ac- 
tion, where  deceased's  death  was  not  caused  by  tiiie  injury.  Ellyson 
V.  I.  &  G.  N.  R.  R.  Co.,  33  Tex.  Civ.  App.  1,  75  S.  W.  868;  Black  v. 
Texas  &  Pacific  Ry.  Co.  (Tex.  Civ.  App.)  161  S.  W.  1077.  In  the 
light  of  these  decisions  it  would  seem  diat  this  section  .of  the  Work- 
men's Compensation  Act  had  been  passed  to  extend  the  preservation  of 
causes  of  action  for  personal  injuries  sustained  in  course  of  employment, 
to  those  which  resulted  fatally.    Its  language  is: 

"In  all  cases  of  injuries  resulting  in  death,  where- such  injury  was  sus- 
tained in  course  of  emplo3rmettt,  cause  of  action'  shall  survive."  Act  1917, 
§  16,  Vernon's  Complete  Texas  Statutes,  art  5246 — 35. 

Said  section  16  of  the  act  of  1917  does  not  refer  to  suits  brought 
against  the  employer.  The  act  gives  no  right  of  recovery  against  the 
employer  who  has  taken  out  the  insurance.  Such  right  of  action  is 
taken  away  by  section  3  of  part  1  of  said  act.  It  would  be  inconsistent 
with  every  idea  of  insurance  and  subrogaition.  Mobile  &  Montgomery  R. 
Co.  v.  Jurey,  111  U.  S.  584,  594,  4  Sup.  Ct  566,  28  L.  Ed.  527. 

The  language  is  intended  jx>  preserve  causes .  of  action  arisiujg:  from 
those  accidents  to  whkh  the  insurance  is  applicable — i,  e.,  injuries  sus- 
tained in  course  of  employment  for  which  third  parties  arc  liable— and 
to  prevent  such  causes  of  action  against  third  persons  not  insured,  from 
abatement  by  death.  The  surviving  cause  of  action  could  not  properly 
be  the  right  of  the  widow  to  sue  for  the  value  of  the  life  of  tfie  de- 
ceased. Such  cause  o£  action  never  arose  until  the  death  of  her  husband. 
It  is  true  it  exists  only  by  virtue  of  statute,  and  not  at  common  law;  that 
fact  but  emphasizes  the  statement  that  no  cause  of  action  existed  in  her 
prior  to  her  husband's  death,  and  there  was  no  cause  previously  existing 
in  her  to  be  abated  by  such  death. 

The  statute,  in  respect  to  this  preservation  of  the  cause  of  action  of 
the  deceased  for  injuries  inflicted  on  him  prior  to  and  up  to  the  date  of 
his  death,  is  very  like  the  federal  Employers'  Liability  Act  (35  Stat  65, 
c.  149;  36  Stat  291,  c.  143.  (U.  S.  Comp.  St  §§  8657-«665).  That  act  at 
first  contained  no  provision  providing  that  the  emplojree's  right  of  action 
should  survive  his  death,  and  his  death  was  held  to  abate  it  leaving  only 
the  right  of  the  dependent  -  relatives  to  recover  their  pecuniary  loss  oc- 
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casioned  by  his  death.     35   Stat   65,   c.    149.     The  act,   however,   was 
amended,  as  follows: 

"Sec  9.  That  any  right  of  action  given,  by  this  Act  to  a  person  suf- 
fering injury  shall  survive  to  his  or  her  personal  representative,  for  the 
benent  of  die^  surviving  widow  or  husbsuxl  and  children  of  such  em- 
ployee and,  if 'none,  tiien  of  such  employee's  parents;  and,  if  none,  then 
of  the  next  of  kin  dependent  upon  such  emi^oyee,  but  in  such  cases  there 
shall  be  only  one  recovery  for  the  same  injury."  36  Stat  291,  c.  143  (U. 
S.  Comp.  St  §  8665). 

Passing  on  this  amendment,  thi  United  States  Supreme  Court  holds: 

"No  change  was  made  in  section  1.  Taylor  v.  Taylor,  232  U.  S.  363, 
370,  It  continues,  as  before,  to  provide  for  two  distinct  rights  of  action: 
One  in  the  injured  person  for  his  personal  loss  and  suffering  where  the 
injuries  are  not  immlcdiately  fatal,  and  the  other  in  his  personal  represent- 
ative for  the  pecuniary  loss  sustained  by  designated  relatives  where  the 
injtiries  immediately  or  ultimately  result  .in  death.  Without  abrogating 
or  curtailing  either  right  the  new  section  provides  in  exact  words  that 
the  right  given  to  the  injured  person  'shall  survive'  to  his  personal  repre- 
sentative 'for  the  benefit  of  the  same  relatives  in  whose  behalf  the  other 
right  is  given.  Brought  into  the  act  by  way  of  amendment,  this  provision 
expresses  the  deliberate  will  of  Congress.  Its  terms  arc  direct,  evidently 
carefully  chosen,  and  should  be  given  effect  accordingly.  *  *  *  And 
when  this  provision  and  section  1  are  read  together  the  conclusion  is  un- 
avoidable that  the  personal  representative  is  to  recover  on  bdialf  of  the 
designated  beneficiaries,  not  only  such  damages  as  will  compensate  them 
for  their  own  pecuniary  loss,  but  also  such  damages  as  will  be  reasona- 
bly compensatory  for  the  loss  and  suffering  of  the  injured  person  while  . 
he  lived.  Although  originating  in  the  same  wrongful  act  or  neglect,  the 
two  claims  are  quite  distinct,  no  part  of  either  being  embraced  in  the 
other.  One  is  for  the  wrong  to  the  injured  person  and  is  confined  to  his 
personal  loss  and  suffering  before  he  died,  while  the  other  is  for  the 
wrong  to  the  beneficiaries  and  is  confined  to  their  pecuniary  loss  through 
his  death.  One  begins  where  the  other  ends,  and  recovery  upon  both  in 
the  same  action  is  not  a  double  recovery  for  a  single  wrong  but  a  single 
recovery  for  a  double  wrong."  St.  Louis  &  Iron  Mtn.  Ry.  v.  Craft  237 
U.  S.  648,  657,  658,  35  Sup.  Ct  704,  706  (59  L..Ed.  1160). 

[3]  3.  If  Dowdell  might  have  sued  the  telephone  company,  had 
there  been  no  insurance  this  does  not  render  the  light  company  and  paper 
mill  any  the  less  liable.  If  he  had  a  cause  of  action  against  the  telephone 
company  for  failure  /to  furnish  him  a  safe  place  in  which  to  work,  he  and 
his  widow  certainly  had  a  good  cause  of  action  against  the  light  com- 
pany and  paper  mill  for  causing  the  place  to  be  unsafe.  Their  fault  pre- 
ceded, and  caused  the  fault,  if  any,  which  may  have  existed  on  the  part 
of  the  telephone  company. 

4.  Whether  the  deceased,  DowdelU  was  guilty  of  any  contributory 
negligence,  was  a  question  for  the  jury,  and  the  issue  was  properly 
submitted  to  them  by  the  court. 

5.  The  cause  was  fairly  submitted  to  the  jury,  under  a  charge  which 
properly  presented  every  issue.  The  charges  requested,  where  not  given, 
were  either  fully  covered  by  the  charge  given,  or  were  properlyy  refused. 

The  evidence  was  sufficient  to  warrant  the  verdict  of  the  jury,  and 
the  judgment  of  the  District  Court  is  affirmed. 
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WEBER  V.  CHICAGO  &  N.  W.  RY.  CO.     (No.  2861.) 

(United  States  District  Court,  D.  Wyotning.     January  17,   1922.) 

278  Federal  Reporter,  2S8. 

MASTER  AND  SERVANT  —  COMPENSATION  FOR  INJURIES 
HELD  BAR  TO  RECOVERY  AGAINST  WRONGDOER, 
The  Workmen's^  Compensation  Act  of  Wyoming  (Comp.  St.  Wyo. 
1920,  §  4317)  makes  the  remedy  thereby  given  ex^clusive  as  between  em- 
pk>yer  and  employee,  and  section  4323  provides  that,  where  an  employee 
is  injured  under  circumstances  creating  a  liability  for  damages  in  some 
third  party,  and  there  is  no  legal  liability  attaching  to  the  employer,  the 
employee  shall  be  left  to  his  remedy  at  law  against  such  third  party,  and 
no  compensation  shall  be  payable  Under  the  act  Held,  that  the  widow 
of  an  employee,  killed  while  in  an  employment  within  the  act,  who  was 
awarded  and  accepted  compensation  thereunder,  couM  not  retain  it  and 
also  maintain  an  action  for  the  death  against  a  third  party. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  354.) 

At  Law.  Action  by  May  L.  Weber,  administratrix,  against  the 
Chicago  &  Northwestern  Railway  Company.  On  demurrer  to  affirma- 
tive (kfense  pleaded  in  answer.  Demurrer  overruled,  and  petition  dis- 
missed without  prejudice. 

John  Dillon  and  G.  J.  Christie,  both  of  Lander,  Wyo.,  for  plaintiff. 

P.  B.  Coolidge,  of  Lander,  Wyo.,  W)mier  Dressier  and  Robert  D, 
Neely,  both  of  Omaha,  Neb.,  and  Paul  S.  Topping,  of  Nebraska  Qty, 
Neb.,  for  defendant. 

Kennedy,  D.  J.  This  is  aft  action  in  which  plaintiff,  as  a.dministratrix 
of  the  estate  of  Arthur  P.  Weber,  deceased,  sues  the  defendant  for  dam- 
ages on  account  of  the  alleged  negligence  of  the  defendant  in  causing  the 
death  of  plaintiff's  intestate  at  a  railroad  crossing  in  the  town  of  Lander, 
in  this  state  and  district. 

The  answer  filed  by  defendant  is  in  the  form  of  a  general  denial 
and  a  special  affirmative  defense,  by  which  it  appears  that  plaintiff's 
intestate,  when  he  met  'his  death,  was  in  the  employ  of  a  feed  and 
auto  company  in  the  town  aforesaid,  which  employment  was  governed  by 
fhe  Workmen's  Compensation  Act  of  Wyoming;  that  this  tfmployer  re- 
ported the  accident  under  the  act  as  required;  that  the  state  court  under 
the  provisions  of  the  Compensation  Act,  thereafter  upon  a  hearing  before 
it  adjudicated  the  award  to  the  plaintiff  herein,  as  the  surviving  widow 
of  the  deceased,  in  the  sum  of  $2,000,  as  well  as  an  award  of  $300  to 
her  as  guardian  of  the  minor  son  of  the  plaintiff  and  the  deceased  em- 
ployee; that  thereafter  the  plaintiff  was  paid  the  said  sums  out  of  the 
fund  created  and  held  under  the  department  of  the  .state  of  Wjroming 
having  charge  of  the  Workmen's  Compensation  Act,  which  compensation 
the  plaintiff  accepted  and  received  for  her  use  and  benefit;  that  by  reason 
of  the  aforesaid  facts  the  plaintiff  is  barred  and  precluded  from  main- 
taining this  action  against  the  defendant. 

To  this  affirmative  defense  set  forth  in  the  answer  the  plaintiff  de- 
•  murred,  and  the  hearing  upon  the  demurrer  brings  up  the  point  here 
under  discussion,  as  to  whether  or  not  the  defense  interposed  by  de- 
fendant constitutes  on  its  face  a  bar  to  the  recovery  sought  by  plain- 
tiff. The  decision  of  the  court  requires  a  construction  of  portions  of 
the  so-called  Workmen's  Compensation  Act  of  this  state.  Three  sec- 
tions appear  to  the  court  to  be  the  only  portion  of  the  act  necessary 
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for  review  here.     Briefly  stated,  without  quoting  the  sections  verbatim, 
they  provide  as  follows: 

Section  4316  of  the  Wyoming  Compiled  Statutes  of  1920  provides 
for  the  pasrment  of  compensation  to  persons  injured  in  extrahazardous 
employments  as  defined  by  the  act,  or  the  dependent  families  of  such  as 
may  die  as  the  result  of  injuries,  except  where  the  injury  is  due  solely 
to  the  culpable  negligence  of  the  injured  employee.  Section  4317  by  its 
provisions  makes  the  act  exclusive,  compulsorv.  and  obligatory  upon  all 
employers  and  employees  coming  within  its  provisions.  Section  4323  pro- 
vides that  where  the  employee  coming  under  the  provisions  of  the  act 
receives  an  injucy  under  circumstances  creating  a  liability  in  some  third 
partv  to  pay  Uie  damages,  and  there  is  no  legal  liability  attaching  to  the 
employer,  In  such  a  case  the  employee  shall  be  left  to  his  remedy  at  law 
against  such  third  party  atid  no  compensation  shall  be  payable  under  the 
act 

The  point  in  the  case  is:  Considering  the  fact  that  the  plaintiff  has 
moved  under  the  Compensation  Act  to  receive  benefits  thereunder  and 
has  received  those  benefits,  can  she  in  addition  thereto  prosecute  in  the 
courts  an  action  against  the  third  party-alleged  to  have  negligently  caused 
the  death  of  the  deceaised?  It  is  earnestly  contended  by  counsel  for  tfie 
plaintiff  that  the  Compensation  A<ct  is  a  form  of  insurance  established  by 
law  to  cover  injuries  to  employees  sustained  in  the  course  of  their  em- 
ployment regulating  t^  certain  set  rules  the  relationship  and  responsibil- 
ity as  between  employer  and  employee  touching  such  injuries,  ^d  is  in- 
dependent of  or  in  addition  to  any  legal  rights  against  third  parties.  It 
is  contended  by  the  defendant  that  under  the  act  if-  compensation  be  ac- 
cepted, it  relieves  any  third  party  from  any  liatnlity  growing  out  of  the 
injury  or  death  of  the  employee. 

Modem  legislation  in  most  of  the  states  has  brought  about  laws  of 
the  character  under  discussion,  but  upon  this  particular  point  they  are 
greatly  at  variance,  not  only  in  their  provisions,  but  as  well  in  their  con- 
construction  by  the  several  state  courts.  The  Supreme  Court  of  the  state 
of  Wyoming  has  passed  upon  the  Irfw  once,  in  which  its  constitutionality 
was  sustained  in  Zancanelli  v.  Coal  &  Coke  Co.,  25  Wyo.  542,  173  Pac. 
981.  but  that  court  has  not  been  called  upon  for  a  construction  of  any  of 
the  particular  sections  of  the  act 

The  original  English  act  from  which  we  adopted  the  idea,  as  well 
as  practically  the  form,  of  this  class  of  legislation,  provided  that  the 
injured  party  or  his  legal  representative  might  in  a  case  of  this  char- 
acter have  the  alternative  right  to  proceed  under  the  act  or  against  the 
third  party.  In  some  states,  notably  West  Virginia,  the  use  of  the  act 
even  where  no  third  party  is  involved,  is  optional.  In  Kentucky  it  would 
seem  that  the  court  has  adopted  a  rather  liberal  construction  of  the  law, 
holding  that  in  the  event  the  party  has  proceeded  under  thje  Compensa- 
tion Act  and  also  under  a  suit  against  the  third  party,  the  adjusment  of 
the  damages  and  awards  will  be  taken  care'  of  by  the  courts.  In  the 
state  of  Washington,  it  has  been  held  by  the  Supreme  Court  of  that 
state,  and  affirmed  by  the  United  States  Supreme  Court,  that  the  act  of 
that  state  is  exclusive  (extept  in  certain  incidents  not  affecting  the  point 
here)  in  settling  the  rights  between  employer  and  employee  in  case  of 
injury  or  death,  which  ccmsideration  automatically  relieves  third  parties 
from  liability.  A  discussion  of  these  various  rules  may  be  found  in  copi- 
ous notes  or  the  opinions  found  in  the  following  books :  L.*  R.  A.  1916A, 
100;  Id.  29;  Merrill  v..  Marietta  Torpedo  Co..  79  W.  Va.  669,  92  S.  E. 
112.  L.  R.  A.  1917F,  1048;  L.  R.  A.  1917D,  100;  Book  v.  City  of  Hender- 
son, 176  Ky..785,  197  S.  W^  449;  Bohan  v.  Milwaukee,  L.  S.  &  W.  Ry. 
Co.,  58  Wis.  30,  15  N.  W.  803;  Northern  Pac.  Ry.  Co.  v.  Meese,  239  U. 
S.  614,  36  Sup.  Ct  223,'  60  L.  Ed.  467. 

I   do  not  find,  however,  that  any  of  these  acts  upk)n  the  point  in- 
volved contain  thei  exact  provisions  of  the  Wyoming   act     It  is   true- 
that   the   Wyoming   act   makes   its    provisions  the  exclusive    remedy   as 
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between  employer  and  employee  coming  widiin  thc^  classes  covered.  It 
does  not,  however,  provide  an  alternative  rig^t  in  so  many  words.  In 
Nebraska  the  act  of  that  state  has  been  construed  so  as  tQ  entitle  the 
employer  to  be  subrogated  in  the  event  of  payment  of  compensation  to 
the  rights  of  the  injured  employee  or  his  personal  representatives,  against 
the  third  party.  Otis  Elevator  Co.  v.  Miller,  240  Fed.  376,  156  C.  C.  A. 
302. 

In  this  case  the  pleadings  show  upon  their  face  that  the  plaintiffs 
intestate  was  an  employee  of  an  a.uto  company  at  the  time  of  the  ac- 
cident, performing  his  duty  as  such  employee,  and  the  emplo3rment  was 
within  the  scope  of  the  act  as  covering  an  extrahazardous  occupation,  as 
therein  enumerated.  In  the  opinion  of  the  court,  therefore,  the  adjudica- 
tion of  the  compensation  by  the  state  court  under  the  act  was  entirely 
proper,  and  in  any  event  was  such  an  adjudication  as  would  bind  this 
court  It  appears,  however,  that  the  exception  in'  the  case  of  the  injury 
or  death  being  caused  by  the  negligence  of  a  third  party,  as  set  forth  in 
section  4323  of  the  statute,  is  peculiarly  limited.  Two  clauses  of  this 
section  particularly  affect  the -rights  of  the  plaintiff  in  this  case,  to  wit: 
First,  where  there  is  a  legal  liability  in  some  third  person,  and  there  is 
no  legal  liability  attaching  to  the  employer,  which  element  of  no  legal 
liability  of  employer  in  this  case  may  be  assumed  by  the  court  as  proven, 
in  that  there  is  no  affirmative  showing  of  the  employer's  liability,  and  it 
may  therefore  be  disregarded;  and,  second,  that  the  employee  shall  be' 
left  to  his  remedy  at  law  against  the  third  party,  and  compensation  shall 
not  be  payable  under  the  provisions  of  the  act.  The  last  clause  appears 
to  this  court  to  be  the  deciding  point  in  the  case.  If  the  plaintiff  has  a 
legal  remedy  at  law  against  the  third  party,  she  cannot  receive  compen- 
sation under  the  act 

But  the  fact  affirmatively  appears  that  she  has  received  this  compen- 
sation. While  it  may  not  be  conversely  true  that  she,  by  accepting  con>- 
pensation  under  the  act,  has  foreclosed  her  right  to  prosecute  her  claim 
against  the  third  party,  it  must  be  true  that,  in  the  event  she  recovered 
damages  against  the  third  party,  she  could  not  retain  the  compensation 
under  the  act;  else  the  provision  that  she  could  not  receive  such  compen- 
sation would  be  held  for  naught,  which  was  manifestly  not  the  intention 
of  the  Legislature  in  adopting  the  particular  phraseology.  In  other  words, 
she  cannot  receive  both  damages  and  compensation.  She  is  within  the 
act  as  to  compensation  if  she  desires  to  be,  and  in  this  case  has  brought 
herself  within  its  provisions;  but  she  cannot  retain  this  compaisation  and 
-^Iso  receive  damages  from  the  third  party.  It  might  be  that  in  the  event 
^  suit  were  instituted  against  the  third  party,  and  it  were  decided  by  the 
courts  that  the  third  party  was  not  legally  liable,  the  plaintiff  would  still 
have  her  remedy  under  the  act  for  compensation.  If  she  cannot,  however, 
receive  compensation  under  the  act  and  also  receive  damages  against  a 
third  party,  the  only  reasonable  rule  which  this  court  can  figure  out  to 
cover  a  case  with  this  point  involved  would  be  that  the  party  injured, 
or  -his  legal  representatives,  must  first  have  adjudicated  the  rights  accru- 
ing upon  the  legal  liability  of  the  third  party,  which  adjudication,  by  the 
recovery  of  damages  against  the  third  party,  would  foreclose  her  against 
any  compensation  under  the  act  If  that  adjudication  were  adverse,  and 
no  damages  were  recovered,  she  would  still  have  her  rights  imder  the 
Compensation  Act.  If  the  holding  v/ere  otherwise,  and  in  the  event  the 
plaintiff  were  successful  in  this  suit,  and  'recovered  damage,  which  dam- 
age was  less  than  the  compensation  received  under  the  act,  and  the  plain- 
tiff could  not  be  afterward  compelled  to  return  the  compensation  to  the 
state  on  account  of  finandal  irresponsibility,  she  would  be  receiving  com- 
pensation not  allowed  by  the  act 

Under  these  circumstances,  I  feel  that  the  demurrer  must  be  over- 
ruled, which  allows  the  affirmative  defense  of  the  defendant  to  stand 
as  a  bar  to  the  action  of  plaintiff  in  this  case,  and  the  petition  must 
therefore  be  dismissed,  at  plaintiffs  costs.    It  may  be,  provided,  however. 
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in  the  order,  that  such  ^dismissal  is  without  prejudice,  so  as  not  to  penalize 
plaintiff  unduly  in  any  right  which  she  may  be  advised  that  she  has,  as 
set  out  in  her  petition  here,  so  that,  in  the  event  she  returns  the  compen- 
sation received  under  the  act  to  the  state  department  from  which  it  can>e, 
and  makes  a  suffix:ient  showing  to  the  effect  that  she  was  not  sufficiently 
advised  as  to  her  rig^s  in  the  premises  when  she  accepted  compensation 
under  the  act,  that  she  may  again  file  her  action  for  damages  against  the 
defendant. 

As  to  whether  or  not  in  the  event  sh^  were  unsuccessful  in  her  new 
acti<m  against  the  defendant  in  being  awarded  damages  on  account  of  its 
legal  liability,  she  could  then  pursue  her  remedy  for  compensation,  havinjg 
already  once  pursued  it  and  returned  the  award,  is  not  necessary  for  this 
court  to  decide,  as  it  would  involve  a  matter  to  be  passed  upon  by  the 
State  G>urt  i?i  again  awarding  or  refusing  to  award  such  comi>ensation. 


STEAGALL  v.  SLOSS-SHEFFIELD   STEEL  &  IRON  CO.    ^6  Div. 

259.) 

(Supreme  Court  of  Alabama.    Oct.  20,  1921.) 

90  Southern  Reporter,  871. 

1.  MASTER  AND  SERVANT— COMPENSATION  JUDGMENT  RE- 

VIEWABLE  ON  CERTIORARI. 

A  party  to  a  prpceeding  under  the  Workmen's  Compensation  Act  can- 
not appeal  from  a  judgment  of  the  circuit  court;  the  sole  remedy  being 
by  certiorari. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  412.) 

Appeal  from  Circuit  Court,  Jefferson  County;  J.  C.  B.  Gwin,  Judge. 

Application  by  Sallie  Steagall  for  compensation  under  the  Workmen's 
Comoensation  Act,  for  the  death  of  her  husband,  Alpha  Steagall,  while 
in  the  employ  of  the  Sloss-Sheffield  Steel  &  Iron  Company.  From  the 
amourit  awarded,  and  judgment  thereon  rendered,  Sallie  Steagall  appeals. 
Appeal  dismissed. 

See,  also,  205  Ala.  100,  87  South.  787. 

Mathews  &  Mathews,  of  Bessemer,  for  appellant. 
Tillman,  Bradley  &  Baldwin,  of  Birmingham,  for  appellee. 

This  appeal  was  submitted  under  rule  46  df  Supreme  Court  Practice 
(65  South,  vii),  and  the  opinion  of  th^  court  delivered  by 

Thomas,  J.  [1]  A  primary  question  presented  is:  Cai^  a  party  to 
a  proceeding  under  the  Workmen's  Compensation  Act  (Gen.  Acts  1919, 
p.  206  et  seci.)  appeal  from  a  judgment  rendered  by  the  circuit  court,  .or 
is  the  sole  revisory  remedy  by  certiorari? 

[2]  The  rulings  sought  to  be  presented  in  this  court  for  review  by  ap- 
peal, rather  than  by  certiorari,  will  not  be  considered,  on  the  authority 
of  Woodward  Iron  Co.  v.  Bradford,  90  South.  — .    A  question  of  juris-*, 
diction  being  presented^  and  which  may  not  be  waived  'by  consent,  the  ap- 
peal will  be  dismissed  ex  mero  motu. 

Af^al  dismissed. 

Anderson,  C.  J.,  and   McClellan  and   Somerville,  JJ.,   concur. 
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WOODWARD  IRON  CO.  v..  BRADFORD.     (6  Div.  458.) 

(Supreme  Court  of  Alabama.    Oct  13,  1921.) 

90  Southern  Reporter,  803. 

2.  MASTER  AND  SERVANT— JUDGMENT  UNDER  COMPENSA- 
TION  ACT  REVIEWABLE  ON  COMMON-LAW  CERTIORARI. 
Tb  review  a  judgment  of  the  circuit  court,  under  the  Workmen's 
Compensation  Act,  sections  21  and  28  of  which  provide  for  appeal  by  cer- 
tiorari, the  aggrieved  party  must  within  the  30  days  allowed  apply  for  a 
common-law  writ  of  certiorari,  which  application  must  set  forth  the  ques- 
tions of  law  sought  to  be  reviewed,  which  must  be  apparent  upon  the 
record,  and  the  appellate  court  will  consider  questions  of  law  so  presented, 
but  will  not  review  conclusions  of  the  judge  supported  by  any  of  the 
evidence  as  set  out  or  in  the  application  of  the  law  to  disputed  facts  or 
objections  to  evidence. 

(For  other  cases,  see  Master  and  Ser\ant,  Dec.  Dig.  §  412.) 

5.  MASTER  AND  SERVANT— ATTORNEY'S  FEES  LIMITED  BY 

COMPENSATION  ACT. 

Where  the  emplojree  and  the  employer  elect  to  adopt  tije  Woriancn's 
Compensa^on  Act,  section'  7  of  which  provides  that  attorney's  fe^  shall 
not  be  more  than  10  per  cent  of  the  amount  recovered,  tficy  are'  bound 
by  its  provisions  and  allowance  of  20  per  cent  is  unauthorized. 

(For  other  cases,  see  Master  and 'Servant,  Dec.  Dig.  §  420.) 

6.  MASTER  AND  SERVANT— ATTORNEY'S  FEES  PAYABLE  IN 

SOLIDO  NOT  ALLOWABLE  ON  COMPENSATION  PAYABLE 
IN  INSTALLMENTS. 

Under  the  Workmen's  Compensation  Act,  section  7  of  which  pro- 
vides that  the  court  may  fix  attorney's  fees  not  to  exceed  10  per  cent 
and  the  "manner  of  its  pajm^ent,"  the  court  may  not  make  the  fees  paya- 
ble in  solido  contrary  to  the  wishes  of  the  employer  where  the  compensa- 
tion for  death  is  paid  in  installments,  notwithstanding  its  power  under 
section  23  to  direct  a  commutation  or  lump  sum  setUement  with  consent 
of  the  parties. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  420.) 

7.  MASTER  AXD  SERVANT  —  ALLOWANCE  OF  ATTORNKV'S 

FEES  TO  GUARDIAN -AD  LITEM  FOR  MINOR  COMPENSA-. 
TION  CLAIMANT  AUTHORIZED. 

Whi^re  a  minor  claimant  is  brought  in  at  the  suggestion  of  the  de- 
fendant in  a  suit  for  death  under  the  Workmen's  Compensation  Act,  the 
court  is  authorized  to  appoint  a  guardian  ad  litem  to  represent  him,  and 
may  allow  the  guardian  attorney's  fees  within  the  limitation  fixed  by  sec- 
tion 7. 

(For  other,  cases,  see  Master  Imd  Servant,  Dec  Dig.  §  420.) 

9.  MASTER    AND    ^ERVANT    —    COMMON-LAW    "MARKIAGE" 

WITHIN  COMPENSATION  ACT. 

The  Worknich's  Compensation  Act  in  the  use  of  the  words  **hu$band 
and  wife"^  as  well  as  * 'marriage"  includes  conwnon-law  marriages. . 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig."  S  .J«S8.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Marriage.) 
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10.  MASTE;R  and  servant  —  finding  of  deceased  EM- 
PLOYEE'S DIVORCE  JUSTIFIED  BY  EVIDENCE  IN  COM- 
PENSATION  CASE. 

In  the  absence  of  evidence  that  deceased  employee  ever  had  hut  ^*ne 
wife  before  he  married  compensation  claimant,  the  variance  between  the 
given  name  of  his  first  wife  described  as  *'Leona"  by  the  witnesses  and 
"Lorana"  in  a  decree  of  divorce  did  not  preclude  the  court  from  decid- 
ing that  the  witnesses  and  decree  referred  to  the  same  woman,  and  that 
deceased  had  been  lawfully  divorced. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [5 J.) 

Appeal  from  Circuit  Court,  Jefferscm  Coimty;  J.  C.  B.  Gwynn,  Judge. 

Petition  by  the  WoodwaiH  Iron  Company  for  common-law  certiorari 
to  review  and  revise  the  decisions  and  findings  in  proceedings  by  Irene 
Bradford  under  the  Workmen's  Compensation  Act  against  the  Woodward 
Iron  Company,  in  which  James  Bradford  was  made  a  party  claimant,  or, 
in  the  alternative,  an  appeal  from  the  decision.  Appeal  dismissed.  Cer- 
tiorari awarded,  and  cause  reversed  and   remanded. 

Huey  &  Welch,  of  Bessemer,  for  appellant. 
Beddow  &  Oberdorfer,  of  Birmingham,  for  appellee. 

Anderson*,  C.  J.  This  is  a  proceeding  to  review  a  judgment,  order, 
or  decree  of  the  circuit  court  upon  a  claim  which  arose  under  the  "Work- 
men's Compensation  Act"  (Acts  1P19,  pp.  206  to  239).  Said  Review  is 
sought  both  upon  an  appeal  and  by  a  petition  for  certiorari,  in  the  event 
an  appeal  does  not  lie..  All  that  we  find  in  the  act  with  reference  to  an 
appeal  or  review  is  the  following  expression  in  section  21. 

"That  the  decision  of  the  judge  hearing  the  same  shall  l)e  conclusi>(e 
agd  binding  between  the  parties,  subject  to  the  right  of  appeal  in  this  act 
provided  for." 

The  only  other  provisions  providing  for  a  review  or  an  appeal  are 
expressions  appearing  later  on  in  section  -21  and  in  section  28,  which 
will  be  later  quoted  and  discussed.    The  last  expression  in  section  21  is: 

''From  such  decree  any  party  aggrieved  may  by  certiorari  within 
tliirty  days  thereafter  appeal  to  the  Supreme  Court  of  Alabama." 

Had  the  right  of  appeal  been  given,  without  saying  that  it  should  be 
done  by  certiorari,  there  couW  be  little  doubt  as  to  what  the  Legislature 
meant,  and  the  judgments  and  decrees  under  this  act  would  be  appealable 
like  other  judgments  and  decrees  of  the  circuit  court.  But,  as  the  act 
requires  that  it  must  be  done  by  certiorari  and  within  30  days,  and  as  the 
right  to  a  common-law  certiorari  and  an  appeal  are  inconsistent,  the  for- 
mer not  being  usually  granted  where  there  is  a  right  of  appeal,  the  legis- 
lative intent  was  evidently  to  provide  or  preserve  a  right  to  review  ex- 
clusively by  certiorari;  and  not  by  the  unnatural  and  inharmonious  pro- 
ceeding of  appealing  by  certiorari.  This  view  is  confirmed  by  the  further 
expression  in  section  28  as  follows : 

"Provided  that  nothing  herein  contained  shall  be  construed  as  limiting 
the  jurisdiction  of  the  Supreme  Court  or  Court  of  Appeals  to  review 
questions  of  law  by  certi«trari" 

— ^also  by  the^fjirther  fact  that,  knowing  that,  if  the  judgment  or  decree 
was  appealable^  the  question  would  be  reviewable  by  bill  of  ex6eptions 
only,  other  than  the  record,  tliey  required,  by  section  28,  that  the  de- 
termination of  the  court  shall  be  filed  in  writing  with  the  clerk,  and  shall 
contain  a  statement  of  the  facts  and  conclusions  as  determined  by  said 
judg^  thus  extending  the  scope  of  the  record  to  the  inclusion  of  said 
written  statement  of  the  court  so  as  to  make  it  a  part  of  the  record  for 
the  review  of  legal  questions  apparent  upon  same.  It  is  also  manifest 
that  the  Legislature  did  not  mean  an  ordinary  appeal,  or  one  by  the  statu- 
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tory  certiorari  as  now  used  to  sometimes  remove  causes  from  a  justice 
of  the  peace  court  to  the  circuit  court  as  these  methods  contem^ate  a 
general  review  and  include  questions  which  must  be  reserved  and  pres- 
ented to  tiiis  court  by  a  bilP  of  exceptions.  The  Legislature  limits  the 
time  to  29  days  atfd  makes  no  provision  for  a  t^ll  of  excep^ns  within 
that  time,  and,  under  the  general  law,  the  aggrieved  party  has  90  days 
for  presenting  a  bill  of  exceptions,  and  the  trial  judge  has  90  days  after 
the  presentation  of  same  for  signing.  It  thus  appears  that  the  Legisla* 
ture  did  not  have  in  mind  the  review  of  questions  which  could  be  properly 
presented  only  by  a  bill  of  exceptions,  and  in  the  use  of  the  word  ^'appeal" 
in  this  statute  intended  the  word  **review,"  and  that  it  should  be  done 
by  the  common-law  writ  of  certiorari,  the  purpose  and  extent  of  which 
had  been  frequently  defined  and  set  forth  by  the  existing  decisions  of  this 
court  and  with  which  the  Legislature  must  be  presumed  to  have  been 
familiar. 

Alabama  was  among  the  last  states  to  adopt  a  Workmen's  Compen- 
sation Law,  which  is  in  the  nature  of  an  insurance  against  injury,  not 
self-inflicted,  or  due  to  drunkenness  or  willful  misconduct  of  the  employee 
The  compensation  is  fixed  and  uniform,  and  but  few  questions  of  law  or 
disputed  facts  should  arise  in  the  administration  of  san^,  ana  the  circuit 
judges  who  see  and  hear  the  witnesses  were  supposed  to  be  better  triers 
of  the  facts  than  the  appellate  courts.  It  was  also  contemplated  that  this 
law  would  be  administered  without  the  needless  expense  or  delay  usually 
accompanying  personal  injury  suits  under  the  Employers*  Liability  Act 
(Code  1907,  §  3910),  as  a  very  simple  mode  of  procedure  is  provided  in 
case  of  a  dispute,  and,  unlike  most  of  the  states  placing  the  administration 
and  enforcement  of  same  in  the  hands  of  an  industrial  board  or  commis- 
sion, composed  generally  of  laymen,  we  have  placed  the  administration  of 
ours  with  the  circuit  judges  of  the  state,  who  are  not  only  presumed  to 
be  learned  in  the  law,  but  experienced  trieris  of  facts,  but  as  a  safeguard 
against  an  erroneous  interpretation  of  this  law  by  them  the  Legislature 
intended  to  merely  reserve  to  this  court  its  right  imder  section  140  of  the 
Constitution  to  superintend  and  control  the  judgments  of  inferior  courts 
and  to  extend,  by  statute,*  the  same  right,  to  the  Court  of  Appeals  as  to 
all  cases  under  this  act  which  come  within  its  jurisdiction  as  to  amount 
Again,  the  Legislature  provided  for  the^  administration  of  this  law  by 
the  circuit  judges  without  the  aid  of  a  jury,  except  in  the  sole  event  that 
willful  misconduct  is  set  up  as  provided  in  section  21,  ,and  realized  that 
there  would  be  no  juries  to  be  influented  or  prejudiced  by  the  technical 
errors  Qf  accepting  and  rejecting  certain  portions  of  the  evidence,  and  that 
,the  judges  would  probably  consider  only  the  material  evidence  going  to 
the  substance  of  the  claim  or  defense,  and  did  not  anticipate  a  necessity 
for  a  review  of  these  questions  by  providing  the  ordinary  ai^>eal  with  a 
bill  of  exceptions. 

[^1  It  has  been  repeatedly  held  by  this  court  that — 

"The  supervisory  power  of  a  superior  over  an  inferior  legal  tribunal 
by  mean  of  a  common-law  writ  of  certiorari  extends  only  to  questions 
touching  ihe  jurisdiction  of  the  subordinate  tribunal  and  the  legality  of 
its  proceedings.  The  appropriate  office  of  the  writ  is  to  correct  errors 
of  law  apparent  on  the  face  of  the  record.  Conclusions  of  fact  cannot  be 
reviewed,  un'-ss  specially  authorized  by  statute.*'  Birmingham  v.  Sou. 
Bell  Tel.  Co..  .:03  Ala.  251,  82  South.  519;  Postal  Tel.  Co.  v.  Minderhout 
195  Ala.  420,  71  South.  91,  and  cases  there  cited;  Ex  parte  Dickens,  162 
Ala.  272.  50  South.  218;  Camden  v.  Block.  65  Ala.  239;  Independent  Pub. 
Co.  v.  American  Press.  102  Ala.  475.  15  South.  947. 

[2]  We  therefore  hold  that,  in  order  to  review  a  judgment  or  decree 
of  the  circuit  court  under  the  Workmen's  Compensation  Act,  the  ag- 
grieved party  must  within  30  days  after  the  rendition  of  same  apply  to 
this  Court,  or  the  Court  of  Appeals,  as  the  case  may  be,  for  a  common- 
law  writ  of  certiorari,  which  application  shall  set  forth  the  questions  of 
Jaw  sought  to  be  reviewed,  and  which  must  be  apparent  upon  the  record- 


Digitized  by  VjOOQIC 


1922.]       WOODWARD  IRON  CO.  v.   BRADFORD.     (Ala.)  499 

that  is,  the,  pleading  or  the  filed  conclusion  and  statement  of  the  judge 
as  required  by  section  28  of  the  act — ^and  the  appellate  court  will  con- 
sider wliat  k  deems  questions  of  law  as  thus  presented,  and  will  not  re- 
view the  conclusion  of  the  circuit  judge  when  the  same  is  supported  by 
any  of  the  evidence  as  set  out  by  the  judge  or  the  reasonable  tendencies 
of  same,  or  in  tiie  application  of  the.  law  to  disputed  iacts.  We  will  not, 
however,  review  the  trial  court  as  to  objections  to  evidence,  as  these  rul- 
ings do  not  pertain  or  belong  to  the  record,  as  there  is  no  provision  for 
setting  out  same 'in  the  written  statement  or  finding  of  the  judge  as  re- 
quired by  section  28  of  the  act  Of  course,  cases  may  arise  in  the  future 
when  the  line  between  what  is  a  question  of  law  and  fact  may  be  shad- 
owy, and  with  which  we  will  deal  as  the  questions  arise,  but  in  order 
to  review  the  same  it  must  be  a  question  of  law  apparent  upon  the  rec- 
ord. This  court  also  reserves  unto. itself  and  the  justices  thereof  the 
inherent  right  to  impose  such  reasonable  terms  or  conditions  as  may  be 
necessary  to  protect  the  successful  party  against  a  delay  incident  to  the 
determination  of  the  petition,  as  a  condition  precedent  to  an  order  of 
stay  or  suspension  of  the  judgment  of  the  trial  court  pending  a  consider- 
ation of  the  petition  for  certiorari. 

[3.  4]  An  appeal  to  the  Supreme  Court  or  Court  of  Appeals  is  a 
part  of  the  remedy  subject  to  legislative  control,  and  is  not  a  vested  right 
Theo.  Poull  Co.  v.  Foy-Hays  Co.,  159  Ala.  458,  48  South.  785.  It.  would 
therefore  seem  that  the  Legislature  can  limit,  restrict,  or  abolish  the  right 
of  appeal  so  long  as  it  does  not  attempt  to  restrict  the  right  of  this  court 
to  exercise  its  superintendence  and  control  Over  inferior  tribunals  under 
section  140  of  the  Constitution.  Ex  parte  L.  &  N.  R.  R.,  176  Ala.  631, 
58  South.  315;  Ex  parte  Candee,  48  Ala.  412;  Ex  parte  Croom  and  May, 
19  Ala,  566.  The  cases  of  Ex  parte  Haughton,  38  Ala.  570,  and  Tims  v. 
State,  26  Ala.  165,  dealt  with  statutes  depriving  parties  of  the  right  to 
appeal  fhom  the  judgment  of  a  justice  of  the  pc^ce,  and  which  said  right 
is  expressly  reserved  by  section  168  of  the  Constitution  and  its  prede- 
cessors. Moreover,  this  defendant  employer  had  the  option  of  avoiding  the 
Compensation  Act,  but  having  elected  to  accept  the  same,  is  bound  by  its 
provisions  and  waived  the  right  to  invoke  constitutional  objections  to 
same.    Authorities  infra!  • 

[5]  The  record  discloses  that  the  trial  court  allowed  counsel  for  the 
widow,  Irene  Bradford,  20  per  cent,  which -was  in  the  teeth  of  section  7 
of  the  Workmen's  Compensatfon  Act,  which  limits  the  amounts  of  at- 
torney's fees  to  10  per  cent,  and  this  ruling  can  iind  neither  excuse  or 
justification  unless  this  provision  of  the  statute  is  declared  invalid.  We 
find  some  suggestion  in  the  brief,  of  appellee's  counisel  that  said  section  • 
violates  certain  provisions  of  the  Constitution,  but  counsel,  as  well  as 
the  trial  court  evidfently  overlooked  the  elective  feature  of  the  act  both 
as  to  employer  and  employee  and  the  well-established  salutary  rule  that, 
having  elected  to  operate  under  and  abide  by  the  act  the  parties  waived 
the  right  to  raise  constitutional  objections  to  same.  Sayles  v.  Foley,  38 
R.  I.  484.  96  Atl.  340.  and  cases  there  cited;  Mathison  v.  Minneapolis  R. 
R..  126  Minn.  286.  148  N.  W.  71,  L.  R.  A.  1916D,  412;  Sexton  v.  Newark 
Tel.  Co.,  84  N.  T.  Law,  85,  86  Atl.  451;  Borgnis  v.  Falk,  147  Wis.  327. 
133  N.  W.  209,  y?  L.  R.  A.  i[N.  S.)  489;  Deibeikis  v.  Link-Belt  Co.,  261 
111.  454.  104  N.E.  211,  Ann.  Cas.  1915A,  241;  State  v.  Creamer,  85  Ohio 
St  349,  97  N.  E.  602,  39  L.  R.  A.  (N.  S.)  694;  In  re  Opinion  of  Justices, 
209  Mass.  607,  96  N.  E.  308.  Indeed,  laws  similar  to  this  one  have  been 
attacked  upon  every  conceivable  ground  as  invading  constitutianal"  pro- 
visions, federal  and  state,  and  have  been  uplield  by  thfe  courts.  Hon- 
nold's  Workmen's  Compensation,  pp.  58  to  89;  Arizona's  Employers*  J-ia- 
bility  Cases.  250  U.  S.  400,  39  Sup.  Ct  553.  63  L.  Ed.  1058,  6  A.  L.  R. 
1537;  Middleton  v.  Texas  Power  Co.,  249  U.  S.  152,  39  Sup.  Ct  227.  63 
L.  Ed.  527;  Mountain  Timber  Co.  v.  Washington.. 243  U.  S.  219,  Z7  Sup. 
Ct  260.  61  L.  Ed.  (^,  Ann.  Cas.  1917D,  642.  Moreover,  we  do  not  mean 
to   hold,    if  tjiis  act   was   mandatory  instead  of   elective   that  the   state 
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would  not  have  the  right,  Under  its  oolice  power,  to  rcj^late  the  at- 
torney's fees  under  same.  Boone  v.  State,  1/0  Ala.  57,  &  South.  109, 
Ann.  Cas.  1912C,  1065,  and  cases  there  cited.  See,  also.  Senior  v.  State, 
205  Ala.  337,  87  So!ith.  592,  and  cases  there  cited.  It  may  be  conceded 
that  in  some  cases  the  attorney's  fee  allowed  by  this  act  may  be  inade- 
quate, and  especi:dly  in  the  instant  case,  in  view  of  the  vigor,  skill,  and 
ability  displayed  by  defendant's  counsel  to  defeat  the  claim  of  the  appel- 
lee both  in  this  as  well  as  the  trial  court  and  the  energy,  skill,  and  ability 
shown  by  appellee's  counsel  in  the  prosecution  of  the  daihi,  but  this  is  a 
question  to  be  addressed  to  the  legislative  branch  of  the  government,  and 
the  courts  cannot,  and  should  not,  for  this  or  -any  other  reason,  brush 
aside  a  plain  and  unambiguous  statutory  provision,  which  is  in  no  wise 
repugnant  to  the  constitution. 

[6]  We  also  question  the  authority  of  the  trial  court  in  requiring 
this  defendant  to  pay  the  attorney's  fees  in  solido  by  advancing  the  same 
and  looking  to  tlie  last  periodical  payments  plus  6  per  cent,  interest  for 
reimbursement.  It  must  be  obser\ed  that,  while  section  7  of  the  act  au- 
thorizes the  judge  to  fix  the  fee  not  to  exceed  10  per  cent,  and  the  "man- 
ner of  its  payment,"  this  does  not  justify  what  was  done  m  the  instant 
case,  but  simply  means  that  upon  a  bulk  sum  settlement  or  cbmmutation 
he  can  direct  the  payment  of  the  attorney's  fees  in  full,  or  under  the 
Iicriodical  payments  the  same  may  be  applied  in  whole  or  in  part  to  the 
said  fees  until  extinguished.  Tliese  words  do  not  authorize  the  judge  to 
make  the  employer,  in  effect,  an  insurer  against  the  death  or  remarriage 
of  <a  dependent  widow  before  the  maturity  of  the  last  payment  or  the 
death  or  termination  of  the  dependency  of  the  child  before  the  maturity 
of  saiid  last  payments,  and  which  would  be  the  result  by  requiring  the 
employer  to  pay  these  fees  in  advance  and  look  to  the  last  periodical  pay- 
ments for  reimbursement.  Nor  was  the  trial  court  justified  in  directuig 
the  payment  of  the  fees  in  this  manner,  under  its  power  giv^n  by  the 
act  to  direct  a  commutation  or  lump  sum  settlement  or  payment  "m  whole 
or  in  part."  Section  23  of  tlie  act  gavenis  lump  sum  payments  either 
upon  settlement  l>etwecn  the  parties  and  approved  by  the  court  or  of 
judgments  procured  by  suit,  in  the  event  the  parties  did  not  agree  upon  a 
!9ettlement,  and  authorizes  a  commutation  to  one  or  more  lumo  sum  pay- 
ments by  agreement  of  the  parties,  except  as  to  claims  for  death,  for 
permanent  disability,  or  permanent  or  partial  disability,  for  total  loss  of 
eai;nings,  or  for  the  loss  of  an  arm  or  a  hand  or  a  foot  or  a  leg  or  an 
eye,  or  of  more  than  one  of  such  members.  As  to  the  foregoing  ex- 
cepted claims,  "these  may  Ix?  commuted  only  with  the  consent  of  the 
courts'*. meaning  that  as  to  all  claims  other  than  the  above-excepted  class 
the  payments  may  he  commuted  by  agreement  of  the  parties  without  the 
consent  of  the  court,  and  that  the  excepted  class  may  be  commuted  b^ 
agreement  of  the  parties,  with  the  consent  of  the  circuit  court.  State  v. 
District  Court  134  Mimf:  16,  158  N.  W.  713,  L.  R.,  A.  1916F,  957.  This 
1)eing  a  death  claim,  ft  could  not  l>e  coinnuited,  in  whole  or  in  part  by  the 
trial  court  without  the  consent  of  the  parties,  which  includes  the  em- 
ployer as  well  as  the  dependents.  Sections  24  and  25  have  no  application 
to  the  question  here  involved;  as  section  24  applies  to  a  modification  of 
settlements  made  by  agreement,  and  section  25  gives  the  right  to  the 
defendant  or  employer  to  make  a.  lump  sum  settlement  by  depositing  the 
amount  etc. 

[7]  The  minor.  James  Bradfond.  was  not  a  party  plaintiff  to  the 
original  suit  or  petition,  but  was  brought  in  as  a  claimant  to  a  part  of 
the  fund  upon  the  suggestion  of  the  defendant  and  we  think,  and  so  hold, 
that  the  trial  court  was  authorized  to  appoint  a  gOardian  ad  litem  to 
represent  him,  though  he  should  have  been  represented  by  next  friend  bad 
he  been  an  original  plaintiff  or  petitioner,  and  in  such  event  the  court 
could  have  authorized  the  attorney's  fees  as  provided  by  section  7  of  the 
act.  and  we  think  that  the  spirit  of  the  law  authorizes  the  fee  allowed  Ac 
guardian  ad  litem,  and  which  as  to  amount  seems  to  be  within  the  limita- 
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tioii  fixed  by  said  section  7.  The  order  of  payment,  however,  contains 
the  same  vice  as  the  one  providing  for  the  payment  of  the  attorneys  of 
Irene  S^adford,  and  must,  to  this  extent,  be  corrected. 

The  appeal  is  dismissed,  but  the  writ  of  certiorari  is  awarded,  and 
the  judgment  or  decree  of  the  circuit  court  as  to  the  fixation  of  the 
amount  of  attorney's  fees  to  counsel  for  Irene  Bradford,  as  well  as  the 
manner  of  the  pa3rment  of  safhe,  in  which  they  also,  as  the  guardian  ad 
litem's  fees,  are  to  be  paid,  is  reversed,  and  the  cause  is  remanded  to  the 
circuit  court  in  order  that  the  fees  may  be  fixed  and  the  order  of  pay- 
ment directed  so  as  to  conform  with  this  opinion.  The  cost  of  the  pror 
cedure  in  this  court,  including  the  transcripts,  both  upon  appeal  and  cer- 
tiorari, is  to  be  paid  50  per  cent  by  the  appellant  or  petitioner  ^2!^/:x  per 
cent  by  Irene  Bradford,  and  I6V3  per  cent  by  James  Bradford. 

[8]  As  this  is  the  pioneer  case  presenting  the  right  scope,  and  ex- 
tent of  reviewing  judgments  or  decrees  under  the  Workmen's  Compensa- 
tion Act.  and  as  we  have  decided  the  only  questions  of  law  properly 
presented  for  review  under  the  interpretation  given  the  statute  we  could 
here  conclude  this  opinion.  But.  out  of  deference  to  couiwcl,  ,and  which 
may  be  of  some  little  consolation  to  them,  we  have  examined  and  con- 
sidered the  other  questions  pressed  and  argued,  aiul  liiid  no  reversible 
error  among  them,  even  if  an  appeal  would  lie  or  the  scope  of  review 
exceeded  the  limits  fixed  in  this  opinion.  We  agree  with  counsel  for  the 
petitioner  that  as  the  decree  of  divorce  to  Jim  Bradford  from  his  first 
wife  was  not  rendered  until  after  his  marriage  under  a  license  t  >  Irene, 
said  statutory  marriage  with  Irene  was  void.  But  there  was  an  abun- 
dance of  evidence  justifying  the  trial  court  in  holding  that  the'-e  was  a 
common-law  marriage  existing  between  Irene  and  Jim  at  the  time  of  his 
death.  They  continued  to  live  together  as  man  and  wife  after  the  divorce, 
and  so  held  themselves  out  for  years,  and  the  trial  court  could  have 
found  at  least  an  implied  contract  of  marriage  between  them. 

(9,  10]  We  are  also  of  the  opinion  that  the  Workmen's  Compensa- 
tion Act.  in  the  use  of  the  words  *'husband  and  wife."  as  well  as  "mar- 
riage." included  common-law  marriages  as  well  as  statutory  ones,  as  such 
marriages  have  for  all  times  been  recognized  in  this  state.  Nor  did  the 
variance  l)etween  the  given  name  of  the  first  wife,  described  as  "Leona" 
by  the  witnesses,  and  as  ^'Locana"  in  the  decree,  preclude  the  trial  court 
irom  holdnig  that  tlie  deceased  had  been  lawfully  divorced  from  the  wo- 
man with  whom  lie  formerly  lived  as  his  wife  and  described  by  the  wi- 
tnesses as  "Leona."  The  trial  court  could  have  inferred  from  the  evi- 
dence that  the  witnesses  and  decree  referred  to  the  same  woman,  and  that 
the  witnesses  knew  her  as  '*Leona."  and  that  her  real  name  was  "Lorana" 
as  descril>ed  in  the  divorce  proceedings,  especially  in  the  ab.sence  of  proof 
that  deceased  ever  had  but  one  wife  before  he  married  Irene  or  ever  lived 
with,  as  mail  and  wife,  two  separate  women,  "Leona"  and  *'Lorana." 

There  was  also  suftkient  evidence  to  justify  the  trial  court  in  finding 
that  the  minor.  James  Bradford,  was  the  lawful  son  of  the  deceased  em- 
ployee. Moreover,  it  may  be  questionable  if  this  defendant  after  suggest- 
ing said  minor  as  a  claimant,  can  complain  of  the  ruling  of  the  trial  court 
in  an  adjudication  between  him  and  rival  claimants  to  the  fund. 

The  rulings  of  the  trial  court  upon  the  admission  and  rejection  6f 
evidence  was  either  without  error  or  free  from  prejudice  results,  if  errqr 
was  committed. 

Since  the  Legislature  has  confined  the  right  of  review  to  questions  of 
law  apparent  upon  the  record,  trial  courts  cannot  be  too  cautious  in  con*x 
sidering  and  determining  cases  arising  under,  this  act,  and  should  literally 
comply  with  section  28  of  the  same  as  to  filing  with  the  clerk  their  de- 
termination, containing  a  statement  of  the  law  and  facts  in  order  that  aq 
aggrieved  party  may  be  aflFonded  the  proper  means  of  such  a  review  as  is 
(kmtemplated  by  the  statute. 
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Appeal  dismissed.    Writ  of  certiorari  awarded  and  reversed  and  re- 
manded. 

Sayre,  Gardner,  and  Miller,  JJ.,  concur. 


Ex  PARTE  W.  T.  SMITH  LUMBER  CO.     (3  Div.  507.) 

(Supreme  Court  of  Alabama.    Oct.  20,  1921.) 

90  Southern  Reporter,  807. 

1.  MASTER  AND  SERVANT-COMPENSATION  JUDGMENT  RE- 

VIEWABLE ON  RECORD  ON  CERTIORARI  WITHOUT  BILL 

OF  EXCEPTIONS. 

On  a  petition  to  review  a  judgment  by  a  common-law  writ  of  cer- 
tiorari as  provided  by  Workmen's  Compensation  Act  of  1919,  §§  21,  28, 
review  is  confined  to  questions  of  law  apparent  upon  the  record,  which 
includes  the  written  statement  of  the  trial  judge,  and  the  reviewing  court 
may  not  look  to  a  bill  of  exceptions  which  accompanies  the  oetitidn. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  412.) 

2.  MASTER  AND  SERVANT— PIECEWORKER  CUTTING  TREES 

HELD  AN  "EMPLOYEE"  ENTITLED  TO  DISABILITY  COM- 
PENSATION  BASED  ON  "WAGES*'  AND  "WEEKLY  EARN- 
INGS." 

One  employed  by  a  lumber  company  to  saw  down  trees  and  cut  them 
into  logs  suitable  for  manufacture  of  lumber  and  paid  for  his  labor  at  the 
rate  of  10  to  20  cents  per  tree  according  to  size,  amounting  to  $18  to  $20 
per  week,  included  in  the  company's  biweekly  pay  roll,  held  aa  "employee" 
within  the  statutory  definition  of  the  term  and  the  terms  "wages"  and 
"weekly  earnings"  in  Workmen's  Compensation  Act  of  1919,  §  36,  re- 
gardless of  the  question  of  control  and  supervision  of  the  work. 
(For  other  cases,  see  Master  and  Servant,  D€C  Dig.  §  361.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Employee;  Wages.) 

Appeal  from  Circuit  Court,  Butler  County;  A.  E.  Gamble,  Judge. 

Petition  by  the  W.  T.  Smith  Lumber  Company  for  a  common-law  writ 
of  certiorari  to  review  the  action  of  the  circuit  .court  of  Butler  county 
in  a  proceeding  by  H.  H.  Burkett  to  recover  from  said  Lumber  Company 
under  the  Workmen's  Compensation  Act  for  damages  for  the  death  of 
plaintiff's  son.    Writ  denied. 

The  facts  as  stated  by  the  court  are  that  J.  Lewis  Burkett  was  a 
minor  under  21  years  of  age  and  unmarried,  and  that  he  left  surviving 
him  only  parent,  his  father,  who  is  the  plaintiff  in  tfiis  case;  that  he  was 
employed  by  the  W.  T.  Smith  Lumber  Co«npany  in  the  fall  of  1919,  and 
it  was  his  duty,  with  another  sawyer,  to  saw  down  the  pine  trees  suitable 
for  lumber  on  the  lands  of  the  defendant  and  to  cut  them  into  logs  suita- 
ble for  manufacture  into  lumber,  and  that,  while  engaged  in  this  employ- 
ment, the  said  J.  L.  Burkett^  sawed  down  a  pine  tree,  which  in  falling 
caught  upon  anothei*  tree  and'  from  there  fell,  striking  and  injuring  J.  L. 
Burkett  so  that  he  died  within  a  short  time.  For  such  labor  he  was  paid 
from  10  to  20  cents  per  tree  according  to  its  size,  and  received  from  $18 
to  $20  per  week,  and  of  this  amount  he  contributed  to  his  father  from  ^14 
to  $16  a  week;  that  defendant  was  a  corporation  engaged  in  the  roanu- 
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facture  of  lumber,  employed  a  large  number  of  men,  operated  railroads 
into  the  forest,  had  trees  sawn  and  cut  and  conveyed  by  rail  to  its  mills, 
and  defendant  had  a  regular  pay  roll  and  paid  off  regularly  every  two 
weeks. 

Stciner,  Crum  &  Weil,  of  Montgomery,  and  Lane  &  Lane,  of  Green- 
ville, for  appellant 

Powell  &  Hamilton  and  H.  H.  BuTKett,  all  of  Greenville,  for  appellee. 

Anderson,  C.  J.  [1]  This  petitioner  seeks  to  review  the  judgment 
of  the  circuit  court  by  the  common-law  writ  of  certiorari  as  provided  by 
sections  21  and  28  of  the  Workmen's  Compensation  Act  of  lvl9,  pp.  206 
to  239. 

The  only  question  argued  and  insisted  upon  as  error  is  the  conclu- 
sion of  the  trial  court  to  the  effect  that  the  deceased  was  an  employee  or 
workman  within  the  terms  of  said  act.  While  the  petitk>n  is  accompanied 
by  a  bill  of  exceptions,  this  court  cannot  look  to  same,  as  the' right  of 
review  is  confined  by  the  statute  to  a  common-law  writ  of  certiorari,  and 
under  which  we  can  only  consider  questions  of  law  apparent  upon  the 
record,  but  which  said  record  includes  the  written  statement  of  the  trial 
judge  as  required  by  section  28.  Woodward  Co.  v.  Bradford,  90  South. 
803. 

[2]  As  to  who  did  or  did  not  constitute  an  employee  under  the  Em- 
ployers' Liability  Act  (Code  1907,  §  3910),  as  construed  by  our  former 
decisions,  may  not  now  be  a  material  factor  as  the  present  act  defines 
both  an  employer  and  employee.  .  It  says   (section  36)  : 

"The  term  'employer*  as  used  herein  sh?ill  mean  every  person  not  ex- 
cluded by  section  8,  who  employ^  another  to  perform  a  service  for  hire 
and  to  whom  the  'employer*  directly  pays  wages.  *  *  *  The  term 
•employee*  and  'workman'  are  used  interchangeably  and  have  the  same 
meaning  throughout  this  act  and  shall  be  construed  to  mean  *  *  * 
(2)  Every  person  not  excluded  by.  section  8.  in  the  service  of 'another 
under  any  contract  of  hire,  express  or  implied,  oral  or  written,  including 
aliens,  atid  also  including  minors  who  are  legally  permitted  to  work  under 
the  laws  of  the  state." 

This  act  was  largely  borrowed  from  the  state  of  Minnesota,  and  in 
the  case  of  State  ex  rel.  Virginia  Co.  v.  District  Court  of  St.  Louis 
Co.,  128  Minn,  43,  ISO  N.  W.  211.  decided  prior  to  the  adoption  of  the 
present  act,  while  the  Minnesota  court  deemed  it  unnecessary  to  construe 
the  above-quoted  provision,  it  did  hold  that  the  same  was  not  intended 
to  confine  the  relation  of  employer  and  employee  within  narrower  limits 
than  the  rule  heretofore  existing..  It  was  also  held  that,  notwithstanding 
there  was  no  evidence  that  the  defendant  reserved  no  control  or  supervi- 
sion over  the  workmen  except  the  inference  arising  from  the  character 
of  the  work,  the  question  was^one  for  the  jury  unless  it  appeared  conclu- 
sively that  the  right  to  control  and  supervise  the  work  was  not  reserved. 
We  therefore  hold  that  the  facts  as  set  forth  by  the  trial  judge  are  suf- 
ficient to  justify  his  finding  that  the  deceased  was  an  employee  of  the  de- 
i^endant  eveii  under  the  old  rule  as  to  control  and  supervision  over  him 
and  the  work. 

On  the  other  hand,  if  we  give  the  above-quoted  provision  a  broader 
construction  and  hold  that  an  employee  under  the  act  includes  all  persons 
not  excluded  by  section  8  who  is  employed  by.  another  to  perform  service 
for  hire  and  to  whom  wages  are  directly  paid  this  deceased  would  doubt- 
.less  come  within  the  influence  of  the  act  regardless  of  the  question  of 
control  and  supervision. 

"The  terms  'wages,'  'weekly  earnings,'  and  such  expressions  shall  in 
all  cases,  unless  the  context  clearly  indicates  a  different  meaning,  be 
construed  to  mean  'average  weekly  earnings.' "  The  trial  court  did  not 
eri*  in  holding  that  the  deceased  was  an  employee,  or  workman,  within 
the  Workmen's  Compensation  Act,  and  the  writ  must  be  denied. 
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While  we  have  based  our  opinion  upon  the  record  and  followed  the 
rule  as  set  forth  in  the  case  of  Woodward  Iron  Ca  v.  Bradford,  supra, 
the  bill  of  exceptions  has  been  examined,  .and,  it  is  sufficient  to  suggest 
abounds  with  evidence  sufficient  to  justify  a  finding  by  a  jury  or  the  con- 
clusion of  a  juuge  without  a  jury  that  the  defendant  exercised  such  con- 
trol and  supervision  over  the  deceased  and  the  work  as  to  render  him  an 
employee  both  under  the  old  rule  as  well  as  the  present  statute. 

Writ  denied. 

Sayre,  Gardner,  and  Miller,  JJ.,  concur. 


McLAIN  V.  LLEWELLYN  IRON  WORKS.     (Civ.  3731.) 

(District  Court  of  Appeal,   Second  District,  Division  1,  California.  Jan. 
6,  1922.     Rehearing  Denied  Feb.  3,  1922.     Hearing  Denied  by  Su- 
preme Court  March  6,  1922.) 

204  Pacific  Reporter,  869. 

1.  MASTER  AND  SERVANT— DEPENDENT  CANNOT  SUE  FOR 
DAMAGES  FOR  GROSS  NEGLIGENCE  UNDER  COMPENSA- 
TION ACT. 

A  dependent  of  a  servant  killed  in  the  course  of  his  employment  can- 
not  bring  action    for  damages   for   gross   negligence    under   Workmen's 
Compensation  Act,  §  12  (b),  as  amended  by  St.  1915,  p.  1079. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  352.) 

3.  MASTER  AND  SERVANT— COMPENSATION  ACT  CONTROLS 
PARENT'S  RECOVERY  FOR  DEATH  OF  CHILD. 
A  mother  has  no  right  of  action  under  Code  Civ.  Proc.  §  376,  for 
death  of  her  minor  son  acting  as  a  servant  unless  he  was  employed  cas- 
ually under  the  Workmen's  Compensation  Act  or  in  the  excepted  classes 
of  labor. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  355.) 

Appeal  from  Superior  Court,  Los  Angeles  County;  John  M.  York, 
Judge. 

Action  by  Agnes  McLain  against  the  Llewellyn  Iron  Works.  Judg- 
ment for  plaintiff,  and  defendant  appeals.     Reversed. 

Haas  &  Dunnigan  and  J.  J.  Wilson,  all  of  Los  Angeles,  for  appellant. 
Goodwin  &  Morgrage  and  L.  E.  Thompson,,  all  of  Los  Angeles,  for 
respondent.. 

Per  Curiam.  The  sole  question  involved  herein  is  the  sufficiency  of 
the  complaint,  to  which  the  court  overruled  a  general  demurrer  interposed 
by  defendant.  No  answer  was  filed  within  tfie  time  allowed  therefor; 
whereupon  judgment  was  entere<|  in  favor  of  plaintiff,  from  which  de- 
fendant has  appealed. 

It  appears  from  the  amended  complaint: 

That  at  all  the  times  mentioned  therein  the  defendant  was  a  corpora- 
tion owning  and  operating  certain  machinery  for  the  construction  and 
manufacture  of  structural  iron  and  divers  other  steel  and  iron  products; 
that  on  August  24,  1917.  plaintiff  was  the  mother  of  Walter  McLain,  who 
was  17  years  and  10  months  old.  and  upon  whom,  by  reason  of  her  hus- 
band's desertion  of  his  family,  she  was  dependent  for  her  living  and  sup- 
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port;  that  on  said  date  "the  said  Walter  McLain  was  in  the  employ  of 
the  defendant  corx>oration  at  Torrance,  and  was  then  and  there  actually 
employed^  in  performing  certain  work  and  in  rendering  certain  services 
allotted  to  him  under  the  instruction  and  supervision  of  a  foreman  and 
agent  of  the  said  defendant  corporation,  and  while  performing  said  serv- 
ices and  work  and  incidental  to  his  employment  he  occupied  a  position 
and  place  where  he  was  directed  to  perform  and  was  performing  said 
services  as  an  employee  of  the  said  defendant  under  an  electric  crane 
built  of  steel  and  iron,  and  of  great  weight,  and  operated  in  such  a  man- 
ner and  over  such* a  structure  and  in  such  an  unsafe  and  dangerous  man- 
ner and  position  and  in  such  a  negligent  and  reckless  manner  that,  with- 
out any  fault  on  the  part  of  said  plaintiff's  son,  said  electric  crane  left 
the  rails  or  support  upon  which  it  was  operated  and  fell  upon  said  plain- 
tiff's son  in  such  manner  that  the  weight  thereof ;  crushed  him  and  injured 
him,  and  in  consequence  of  such  injury  so  received  by  him  the  said  plain- 
tiff's son  died;"  **that  plaintiff  is  informed  and  believes,  and  upon  such  in- 
formation and  belief  alleges  the  fact  to  be,  that  the  defendant,  its  elec- 
tive oflficers,  its  foreman,  and  all  of  its  employees  in  charge  of  the  ope- 
ration of  said  electric  crane,  knew  the  same  was  placed  in  an  unsafe  and 
dangerous  position  and  was  then  operated  in  such  a  manner  that  it  was 
liable  to  leave  the  structure  supporting  the  same,  and  was  liable  to  fall 
therefrom  to  and  upon  the  body  and  person  of  said  plaintiff's  son  at  the 
place  where  he  was  directed  to  perform  such  services;  that  said  crane 
fell  upon  and  killed  the  said  son  of  plaintiff  on  August  24,  1917,  because 
of  the  gross  negligence  of  defendant  and  its  ofikers  and  agents  in  the 
<H>€ration  of  said  crane  on  said  day" 

— followed  by  an  allegation  that,  in  consequence  of  the  death  of  her  said 
son,  plaintiff  has  lost  his  companionship  and  support,  to  her  damage  in 
the  sum  of  $25,000. 

The  contention  of  appellant  is  that  upon  the  facts  alleged  plaintiff's 
sole  and  exclusive  right  to  recover  compensation  is  under  and  pursuant 
to  the  provisions  of  Workmen's  Compensation  Act  (St.  1913,  p.  283)  § 
12,  as  amended  in  1915  (Stats.  1915,  p.  1079). 

The  portions  of  the  act  pertinent  to  a  consideration  of  the  case  as 
argued  by  counsel  are  the  following: 

Section  12  of  the  act  provides  that — 

"Liability  for  the  compensation  provided  by  this  act,  in  lieu  of  any 
other  liability  whatsoever  to  any  person,  shall,  without  regard  to  negli- 
gence, exist  against  an  employer  for  any  personal  injury  sustained  by  his 
employees  arising  out  of  and  in  the  course  of  the  employment  and  for 
the  death  of  any  such  employee  if  the  injury  shall  proximately  cause 
death,  in  those  cases  where  the  following  conditions  of  compensation 
concur. 

"(1)  Where,  at  the  time  of  the  injury,  both  the  employer  and  em- 
ployee are  subject  to  the  compensation  provisions  of  this  act. 

"(2)  Where,  at  the  time  of  the  injury,  the  employee  is  performing 
service  growing  out  of  and  incidental  to  his  employment  and  is  acting 
within  the  course  of  his  employment  as  such. 

"(3)  Where  the  injury  is  proximately  caused  by  the  employment, 
either  with  or  without  negligence  and  is  not  so  caused  by  the  intoxica- 
tion or  the  willful  misconduct  of  the  injured  employee. 

**(b)  Where  such  conditions  of  compensation  exist,  the  right  to  re- 
cover such  compensation  pursuant  to  the  provisions  of  this  act,  shall  be 
the  exclusive  remedy  against  the  employer  for  the  injury  or  death,  ex- 
cept that  when  the  injury  was  caused  by  the  employer's  gross  neglfgfence 
or  willful  misconduct  and  such  act  or  failure  to  act  causing  such  injury 
was  the  personal  act  or  failure  to  act  on  the  part  of  the  employer  him- 
self, or  if  the  employer  be  a  partnership  on  the  part  of  one  of  the  part- 
ners, or  if  a  corporation,  oa  the  part  of  an  elective  officer  or  officers 
Acrcof,  and  such  act  or  failure  to  act  indicated  a  willful  disregard  of 
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the  life,  limb,  or  bodily  safety  of  employees,  any  such  injured  employee 
may,  at  his  option,  either  claim  compensation  under  this  act  or  maintain 
an  action  at  law  for  damages." 

Section  13  provides  that — 

"The  term  'employer'  as  used  in  sections  twelve  to  thirty-five,inclu- 
sive,  of  this  act  shall*  be  construed  to  mean,"  among  others,  any  corpora- 
tion which  ''has  any  person  in  service  under  any  appointment  or  coiitract 
of  hire,  or  apprenticeships  express  or  implied,  oral  or  written,  and  the 
legal  represtotatives  of  any  deceased  employer." 

Section  14,  as  amended  by  St  1915,  p.  913,  {Mrovides: 

"The  term  'employee*  as  used  in  sections  twelve  or  thirfy-five,  inclu- 
sive of  this  act  shall  be  construed  to  mean:  every  person  in  the  service 
of  an  employer  as  defined  by  section  thirteen  hereof  under  any  appoint- 
ment or  contract  of  hire  or  apprenticeship,  express  or  implied,  oral  or 
written,  including  aliens  and  also  including  minors,  but  excluding  any 
person  whose  employment  is  both  casual  and  not  in  the  usual  course  of 
the  trade,  business,  profession  or  occupation  of  his  employer,  and  also 
excluding  any  emi^yee  engaged  in  farm,  dairy,  agricultural^  viticultural 
or  horticultural  lalx>r,  in  stock  or  poultry  raising  or  in  household  domes- 
tic service,"  and  also  excluding  "any  person  holding  an  appointment  as 
deputy  clerk,  deputy  sheriff  or  deputy  constable  appointed  for  the  con- 
venience of  such  appointee  and  who  receives  no  compensation  from  the 
counity  or  municipal  corporation  or  from  die  citizens  thereof  for  serv- 
ices as  such  deputy." 

[1]  It  is  apparent  that  the  pleader  in  preparing  the  complaint  sought 
to  allege  facts  bringing  the  case  within  the  exception  contained  in  sub- 
division (b)  of  section  12,  which  gives  to  an  en^oyee  who  survives  his 
injuries  the  right,  at  his  option,  to  sue  for  damages  where  the  injury  is 
the  result  of  gross  negligence  on  the  part  of  a  corporation,  due  to  the  act 
or  omission  of  its  elective  officers,  and  where  such  act  or  failure  to  act 
indicates  a  willful  disregard  of  the  life  and  safety  of  its  employee.  The 
first  briefs  filed  by  counsel  for  the  respective  parties  are  devoted  entirely 
to  a  discussion  of  the  sufficiency  of  the  complaint  when  measured  by  the 
language  of  the  exception  embodied  in  subdivision  (b)  so  referred  to.  We 
may  concede  the  allegations  of  the  complaint  bring  the  case  within  the 
exception  which  would  have  entitled  the  .deceased,  had  he  survived  his 
injuries,  to  have  maintained  an  action  for  damages.  Plaintiff,  however, 
while  the  dependent  mother  of  deceased,  was  clearly  not  an  injured  em- 
ployee, to  whom  alone  is  the  option  given  to  bring  an  action  for  damages 
in  lieu  of  claiming  compensation  under  the  act  which  in  express  terms 
restricts  the  right  of  action  to  "such  injured  employee." 

Assrming  this  to  be  true,  counsel  for  respondent,  in  a  second  brief 
filed  contends  that  such  authority  is  found  in  section  376  of  the  Gxle  of 
Civil  Procedure,  which  provides: 

"A  father,  or  in  case  of  his  death  or  desertion  of  his  family,  the 
mother  may  maintain  an  action  for  the  injury  or  death  of  a  minor  child, 
*  *  *  when  such  injury  or  death  is  caused  by  the  wrongful  act  or 
neglect  of  another" 

— and  insists  that  under  this  section  the  complaint  states  a  cause  of  action 
in  plaintiff. 

His  argument  is  that,  conceding  the  complaint  shows  that  the  relation 
of  employer  and  employee  existed  between  defendant  and  deceased  and 
a  concurrence  of  the  conditions  of  compensation  as  prescribed  in  subdi- 
visions 1,  2,  and  3  of  section  12  of  the  Workmen's  Compensation  Act, 
and  conceding  that,  where  such  conditions  exist,  the  right  to  recover  com- 
pensation pursuant  to  the  provisions  of  the  act  shall,. as  declared  in  sub- 
division (b)  thereof,  be  deemed  the  exclusive  remedy  against  an -em- 
ployer for  the  death  of  an  employee,  and  while  section  14  provides  that* 
the  term  ''employee"  shall  be  construed  to  mean  every  person  in  the  serv- 
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ice  of  an  employer  as  defined  in' section  13,  nevertheless  it  in  express 
terms  excepts  therefrom  those  persons  whose  employment  is  both  casual, 
and  not  in  the  ordinary  course  of  the  business  of  the  employer  and  those 
injured  in  farm,  dairy,  and  other  specified  callings;  hence  it  is  claimed 
that,  since  the  contrary  is  not  alleged,  we  must,  in  support  of  the  judg- 
ment rendered  by  a  court  of  general  jurisdiction,  indulge  in  the  presump- 
tion that  deceased  was  engaged  in  labor  the  nature  of  which  excluded  him 
from  the  operation  of  the  provisions  of  the  Compensation  Act,  citing 
Cockrill  V.  Clyma,  98  Cal.  123,  32  Pic  88a 

[2-5]  The  argument  is  ingenious,  though  not  convincing.  The  right 
to  recover  in  such  cases  did  not  exist  at  common  law..  Kramer  v.  Mar- 
ket St.  R.  R.  Co.,  25  Cal.  435..  It  is  purely  statutory,  and,  while  counsel 
for  respondent  concedes  that  except  for  the  statute  plaintiff  has  no  right 
to  maintain  the  action,  he  insists  the  riglit  is  given  by  section  376,  Code 
of  Civil  Procedure.  This  section,  however,  must  be '  read  and  construed 
in  the  light  of  subsequent  legislation  embodied  in  the  Workmen's  Com- 
pensation Act,  section  12  of  which  provides  that  recovery  pursuant  to 
the  provisions  of  the  act  shall  be  the  exclusive  remedy  against  an  em- 
ployer for  the  death  of  an  employee  in  those  cases  where  the  conditions 
of  compensation  specified  therein  exist  In  our  opinion,  the  allegations  of 
the  complaint  are  sufficient  to  show  the  concurrence  of  these  conditions 
of  compensation,  namely,  the  existence  of  the  relation  of  employer  and 
employee;  that  at  the  time  of  the  injury  the  deceased  was  performing 
service  growing  out  of  and  incidental  to  the  employment,  and  which  was 
the  proximate  cause  of  the  injury  resulting  in  death.  Dominguez  v. 
Pendoia,  188  Pac.  1025.  Hence  plaintiff's  right  to  recover  is  under  and 
by  virtue  of  the  provisions  of^  the  act,  whidi,  save  as  to  employees  en- 
gaged in  the  excepted  classes  of  labor,  superseded  the  provisions  of  sec- 
tion 276,  Code  of  Civil  Procedure.  Therefore  the  section  in*  so  far  as 
applicable  to  the  instant  case,  must  be  read  as  though  it  restricted  the 
right  of  auction  for  damages  to  those  cases  only  in  which  the  deceased 
employee  was  engaged  casually  or  in  the  capacity  of  a  dairyman,  horticul- 
tunst,  et  cetera.  Unless  so  engaged,  plaintiff's  remedy  is  clearly  under 
and  pursuant  to  the  Workmen's  Compensation  Act.  Under  sec.tion  376, 
Code  of  Civil  Procedure,  no  cause  of  action  is  vested  in  the  mother,  if 
married,  except  upon  a  showing  that  her  husband  had  abandoned  his 
family.  To  constitute  a  cause  of  action  in  her  favor,  such  fact  must  be 
alleged;  it  cannot  be  assumed.  And  since  in  the  instant  case  no  right  of 
action  for  the  death  of  her  son  was  vested  in  the  mother,  unless. he  was 
employed  casually  or  in  the  excepted  classes  of  labor,  such  facts,  since 
her  right  dependw!  thereon,  cannot  be  assumed,  but  must  likewise  be  al- 
leged. It  is  a  well-settled  principle  of  law  that  in  statutory  actions  the 
party  suing  must  bring  himself  strictly  within  the  statutory  requirements 
necessary  <o  confer  the  right,  and  this  must  appear  in  his  complaint ; 
otherwise  no  cause  of  action  is  stated  Dye  v.  Dye,  11  Cal.  163;  Rhoda 
V.  Alameda  County,  52  Cal.  350;  Barker  v.  Railroad  Co.,  91  Mo.  86,  14 
S.  W.  280. 

[6]. Our  conclusions  are:  First,  that  in  no  event  has  plaintiff  any 
right  of  action  under  the  provisions  of  the  Workmen's  Compensation  Act 
for  the  death  of  her  son;  and,  s«cond,  that  where  the  conditions  of  com- 
pensation prescribed  by  subdivisions  1,  2,  and  3  of  section  12  of  the  act 
are,  as  in  the  jnstant  case,  shown  to  exist,  no  cause  of  action  is  stated 
by  a  complaint,  in  the  absence  of  allegations  showing  the  employment 
to  have  been  within  the  excepted  classes  of  labor  mentioned  in  section  14 
of  the  act,  and.  that  in  the  absence  of  such  showing  we  cannot  presume 
the  existence  of  such  facts  in  support  of  i the  judgment.  In  our  opinion, 
the  demurrer  should  have  been  sustained. 

The  judgment  is  reversed. 
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PETERSON  Err  al.  v.  INDUSTRIAL  ACCIDENT  COMMISSION  et 
AL.     (S.  F.  9927.) 

(Supreme  Court  of  California.  Jan.  28,  1922.  Rehearing  Denied  Feb.  27, 

1922. 

204  Pacific  Reporter,  390. 

MASTER  AND  SERVANT  —  COMPENSATION  AS  "TOTAL  DE- 
PENDENTS" JUSTIFIED;  '^PARTIAL  DEPENDENTS." 
Where  deceased  employee  maintained  a  home  for  his  sister  and  her 
minor  son,  and  made  re^ar  contributions,  averaging  between  $40  and 
$50  per  month,  and  additional  sums  when  necessary,  for  their  support  in 
his  home  as  good-faith  members  of  his  household  within  Workmen's 
Compensation  Act,  §  14(c),  and  they  had  no  means  or  income  except 
small  sums  earned  at  uncertain  and  irregular  employment  during  a  few 
summer  months  they  were  entitled  to  compensation  as  total  dependents 
within  section  9(c)  1  of  the  act  and  not  as  partial  dependents  within  sec- 
tion 9(c)2. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

In  Bank. 

Proceeding  by  Berta  E.  Griffin  and  Edward  Griffin,  a  minor  by  ^erta 
E.  Griffin,  his  guardian  ad  litem,  for  an  award  under  the  Workmen's 
Compensation  Law  for  the  death  of  Adolphus  N.  Gibson,  opposed  by  A. 
E.  Peterson  and  the  Employers*  Liability  Assurance  Corporation,  Limited, 
of  London,  England.  From  an  award  of  the  Industrial  Accident  Com- 
mission, the  employer  and  insurer  bring  certioi-ari.     Award  affirmed. 

R.  P.  Wisecarver  and  Redman  &  Alexander,  all  of  San  Francisco,  for 
petitioners.  . 

A.  E.  (jraupner,  of  San  Francisco,  for  respondents. 

Lennon,  J.  Petitioners  in  this  proceeding  seek  by  certiorari  to  annul 
a  death  benefit  award  of  the  Industrial  Accident  Commission  in  the  sum 
of  $4,900,  made  to  Berta  K  Griffin  and  Edward  Griffin,  a  minor,  the  sister 
and  nephew,  respectively,  of  Adolphus  N.  Gibson,  who  died  as  the  result 
of  an  injury  received  while  in  the  employ  as  an  electrical  engineer  of  the 
petitioner,  A,  E.  Peterson. 

The  Commission  found  that  the  sister  and  nephewwere  totally  depend- 
ent upon  Gibson  (hereinafter  referred  to  as  the  deceased  employee),  and 
directed  that  the  sum  awarded  as  a  death  benefit  be  paid  to  tfie  sister, 
who  appeared  in  the  proceeding  before  the  Commission  as  the  guardian 
ad  litem  of  the  ndnor  nephew. 

The  sole  .question  presented  here  for  determination  is  as  to  the  suf- 
ficiency of  the  evidence  to  warrant  the  finding  of  the  Commission  that 
the  sister  and  nephew  (hereinafter  referred  to  as  the  applicants)  were 
totally  dependent  for  their  support  upon  the  deceased  employee.  It  is 
conceded  that  if  the  applicants  were,  as  found  by  the  Commission,  totally 
dependent,  they  were  entitled  to  the  award  made,  which  was  well  within 
the  limitation  of  three  times  the  annual  earnings  of  the  deceased  em- 
ployee provided  bv  the  Workmen's  Compensation  Act  in  the  case  of  total 
dependence.    Workmen's  Comp.  Act  of  1917  (St.  1917.  p.  839>  §  9  (c)  1. 

It  is  contended,  however,  that  the  evidence  adduced  before  the  Com- 
mission shows  that  the  applicants  were  in  fact  no  more  than  partial  de- 
pendents of  Uie  deceased  employtefT  and  .therefore,  in  keeping  with  the 
provisions  of  section  9  (c)  2  of  the  Workmen's  Compensation  Act,  were 
entitled  to  a  death  benefit  award  no  greater  in  amount  than  the  sum  an- 
nually contributed  to  their  support  by  the  deceased  employee,  which,  it 
is  conceded,  would  not  have  exceeded  the  sum  of  $1,800. 
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The  evidence  shows  that  in  1913  the  applicants  came  to  CaHfomia  at 
the  request  of  the  deceased  employee,  and  up  to  the  time  of  his  death  he 
provided  a  home  for  them  and  the  means  to  operate  and  maintain  it  He 
made  this  home  his  home  during^  all  of  said  time,  save  and  except  during 
1919,  when  he  was  attending  night  school  in  San  Francisco.  During  this 
time,  however,  he  invariably  spent  the  week-ends  at  his  home  in  Palo 
Alto. 

During  all  of  this  time  the  deceased  eniployee  contributed  regularly 
to  the  support  and  maintenance  of  the  family  as  thus  constituted,  such 
contributions  avers^^g  between  $40  and  ^50  per  month.  With  the  money 
thus  received,  the  applicant,  Mrs.  Gnffin,  paid  household  bills  and 
bought  clothing  for  herself  and  her  son.  Whenever  necessary  for  the 
st^port  of  the  family,  the  deceased  employee  furnished  additional  sums, 
and  frequently  brought  home  groceries  and  other  foodstuffs,  as  well  as 
articles  of  clothing  for  the  applicants.  In  short,  it  is  apparent  from  a 
consideration  of  the  evidence  adduced  upon  the  entire  case  that  the  de- 
ceased employee  at  all  times  contemplated  the  maintenance  and  support 
of  the  applicants  in  his  home  as  members  of  his  household.  It  is  not  dis- 
puted but  that  under  the  circumstances  the  applicants  were  in  good  faith 
members  of  the  deceased  employee's  family  and  household,  within  the 
meaning  of  the  Wlorkmen's  Compensation  Act,  and  came  specifically 
within  the  relationship  defined  in  that  act.  Workmen's  Comp.  Act  of 
1917,  §  14  (c). 

The  claim  of  partial  dependency  is  made  and  based  on  that  portion  of 
the  evidence  adduced  before  the  Commission  which  shows  that  one  of  the 
applicants,  Mrs.  Griffin,  at  irregular  periods  during  the  summer  months 
of  1919  and  1920,  was  employed  in  taking  charge  and  care  of  the  children 
of  neighbors  at  a  fixed  rate  of  2S  cents  per  hour,  and  earning  thereby, 
during  the  times  stated,  an  average  of  between  $10  and  $15  per  month. 
The  other  applicant,^ the  nephew  of  the  deceased  employee,  so  the  evi- 
dence shows,  also  worked  for  three  or  four  months  during  the  year  1919 
delivering  a  daily  paper,  for  which  service  he  received  an  amount  appro- 
ximating $5  a  month  dtunng  that  period.  Until  that  summer  of  1919,  ap- 
plicant Mrs.  Griffin  had  not  done  any  work  other  than  that  of  caring  for 
the  deceased  employee's  household.  Her  health  generally  had  been  poor, 
and  she  had  not  worked  for  three  or  four  months  prior  to  the  time  of  the 
deceased  employee's  injury.  Such  small  amounts  as  she  had  earned  had 
been  paid  into  the  general  family  fund,  and  her  son  was  allowed  to  keep 
for  his  own  amusement  and  pleasure  the  $5  a  month  he  had  earned, 
amounting  in  all  to  not  more  than  $15  or  $20. 

The  fact  of  the  applicants'  employment  in  the  manner  and  at  the 
times  above  stated,  which  cohcededly  was  uncertain  and  irregular,  and  at 
best  continued  only  through  a  few  months  of  a  designated  period,  did 
not  tend,  in  our  opinion,  in  and  of  itself,  to  fix  and  limit  their  status  as 
partial  dependents  of  the  deceased  employee  at  the  time  of  the  latter's 
injury. 

The  Workmen's  Compensation  Act  of  this  state,  after  specifying  who 
shall  be  conclusively  presumed  to  be  wholly  dependent  for  support  on  a 
deceased  employee — and  the  applicants  here  do  not  oome  within  the  classi- 
fication of  that  specification — ^provides  th'at — 

"In  all  other  cases,  questions  of  entire  or  partial  dependency  ♦  *  * 
shall  be  determined  in  accordance  with  the  fact,  as  the  fact  may  be  at 
the  time  of  tihe  injury  of* the  employee."     Stats.  1917,  sec.  14(b),  p.  84*. 

There  is  nothing  in.  the  act  requiring  that  a  person  must  be  physically 
or  mentally  incapable  of  supporting  himself  in  order  to  be  adjudged  a 
dependent  It  is  but  a  truism  to  say  that  total  dependency  exists  where 
the  applicants  subsist  entirely  on  the  earnings  of  the  deceased  employee, 
but<in  applying  this  rule  courts  will  not  deprive  applicants  of  the  rights 
accorded  total  dependents,  when  otherwise  entitled  thereto,  merely  be- 
cause of  minor  considerations  or  benefits  which  do  not  substantially  af- 
fect or  modify,  the  status  of  the  applicants  toward  the  deceased  employee. 
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Bloomington-Bedford  Stone  Co.  v.  Phillips,  65  Ind.  App.  189,  116  N.  E. 
850. 

The  case  of  In  re  Lanman,  65  Ind.  App.  636,  117  N.  E.  671,  is  not,  in 
its  facts,  unlike  the  instant  case.  In  that  case  Lanman,  the  deceased  em- 
ployee, was  unmarried  at  the  time  of  his  death,  and  he,  at  that  time  and 
for  a  number  of  years  prior  thereto,  had  been  the  owner  of  residence 
properly  in  which  he  and  his  mother  and  two  sisters  lived  together  until 
about  six  years  before  his  death,  during  whkh  time  he  provided  the  home 
and  furnished  it  and  supplied  food  and  clothing  for  his  mother  and  sis- 
ters. One  of  the  sisters.  Alice  Lanman,  died  about  five  years  prior  to  his 
death.  Upon  the  death  of  his  nwther — about  six  years  before  his  own 
death — the  deceased  advised  the  other  sister,  Luella  Grace  Lanman,  the 
applicant  in  that  case,  not  to  worry,  that  he  would  furnish  her  a  home 
and  provide  for  her  so  long  as  he  was  able.  They  thereupon  entered  into 
an  arrangement  whereby  he  was  to  furnish  the  home  and  provide  for  ap- 
plicant, and  she,  in  return,  was  to  act  as  his  housekeeper,  which  arrange- 
ment was  carried  out  and  continued  in  effect,  ud  to  the  time  of  his  death, 
except"  for  a  period  of  three  weeks,  during  which  time  she  worked  at  her 
profession  as  a  stenographer,  but  was  compelled  toxgive  up  the  work  on 
account  of  her  health.  The  court  held  that  the  sister  was  a  total,  rather 
.  than  a  partial,  dependent,  saying  in  this  behalf  that — 

"If  she  was  a  dependent  of  her  deceased  brother  in  any  degree,  she 
was  a  total  dependent.  This  would  be  true,  although  she  may  have  been 
able  to  work  for  others,  and  thereby  earn  wages  with  which  to  support 
herself." 

Inasmuch  as  the  deceased  employee  in  the  instant  cas^  died  in  the 
month  of  January,  1920,  the  applicants*-  subsequent  employment  during 
the  summer  of  1920  can  have  no  bearing  upon  the  state  of  their  depend- 
ency "at  the  time  of  the  injury  of  the  employee,"  but  must  be  regarded 
only  as  the  performance  of  an  act  of  necessitv  to  enable  them  to  live. 

The  cases  cited  by  petitioners  in  support  of  the  writ  are  to  be  dis- 
tinguished from  the  situation  presented  here  in  this,  that  in  all  of  those 
cases  it  appeared  that  the  applicants  were  held  to  be  partial  dependents 
because  of  the  fact  that,  as  shown  in  evidence,  they  were  possessed  of  an 
income,  more  or  less  substantial  and  permanent,  from  outside  souices  or 
investments. 

It  appearing  that  at  the  time  of  the  deceased  employee's  injury  the 
applicants  were  dependent  upon  his  earnings  and  contributions  for  shel- 
ter, food,  and  clothing,  and  had  no  independent  means  of  their  own,  it 
must  be  held  that  they  were  total  dependents. 

Award  affirmed. 

We  concur :  Waste,  J. ;  Lawlor,  J. ;  Wilbur.  J. ;  Shurtleff,  J. ;  Sloane, 
J. 

Shaw,  C.  J.  (concurring).  It  appears  that  Berta  E.  Giiffin,  sister 
of  the  deceased,  earned  about  $60  during  the  year  preceding  her  brother's 
deatli,  aocl  by  ifair  inference  that  she  could  continue  to  earn  that  much 
or  more.  The  brother  contributed  to  the  support  of  himself,  his  sister 
and  nephew  about  $720  a  year,  besides  house  rent  and  clothing,  the  cost 
of  which  was  not  proven.  She  cannot  be  said  to  have  been  "wholly"  de- 
pendent, unless  the  case  comes  within  the  rule  that  the  law  disregards 
trifles.  No  rule  can  be  laid  down  that  will  .in  all  circumstances  determine 
what  constitutes  a  "trifle*."  The  compensation  law  is  an  innovation  upon 
rights  of  property  in  the  interest  of  the  general  welfare,  and*  it  cannot 
be  stretch€il  to  fit  ail  cases  merely  for  the  purpose  of  showing  liberality. 
One  cannot  be  liberal  in  the  use  of  the  money  of  others.  I  am  willing 
to  allow  this  case  to  go  on  the  judgment  of  the  Commission,  but  I  do  not 
think  the  Commission  should  go  much  farther.  For  *  these  reasons,  I 
concur. 
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VAN  ZANDT  v.  SWEET.     (Civ.  3569.) 

(District  Court  of  Appeal,  Second  District,  Division  2.  California.     Jan. 

13,  1922,), 
304  Pacific  Reporter  860. 

1.  MASTER    AND    SERVANT  —  RIGHT    OF   ACTION    AGAINST 

WRONGDOER  NOT  DEFEATED  BY  COMPENSATION. 

An  injured  employee  has  a  right  of  action  under  Workmen's  Com- 
pensation Law,  §  26,  as  amended  in  1919,  against  a  third  party  causing 
injury,  though  he  has  redeived  compensation  from  his  employer's  insur- 
ance carrier. 

(For  other  gases,  see  Insurance,  Dec  Dig.  §  354.) 

2.  MASTER  AND  SERVANT— NOTICE  TO  COMPENSATION  IN- 

SURER   NOT    CONDITION    PRECEDENT    TO    EMPLOYEE'S 

ACTION  AGAINST  WRONGDOER. 

The  notice  of  action  to  the  employer  or  to  his  insurance  carrier  re- 
quired of  the  employee  by  Workmen's  Compensation  Law,  §  26,  is  not  an 
essential  ingredient  of  the  employee's  cause  of  action  against  a  negligent 
third  person,  nor  a  condition  precedent  to  the  employee's  right  to  bring  the 
action,  and  through  failure  to  give  notice  to  the  employer  or  to  his  in- 
surance carrier,  subrogated  to  the  employer's  rights  by  section  30,  subd. 
**f"  may  be  ground  for  continuance,  it  is  not  ground  for  nonsuit  or  a 
verdict  for  defendant,  if  a  nonsuit  is  the  proper  procedure. 

(For  other  cases,,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

Appeal  from  Superior  Court,  Los  Angeles  County;  Louis  W.  Myers, 
Judge. 

Action  by  John  I.  Van  Zandt  against  E.  W.  Sweet.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

W.  I.  Gilbert,  of  I-os  Angeles,  for  appellant. 

Chas.  J.  Kelly,  of  Los  Angeles,  D.  A.  Stuart.  I.  B.  Benjamin,  A.  L. 
Abrahams,  and  P.  E.  D'Orr,  all  of  Los  Angeles,  for  respondent. 

FiNLAV.soN,  P.  J.  This  is  an  action  for  damages  for  personal  in- 
juries siTstained  by  .plaintiff  in  a  collision  with  an  automobile  driven  by 
defendant.  The  jury  returned  a  verdict  in  plaintiff's  favor,  and  from  a 
judgment  entered  thereon  the  defendant  appeals. 

At  the  time  of  the  accident,  August  28,  1919,  plaintiff  was  in  the 
the  seVvice  of  an  employer  who  had  been  insured  by  the  state  compensa- 
tion insurance  fund  against  liability  for  compensation  to  an  employee. 
During  plaintiff's  cross-examination  the  fact  was  brought  out  that  he 
had  made  application  to  the  Industrial  Accident  Commission  for  com- 
pensation under  the  Workmen's  Compensation  Law  (St  1917,  p.  831), 
and  thaf  he  had  been  paid  such  compensation  by  his  employer's  insurance 
carrier,  the  state  compensation  insurance  fund.  Thereupon  defendant 
moved  the  court  for  a  nonsuit  on  the  ground  that  plaintiff  had  received 
compensation  under  the  Woric men's  Compensation  Law.  The  motion  was 
denied.  Later,  and  after  both  parties  had  introduced  their  evidence  and 
rested,  defendant  requested  the  court  to  peremptorily  instruct  the  jury 
to  return  a  verdict  for  defendant  The  requested  instruction  was  denied. 
This  request  for  a  peremptory  instruction  was  made ,  for  the  same  left' 
son  that  the  motion  for  a  nonsuit  was  made,  namely,  for  the  reason  thai, 
on  his  own  showing  plaintiff  had  received  compensation  under  the  Worlt- 
mcn  s  Compensation  Law.    The  sole  point  made  on  this  appeal  is  that  tht^ 
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trial  court  erred  in  denying  defendant's  motion  for  a  nonsuit,  and  like- 
wise in  denjring  his  request  for  such  peremptory  instruction. 

[1]  Without  doubt,  plaintiff,  under  the  Workmen's  Compensatioa 
Law  in  force  at  the  time  of  the  accident — ^the  act  of  1917,  as  amended 
by  the  act  of  1919  (St  1919,  p.  910)— had  a  right  of  action  against  this 
defendant  for  damages  arising  out  of  his  injuries,  notwithstanding  the 
receipt  of  compensation  from  his  employer's  insurance  carrier.  Such 
right  of  action  is  expressly  recognized  by  section  26  of  the  act,  which,  so 
far  as  it  is  applicable  to  this  partktdar  point,  reads: 

"The  claim  of  an  employee  for  compensation  [under  the  Workmen's 
G)mpensation  Law]  shall  not  affect  his  right  of  action  for  damages  aris- 
ing out  of  injury    *    *    *    against  any  person  other  than  the  empteyer." 

Such  right  of  action  against  a  third  party  causing  the  injury  was  pos- 
sessed by  the  injured  employee  under  the  original  Workmen's  Compen- 
sation Law.  .he  act  of  1913  (St.  1913,  p.  279).  Stackpole  v.  Pacific  Gas 
&  Electric  Co.,  181  Cal.  700,  186  Pac.  354;  Bassot  v.  United  Railroads  of 
San  Francisco,  39  Cal.  App^  60,  177  Pac.  884;  Hall  v.  Southern  Pacific 
Co.,  40  Cal.  App.  39,  180  Pac  20.  If  such  right  existed  under  the  act 
of  1913,  there  is  much  stronger  reason  for  holding  that  it  exists  under 
the  present  act,  the  act  in  force  when  this  accident  occurred;  for  as  we 
have  shown,  the  right  is  expressly  recognized  by  the  latter  act 

[2]  The  gravamen  of  appellant's  argument  in  this  court  appears  to 
be  grounded  upon  the  assump^n  that  plaintiff  did  not  comply  with  that 
provision  of  the  act  which  requires  the  employee  to  give  notice  of  the  ac- 
tion to  his  employer  or  to  the  latter's  insurance  carrier.  Section  26  of 
the  present  act.  after  stating  that  the  claim  of  an  employee  for  compen- 
sation under  the  act  shall  not  affect  his  right  of  action  for  damages 
against  a  person  other  than  his  employer,  and  after  providing  that  if 
the  employer  has  paid  or  become  obligated  to  pay  compensation  under  the 
act  he  likewise  may  bring  an  action  against  such  third  person  to  recover 
the  damages,  proceeds  as  foHows: 

"If  either  such  employee  or  such  cmpjoyer  shall  bring  sudi  action 
against  such  third  person,  he  shall  forthwitfi  notify  the  other  in  writing, 
by  personal  service  or  registered  mail,  of  such  fact  and  of  the  name  of 
the  court  in  which  such  suit  is  brought,  filing  proof  thereof  in  such  ac- 
tion, and,  if  the  action  be  brought  by  either,  the  other  may,  at  any  time 
before  trial  on  the  facts,  join  as  party  plaintiff  or  must  consolidate  his 
action,  if  brought  independently." 

The  act  also  provides  (section  30,  subd.  "f")  that  if  an  insurance 
carrier  shall  have  paid  any  compensation  for  which  the  employer  is  lia- 
ble, such  insurance  carrier  shall  be  subrogated  to  all  the  rights  of  the 
employer,  and  may  enforce  any  such  rights  in  its  own  name. 

In  no  part  of  the  record  to  which  our  attention  has  been  called  by 
the  Jbriefs  on  file  does  it  appear'  that  plaintiff,  the  employee,  failed  to 
give  to  his  employer,  or  to  the  latter's  insurance  carrier,  the  notice  re- 
quired of  4>laintiff  by  the  above-quoted-  provision  of  the  act  We  do  not 
concede  that  a*  f^iilure  so  to  notify  the  employer  or  his  insurance  carrier 
would  constitute  a  ground  for  a  nonsuit  or  justify  a  perem|>tQry  instruc- 
tion to  the  jury  to  return  a  verdict  for  the  defendant.  On  the  contrary, 
it  would  seem  that  while  a  failure  to  give  the  prescribed  notice  would 
be  ground  for  a  continuance  of  the  case  until  such  time  as  the  notice 
should  be  given,  a  nonsq^if  or  a  verdict  for  the  defendant  would  not  be 
warranted  by  such  failure  to  notify  the  employer  or  his  insurance  car- 
rier. The  notice  to  the  employer,  or  to  his'  insurance  carrier,  is  not  an 
essential  ingredient  of  the  employee's  cause  of  action  against  the  negli- 
gent third  party.  It  is  not  something  to  be  done  as  a  condition  precedent 
to  the  employee's  rifeht  to  bring  the  action.  However,.. without  deciding 
whether  a  nonsuit  or  a  peremptory  instruction  to  find  for  the  defendant 
is  the  proper  procedure  where  the  plaintiff  has  failed  to  give  the  pre- 
scribed notice,  suffice  it  to  say  that,  since  every  intendment  is  in  favor 
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of  tbe  regularity  of  the  proceedings  in  the  court  below,  we  must  assume, 
in  ^e  absence  of  some  affirmative  showing  to  the  contrary,  that  plaintiff 
did  notify  his  employer's  insurance  carrier,  in  writing,  by  personal  service 
or  by  registered  mail,  of  the  fact  that  he  had  brought  the  action  in  the 
superior  court  for  Los  Angeles  county. 

'  [3]  The  appeal  is  so  manifestly  destitute  of  merit  that  we  are  unable 
to  perceive  any  reason  for  it,  other  than  a  desire  for  vexation  and  delay. 
It  is  therefore  a  proper  case  for  the  imposition  of  a  penalty. 

The  judgment  is  affirmed,  and  it  is  ordered  that  respondent  recover 
of  appellant  the  sum  of  $100  as  damages  on  account  of  the  appeal  and  his 
costs.  * 

We  concur :    Works,,  J. ;  Craig,  J. 


STONG,  State  Treasurer,  v.  INDUSTRIAL  COMMISSION  OF 
STATE  OF  COLORADO.     (No.  1(J236.) 

(Supreme  Court  of  C>>lorado.    Feb.  20,  1922.) 

204  Pacific  Reporter,  892. 

3.  MASTER  A.ND  SERVANT— STATE.  TREASURER  MUST  OBEY 
DIRECrriONS  TO  INVEST  COMPENSATION  FUND. 
Under  Workmen's  Compensation  Act,  §  141,  authorizing  the  Indus- 
trial Conunission  to  direct  tne  state  treasurer  to  invest  the  state  compen- 
sation insurance  fund,  the  treasurer  is  required  to  obey  the  Commission's 
directions. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  383.) 

5.  MASTER  AND  SERVANT  —  COMPENSATION  ACT  PROVI- 
SION  FOR  INVESTMENT  OF  COMPENSATION  FUND  CON- 
STITUTIONAL. 

Workmen's  Compensation  Act,  §  141,  authorizing  the  Industrial  Com- 
mission to  direct  the  state  treasurer  to  invest  the  compeftsation  insurance 
fund,  is  not  in  violation  of  Const  art  10,  §  12,  and  article  5,  §  33,  as 
taking  away  the  treasurer's  constitutional  power  over  the  state  money, 
because  the  fund  is  not  the  general  property  of  the  state  and  its  custody 
is  no  part  of  the  constitutional  duty  of  the  treasurer,  but  he  is  made  cus- 
todian of  the  fund  which  is  not  in  the  treasury  of  the  state  within  Laws 
1913,  pp.  580,  582,  §§  1,  4. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  347.) 

En  Banc. 

Error  to  District  Court,  City  and  County  of  Denver;  Charles  C. 
Butler,  Judge. 

Mandamus  by  the  Industrial  Commission  of  the  State  of  Colbrado  to 
require  Arthur  M.  Stong,  State  Treasurer,  to  invest  a  portipn  oi  the 
state  compensation  insurance  fund  in  United  States  bonds.  From  an  or- 
der granting  a  peremptory  writ,  the  treasurer  brings  error.     Affirmed. 

Victor  E.  Keyes,  Atty.  (5en.,  Charles  Roach,  Deputy  Atty.  (5en.,  B. 
M.  McMullen,  Asst  Atty.'Cjen.,  A.  M.  Stevenson,  and  (jcorge  A.  Carlson, 
all  of  Denver,  for  plaintiff  in  error. 

H.  E.  Curran,  W.  F.  Mowry,  ^d  Charles  H.  Small,  all  of  Denver, 
for  defendant  in  error. 
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Denison,  J.  The  district  court,  upon  the  relation  of  the  Industrial 
Commission,  granted  a  peremptory  mandamus,  requiring  Stong,  state 
treasurer,  to  invest  $200,000  of  the  state  compensation  insurance  fund  in 
United  States  bonds.     He  brings  error. 

The  statute   (S.  L.   1919,  c.  210),  contains  the  following: 

**Sec.  123.  The  Commission  is  hereby  vested  with  full  power,  au- 
thority and  jurisdiction  over  the  state  compensation  insurance  fund  and 
may  do  and  perform  any  and  all  things,  whether  herein  specifically  desig- 
nated or  in  addition  thereto,  which  are  necessary  or  convenient  in  the  ex- 
ercise of  any  power,  ai^thority  or  jurisdiction  over  said  fund  in  the  ad- 
ministration thereof  under  the  provisions  of  this  act.  as  fully  and  com- 
pletely as  the  governing  body  of  a  private  insurance  company  might  or 
could  do,  subject,  however,  to  all  the  provisions  of  this  act" 

"Sec.  140,  The  state  treasurer  shall  be  the  custodian  of  the  state 
compensation  insurance  fund  and  all  disbursements  therefrom  shall  be 
paid  by  him  upon  warrants  of  the  state  auditor  upon  vouchers  issued  by 
the  Commission  and  the  state  auditor  is  hereby  authorized  aad  directed 
to  draw  warrants  upon  the  state  compensation  insurance  fund  for  pay- 
ment thereof,  upon  order  of  the  Commission. 

"Sec.  141.  The  Commission  shall  in  writing  authorize  and  direct  the 
state  treasurer  to  invest  any  portion  of  the  state  compensation  insurance 
fund  wliich  in  the  judgment'  of  the  Commission  is  not  needed  for  im- 
mediate use.  Said  fund,  including  its  surplus  and  reserves  or  any  por- 
tion thereof,  may  be  invested  in  any  warrants  or  bonds  of  the  state  of 
Colorado  or  of  the  United  States  of  America  at  market  prrce,  as  may  be 
determined  by  the  Commission.  *  *  ♦  Upon  the  direction  of  the  Conv 
mission,  with  the  approval  of  the  state  auditing  board,  the  state  treasurer 
shall  sell  or  dispose  of  such  portion  of  ^he  investments  of  said  fund  at 
market  price,  as  may  be  directed." 

The  Commission  directed  the  treasurer  to  invest  in  United  States 
lx)nds.  but  he  disobeyed  and  invested  in  state  warrants. 

In  this  court  the  plaintiff  in  error  makes  four  points: 

[1]  1.  He  says  that  the  petition  neither  alleges  nor  shows  that  the 
relator  had  no  remedy  at  law. 

The  •brief  suggests  an  action  for  damages  could  be  brought  on  the 
bond  of  the  treasurer  as  custodian  of  the  fund,  and  so  mandamus  will 
not  lie.  The  conclusion  necessitates  the  premise  that  no  •  public  officer 
who  has  given  a  lK)nd  can  l)e  compelled  to  do  his  duty.  Such  is  not  the 
law.     Bell  V.  Thomas.  49  Colo.  76.  Ill  Pac.  76,  31  L.  R.  A.  (X.  S.)  664. 

[2]  2.  Plaintiff  in  error  says: 

"It  affirmatively  appears  from  the  petition  that  the  plaintiff  in  error 
is  not  directed-  by  law  to  perform  the  act  complained  of." 

[3]  It  is  immaterial  what  the  petition  shows  the  law  to* be.  We  look 
to  the  statute  for  that.  In  support  of  this  second  proposition,  however, 
it  is  urged  that  section  141  merely  gives  the  Commission  power  to  direct 
and  does  not  require  the  treasurer  to  obey.  We  think  such  an  argument 
requires  no  answer. 

[4]  3.  It  is  said  that  the  act  required  involves  the  exercise  of  skill, 
judgment  and  discretion  and  is  not  a  ministerial  act.  We  cannot  agree 
to  this  proposition. 

The  language  is  plain  and  incapable  of  two .  constructions.  Full  con- 
trol of  the  fund  is  given  to  the  Commission ;  the  custodian  is  authorized 
to  do  nothing  with  it  except  upon  their  order,  and  his  investment  of  it  is 
restricted  to  "warrants  or  bonds  of  the  state  of  Colorado,  or  of  the 
United  States  of  America  at  market  price,  as  may  be  determined  by  the 
Commission."  Thfe  custodian  is  as  much  under  the  control  of  the  words 
"as  may  be  determined  by  the  Commission"  as  by  what  precedes  them. 
Nothing  is  required  of  the  treasurer  by  the  statute  but  to  obey  the  Com- 
mission  and  invest  as  directed  at  the  market  price..     It  is  enough  here  to 
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dte  Kendall  v.  U.  S.,  12  Pet  524,  9  L.  Ed.  1181,  and  People  v.  Higgins, 
69  Colo.  79.  84,  85,  168  Pac.  740. 

[5J  4.  It  is  claimed  that  section  141,  if  construed  as  above,  violates 
article  10,  §  12,  and  article  5,  §  33,    of  the  Constitution, 

The  argument  is  that  the  power  of  the  treasurer  over  the  state  money 
is  constitutional  and  so  cannot  be  taken  from  him  by  the  General  As- 
sembly. This,  without  decision,  may  be  conceded;  and  we  also  pass  over 
the  power  given  to  the  Legislature  by  said  section  12  to  regulate  **the 
safe-keeping  and  management  of  the  public  funds  in  the  hands  of  the 
treasurer" ;  yet  the  Constitution  is  not  violated,  because  the  fund  in  ques- 
tion is  not  the  general  property  of  the  state,  and  its  custody  is  no  part 
of  the  treasurer's  constitutional  duty,  but  is  conferred  on  him  by  statute 
only.  The  fund  is  not  "creditable  to' the  general  revenue  of  the  state" 
and  is  "designated  for  purposes  other  than  such  general  revenue,"  and  so 
is  not  in  the  tre^ury  of  the  state.  S.  L.  1913,  p.  580,  §  1,  and  page  582, 
§  4.  The  treasurer,  eo  nomine,  is  made  custodian  of  it,  but  gives  a  spe- 
cial bond,  and  anybody  else,  e.  g.,  the  Industrial  Commission  itself  might 
have  been  and  many  hereafter  be  made  such  custodian  and  when  the  Leg- 
islature sees  fit. 

Judgment  affirmed. 

Scott  C.  J.,  not  participating. 


FRASCA  V.  CITY  COAL  CO.  et  al. 

(Supreme  Court  of  Errors  of  Connecticut    Feb.  21,  1922.) 

116  Atlantic  Reporter,  189. 

1.  MASTER    AND     SERVANT  — ALIEN  "EMPLOYEE"  WITHIN 

COMPENSATION  ACT. 

An  alien  of  any  nationality  is  an  "employee"  yirithin  the  Workmen's 
Compensation  Act  ((^n.  St.  1918,  §  5388). 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Employee.) 

2.  MASTER  AND  SERVANT— COMPENSATION  ACT  ELECTIVE.. 

No  person  is  compelled  to  submit  to  the  provisions  of  the  Workmen's 
(Compensation  Act,  and  may  indicate  his  refusal  by  written  stipulation  or 
by  notice  prescribed  by  (kn.  St  1918,  §  5342. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  351.) 

3.  MASTER  AND  SERVANT— COMPENSATION  ACH*  PART  OF 

CONTRACT  OF  EMPLOMENT. 

Provisions  of  the  Workmen's  Compensation  Act  become  a  part  of  the 
contract  of  employment,  and  the  parties  are  botmd  by  them,  under  Gtn. 
St.  1918,  §  5342. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  346.) 

5.  MASTER  AND  SERVANT  — TREATIES  — WORKMEN'S  COM- 
PENSATION ACT  HELD  NOT  TO  VIOLATE  TREATY  WITH 
ITALY. 
The  provision  of  the  Workmen's  Compensation  Act   (Gen,  St.  1918, 

§  5350)  which  .limits  die  comptosation  to  be  paid  to  alien  dependents  to 
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half  the  amounts  indicated  in  the  act,  unless  such  dependents  are  residents 
of  the  United  States;  or  its  dependencies,  or  Canada,  is  applicable  to  sL 
resident  and  citizen  of  Italy,  and  does  not  conflict  with  the  terms  of  the 
treaty  between  the  United  States  and  Italy  made  in  1871,  and  amendment 
thereof  proclaimed  July  3,  1913,  providing  that  citizens  of  the  respective 
countries  shall  be  protected  for  injuries  or  death  caused  by  negligence,  etc 
(For  other  cases,  see  Master  and  Scr^'ant,  Dec.  Dig.  §  347;  Treaties, 
Dec  Dig.  §  8.)  ^ 

Case  reserved  from  Superior  Court,  Hartford  Coimty;  Christopher 
L.  Avery,  Judge. 

Proceeding  by  Belma  Antonina  Frasca  "under  the  Workmen's  Com- 
pensation Act,  to  obtain  compensation  for  the  death  of  her  husband,  op- 
posed by  the  City  Coal  Company,  the  employer,  and  others.  There  was  an 
award  of  compensation,  and  the  applicant  appealed  to  the  superior  court, 
which  reserves  the  case  for  advice.    Award  affirmed. 

The  Compensation  Commissioner  found  that  on  June  28.  1921,  both 
the  paintiff*s  husband  and  the  defendant  were  subject  to  thft  provisions  of 
part  B  of  the  Compensation  Act;  that  on  that  day,  and  for  more  than  26 
weeks  prior  thereto,  a  contract  of  employment  existed  between  the  plain- 
tiff's husband  and  the  defendant;  that  the  plaintiff  was  totally  dependent 
upon  her  husband  within  the  meaning  of  the  act;  that  on  Jime  28,  1921, 
her  husband  died  from  an  injury,  which  arose  out  of  and  in  the  course  of 
his  empk>yment  by  the  defendant;  that  his  average  weekly  wage,  cpm- 
pttted  in  accordance  with  the  terms  of  the  act,  was  $27.71;  and  that  the 
plaintiff  was  a  resident  and  citizen  of  the  kingdom  of  Italy. 

The  plaintiff  claimed  that,  under  the  terms  of  a  treaty  between  the 
United  States  and  Italy  made  in  1871  (17  U.  S:  Stats.  845)  and  an  amend- 
jnent  thereof  proclaimed  July  3,  1913  (38  U.  S.  Stas.  1669),  the  provi- 
sion of  section  5350  of  the  General  Statutes  of  this  state,  which  limits  the 
compensation  to  be  paid  to  alien  dependents  to  half  the  amounts  indicated 
in  the  act  unless  such  dependents  are  residents  of  the  United  States  or  its 
dependencies  or  Canada,  is  riot  applicable  to  her,  because  she  is  a  resident 
and  citizen  of  Italy,  and  claimed  that,  because  of  her  nationality,  she 
should  be  paid  compensation  at  the  rate  of  one-half  of  her  husband's 
average  weekly  earnings.  These  claims  the  Commissioner  overruled,  and 
awarded  to  her  only  one-half  of  one-half  of  the  average  weekly  earnings 
of  the  deceased.  From  this  a  ward,  the  plaintiff  appealed  to  the  superior 
court,  which  reserved  the  cause  for  the  advice  of  this  court. 

Ralph  O.  Wells,  of  Hartford,  for  plaintiff. 

A.  Storrs  Campbell,  of  Hartford,  for  defendants. 

BtTWEE.  J.  (after  stating  the  facts  as  above).  [1.  2]  The  Workmen's 
Compensation  Act  of  this  state  defines  an  "employee"  as  "any  person  who 
has  entered  into  or  works  under  any  contract  of  service  or  apprenticeship 
with  an  employer,"  not  including  an  outworker,  a  casual  worker,  or  a 
member  of  the  employer*^  family  dwelling  in  his  house,  (general  Statutes, 
§  5388.  This  definition  plainly  includes  every  alien  of  any  nationality.  No 
iperson  is  compelled  to  submit  to  the  provisions  of  this  act  Powers  v. 
Hotel  Bond  Co..  89  C6nn.  143,  147.  93  Atl.  245.  But  all  contracts  of  em- 
ployment, except  those  including  less  than  dye  employees,  "shall  be  con- 
clusively presumed  to  include  a  mutual  agreement  between  emplojrer  and 
.  employee  to  accept  part  B"  of  the  act  "^nd  become  bound  thereby,"  un- 
less either  party  shall  indicate  his  refusal  to  accept  by  written  stipulation 
in  the  contract  or  by  notice  prescribed  by  the  statute,  (general  Statutes 
§  5342.  When  the  employer  and  emplpyee  shall  have  accepted  part  B  o 
the  act,  the  employer  shall  be  liable  to  pay.  on  account  of  injury  or  deaf 
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resulting  from  injury  sustained  by  an  employee,  arising  out  of  and  in  the 
course  of  his  emloyment,  only  compensation  in  accordance  with  a  scale 
provided  in  the  act,  and  the  employer  and  employee  mutually  renounce 
and  waive  all  other  rights  and  claims  not  gfiven  and  included  in  the  scal^.' 
General  Statutes,  §  5341.  In  that  scale  it  is  prescribed  that  thc^c  shall  be 
paid  on  account  of  death,  to  those  wholly  dependent  upon  the  deceased 
employee  at  the  time  of  his  injury,  a  weekly  compensation  equal  to  half 
of  the  average  weekly  earnings  of  the  deceased  at  the  timt  of  his  injury. 
General  Statutes^  §  5549.  Among  **th6se  wholly  dependent"  is  conclusively 
presumed  to  be  a  wife  living  with  her  husband  at  the  time  of  his  injury 
or  regularly  receiving  support  from  him;  but  only  half  the  compensation 
indicated  for  dependents  shall  be  paid  to  "alien  '"dependents"  unless  they 
are  residents  of  the  United  States  or  its  dependencies  or  of  Canada.  Gen- 
eral Statutes,  §  5350. 

(3]  These  were  the  provisions  of  bur  Compensatitm  Act  in  effect 
when  the  plaintiff's  husband  and  the  defendant  entered  into  their  contract 
of  employment  They  became  a  part  of"  the  contract,  and  the  parties  were 
botmd  by  them.  Powers  v.  Hotel  Bond  Co.,  89  Conn.  143,  147,  93  Atl.  245; 
Kennerson  v.  Thames  Towboat  Co..  89  Conn.  367,  371,  94  Atl.  372,  L.  R. 
A  .1916A,  436;  General  Statutes,  §  5342.  To  them  must  be  given  the  same 
force  and  effect  that  would  be  given  to  the  same  provisions  if  they  had 
been  specifically  written  into  a  contract  specially  prepared,  accepted,  and 
signed  by  the  parties  without  reference  to  the  act. 

[4,  5]  We  understand  that  the  plaintiff  concedes  that  this  is  true  re- 
specting the  rights  and  claims  whkh  her  husband  might  have  had  and 
made  upon  his  employer  if  he  had  survived  his  injury;  but  she  contends 
that  the  compensation  to  be  paid  to  her  as  his  dependent  widow  cannot 
be  limited  to  one-half  the  amount  that  she  would  receive  if  she  were  a 
resident  of  the  United  States  or  Canada.  This  contention  is  urged  in  spite 
of,  and  indeed"  because  of,  the  fact  that  she  is  a  citizen  and  resident  of 
Itsily.  It  rests  upon  her  interpretation  of  the  meaning  and  effect  of  the 
treaty  between  that  kingdom  and  the  United  States  as  amended  in  1913. 
Hence  we  are  called  on  to  determine  what  is  the  true  meaning  and  effect 
of  this  treaty  as  it  stands  so  far  as  it  bears  upon  our  Compensation  Act. 
For  this  purpose  it  is  unnecessary  to  consider  the  treaty-making  power  of 
the  United  States  government,  or  the  obligations  of  treaties  when  made. 
They  arc  a  part  of  "the  supreme  law  of  the  land;  and  the  judges  in  every 
state  shall  be  boundy  thereby."  Const.  U.  S.  art  6.  But  their  construc- 
tion and  application,  whenever  necessary,  are,  as  with  any  other  law,  to  be 
considered  and  determined  by  the  cpurts.  To  these  questions  we  first  give 
our  attention  in  the  present  case. 

This  treaty  was  made  in  1871.  Its  object  is  indicated  in  its  title, 
"Treaty  of  Commerce  and  Navigation."  The  material  articles  are  as  fol- 
lows: 

Article  2.  *'The  citizens  of  each  of  the  high  contracting  parties  shall 
have  liberty  to  travel  in  the  states  and  territories  of  the  other,  to  carry  on 
trade,  ♦  ♦  ♦  and  generally  to  do  anything  incident  to  or  necessary  for 
trade,  uon  the  same  terms  as  the  navies  of  the  country,  submi^tin?  fliem- 
selves  to  the  laws  there  established." 

Article  3.  "The  citizens  of  each  of  the  high  contracting  parties  shall 
receive,  in  the  states  and  territories  of  the  other,  the  most  constant  pro- 
tection and  security  for  their  persons  and  property,  and  shall  enjoy  in  this 
respect  the  same  rights  and  privileges  as  are  or  shall  be  granted  to  the 
natives,  on  their  submitting  themselves  to  the  conditions  imposed  upon  the 
natives." 

The  United  States  Supreme  Court  has  held  that,  by  fair  construction, 
these  articles  did  not  confer  upon  relatives  of  a  deceased  employee  who 
are  aliens  resident  in  Italy  a  right  of  action  for  his  death,  although  such 
a  right  is  given  by  a  statute  of  a  state  to  native  resident  relatives.    Maio- 
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rano  v.  Baltimore  &  Ohio  R.  Co..  213  U.  S.  268,  29  Sup.  Ct  424,  53  L.  Ed 
792.  It  is  said  on  page  274,  of  213  U.  S.,  on  page  426  of  29  Sup.  Ct  (53 
L.  Ed.  792): 

''Articles  2  and  3  deal  with  the  rights  of  the  citizens  of  one  party  so- 
journing in  the  territory  of  the  other.  There  seems  to  be  nothing  perti- 
nent to  the  oase  in  article  2.  But  special  stress  is  laid  upon  article  3, 
which  stipulates  for  the  citizens  of  each,  in  the  territory  of  the  other, 
eqfuality  with  the  natives  of  rights  and  privileges  in  respect  of  protectioa 
and  security  of  person  and  property.  It  cannot  be  contended  that  protec- 
tion and  security  for  the  person  or  property  of  the  plaintiff  herself  have 
been  withheld  from  her  in  the  territory  of  the  United  States,  because  nei- 
ther she  nor  her  property  has  ever  been  within  that  territory.  She  hersdf, 
therefore,  is  entirely  outside  the  scope  of  the  article.** 

This  decision  was  handed  down  April  5,  1909.  Apparently  because  of 
the  construction  thus  given  to  the  terms  of  the  treaty  of  1871,  its  high 
contracting  parties,  expressly  stating  that  they  desired  **to  define  more  ac- 
curately the  rights  of  their  respective  citizens  in  the  territories  of  tfic 
other,**  agreed  that  article  3  of  that  treaty  should  be  replaced  by  the  fol- 
lowing provision: 

'The  citizens  of  each  of  the  high  contracting  parties  shall  receive  in 
the  states  and  territories  of  the  other  the  most  constant  security  and  pro- 
tection for  their  persons  and  property  and  for  their  rights,  including:  that 
form  of  protection  granted  by  any  state  or  national  law  which  establishes  a 
civil  responsibility  for  injuries  or  for  death  caused  by  negligence  or  fault 
and  gives  to  relatives  or  heirs  of  the  injured  party  a  right  of  action,  which 
right  shall  not  be  restricted  on  account  of  the  nationality  of  said  relatives 
or  heirs;  and  shall  enjoy  in  this  respect  the  same  rights  and  privilges 
as  are  or  shall  be  granted  to  nationals,  provided  that  they  submit  then^ 
selves  to  the  conditions  imposed  on  the  latter**    38  U.  S.  Stats.  1669. 

This  substituted  provision,  expressly  intended  "to  define  more  accu- 
rately the  rights"  of  Italian  citizens  in  the  territory  of  the  United  States, 
does  not  mention  or  refer  to  Italian  citizens  in  Italy.  By  the  origin 
treaty  an  Italian  sojourning  in  the  United  States  should  receive  all  the 
direct  protection  for  person  and  property  secured  by  our  laws  to  our  own 
people,  including  all  rights  of  action  for  himself  or  his  personal  repre- 
sentatives. Among  these,  of  course,  was  the  right  of  action  granted  by 
our  laws  to  a  workman  for  injuries  caused  by  negligence  or  fault  of  his 
employer.  In  the  article  substituted  in  1913,  the  same  right  was  extend- 
ed in  case  of  the  death  of  the  injured  person  to  his  relatives  or  heirs,  and 
this  is  the  right  referred  to  in  this  new  article  by  the  words  "which  right 
shall  not  be  restricted  on  account  of  the  natioi^ity  of  said  relatives  or 
heirs."  This  prohibition  does  not  mention  any  restriction  on  account  of 
nonresidence.  Nor  are  dependents  included  in  its  terms ;  for  relatives  and 
heirs  are  not  necessarily  dependents,  and  the  use  of  the  former  words  in- 
dicates plainly  that  the  parties  to  the  amendment  of  1913  had  in  mind  the 
connection  of  kinship  rather  than  of  dependency.  The  title  of  tihe  original 
treaty  and  the  language  used  in  article  1,  which  have  not  been  changed, 
and  the  expressed  purpose  and  the  terms  of  the  amendment  of  1913,  seem 
to  indicate  clearly  that  the  later  provision  does  hot,  and  was  not  intended 
to,  affect  the'rights  of  Italian  subjects  not  residing  in  this  country.  And 
we  fmd  nothing  in  the  terms  of  the  original  treaty  or  of  the  substitated 
provision  which  applies  to  the  privileges  or  rights  granted  to  an  alien  de- 
pendent of  a  deceased  Italian  workman  by  the  Workmen's  Compensation 
Act 

We  concede  that  these  treaties  should  be  as  broadly  construed  as  they 
reasonably  may  be  construed.  But,  if  we  could  admit  ;lliat  their  provisions 
are  applicable  to  the  amount  of  compensation  to  be  paid  to  this  noiiresi- 
dent  Italian  claimant,  it  would  not  follow  that  she  should-  receive  the  same 
amount  as  a  resident  of  tlie  United  States  or  Canada.  At  most  she  may 
enjoy  only  the  same  rights  and  privileges  as  are  granted  to  Qur  dependent 
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nationals.  Exactly  those  rights  and  privileges  are  granted  to  her  by  the 
clause  of  our  act  which  is  in  question.  It  limits  the  compensation  to  be 
paid  to  "alien  dependents"  imless  they  are  al$o  residents— that  is,  to  de- 
pendents who  themselves  are  nonresident  aliens.  Whether  the  workman 
on  whom  they  were  dependent  was  an  alien  or  a  citizen  docs  not  concern 
this  limitation.  If  he  was  a  citizen  his  nonresident  alien  dependents  may  be 
awarded  only  one-half  the  compensation  indicated  in  the  act  for  his  resi- 
dent dependents;  if  he  was  an  alien,  his  nonresident  alien  dependents 
will  be  treated  in  the  same  manner.  The  restridtion  affects  the  alien  de- 
pendents of  nationals  and  Italians  alike.  There  is  no  discrimination  un- 
favorable to  the  subjects  of  Italy  or  of  any  foreign  country  because  of 
nationality.  The  resident  alien  dependents  of  any  nationality  are  not  af- 
fected The  alien  dependent  who  resides  in  a  foreign  country  mi^ht 
reasonably  be  regarded  by  the  Legislature  less  favorably  than  the  alien 
who  lives  in  our  country,  subject  to  our  laws  and  conditions  of  living,  and 
dependent  for  protection,  and  perhaps  upon  our  institutions  and  our  peo- 
ples. 

A  state  has  a  right  to  debar  aliens  from  holding  shares  in  her  cor- 
porations, or  to  admit  them  to  that  privilege  only  on  'such  terms  as  she 
may  prescribe.  State  v.  Travelers'  Ins.  .Co.,  70  Conn.  590,  600,  40  Atl. 
465,  66  Am,  St  Rep.  138.  So.  too,  it  is  within  its  power  to  withhold  any 
compensation  from  aliens, 

*The  power  of  the  Legislature  ♦  ♦  ♦  to  declare  to  whom  and  in 
what  amount  compensation  shall  be  made,  cannot  be  doubted."  GregutiS 
V.  Waclark  Wire  Works,  86  N.  J.  Law,  610.  615,  92  Atl.  354,  356;  Victor 
Chemical  Wbrks  v.  Industrial  Board,  274  111.  11,  19,  113  N.  E.  173,  Ann. 
Gas.  1918B.  627. 

Such  a  restriction  was  not  in  conflict  with  the  treaty  of  1871  between 
the  United  States  and  Italy.  EH  Biasi  v.  Normandie  Water  Co.  (D.  C.) 
228  Fed.  234;  Bjolstad  v.  Pacific  Coast  S.  S.  Co.  (D.  C.)  244  Fed.  634; 
Casella  v.  McCormick,  180  App.  Div.  94.  167  N.  Y.  Supp.  564.  The 
amendment  made  in  1913  with  the  declared  and  specific  purpose  *'to  de- 
fine more  accurately  the  rights  of  their  respective  citizens  in  the  terri- 
tories of  the  other,"  expressly  included  the  formerly  withheld  right  of 
action  for  death  caused  by  negligence  or  fault  jvhich  is  granted  by  our 
laws  to  the  relatives  or  heirs  of  the  injured  person,  and  declared  that 
that  right  shall  not  be  restricted  on  account  of  their  nationality.  It  did 
not  affect  other  rights  of  Italian  subjects.  They  remain  the  same  as  those 
which  have  been  or  shall  be  granted  to  our  nationals.  Relatives  and  heirs 
as  such  are  not  mentioned  in  our  Compensation  Act;  but  whenever  re- 
latives or  heirs  are  also  dependents,  their  rights  and  privileges  as  depend- 
ents have  not  been  restricted  by  that  act  on  account  of  their  nationality, 
nor  affected  in  any  way  differently  from  those  of  our  native  citizens. 
In  this  connection  it  is  worthy  of  consideration  that  this  provision  is 
peculiar  to  our  act,  which  was  passed  May  29,  1913,  and  that  the  treaty 
with  Italy  had  previously  been  prepared  and  concluded  on  February  25, 
1913.  Therefore  it  would  seem  to  be  reasonable  to  assume  that  this  pro- 
vision was  not  in  the  minds  and  purpose  of  the  high  contracting  parties 
or  included  in  the  meaning  and  terms  of  the  treaty. 

Counsel  have  been  able  to  point  to  but  one  decision  concerning  this 
subject  made  by  a  co\irt  of  last  resort  in  this  country.  Vietti  v.  Mackic 
Fuel  Co..  109  Kan.  179,  197  Pac.  881.  This  decision  is  not  applicable  to 
our  Compensation  Act  or  to  the  facts  in  this  case.  The  Kansas  statute 
provides : 

"That  if  the  workman  does  not  leave  any  dependent  citizen  of  or 
residing  at  the  time  of  the  accident  and  injury,  in  the  United  States,  or 
the  Dominion  of  Canada,  the  amount  of  compensation  shall  not  exceed  in 
any  case  the  sum  of  $750." 

The  Kansas  Supreme  Court  held  that  the  Legislature  *'made  a  clear 
discrimination  on  grounds  of  nationality  and  residence."  and  for  that  rea- 
34 — -Vol.  IX— Comp. 
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son  the  statute  was  repugnant  to  the  letter  and  intent  of  the  treaty  with 
Italy  as  amended  in  1913.  Moreover,  the  dependents  in  that  case,  while 
natives  of  Italy,  were  unnaturalized  residents  of  Kansas.  In  view  of 
these  conditions,  the  court  said: 

"It  will  be  observed  that  the  treaty  plainly  purports  to  place  citizens 
-of  the  two  nations  upon  an  equality  in  respect  to  their  persons  and  prop- 
erty rights  where  citizens  of  pne  country  are  domiciled  in  the  other,  and 
there  is  also  a  stipulation  that  the  relatives  and  heirs  of  an  injured  party 
shall  be  given  a  right  of  action  which  shall  not  be  restricted  on  account 
of  the  nationality  of  such  relatives  or  heirs,  and  there  is  the  further  ad<led 
condition  ^that  aliens,  who  submit  themselves  to  the  conditions  imposed 
on  nationals,  shall  enjoy  the  same  rights  and  privileges  as  nationals.  Un- 
der these  provisions,  the  citizens  of  Italy  who  may  be  in  this  country, 
and  who  are  not  enemies  of  the  country,  are  entitled  to  the  same  rights 
and  privileges  in  respect  to  their  persons  and  property  as  are  enjoyed  by 
our  own  citizens." 

These  conclusions  are  certainly  not  inconsistent  with  those  we  have 
reached. 

The  superior  court  is  advised  that  there  was  no  error  in  the  award 
of  the  G>mpensation  Commissioner. 

The  other  Judges  concurred. 


BENTON  COAL  CO.  v.  INDUSTRIAL  COMMISSION  ft  al. 
(No.  14327.) 

(Supreme  Court  of  Illinois.     Feb.  22,  1922.) 

134  Northeastern  Reporter,  27. 

1.  MASTER  AND  SERVANT— EVIDENCE  HELD  TO  SHOW  IN- 

CREASED   DIS.A.BILITY    AFTER    FIRST   AWARD    OF    COM- 
PENSATION. 

Evidence  of  the  nature  of  an  employee's  injuries  at  the  time  of  the 
first  hearing  before  the  arbitrator,  at  which  he  was  allowed  compensation 
for  temporary  disability,  and  of  his  condition  at  a  second  hearing  before 
the  arbitrator  and  before  the  Commission,  after  which  he  was  allowed 
compensation  for  total  permanent  disability,  held'  to  sustain  the  finding  of 
the  Commission  that  the  disability  had  increased  after  the  first  award  was 
made,  so  that  a  second  award  was  justified. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 

2.  MASTER   AND   SERVANT  —  LEGITIMATE   INFERENCE   BY 

COMPENSATION  COMMISSION  FROM  FACTS  IS  NOT  CON- 
JECTURE. 

While  the  finding  of  the  Industrial  Commission  must  be  based  on 
legitimate  conclusion  from  facts  proved  by  competent  evidence,  if  there  is 
a  legitimate  inference  from  such  facts  it  is  not  invalid  as  guess  or  con- 
jecture. 

(For  other  ^ases,  see  Master  and  Servant,  Dec.  Dig.  §  405[1].) 

3.  MASTER  AND  SERVANT— EVIDENCE  HELI>  NOT  TO  SUS- 

TAIN  COMPENSATION  FOR  PERMANENT  DISABILITY. 

Evidence  at  .a  second  hearing  before  the  arbitrator  and  befote  the 
Industrial  Co(nmission,  showing  that  the  employee  was  still  unable  to  do 
ai»y  lifting,  with  a  letter* from  the  Commission's  physician  that  he  should 
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do  only  light  work  until  ligaments  in  his  back  was  restored,  held  not  to 
sustain  the  finding  of  the  Commission  that  the  employee's  disability  was 
permanent 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [6].) 

Error  to  Circuit  Court  *  Franklin  County;  C.  H.  Miller,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Mike  Pazro, 
to  recover  compensation  for  personal  injuries,  opposed  by  the  Benton  Coal 
Company.  A  second  award,  allowing  compensation  for  total  perntanent 
disability,  was  affirmed  by  the  Circuit  Court,  and  writ  of  certiorari 
quashed,  and  the  employer  brings  error.  Reversed  and  remanded  with 
directions. 

W.  H.  Hart  and  W,  W.  Hart,  both  of  Benton,  for  plaintiff  in  error. 
W.  P.  Seeber  and  Layman  &  Johnson,  all  of  Benton,  for  defendant 
in  error. 

Carter,  J.  An  application  for  adjustment  of  claim  was  filed  Janu- 
ary 2,  1919,  by  Mike  razro,  34  years  old.  alleging  that  on  October  2, 
1918,  while  he  was  "trapping"  in  plaintiff  in  error's  mine,  a  coal  car 
knocked  a  prop  so  .that  it  fell  upon  him,  injuring  his  back  and  hip,, 
which  affected  him  in  walking  and  in  bending  over.  The  matter  was- 
heard  before  an  arbitrator,  and  an  award  was  entered  May  13,  1919,  in 
Pazro's  favor.  There  being  no  appeal  from  the  arbitrator's  award,  it 
became  the  finding  of  the  Industrial  Commission  under  the  statute.  On 
August, 28«  1919,  razro  filed  a  peti^on  with  the  Industrial  Commission 
alleging' that  his  disability  had  increased,  and  praying  for  additional  com- 
pensation. Thereafter,  on  a  hearing  before  the  Industrial  Commission 
on  May  5,  1920,  the  (Commission  entered  an  award  allowing  Pazro  com- 
pensation at  the  rate  of  $15  per  week  for  266V»  weeks,  and  thereafter  a 
pension  for  life  equal  to  8  per  cent  of  $4,000  annually,  payable  in  monthly 
mstallments  of  $26.66,  holding  that  the  accidental  injuries  had  resulted 
in  permanent  total  disability.  On  review  before  the  circuit  court  in  June, 
1921,  that  court  affirmed  the  decision  of  the  Industrial  Commission,  and 
quashed  the  writ  From  the  order  of  tfie  circuit  court  the  proceeding  has 
been  brought  here  by  writ  of  error  for  further  review. 

It  was  stipulated  between  the  parties  on  the  original  hearing  before 
the  arbitrator  that  the  parties  were  operating  under  and  subject  to  the 
Workmen's  Compensation  Act  (Hui'd's  Rev.  St.  1919,  c.  48,  §§  126-152i), 
that  the  injury  arose  out  of  and  in  the  course  of  the  employment;  that 
plaintiff  in  error  had  notice  of  the  accident  within  30  days  from  the  date 
of  the  injury,  and  demand  for  compensation  was  made  within  the  time 
required  by  law;  that  Pazro  had  two  children  under  the  age  of  16,  and 
that  he    returned  to  work  for  plaintiff  in  error  November  18,  1918. 

On  the  hearing  before  the  arbitrator  Dr.  Buntin,  a  witness  for  plain- 
tiff in  error,  examined  the  X-ray  plates  taken  of  Pazro's  injury,  and 
testified  that  they  showed  no  abnormalities,  and  that  an  examination  of 
Pazro  on  the  date  of  the  hearing  convinced  him  that  the  applicant  had 
sustained  no  permanent  injury;  that  there  may  have  been  a  little  rheu- 
matic disorder,  but  that,  in  lus  opinion,  the  applicant  thought  he  was  in 
worse 'condition  than  he  really  was,  and  for  diat  reason  avoided  using 
the  parts  affected  by  the  injury;  that  the  applicant  could  do  any  kind  of 
work,  and  it  would  be  better  for  him,  physically,  if  he  did  work. 

The  applicant  testified  on  die  hearing  before  the  arbitrator  that  he 
had  never  had  an  injury  before  in  his  life,  and  never  had  been  tmder  a 
doctor's  care  until  he  was  injured  by  being  hit  by  this  prop;  that  at  the 
time  he  testified  he  was  sick  and  could  not  work;  that  his  back  was  sore 
and  weak  when  he  bent  down;  that  when  he  stood  straight  it  did  not 
bother  him;  that  he  could  load  coal,  but  could  not  pick  it  up;  that  his 
left  hiD  hurt  him;  that  when  he  walked  o;*  stood  a  good  deal  he  was  in 
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pain;  that  he  could  not  load  coal  for  more  than  10  minutes  before  he 
had  .to  straighten  up,  because  he  could  not  continue  to  bend  down  for  a 
long*  time;  that  before  he  was  hurt  he  loaded  coal  all  the  time;  that  the 
injury  to  his  hip  affected  his  walking  and  going  up  stairs.  He  testified 
on  cross-examination  that  he  returned  to  work  after  the  injury  and  worked 
all  the  time  up  to  the  hearing  before  the  arbitrator;  that  he  did  not  use 
a  cane  or  crutch  when  he  walked;  that  he  felt  pretty  well  during  ^e  day, 
but  not  so  well  in  the  morning;  that  he  had  been  treated  by  a  St  Louis 
doctor,  who  told  him  that  he  would  be  all  right  in  6  months;  that  the 
X-ray  pictures  were  taken  in  St  Louis ;  that  at  the  time  he  testified  he 
was  working  about  3  days  a  week. 

When  applicant  applied  for  an  increase  because  of  the  recurrence  of 
the  disability,  by  stipulation  between  the  parties  plaintiff  in  error  agreed 
to  advance  $100  as  temporary  compensation,  and  applicant  went  to  the 
medical  director  of  the  Industrial  G)mmission  for  an  examination.  There- 
after, on  January  26,  1920,  the  medical  director  ,Dr.  Magnuson,  wrote  a 
letter  to  the  arbitrator,  which  was  admitted  in  evidence  by  agreement  of 
the  parties  as  if  he  had  so  testified,  in  which  he  stated  that  Pazro  had 
been  under  his  observation  and  care  from  October  31,  1919,  to  the  date  of 
the  letter;  that  he  had  entirely  recovered  so  far  as  pain  in  his  back  was 
concerned  when  standing  in  an  upright  position,  but  the  ligaments  of  his 
back  were  still  weak;  that  the  writer  had  given  the  claimant  positive  in- 
structions not  to  do  any  work  which  would  involve  stooping  or  lifting; 
that  he  would  be  able  to  return  to  light  work,  such  as  trapping,  about 
February  15,  and  that  not  until  6  months  from  the  time  he  returned  to 
ligtit  work  should  he  be  asked  or  allowed  to  do  anything  in  the  way  of 
lifting;  that  if  he  did  any  lifting  before  the  ligaments  were  strong  the 
conditions  which  had  laid  him*  up  to  that  time  would  recur,  and  there 
would  be  another  disability  which  would  be  more  serious  than  the  last; 
that  ih  justice  to  both  the  man  and  the  company  it  would  seem  that  he 
ought  to  have  the  kind  of  work  that  would  strengthen  and  not  overtax 
the  overstrained  ligaments  of  his  back.  After  this  letter  was  admitted 
in  evidence  Pazro  himself  testified  before  the  Industrial  Commission, 
stating  he  had  quit  working  for  plaintiff  in  error  on  July  3,  1919,  and 
had  not  worked  since  that  time;  that  his  back  hurt  and  was  sore;  that 
he  could  not  lift  anything  now;  that  he  could  just  stoop  down  to  his 
shoes,  but  could  not  stoop  down  and  raise  anything;  that  he  could  not 
draw  a  bucket  of  water  from  the  well;  that  he  could  not  bend  either 
side;  that  his  side  and  back  hurt  him;  that  he  could  not  lie  down  on 
one  side  nor  on  his  back,  and  could  not  sleep;  that  he  was  not  as  strong 
as  when  his  case  was  first  heard  before  the  arbitrator;  that  some  days  his 
back  was  better  than  on  other  days.  The  evidence  also  tends  to  show 
that  he  suffered  more  than  when  he  testified  before  the  arbitrator;  that 
he  could  not  do  any  work  at  the  time  of  the  hearing  before  the  Industrial 
Commission. 

[1]  It  is  insisted  by  counsel  for  plaintiff  in  error  that  there  is  no 
competent  evidence  in  the  record  that  shows  that  the  injury  had  recurred 
oc  increased  since  the  original  hearing  before  the  arbitrator,  and  that 
there  was  no  competent  evidence  before  the  Industrial  Commission  that 
he*  was  permanently  totally  incapacitated  for  work.  It  is  obvious  from 
the  testimony  of  the  applicant  taken  before  the  arbitrator  and  that  taken 
on  the  hearing  before  the  Indusrial  Commission  on  the  petition  asserting 
that  the  injury  had  recurred  and  increased  that  the  two  descriptions  of 
his  injury  were  clearly  different  and  we  think  the  letter  of  Dr.  Magnu- 
son describing  his  condition  is  very  different  as  to  the  permanent  nature 
of  the  injury  froip  the  testimony  of  Dr.  Buntin  on  the  hearing  before 
the  arbitrator.  On  the  hearing  before  the  Industrial  Commission  on  the 
'petition  for  recurrence  of  the  injury,  applicant  testified  that  he  could  not 
work  or  sleep,  could  not  lie  on  his  back  or  side,  and  could  no*  lift, 
whereas  his  testimony  plainly  showed  that  he  could  do  light  work  at  the 
time  of  the  original  hearing  before  the  arbitrator.     There  is  nothing  in 
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this  record  to  indicate  that  the  applicant  is  tinworthy  of  belief,  or  that 
his  testimony  should  not  be  considered  competent  or  that  the  Industrial 
Commission  was  not  justified  in  acceptinje^  it  as  true.  In  our  judgment 
there  was  ample  evidence  that  t|ie.  disability  had  increased. 

[2]  While  the  finding  of  the  Industrial  Commission  must  be  based 
upon  a  legitimate  conclusion  from  the  facts  proved  by  competent  evidence 
(Carson-Payson  Co.  v.  Industrial  Com.,  285  111.  635.  121  N.  E.  264).  if 
it  is  a*  legitimate  inference  it  is  not  guessing  or  conjecture  (Peoria  Rail- 
way Terminal  (>).  v.  Industrial  Board,  279  111.  352.  116  N.  E.  651;  Squire- 
Dingee  C:o.  v.  Industrial  Board.  281  111.  359,  117  N.  E.  1031). 

[3]  A  more  serious  question  raised  by  the  argument  of  counsel  for 
plaintift  in  error  is  that  Aerc  is  no  competent  evidence'  in  the  record  of 
the  permanent  total  disability  of  the  applicant.  The  testimony  of  Dr. 
M'agnuson  does  not  clearly  indicate  that  there  is  a  permanent  disability, 
but  shows  that  there  might  be  if  applicant  did  not  take  care  of  himself, 
or  if  he  strained  himself  in  doing  improper  work.  There  is  nothing  in 
the  testimony  of  the  applicant  given  on  either  hearing  that  seems  to  us 
to  justify  the  conclusion  that  he  is  permanently  totally  disabled.  There 
are  different  characters  of  disability  as  well  as  degrees  of  disability — 
some  in  which  the  permanency  of  the  disability  is  more  apparent  than  in 
another  case.  If  one  has  lost  a  hand  or  a  foot  that  loss  can  clearly  be 
accepted  as  permanent.  If  one  is  confined  to  bed  from  a  complicatiori  of 
causes  and  results  the  permanency  or  temporary  character  of  the  disabil- 
ity may  be  less  apparent  than  is  the  loss  of  the  hand  or  foot.  But  a  per- 
son may  be  no  less  permanently  disabled  because  the  permanent  character 
of  the  injury  can  only  be  determined  from  a  full  knowledge  of  the  facts 
regarding  the  injury,  and  possibly  basing  the  reasoning  upon  objective 
and  subjective  tests  or  symptotns.  The  injured  person  may  be  entirely 
unable  to  analyze  his  condition,  and.  possibly,  through  ignorance  or  lack 
of  knowledge  of  the  English  language,  be  unable  to  tell  many  of  the 
symptoms  accompanying  his  disability.  He  may  be  able  to  tell  whether 
he  can  lift  without  its  hurting  him,  or  whether  he  can  lift  as  much  at  one 
time  as  at  another,  or  whether  he  can  sleep,  or  whether  he  is  as  strong 
as  he  was.  In  many  cases  it  is  difficult  to  tell  wether  a  disability  is  per- 
manent, and  the  victim  of  an  accident  may  be  correct  in  his  judgment 
or  he  may  be  mistaken  as  to  the  character  of  the  disability,  or  whether 
he  is  permanently  injured,  and  the  physicians  also  may  be  mistaken  as  to 
the  permanent  character  of  the  injury.  It  is  well  known  that  instances 
are  numerous  where  physicians  disagree  as  to  whether  an  injury  is  per- 
manent or  only  temporary^  and  the  Industrial  Commission  necessarily  must 
act  on  the  testimony  before  it  in  order  to  find  whether  an  injury  is  tem- 
porary or  permanent.  Beyond  question,  the  evidence  on  which  it  bases 
its  conclusion  should  not  be  a  mere  guess,  or  based  upon  conjecture  or 
surmise,  but  should  be  a  legitimate  conclusion  from  the  competent  evi- 
dence heard  before  it.  Under  this  rule  the  evidence  does  not  support  the 
finding  that  there  was  a  permanent  injury. 

For  that  reason  the  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded  to  that  court,  with  directions  to  set  aside  the  finding 
of  the  Industrial  Commission,  and  for  such  further  proceedings  as  may 
be  provided  by  statute. 

Reversed  and  remanded,  with  directions. 
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BOARD  OF  EDUCATION  OF  HIGH  SCHOOL  DIST.  NO.  502  v. 
INDUSTRIAL  COMMISSION  et  al.     (No.   14112.) 

(Supreme  0>urt  of  Illinois.    Feb.  22,  1922.) 

134  Northeastern  Reporter,  70. 

1.  MASTER  AND  SERVANT— INJURY  TO  MANUAL  TRAINING 
TEACHER  OF  DISTRICT  HI(5h  SCHOOL  HELD  COMPENSA- 
BLE,   AS    WITHIN    STATUTORY    PROVISIONS    FOR    EM- 
PLOYEES IN  AN  "ENTERPRISE"  AND  "WORKSHOP." 
A  manual  training  teacher,  employed  by  a  high  school  district  in  its 
manual  training  department,  conducted  in  a  building  separate  from  sdiool 
building  and   containing  tools  •for   all  kinds  of   woodwork^  including  a 
planing  machine,  a  circular  saw,  a  ripsaw  and  a  handsaw,  was  entitled 
to  compensation,  under  the  Workmen's  Compensation  Act,  for  injuries 
from  contact  with  the  circular  saw,  which  was  unguarded,  since  the  dis- 
trict was  an  employer  and  the  teacher  an  employee,  under  sections  4  and 
5,  and  the  conducting  of  the  manual  training  school  was  an  "enterprise," 
and  the  manual  training  room  was  a  "workshop,"  within  section  3,  subd- 
8,  in  view  of  Laws  1915,  p.  418.  §  1,  notwithstanding  section  29,  defining 
term  "workshop." 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  364.) 
(For  other  definitions,   see  Words  and   Phrases,   First  and   Second 
Series,  Enterprise;  Workshop.) 

Error  to  Circuit  Court,  Bureau  (bounty;  Joe  A.  Davis,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act.  by  William  A. 
Hemmer  for  compensation  for  injuries,  opposed  by  the  Board  of  Educa- 
tion of  High  School  District  No.  502,  employer.  Award  for  claimant 
by  arbitrator  was  set  aside  by  the  Indtfstrial  Commission,  and  claimant 
sued  out  a  writ  of  certiorari,  and  claimant  brings  error.  Reversed  and 
remanded,  with  directions. 

J.  L:  Murphy,  of  Spring  Valley,  for  plaintiff  in  error.- 
John  J.  Sherlock,  of  Chicago,  and  McDougall,  Chapman  &  Bajme.  of 
Ottawa,  for  defendant  in  error. 

Dunn,  J.  William  A.  Hemmer  was  a  manual  training  teacher,  em- 
ployed by  the  board  of  education  of  high  school  district  No.  5(B  of 
Bureau  county.  He  was  aocidently  injured  on  March  5,  1915,  while  en- 
gaged in  the  course  of  his  employment  in  instructing  a  pupil  in  the  use 
of  a  circular  saw  in  making  a  drawer.  .His  left  hand  was  drawn  in  con- 
tact witii  the  saw,  and  the  first  three  fingers  were  injured.  He  applied 
for  compensation  under  the  Workmen's  Compensation  Act  (Laws  1913. 
p.  335),  and  upon  a  hearing  before  an  arbitrator  an  award  was  made  to 
him.  Upon  the  petition  of  the  board  of  education  the  award  was  re- 
viewed by  the  Industrial  Commission,  and  was  set  aside  for  the  reason 
that  the  school  district  was  not  engaged  in  any  business,  occupation,  or 
enterprise  that  would  automatically  place  it  within  the  jurisdiction  of  the 
commission.  The  claimant  sued  out  a  writ  of  certiorari  from  the  circuit 
Court,  but  that  court  quashed  the  writ,  and  upon  the  petition  of  the  claim- 
ant a  writ  of  error  was  awarded  to  review  the  proceedings. 

Under  sections  4  and  5  of  the  Wbrkmen's  Compensation  Act  the 
school  district  was  an  employer  and  the  plaintiff  in  error  was  an  emplojree. 
The  only  question  in  dispute  is  whether  the  district  was  subject  to  the 
provisions  of  the  Workmen's  Compensation  Act.  On  tiie  part  of  the 
plaintiff  in  error  it  is  contended  that  the  provisions  of  the  act  apply  auto- 
matically to  the  school   district  because,  it  is  engaged  in  an  e«terprise 


Digitized  by  VjOOQIC 


1922.]    B'D  OF  ED.  OF  H.  S.  D.  NO.  502  v.  IND.  COM.  (111.)         525 

in  which  statutory  regulations  are  imposed  for  the  regulating,  guarding, 
use.  or  placing  of  machinery  or  appliances  for  the  protection  and  safe- 
guarding of  the  employees  or  the  public  therein,  under  subdivision  8  of 
section  3  of  the  Workmen's  Compensation  Act. 

The  defendant  in  error  is  a  township  high  school  district  which 
maintains  a  manual  training  department  conducted  in  a  building  separate 
from  the  regular  school  building.  It  is  a  two-story  building,  60  by  100 
feet  containing  the  heating  plant  for  both  buildings,  as  well  as  the  manual 
training  department  of  the  school.  About  60  pupils  were  receiving  in- 
struction in  manual  training.  In  the  department  were  tools  for  all  kinds 
of  woodwork,  including  a  planing  machine,  a  circular  saw,  a  rip  saw,  and 
a  hand  saw.  The  planing  machine  and  the  circular  and  rip  saws  were 
operated  by  electrical  power.  The  circular  saw  by  which  the  plaintiff 
in  error  was  injured,  was  not  guarded  or  protected,  though  there  were 
proper  guards  for  it  in  the  building. 

[1]  It  is  contended  that  the  respondent  is  brought  within  the  provi- 
sions of  subdivision  8  by  reason  of  the  statutory  requirement  contained 
in  section  1  of  the  act  of  June  29,  1915,  which  provides : 

"That  all  power-driven  machinery,  including  all  saws,  planers,  wood- 
shapers.  *  *  ♦  in  any  factory,  mercantile  establishment,  mill  or  work- 
shop, shall  be  so  located  wherever  possible,  as  not  to  be  dangerous  to 
employees  or  shall  b^  properly  enclosed,  fenced  or  otherwise  protected. 
All  dangerous  places  in  or  about  mercantile  establishments,  factories, 
mills  or  workshops,  near  to  which  any  employee  is  obliged  to  pass,  or 
to  be  employed  shall,  where  practicable,  be  properly  inclosed,  fenced  or 
otherwise  guarded.  No  machine  in  any  factory,  mercantile  establishment, 
mill  or  workshop,  shall  be  used  when  the  same  is  known  to  be  dangerously 
defective,  and  no  repairs  •  shall  be  made  to  the  active  mechanism  or  ope- 
rative part  of  any  machine  when  the  machine  is  in  motion/*  Laws  of 
1915.  p.  418. 

The  manual  training  room  in  which  these  machines  and  tools  were 
used  and  operated  was  a  workshop  within  the  ordinary  meaning  of  the 
term,  which  is  a  building  or  room  where"  any  work  is  carried  on,  espe- 
cially a  handicraft  The  defendant  in  error  contends  that  the  conductiixg 
of  a  manual  training  school  is  not  an  enterprise  within  the  meaning  of 
subdivision  8  of  section  3  of  the  Workmen's  Compensation  Act,  and  it 
quotes  from  Uphoff  v.  Industrial  Board,  271  111.  312,  111  N.  E.  128.  L. 
R.  A.  1916E,  329,  Ann.  Cas.  1917D.  1.  that- 

**It  is  plain  from  the  use  of  the  word  'enterprise*  in  other  subdivi- 
sions of  said  paragraph  (b)  that  it  was  intended  to  mean  a  work  of  some 
importance  that  might  properly  be  considered  arduous  or  hazardous." 

[21  It  argues  that  it  would  be  contrary  to  common  knowledge  of  the 
kind  of  instruction  given  in  such  an  institution  to  regard  a  manual  train- 
ing school  as  an  enterprise  of  this  character.  The  business  in  which  the 
school  district  was  engaged  was  th^  conducting  of  a  high  school,  includ- 
ing among  otiiers,  a  manual  training  department.  It  is  not  unreasonable 
to  regard  such  an  enterprise  as  a  work  of  some  importance,  which  might 
even  be  regarded  as  arduous.  When  in  the  conduct  of  that  enterprise 
the  employees  are  required  to  engage  in  the  handling  and  operation  of 
machinery  so  dangerous  that  the  statute  requires,  for  the  protection  of 
employees,  that  it  shall  be  so  guarded  and  located  as  not  to  injure  them, 
it  may  also  be  regarded  as  attended  with  some  degree  of  hazard.  It  is  a 
matter  of  common  knowledge  and  general  remark  that  a  buzz  saw  is  a 
dangerous  thing  to  deal  with. 

The  defendant  in  error  contends  that  the  statutory  regulation  does 
not  apply  to  the  manual  training  department  of  this  school  because.it  is 
neither  a  factory,  a  mercantile  eststblishment,  a  mill 'nor  a  workshop:  It 
has  been  stated  that*  the  room  comes  within  the  ordinary  meaning  of 
workshop,  but  it  is  contended  that  the  statute  itsel  f  defines  workshop,  in 
section  29,  which  provides  that- 
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*The  term  *mill  or  workshop*  shall  incltxle  any  premises,  room  or 
apartment  not  being  a  factory  as  above  defined,  wherein  any  labor  is 
exercised  by  way  of  trade  or  for  the  purpose  of  gain  in  or  incidental  to 
any  process  of  making,  altering,  preparing,  cleaning,  repairing,  ornament- 
ing, finishing  or  adopting  for  sale  any  article  or  part  o{  any  article,  and 
to  which  or  over  which  building,  premises,  room  or  apartment,  the  cm* 
ployer  of  the  person  employed  or  working  therein  has  the  right  of  ac- 
cess or  control." 

It  is  urged  that,  in  order  to  constitute  a. workshop,  the  labor  must  be 
exercised  by  way  of  trade  or  for  the  purpose  of  gain,  or  as  incidental  to 
a  process  of  making  certain  products  for  gain.  The  plaintiff  in  error 
wks  working  with  die  saw  for  gain.  That  was  a  part  of  his  duty,  for 
which  he  was  paid.  The  article  which  he  was  making  was  not,  perhaps, 
intended  for  sale.  What  he  was  doing  was  in  the  course  of  his  duty  for 
the  instruction  of  the  pupil.  He  was  doing  what  he  was  employed  to  do 
for  pay,  whether  it  was  gainful  to  his  employer  or  not  The  place  in 
which  that  kind  of  work  was  done  was  a  workshop.  Section  29,  a  part 
of  "which  has  been  quoted,  does  not  purport  to  give  an  exclusive  defini- 
tion of  a  mill  or  workshop.     It  begins  with  the  statement: 

"The  following  terms  used  in  this  act  shall  have  the  following  mean- 
ing:    The  term  'factory'  means,"  etc.. 

It  does  not  purport  to  define  mill  and  workshop  separately,  but  states 
that  the'  term  "mill  or  workshop"  shall  include  as  quoted  above.  This 
language  does  not  exclude  from  the  definition  of  the  word  ''mill"  or  the 
definition  of  the  word  ''workshop"  the  meanings  which  they  possessed  be- 
fore the  enactment  of  the  statute,  but,  in  effect,  extends  the  meaning  of 
the  words,  so  as  to  make  them  more  inclusive  than  before,  instead  of  less 
inclusive,  and  by  a  proviso  added  to  the  section  excludes  a  private  house 
or  private  room  in  which  labor  is  performed  by  a  family  dwelling  therein, 
or  by  any  of  them,  for  the  exclusive  use  of  members  of  the  family. 

The  circuit  court  erred  in  quashing  the  writ  of  certiorari.  Its  judg- 
ment will  be  reversed,  and  the  cause  will  be  remanded,  with  directions  to 
the  circuit  court  to  set  aside  the  decision  of  the  Industrial  Commission 
and  remand  the  cause  to  the  commission,  with  directions  to  hear  it  on  the 
merits. 

Reversed  and  remanded,  with  directions. 


KINNAN  V.  CHAS.  B.  HURST  CO.     (No.  13958.) 

(Supreme  Court  of  Illinois.    Feb.  22,  1922.) 

134  Northeastern  Reporter,  72. 

MASTER  AND  SERVANT—DECLARATION  FOR  COMMON-L.VW 
DAMAGES  HELD  SUFFICIENT  UNDER  COMPENSATION 
ACT. 

Under  Workmen's  Compensation  Act  of  1911,  ift  an  emptoyee's  com- 
mon-law action  for  negligence  against  the  employer,  engaged  in  a  busi- 
ness subject  to  , the'  provisions' of  the  act,  it  was  necessary  to  allege  in  the 
declaration  that  the  employer  was  not  bound  by  the  act;  by  reason  of 
the  proviso  for  Aotice  to  the  employee  it  was  unnecessary  to  allege  Aat 
he.  was  not  bound  and  had  not  accepted  the  provisions  of  the  act,  and 
if  the  employer  desired  to  make  the  defense  that  the  employee  was  sub- 
ject to  its  provisions,,  and  therefore  the  common-law  cause  of  action  was 
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not  available,  as  section  3  provides,  it  was  incumbent  on  the  employer  to 
allege  and  prove  the  fact. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  401.) 

Error  to  Appellate  Court,  First  District,  on  error  to  Circuit  Court, 
Cook  County;  Anton  T.  Zeman,  Judge. 

Action  by  John  Kinnan  against  the  Chas.  B.  Hurst  Company.  From 
a  judgment  of  the  Appellate  Court  (220  111.  App.  651),  affirming  a  judg- 
ment for  plaintiff,  defendant  brings  certiorari.     Affirmed. 

John  Early,  of  Chicago,  for  plaintiff  in  error. 

S.  P.  Douthart,  of  Chicago,  for  defendant  in  error. 

Dunn.  J.  John  Kinnan  recovered  a  judgment  for  $12,625  against 
the  Chas.  B.  Hurst  Company,  the  Appellate  Court  affirmed  the  judgment, 
and  the  record  has  been  brought  here  for  review  by  certiorari. 

The  suit  was  begun  in  the  municipal  court  of  Chicago  on  August  13, 
1913,  for  personal  injuries  received  on  September  4.  1912,  by  the  plaintiff, 
who  was  a  mason  employed  by  the  defendant  in  the  construction  of  a 
•silo  near  Polo,  111.  The  cause  was  transferred  to  the  circuit  court  of 
Cook  county,  and  an  amended  declaration  of  two  counts  in  trespass  on 
the  case  was  filed,  the  first  of  which  alleged  negligence  of  the  employer- 
in  the  erection,  construction,  and  maintenance  of  a  scaffold  upon  which 
the  plaintiff  was  required  to  go  in  the  course  of  his  work,  by  reason  of 
the  msufficiency  of  which  it  broke,  and  the  plaintiff  fell  and  was  injured. 
This  count  alleged  the  willful  negligence  of  the  defendant  contrary  to  the 
.statute  providing  for  the  protection  and  safety  of  persons  in  and  about 
the  construction,  repairing,  alteration,  or  removal  of  buildings,  bridges, 
viaducts,  and  other  structures,  approved  June  3.  1907.  Laws  1907.  p. 
312.  The  other  count  alleged,  generally,  the  negligence  of  the  defendant 
in  the  construction  of  the  scaffold. 

The  proceedings  on  the  trial  have  not  been  preserved,  and  no  bill  of 
exceptions  appears  in  the  record,  which  consists  of  the  declaration,  plea 
of  the  general  issue,  the  order  of  the  court  overruling  the  defendant's  mor 
tions  for  a  new  trial  and  in  arrest  of  judgment,  and  entering?  judgment'' on 
the  verdict.  The  question  presented  is  as  to  the  sufficiency  of  the  declara- 
tion to  sustain  the  judgmejit 

At  the  time  of  the  accident  to  the  plaintiff  the  Workmen's  (Compen- 
sation Act  of  1911  was  in  force.  LawS  1911,  p.  315.  This  act  provided 
that  any  employ.er  covered  by  its  provisions  might  elect  to  provide  and 
pay  compensation  for  injuri^  sustained  by  any  employee  arising  out  of 
and  in  the.  course  of  the  employment  according  to  the  provisions  of  the 
act,  and  thereby  relieve  himself  from  any  liability  for  recovery  of  dan»- 
ages,  except  as  in  the  act  provided,  and  that  every  employer  within  the 
IMt>yision5  of  the  act,  failing  to  file  notice  in  writing  of  bis  election  to 
die  contrary,  should  be  bound  by  tiie  provisions  of  the  act,  and  in  the 
event  of  an  employer's  electing  to  provide  and  pay  compensation  as  pro- 
vided in  the  act  then  every  employee  of  such  employer  should  be  deemed 
to  have  accepted  all  the  provisions  of  the  act  as  a  part  of  his  contract 
of  hiring  tmless  within  30  days  after  such  hiring,  and  after  the  taking 
effect  of  the  act,  he  should  file  notice  to  the  contrary  with  the  secretary 
of  the  state  btireau  of  labor  statistics:  Provided  that,  before  any  such 
employee  should  be  bound  by  the  provisions  of  the  act,  his  employer 
shcHild  either  furnish  to  such  employee  personally  at  the  time  of  his  hir- 
ing, or  post  in  a  conspicuous  place  at  the  plant,  or '  in  tiie  room  or  place 
where  such  employee  was  to  be  employed,  a  legible  statement  of  the  com- 
pensation provisions  pf  the  tict  The  act  by  its'  terms  applied  to  env 
ployers  in  the  business  in  which  the  defendant  was'  engaged,  and  provided 
that  no  common-law  or  statutory  right  to  recover  damages  for  injury  or 
death  sustained  by  any  employee  while  engaged  in  the  line  of  his  duty  as 
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such  employee,  other  than  the  compensation  provided  in  the  act  should 
be  available  to  any  emplo3ree  wfio  had  accepted  the  provisions  of  the  act: 
Provided  that'  when  the  injury  to  the  employee  was  caused  by  the  in- 
tentional omission  of  the  employer  to  comply  with  statutory  safety  regu- 
lations, nothing  in  the  act  should  affect  the  civil  liability  of  the  employer. 

In  Beveridfee  v.  Illinois  Fuel  Ca,  283  111.  31.  119  N.  E.  46,  it  was  held 
that  in  an  action  on  the  case  for  personal  injuries  against  an  employer 
engaged  in  a  business  subject  to  the  provisions  of  the  Workmen's  G)ni- 
pensation  Act  it  was  necessary  to  allege  in  the  declaration  facts  showing 
that  the  defendant  was  not  subject  to  Uie  provisions  of  the  act,  and  this 
allegation  must  be  proved  by  the  plaintiff.  This  rule  was  declared,  also, 
in  Barnes  v.  Illinois  Fuel  Co.,  283  111.  173,  119  N.  E.  48.  I>avis  v.  St 
Paul  Goal  Co.,  286  111.  64,  121  N.  E.  181,  lieynolds  v.  Chicago  City  Rail- 
way Co.,  287  111.  124,  122  N.  E.  371,  and  Bishop  v.  Chicago  Railways  Co, 
290  til.  194.  124  N.  E.  837.  The  cases  in  which  these  decisions  were  made 
all  arose  under  the  act  of  1913  (Laws  1913,  p.  337),  in  which  the -proviso 
in  the  act  of  1911  concerning  the  furnishing  to  the  employee  at  the  time 
of  hiring,  or  posting  in  a  conspicuous  place  at  the  plant,  a  legible  state- 
ment of  the  compensation  provisions  of  the  act,  is  omitted,  and  it  is 
therefore  insisted  that  the  decisions  are  not  applicable  to  the  act  of  1911. 
The  cases  of  Zukas  v.  Appleton  Mfg.  Co.,  279  III.  171,  116  N.  E.  610,  and 
Curran  v.  Wells  Bros.  Co..  281  111.  615,  117  N.  E.  984,  are  relied  oa  as 
holding  that  a  declaration  charging  negligence  and  making  no  ^reference 
to  the  Workmen's  Compensation  Att  stated  a  cause  of  action;  that  the 
defendant  by  failing  to  plead  or  attempting  to  prove  under  the  general 
issue  that  it  was  operating  under  the  Workmen's  Compensation  Act 
waived  tiiat  defense*;  and  diat  the  defendant  was  bound  to  allege  and 
prove  the  posting  of  the  notices  of  the  compensation  provisions  of  the 
act.  These  cases  do  not  decide  any  question  of  pleading.  In  the  first  it 
was  decided  that  the  defendant  by  its  course  of  action  on  the  trial  Had 
waived  the  right  to  insist  upon  the  defect  in  the  declaration  in  not  plead- 
ing the  election  of  the  defendant  not  to  be  bound  l^  the  Workmen's 
Cx)mpensation  Act  Or  the  want  of  proof  on  that  question.  In  the  other, 
the  issue  was  made  by  plea  and  replication  a^  to  the  defendant's  having 
furnished  to  the  employee  or  posted  the  notices  required  by  the  proviso, 
and  the  evidence  on  that  question  was  properly  heard  on  the  issue  thus 
made.  ' 

Before  the  passage  of  any  Workmen's-  Compensation  Act  the  liability 
of  a  master  for  injuries  received  by  his  servant  through  the  neglect  of 
the  master  was  recognized.  The  Workmen's  Compensation  Act  changed 
the  law  in  this  respect  so  that  the  negligence  of  the  master  ceased  to  be 
a  factor  in  his  liability  in  cases  coming  within  the  provisions  of  the  act 
and  liability  was  imposed  upon  him  ior  injuries  received  by  aity  employee 
arising  out  of  and  in  the  course  of  his  employment  without  regard  to 
any  fault  on  the  iKirt  of  the  master.  Since  an  employer  in  the  business 
in  which  the  plaintiff  in  error  \yas  engaged  was  presumed  to  have  elected 
to- provide  and  pay  compensation  according  to  the  provisions- of  the  act 
it  became  necessary,  as  was  held  in  the  cases  cited,  for  an  employee  of 
such  an  employer,  in  order  to  maintain  an  action  for  negligence  at  com- 
mon law  against  his  employer,  to  allege  and  prove  that  the  employer  was 
not  bound  by  the  provisions  of  the  act  The  presumption  in  die  case  of 
the  employee  was  the  reverse  of  that  iu  th*  case  of  the  employer,  for 
while  the  statute  enacted  that  every  employee  of  any  employer  who  had 
elected  to  provide  and  pay  compensation  provided  in  the  act  shoukL  as 
a  part  of  his  contract  of  hiring,  be  deemed  to  have  accepted  all  the  pro- 
visions of  the  act  and  to  be  bound  thereby  unless  he  gave  notice  to  the 
contrary,  still,  in  the  very  clause  which  created  this  presumption  was  a 
proviso,  a  part  of  the  enactment  itself,  that — 

"Before  any  such  employee  shall  be  bound  by  the  provisions  of  this 
act  his  employer  shall  either  furnish  to  such  employee  personally  at  the 
time  of  his  hiring,  or  post  in  a  conspicuous  place  at  the  plant  or  in  the 
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room  or  pl^ce  where  such  employee  is  to  be  employed,  a  legible  statement 
of  the  compensation  provisions  of  this  act." 

Section  3  provided  that  no  common-law  or  statutory  right  to  recover 
damages  for  injury  or  death  sustained  by  any  employee,  o^er  than  the 
compensation  provided,  should  be  available  to  any  employee  who  had  ac- 
cepted the  provisions  of  the  act  Whether  or  not  the  employer  had 
elected  to  provide  and  pay  compensation  in  accordance  with  the  provi- 
sions of  the  act,  the  employee  was  not  barred  by  its  provisions  from  his 
common-law  action  for  neglect  unless  he  also  was  bound  by  the  provisions 
of  the  act  It  was  therefore  unnecessary  to  the  statement  of  a  caiise  of 
action  that  the  declaration  should  allege  that  the  employee  was  not  bound 
by  the  act,  for  the  presumption  was  that  he  was  not  so  bound.  The  rela- 
tion of  master  and  servant  and  their  respective  obligations  continue  the 
same  as  before  the  passage  of  the  Workmen's  Compensation  Act,  except 
as  they  are  changed  by  the  act,  and  when  it  is  claimed  that  the  obligation 
of  either  is  changed  by  the  act  the  facts  must  be  averred  which  show  the 
changed  relation.  The  act  established  certain  presumptions,  and  these 
must  be  given  effect.  What  the  statute  says  shall  be  presumed  it  is  un- 
necessary to  allege.  The  contrary  averment  must  be  made  if  the  fact 
is  to  be  put  in  issue.     Beveridge  v.  Illinois  Fuel  Co.,  supra. 

If  the  cause  of  action  depends  upon  either  the  master  or  the  servant 
or  both,  being  bound  by  the  provisions  of  the  Workmen's  Compensation 
Act,  the  facts  must  be  alleged  showing  that  they  are  so  bound,  or  the  one 
is  bound  whose  being  bound  is  essential  to  the  cause  of  action.  In  this 
case  the  presumption  is  that  the  employer  was  bound  by  the  act  for  the 
statute  so  declares.  The  presumption  is  that  the  employee  was  not  bound, 
for  the  express  provision  of  the  enacting  clause  of  the  statute  was  that 
before  personal  notice  was  given  to  the  employee,  or  notice  posted  in  his 
place  of  employment,  of  a  statement  of  the  compensation  provisions  of 
the  act,  no  employee  should  be  bound  by  such  provisions.  There  was  no 
presumption  of  such  .personal  notice  or  posting  and  no  presumption  that 
the  employee  had  accepted  the  provisions  of  the'  act  and  therefore  it  was 
not  necessary  to  allege  that  he  had  not  done  so.  It  was  only  employees 
who  had,  accepted  the  provisions  of  the  act  to  whom  the  common-law 
right  to  recover  damages  was  not  available.  The  facts  averred  in  the 
declaration  and  the  presumptions  created  by  the  statute  established  that 
the  plaintiff  in  error  was  covered  by  the  terms  of  the  act  but  that  its 
provisions  had  not  been  accepted  by  the  defendant  in  error.  If  the  plain- 
tiff in  error  desired  to  make  the  defense  that  the  defendant  in  error  was 
subject  to  the  provisions  of  the  act,  and  therefore  the  common-law  cause 
of  action  was  not  available  to  him,  it  was  incumbent  on  it  to  allege  and 
prove  this  fact. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


OLD  BEN  COAL  CORPORATION  v.  INDUSTRIAL  COMMISSION 
ET  AL.     (No.  14325.) 

(Supreme  Court  of  Illinois.    Feb.  22,  1922.) 

134  Northeastern  Reporter,  74. 

2.  MASTER   AND  SERVANT— TOTAL   PERMANENT   INCAPAC- 
ITY WITHIN  COMPENSATION  ACT  HELD  NOT  SHOWN. 
In  a  proceeding  under  ihe  Workmen's  Compensation  Act.  held  that 

there  was  no  competent  evidence  upon  which  to  base  a  finding  of  total 

permanent  incapacity  for  work. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  405 [5].) 
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Error  to  Circuit  Court,  Franklin  County;  C.  H.  Miller,  Judge. 

Proceeding  by  Vincent  Jelovka  under  the  Workmen's  Compensation 
Act  to  obtain  compensation  fo(t  personal  injuries,  opposed  by  the  Old  Ben 
Coal  Corporation,  .the  employer.  There  viSLS  an  award  of  compensation, 
which  was  affirmed  by  the  circuit  court,  and  the  employer  brings  error. 
Reversed  and  remanded,  with  directions. 

W.  H.  Hart  and  W.  W.  Hart  both  of  Benton,  for  plaintiff  in  error. 
W.  P.  Secber,  ol  Benton,  for  defendant  in  cnx>r. 

Cabtwsight,  J.  On  November  14,  1919,  the  defendant  in  error,  Vin- 
cent Jelovica,  applied  to  the  Industrial  Commission  for  adjustment  of  his 
claim  against  tfic  plaintiff  in  error  the  Old  Ben  Coal  Corporation,  for 
compensation  on  account  of  an  injury  suffered  by  him  in  the  mine  of  the 
plaintiff  in  error*  on  August  23,  1919.  The  Industrial  Commission  design- 
ated an  arbitrator,  who  heard  the  evidence  and  made  a  finding  that  the 
applicant  was  injured  as  alleged,  that  first  aid,  medical,  surgical  and  hos- 
pital services  had  been  furnished  by  the  plaintiff  in  error,  and  that  $288.10 
had  been  paid  to  the  defendant  in  error  as  compensation.  He  made  ai^ 
award  of  $14.84  per- week  for  23  weeks  and  2  days,  against  which  the 
$288.10  already  paid  was  to  be  credited.  The  applicant  petitioned  for  re- 
view by  the  Industrial  Commission,  and  upon  a  hearing  before  the  Com- 
mission he  testified  to  his  condition  as  it  then  was.  The  Commission  set 
aside  the  award  and  found  that  as  a  result  of  the  injury  the  applicant 
was  totally  and  permanently  incapacitated  for  work,  that  first  aid,  medi- 
cal, surgical,  and  hospital  services  had  been  furnished  by  plaintiff  in  er- 
ror, and  that  $288.10  had  been  paid  as  compensation.  Based  on  these 
findings  the  Commission  made  an  award  of  $14.84  for  239  weeks,  $8.04 
for  one  week,  and  thereafter  a  pension  of  $26.66  per  month  during  life, 
giving  credit  to  the  plaintiff  in  error  for  the  compensation  which  had  been 
pajd.  Upon  a  writ  of  certiorari  sued  out  of  the  circuit  court  of  Franklin 
county  the  writ  was  quashed  and  4he  award  of  the  Industrial  Commis- 
sion confirmed. 

[1]  Counsel  for  plaintiff  in  error  have  presented  to  the  court  an 
argument  that  the  judgment  should  be  reversed  because  the  Workmen's 
Compensation  Act  (Hurd's  Rev.  St  1919.  c.  48.  §§  126-152i),  under  which 
the  award  was  made  and  which  the  judgment  confirmed,  was  vokl  because 
in  conflict  with  the  due  process  clause  of  the  Fourteenth  Amendment  to 
the  Federal  Constitution,  and  counsel  for  defendant  in  error  has  sub- 
mitted an  argument  in  replv  on  that  question.  This  court  reviews  the 
judgment  of  the  court  to  which  the  writ  of  error  was  directed,  and,  the 
constitutionality  of  the  act  not  having  been  raised  or  passed  upon  by  diat 
court,  a  review  of  the  judgment  does  not  involve  the  question.  Odin  Coal 
Co.  v.  Industrial  Com.,  257  111.  392,  130  N.  E.  704. 

[2]  The  applicant  testified  that  before  the  accklent  he  was  a  strong, 
able-bodied  man,  able  to  lift  as  much  as  300  pounds;  that  while  working 
in  the  mine  as  a  loader  a  crossbar  struck  him  on  the  left  side  and  knocked 
him  down;  injuring  his  ribs  and  back,  and  when  he  fell  down  a  rock  fell 
on  him,  which  he  took  off;  that  since  the  accident  he  had  some  pain  in 
his  left  side  and  between  his  shoulders  when  he  stooped  over;  Uiat  he 
coukl  not  sleep  or  lie  down  on  his  left  side;  that  before  the  injury  be 
could  lift  three  times  more 'than  he  could  afterward;  that  he  can  carry 
a  buck^  of  coal  weighing  30  or  40  pounds  into  the  house,  and  might  be 
abl&  to  do  some  job  in  the  mine  where  he  could  just  stand  up  and  would 
not tiaye  to  bend  very  much;  that  he  had  to  stay  in  bed  sometimes  in  the 
daytime  and  could  not  walk' very  far,  and  was  getting  a  little' better,  but 
not  much;  that  Dn  Sheerer  treated  him  for  his  iiyury  and  Dr.  Moore 
examined  him  on  January  8  and  each  of  them*too^  X-iay  pictures  of  him. 
Dr.  Sheerer,  whb  treated  the  applicant  for  his  injury,  testified  and  pro- 
duced X-ray  pictures  taken  by  him,  and  said  that  on  October  15,  when  he 
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was  discharged,  he  was  able  to  relum  to  work.  On  cross-examination  he 
said  there  was  a  little  scoliosis  of  the  backbone,  which  is  commonly  called 
curvature  of  the  spine,  but  he  did  not  associate  it  with  the  injury  and  did 
not  think  it  lessened  the  strenjrth  of  the  applicant  Dr.  Moore,  who  made 
the  exanrination  on  January  8,  testified  that  he  fouiid  nothing  abnormal 
or  defective  as  the  result  of  the  injury,  and  the  X-ray  picture  taken  by 
him  did  not  show  anything  of  that  kind.  On  the  hearing  before  the  In- 
dustrial Commission  the  applicant  testified  that  he  could  not  perform 
work  and  was  not  petting  any  better.  Ignoring  the  testimony  of  the 
doctoics  as.  to  their  examinations  and  opinions  so  far  as  they  conflicted  in 
any  way  with  the  testimony  of  the  applicant,  it  is  apparent  from  his 
testimony  and  the  results  shown  by  the  X-ray  pKtures  that,  while  the 
ability  of  the  applicant  to  work  'had  been  much  reduced,  there  wa§  no 
comi)etent  evid^ice  upon  which  to. base  a  finding  of  total  permanent  in- 
capacity for  work.  For  that  reason  the  judgment  of  thc^circuit  court  will 
be  reversed,  and  the  cause  remanded  to  that  court,  with  directions  to 
again  refer  the  claim  to  the  Industrial  Commission  for  further  considera- 
tion upon  the  record  and  any  further  evidence  the  parties  may  choose  to 
present 

The  judgment  is   reversed,  and   the  cause  remanded   to  the -circuit 
oourt  for  further  proceedings  in  harmony  with  this  opinion. 
Reversed  and  remandedi  with  directions. 


OLD  BEN  COAL  CORPORATION  v.  INDUSTRIAL  COMMISSION 
ET  AL.     (No.  14326.) 

(Supreme  Court  of  .Illinois.  Feb.  22,  1922.) 

134  Northeastern  Reporter,  76. 

1.  MASTER  AND  SERVANT— LOSS  OF  VISION  WITHIN  COM- 

PENSATION ACT  SHOWN. 

In  proceeding  under  the  Workmen's  Compensation  Act,  held,  that 
there  was  competent  evidence  authorizing  a  finding  of  loss  of  vision  as 
the  result  of  accident 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  40516].) 

2.  MASTER  AND  SERVANT— FINDING  OF  FACT  CONCLUSIVE 

UNDER  COMPENSATION  ACT  BEFORE  AMENDMENT. 

Where  the  judgment  of  the  circuit  court  affirming  the  award  under 
Workmen's  Compensation  Act  was  rendered  before  the  amendment  in 
1921*  (Laws  1921.  p.  455),  giving  court  authority  to  weigh  conflicting  evr- 
dence,  the  Supreme  Court  on  writ  of  error  must  affirm  the  judgment 
of  affirmance  if  there  was  any  competent  evidence  to  support  the  award, 
in  the  alienee  of  fraud. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418[6].) 

Error  to  Circuit  Court,  Franklin  (bounty;  C.  H.  Miller,  Judge. 

Proceeding  by  Pete  Ponzi  under  the  Workmen's  Compensation  Act 
to  obtain  compensation  for  ^personal  injuries,  opposed  by  the  Old  Ben 
CotA  Corporation,  the  employer.  There  was  an  award  of  compensation, 
which  was  affirmed  by  the  circuit  court  and  the  employer  brings  error. 
Affirmed. 
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W.  li.  Hart  and  W.  W.  Hart,  both  of  Benton,  for  plaintiff  in  error. 
W.  P.  Seeber,  of  Benton,  for  defendant  in  error. 

Farmer.  J.  Pete  Ponzi  wa^  employed  in  its  mine  by  Ae  Old  Ben 
Coal  Corporation.  While  loading  coal  on  May  7,  1918,  he  was  struck  in 
the  right  eye  by  a  piece  of  coal  and  so  injured  that  "he  was  temporarily 
hindered  from  work.  First  aid,  medical  and  surgical,  was  furnished  by 
the  employer  and  a  small  amount  of  compensation  paid;  The  employee 
retunied  to  work,  and  in  January,  1919,  filed  his  application  for  an  award 
inider  the  Workmen's  Compensation  Act  (Kurd's  Rev.  St  1919,  c.  48, 
§§  126-152i).  It  was  heard  before  an' arbitrator  in  April,  1919,  and  an 
award  made  in  favor  of  the  applicant  of  $12  per  week  for  5Vi  weeks 
for  temporary  total  incapacity  and.  the  further  sum  of  $12  per  week  for 
a  period  of  25  weeks  for  25  per  cent  loss  of  vision  of  the  right  eye.  The 
Industrial  Commission  on  review  approved  the  award  in  August,  1919, 
and  the  circuit  court  affirmed  it  in  June,  1921.  On  the  petition  of  the 
Old  Ben  Coal  Corporation  this  writ  of  error  was  allowed. 

The  only  point  in  dispute  is  whether  there  was  any  loss  of  vision 
of  the  right  eye  as  a  result  of  the  accident  The  applicant  estificd  that 
before  his  injury  his  right  eye  was  as  good  as  his  left,  but  since  his  in- 
jury everytfiing  looked  foggy  before  that  eye  all  the  time ;  that  he  could 
sec  better  with  glasses  than  without  them,  but  after  2  months  there  was 
no  change  in  the  vision  of  his  right  eye.  *  It  was' agreed  at  the  hearing 
before  the  arbitrator  that  Dr.  Edmundson.  an  eye  specialist  of  Mt  Ver- 
non, 111.,  who  had  treated  the*  applicant,  should  make  a  written  report 
which  would  be  considered  as  evidence,  and  that  plaintiff  in  error  would 
send  the  applicant,  at  its  expense,  to  Chicago  for  examination  by  Dr. 
Allport  the  consulting  oculist  of  the  Industrial  Commission  and  that  his 
written  report  should  be  considered  as  evidence.  Both  doctors  reported 
that  the  vision  of  the  eye.  was  slightly  below  normal,  but  that  the  con- 
dition was  not  the  result  of  any  impairment  by  the  accident.  Dr.  Ed- 
mundson said  the  vision  was  the  same  in  both  eyes. 

.  [1.  2]  it  will  be  seen  from  the  date  of  the  injury  and  the  proceed- 
ings resulting  in  the  affirmance  of  the  award  that  judgment  "was  rendered 
before  the  amendment  in  1921  (Laws  1921,  p.  455)  giving  a  court  author- 
ity to  weigh  conflicting  evidence  and  determine  on  which  side  was  the- 
preponderance.  Where  the  Commission  had  jurisdiction  and  there  was 
an  absence  of  fraud,  we  held  that,  where  there  was  any  competent  evi- 
dence to  support  the  award,  this  court  could  not  reverse  tiie  judgment 
because  it  was  contrary  to  the  weight  of  the  testimony.  Parker- Wash- 
ington Co.  V.  Industrial  Board,  274  III.  498.  113  N.  E.  976:  Big  Muddy 
Coal  Co.  V.  Industrial  Board,  279  111.  235,  116  N.  E.  662;  GotMtz  Co.  v. 
Industrial  Board.  278  111.  164,  115  N.  E.  855.  We  do  not  understand  we 
are  authorized  to  weigh  the  evidence  in  this  case  to  determine  whether 
its  weight  and  preponderance  support  the  award,  for  there  was  compet^t 
testimony  tending  to  authorize  it. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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FISCHER  \%  INDUSTRIAL  COMMISSION  kt  al.     (No.  14350.) 

(Supreme  Court  of  Illinois.     Feb.  22,  1922.) 

134  Northeastern  Reporter,  114. 

MASTER  AND  SERVANT  —  APARTMENT  HOUSE  MANAGER 
HELD  NOT  AN  "INDEPENDENT  CONTRACTOR"  LIABLE 
UNDER  COMPENSATION  ACT  AS  EMPLOYER  OF  JANITOR. 
Where  one  was  appointed  agent  for  the  reiiting  and  management  of 
ail  apartment  building  by  an  investment  company  appointed  renting  and 
managing  agent  by-  an  assignment  of  rents  made  by  the  owner  to  secure  an 
issue  of  bonds  purchased  by  the  company  which  gave  him  a  letter  of  ap- 
pointment revocable  at  any  time,  directing  him  to  remit  all  proceeds  above 
his  commissions  and  necessary  expenses,  under  which  he  made  leases  and 
minor  repairs  without  consulting  the  owners,  but  in  engaging  janitors  he 
submitted  their  references  to  the  owner  of  the  equity  for  approval,  held, 
that  he  was  not  an  emrployer  or  an  "independent  contractor"  in  the  man- 
agement of  the  building  so  as  to  render  him  liable  under  the  Workmen's 
Compensation  Act  for  the  death  of  a  janitor;  the  mere  fact  that  an  em- 
ployer does  not  exercise  direct  supervision  €n'er  the  agent  being  insufficient 
to  prove  that  the  agent  is  an  ''independent  contractor." 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 
(For  other   deiinitions,   see   Words   and    Phrases,   First  and    Second 
Series,  Indepeixlent  Contractor.) 

Error  to  Circuit  Court.  Cook  County;  Oscar  M.  Torrison.  Judge. 

Proceeding  uixler  the  Workmen's  Compensation  Act  by  Mary  Hun- 
ter, administratrix  of  Augustus  Robert  Hunter,  deceased,  employee,  to 
recover  compensation  from  John  J.  Fischer,  as  employer.  An  award  to 
claimant  by  the  Industrial  Commission  was  affirmed  by  the  circuit  court, 
and  John  J.  Fischer  brings  error.     Reversed  and  remanded. 

Jasper  M.  Dresser,  of  Chicago  (John  Lyle  Vette,  of  Chicago,  of 
counsel),  for  plaintiff  in  error. 

Landon  &  Holt,  of  Chicago  (John  B.  Fruechtl.  of  Chicago,  of  coun- 
sel), for  defendant  in  error. 

Carter.  J.  Augustus  Robert  Hunter,  a  married  man  48  years  old. 
having  a  wife  and  one  child,  was  in  his  lifetime  the  janitor  of  an  apart- 
ment building  owned  by  Hope  Thompson.  On  April  8,  1919,  while  engaged 
in  putting  in  screens  on  the  second  floor  of  the  building  from  a  ladder 
on  the  outside  of  the  building,  he  fell  to  the  cement  sidewalk  because  of 
the  slipping  or  sliding  of  the  ladder  and  died  the  following  night  without 
regaining  consciousness.  An  application  was  made  by  his  estate  for  re- 
covery before  the  Industrial  Commission.  In  this  application  Thompson 
and  John  J.  Fischer  were  stated  to  be  the  names  of  the  employers.  After- 
ward another  application  for  adjustment  of  claim  was  filed,  stating  that 
Hunter  received  the  injury  while  in  the  employ  of  Thompson,  Fischer, 
Willi^em  R.  Stirling.  Augustus  S.  Peabody,  Alexander  Smith,  James  L.- 
Houghteling,  Jr.,  Burton  Tliomas,  and  E.  M.  Mills.  The  last  of  the  above- 
named  respondents  received  notice  of  the  filing  of  claim  July  13,  1919, 
and  were  notified  of  the  time  of  the  hearing.  During  the  tourse  of  the 
hearing  before  the  arbitrator,  on  motion  of  the  applicant,  Stirling,  Smith, 
Houghteling.  Thomas,  and  Malls,  and  the  copartnership  of  Peabody, 
Houghteling  &  Co.,  were  dismissed  from  the  proceeding.  On  the  same 
day  Feabody,  Houghteling  &  Co.,  tiie  corporation,  was  made  a  party.  On 
July  2,  1919,  the  arbitrator  madte  an  award,  apparently  against  Thonvpson, 
Fbdier,  Peabody.  and  Peabody,  Houghteling  &  Co.,  the  corporation.  From 
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this  decision  of  the  arbitrator,  on  apoeal  for  review  before  the  Industrial 
Commission,  Peabody,  Houghtding  &  Co.  was  dismissed  ffom  tiie  pro- 
ceedings, and  the  Commiission  found  that  Peabody  was  not  a  party  to  the 
cause,  was  never  served  with  notice  and  never  appeared  to  defend,  and 
he  was  dismissed  from  the  case  for  that  reason,  as  the  record  shows.  The 
Commission  found  Thompson  was  not  liable,  that,  the  relatioa  of  em- 
ployer and  employee  did  not  exist  between  him  and  ^Hunter  nor  between 
Hunter  and  Fischer,  but  that  Fischer  was  acting  as  agent  for  a  principal 
who  was  not  made  a  party  to  the  case.  The  circuit  court  to  which  the 
case  was  taken  for  review,  found  that  the  relationship  of  employer  and 
employee  did  exist  between  Hunter  and  Fischer,  and  remanded  the  case 
to  the  Industrial  Commission.  Further  evidence  was  taken,  and  the  In- 
dustrial Commission  found  that  Hunter  and  Fischer  were  under  the  Work- 
men's Compensation  Act  (Kurd's  Rev.  St  1919,  c  48,  §§  126-lS2i),  and 
that  the  employee  sustained  injuries  arising  out  of  and  in  the  course  of 
the  employment  with  Fischer,  as  the  employer.  This  last  decision  of  tibe 
Industrial  Conunission  was  affirmed  on  review  by  the  circuit  court,  and 
from  that  finding  this  writ  of  error  has  been  satd  out 

The  facts  in  this  case  as  to  the  ownership  and  conduct  of  the  prop- 
erty and  the  accident  are  not  seriously  disputed,  and  the  question  argued 
here  by  the  parties  is  whether  or  not  the  relationship  of  Fischer  and  tfie 
deceased  was  such  as  to  render  him  liable  for  the  accident  under  the 
Workmen's  Compensation  Act  A  special  appearance  was  filed  on  bdialf 
of  plaintiff  in  error  before  the  Ind^trial  Commission,  and  it  was  urged 
there,  as  it  has  been  since  in  all  die  proceedings,  that  Fischer  was  not  an 
employer  widiin  the  meaning  ot  the  Workmen's  Compensation  Act  so  as 
to  render  him  liable  under  that  act. 

The  apartment  building  seems  to  have  been  commenced  in  1915,  or 
prior  thereto,  and  completed  in  1916.  In  June,  1915.  John  D.  Farrell,  who 
was  then  the  holder  of  the  legal  title  of  record,  aiul  his  wife,  executed  a 
trust  deed  upon  the  property  to  secure  an  issue  of  bonds  which  Peabody. 
Houghteling  &  Co.  purchased  from  them  to  sell  to  the  public,  and  for 
the  purpose  of  further  securing  this  issue  of  bonds  Farrell  and  his  wife 
in  November,  1915,  executed  an  instrument  of  assignment  to  Augi»tus  S., 
Peabody  (Peabody  holding  the  legal  title  as  trustee)  for  the  benefit  of' 
the  holders  and  owners  of  the  bpnds  for  an  indebtedness  of  about  $140,000, 
turning  over  all  the  rents  and  profits  from  the  building,  and  providing  in 
the  same  for  the  appointment  of  Peabody,  Houghteling  &  Co.  as  exclu- 
sive agent,  or  any  agent  it  may  select,  to  rent  the  premises  and  collect 
the  rents.  It  authorized  the  payment  of  expenses  in  connection  with  the 
care  and  management  of  the  premises;  set  out  in  detail  the  authority 
granted  to  Peabody.  Houghteling  &  Co.  or  its  agent  for  the  renting  of 
the  premises,  the  collection  of  the  rents,  and  the  care  and  management 
of  the  building  as  Peabody,  Houghteling  &  Co.  might  deem  proper  and 
advisable ;  provided  for  the  payment  of  254  per  cent  of  all  sums  collected 
for  renting  the  premises,  and  how  the  sums  collected,  above  the  anoount 
used  for  the  carrying  on  and  repair  of  the  building,  should  l>e  paid  over 
to  John  p.  Farrell  at  stated  times.  Plaintiff  in  error,  Fischer,  had  there- 
tofore been  employed  in  the  office  of  Peabody,  Houghteling  &  Co..  btit 
previous  to  the  transactions  with  reference  to  this  apartment  building  had 
quit  the  exclusive  employment  of  said  company  and  had  gone  into  the 
res^l;  estate^  renting  and  insurance  business  for  himself  in  a  separate  office. 
Some,  of  the  business  that  he  theretofore  managed  vdiile  empjoyed  hy 
Peabody,  Houghteling  &  Co.  was  turned  over  to  him  after  he  left  its 
employ,  to  coRduct  for  it  under  certain  conditions.  In  November,  1915. 
shorjtly  after  Farrell  and  wife  had  assigned  this  property  to  Peabody  as 
trustee  (as  a 'matter  of  fact  for  Peabody,  Houghteling  &  Ca),  the  com- 
pany wrote  the  following  letter  to  Fischer; 

"Until  further  notice  you  will  act  as  our  a^ent  under  a  certain  assign- 
ment of  rents  made  by  John  D,  Farrell  to  Mr.  A.  S.  Peabody  on  No- 
vember 8,  1915,  a  copy  of  which  is  attach^  herewith.    You  will  put  into 
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immediate  effect  all  the  provisions  of  this  assignment  with  the  following 
exception:  You  will  remit  to  us  on  the  first  of  each  month  all  the  pro- 
ceeds above  the  necessary  expenses  and  254  pjer  cent,  commission  men- 
tioned in  this  assignment,  which  you  will  retain  for  your  services." 

Fischer  acted  under  this  authority  in  the  managcinent  and  control  of 
the  apartment  building  even  previous  to  the*  time  all  the  building  was  put 
in  a  rentable  condition;  he  made  ordinary  disbursements,  such  as  for  de- 
corating, etc.,  on  his  own  responsibility;  and  when  any  of  the  building 
was  in  shape  to  rent  he  rented  the  same  and  turned  over  the  rent  to  Pea- 
body,  HoughteHng  &  Co..  as  provided  in  the  letter  just  quoted.  Not  long 
after  Fischer  began  acting  as  the  agent  of  Peabody,  HoughteHng  &  Co., 
but  before  the  accident  in  question,  Hope  Thompson,  ^  lawyer  of  Chicago, 
purchased  the  equity  in  the  apartment  building.  Although  ne  entered  into 
no  agreement'  with  Thompson  as  to  the  ntanagement  and  contn>l  of  the 
building,  Fischer  continued  to  act  as  agent,  sipparently  with  the  approval 
of  Thompson,  as  he  had  previously  acted  for  Peabody,  HoughteHng  &  Ca, 
signing  some  of  the  leases  thereafter  made  in  the  name  of  Thompson  and 
paying  salaries  to  janitors  from  the  rent.  The  testimoiv,  however,  shows 
that  when  he  was  first  seen  by  the  deceased.  Hunter,  as  to  employment 
as  janitor  of  the  building,  Fischer  referred  the  matter  to  Thompson.  The 
evidence  shows  that  about  April  27,  1916,  Hunter  called  on  Fischer  with 
reference  to  being  employed  as  a  janitor  for  the  apartment  buildbig  and 
submitted  references;  that  Fischer  tried  to  got  Thompson  by  telephone 
to  submit  the  preposition  to  him,  but  was  unable  to  reach  him;  that  he 
then  mailed  Hunter's  application,  with  the  letters  of  recommendation,  to 
ThonH>son,  and  in  reply  Thompson  called  Fischer  on  the  telephone  and 
said  that  the  references  were  all  right  and  to  go  ahead  and  engage  Hun- 
ter as  janitor.  Fischer  then  wrote  Hunter  to  that  effect  on  May  2,  1916, 
and  Hunter  was  then  employed  to  work  as  janitor. 

The  evidence  in  the  record  tends  to  show  that  Peabody.  HoughteHng 
&  Co.  turned  over  to  Fischer,  when  he  quit  their  emi^oytnent  as  a  cterk 
in  their  office,  without  any  specific  business  arrangement,  matters  pertain- 
ing to  real  estate  brokerage  and  other  matters  Siat  the  company  asked 
him  to  conduct  for  it,  and  the  only  arrangement  between  Fischer  and  the 
Company  is  shown  by  the  letter  heretofore  quoted.  Peabody  testified  on 
the  trial  that  he  had  the  power  to  discharge  Fischer  as  agent  if  he  desired 
or  deemed  it  necessary  to  do  so,  at  any  time.  Peabody,  HoughteHng  & 
.  Co.,  up  to  within  two  years  previous  to  the  time  of  the  hearing,  'had  been 
a  copartnership,  but  shortly  thereafter  had  changed  to  a  corporation,  and 
it  was  doing  business  as  a  corporation  at  the  time  of  the  arrangement 
with  reference  to  the  apartment  building.  It  acted  as  a  corporation  in 
its  business,  which  was  dealing  in  bonds  and  investment  securities.  Fischer 
testified  that,  when  he  determined  or  was  instructed  to  make  repairs  on 
buildings  as  to  which  he  was  acting  as  agent  for  Peabody.  HoughteHng 
&  Co.,  he  would  get  an  estimate  and  let  the  contract,  usually  to  the  lowest 
bidder,  for  necessary  plumbing  repairs,  minor  carpenter  repairs,  decorat- 
ing, repairs  to  roofs,  and  had  general  superintendence  of  the  buildings; 
that  for  minor  repairs  he  did  not  always  consult  the  owners ;  that  in.  en- 
gaging janitors  he  submitted  their  references  to  the  owner  for  approval; 
that  he  did  not  have  unlimited  authority  to  repair  the  buildings.  He  tes- 
tified further  that  about  75  to  80  per  cent,  of  his  business  on  an  income 
basis  was  from  the  sales  of  real  estate,  and  from  10  to  15  per  cent,  from 
the  renting  business;  that  he  handled  from  60  to  70  buildings,  and  when 
there  was  a  small  repair  on  a  building  he  paid  for  it  out  of  the  rentals 
and  charged  it  to  the  account  of  the  owner  of  the  building;  that  he  did 
the  same  when  he  was  acting  for  Peabody,  Houghteliiig  &  Co.  with  ref- 
erence to  the  apartment  building  here  in  question,  and  did  the  same  with 
reference  to  rentals  and  minor  repairs  after  Thompson  "became  the  owner 
of  the  building.  The  leases  he  used  for  tenants  in  the  building  after  it 
was  owned  by  Thompson  were  on  printed  forms,  on  which  Fischer's  name 
was  printed  as  the  person  to  whom  the  rent  should  be  paid. 
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The  assignment  from  the  original  owner  of  the  building  to  Peabody, 
Houghtding  &  Co.  contains  provisions  with  reference  to  the  renting  of 
the  btdlding,  but  there  is  no  limitation  found  in  such  assignment  upon  the 
agent's  discretion  as  to  the  parties  to  whom  leases  should  be  made,  and 
the  care  and  management  of  the  premises  were  to  be  such  as  the  agent 
deemed  proper  and  advisable,  and  that  rule  seemed  also  to  apply  to  paying 
for  repairs.  This  authority  as  to  the  care  and  management  of  the  build- 
seems  to  have  been  informally  passed  by  Peabody.  Houghteling  &  Co.  to 
Fischer  when  he  took  over  the  management  of  this  apartment  building, 
with  the  understanding  that  he  was  to  retain  out  of  the  rents  the  neces- 
sary expenses  ccmnected  with  the  care  and  management  of  the  building  and 
a  254  per  cent  commission  for  his  services,  and  we  can  reach  no  other 
conclusion  than  that  Fischer,  after  Thompson  took  the  title  to  this  apart- 
ment building,  conducted  the  management  and  control  of  the  building,  as 
to  leasing  and  paying  the  expenses,  in  the  same  manner  as  he  had  con- 
ducted the  same  for  Farrdl,  through   Peabody,   Houghteling  &  Co. 

The  final  order  of  the  Industrial  Commission,  which  was  concurred 
in  by  the  order  of  the  circuit  court,  was  substantially  to  the  effect  that 
plaintiff  in  error,  Fischer,  was  the  only  one  liable  under  the  Workmen's 
Comipensation  Act  for  the  acddent,  and  it  would  appear  from  the  record 
that  Fischer  was  held  on  the  ground  that  he  was  acting  as  employer  in 
the  management,  control,  and  conduct  of  the  apartment  building  at  the 
time  of  the  acddent,  and  this  holding  appears  to  have  been  based  partly, 
if  not  mainly,  upon  the  ruling  of  this  court  in  Storrs  v.  Industrial  Com., 
285  111.  595,  121  N.  E.  267.  The  evidence  in  that  case  showed  that  the 
buildings  which  it  was  alleged  Storrs  maintained  were  buildings  which  he 
himsdf  owned,  and  that  his  sole  occupation  was  maintaining,  repairing, 
and  leasing  such  buildings.  We  think  the  facts  in  that  case  as  to  Storrs' 
connection  with  the  buildings  which  were  maintained  and  controlled  by 
him  were  very  different  from  the  -facts  in  this  case  considering  the  ex- 
tent of  Fischer's  powers  as  to  the  management,  leasing,  and  owtrol  of  the 
apartment  building.  If  Fischer  is  liable  under  the  Workmen's  Compen- 
sation Act  for  this  accident,  it  must  be  upon  a  prindple  somewhat  similar 
to  that  involved  in  holding  an  independent  contractor  liable -under  th^ 
Workmen's  Compensation  Act  because  a  person  whom  he  employed  had 
been  injured  while  in  his  employ. 

Counsel  for  defendant  in  error  argue  that 'plaintiff  in  error  is  liable 
under  the  reasoning  of  this  court  in  Baird  v.  Shipman,  152  111.  16,  23  N. 
E.  384.  7  L.  R.  A,  128,  22  Am.  St  Rep.  504,  where  the  agent  was  hekl  li- 
able for  an  injury  happening  in  a  building  of  the  leasing  and  management 
of  which  the  agent  had  charge  and  control.  In  that  case  the  agent  was 
not  held  liable  as  an  employer  imder  the  Workmen's  Compensation  Act, 
but  because  of  the  common-law  requirement  that  one  must  so  act  with 
that  which  he  controls  as  not  to  injure  another;  and  that  seems  to  be 
the  general  rule  as  to  the  liability  of  an  agent  in  renting  real  estate.  See 
Craroblitt  v.  Perdval-Porter  Co.,  176  Iowa,  733,  158  N.  W.  541,  L.  R.  A. 
1917C,  77,  and  authorities  dted  in  note  on  page  83;  also,  to  the  same 
effect,  Tippecanoe  Loan  &  Trust  Co.  v.  Jester.  180  Inl  357,  101  N.  E. 
915.  L.  R.  A.  1915E,  721.  If  the  plaintiff  in  error  is  liable  ha^,  the  lia- 
bility must  rest,  not  on  the  ground  of  negligence  on  his  part,  but  because 
of  the  contractual  relaition  that  existed  between  him  and  the  owner  in 
the  management  and  control  of  the  building,  he  paying  for  repairs  and 
employing  the  workmen,  including  the  janitor.  The  mere  fact  that  an 
employer  does  not  exercise  direct  supervision  over  the  agent  or  employee 
does  not  prove  thait  the  employee  or  agent  is  an  indepoident  contractor. 
Harper  on  Workmen's  Compensation  (2d  Ed.)  f  105.  It  is  recognized 
that  the  degree  of  control  retained  and  exerdsed  by  the  person  for  whom 
the  work  is  being  done  is  one  of  the  principal  tests  in  determining  whether 
a  person  is  an  employee  or  an  independent  contractor.  E>ecaitur  Railway 
Co.  V.  Industrial  Board,  276  111.  472,  114  N.  E.  915.     But  tiie  nature  of 
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one's  duties  or  the  character  of  his  work  may  |)e  such  that  much  or  little 
supervision  may  be  necessary,  so  that  the  degree  of  actual  supervision 
is  not  a  sure  test  whether  one  is  an  employee  or  an  independent  contrac- 
tor. Franklin  Coal  Co.  v.  Industrial  Com.,  296  111.  329,  129  N.  K  811. 
In  Bristol  &  Gale  Co.  v.  Industrial  Com.,  -292  111.  16,  126  N.  E.,599,  it  was 
said  that  it  is  impossible  to  lay  down  a  rule  by  which  the  status  of  men 
working  and  contracting  together  can  be  definitely  defined  in  all  cases 
as  employees  or'  independent  contractors ;  that  each  case  must  depend  on 
its  own  facts,  and  ordinarily  no  one  feature  of  the  relation  is  determina- 
tive, but  all  must  be  considered  together.  It  is  clear  from  this  record  that 
as  to  many  of  the  minor  details  there  was  little  necessity  for  interference 
with  or  supervision  of  the  agent  or  manager  of  the  apartment  building, 
but  it  is  clear  also  that  he  recognized  his  limited  aujthority  as  agent,  as 
is  shown  by  the  course  he  took  with  reference  to  the  employment  of  the 
deceased. 

In  our  judgment  it  is  manifest  from  this  record  -that  neither  Fischer 
nor  ihe  owner  of  the  building  imderstood  that  Fischer  was  acting  in  an 
independent  capacity,  in  the  sense  that  an  independent  contractor  woukl 
act  under  the  Workmen's  Compensation  Act  when  he  employed  the  de- 
ceased to  do  the  janitor  work  in  the  apartnvent  building.  We  do  not 
think  it  can.be  held  that  under  the  Workmen's  Compensation  Act,  on  the 
facts  shown  in  this  record,  Fischer  was  acting  as  the  employer  of  Hi^nter 
at  the  time  of  the  accident  The  following  authorities  tend  to  uphokl  this 
conclusion:  Bradbury  on  Woricmen's  Compensation  Law  (3d  Ed.)  136; 
Ship  Victoria  v.  Barlow  5  B.  W.  C.  C.  570;  Yolo  Water  &  Power  Co. 
V.  Industrial  Accident  Com.,  35  Cal.  App.  14,  168  Pac  1146;  Pace  v. 
Appanoose  County,  184  Iowa,  498,  168  N.  W.  916,  17  Neg.  &  Comp.  Cas. 
Ann.  682.  and  cases  dted  in  note.  It  is  obvious  that  under  his  letter  of 
appointment  Fischer  could  have  been  discharged  at  any  time  by  Peabody, 
Houghteling  &  Co.  from  his  management  and  control  of  the  apartment 
building,  and  on  this  record  it  necessarily  follows  that  his  authority  after 
the  new  owner  purchased  the  apartifient  building  must  have  been  under 
the  same  conditions  as  before  as  to  the  management  and  control  of  the 
building.  Under  his  relation  with  Thompson  it  seems  impossible  to  hold 
Fischer  as  an  employer  or  as  an  independent  contractor  in  the  manage- 
ment and  control  of  said  building  so  as  to  render  him  liable  for  the  death 
of  Hunter. 

■    The  judgment  of  the  circuit  court  will  be  reversed,  and  the  cau^ 
remanded  to  that  court,  with  directions  to  set  aside  the  order  of  the  In- 
dustrial  Commission,   and   for   such   other   proceedings   as   may   be  re- 
quested by  either  party  tmder  tfie  Workmen's  Compensation  Act. 
Reversed  and  remanded,  with  directions. 


JAMES  O'DONNELL  TEAMING  CO.  v.  INDUSTRIAL  COMMIS- 
SION ET  AL.     (No.  13890.)   . 

(Supreme  Court  of  Illinois.    Feb.  22,  1922.) 

134  Northeastern  Reporter,  156. 

1.  MASTER  AND  SERVANT— FINDING  OF  INDUSTRIAL  COM- 
MISSION SUSTAINED  BY  EVIDENCE  CONCLUSIVE. 
The  finding  of  the  Industrial  Comnwssion  is  '    iclusive  as  to  the  facts 

found  if  supported  by  the  evidence. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  417[7].)' 


Digitized  by 


Google 


538  9  WORKMEN'S  COMPENSATION  L.  J.   (III.)  [May. 

2.  MASTER  AND  SERVANT  —  EVIDENCE  HELD  TO  SUSTAIN 

FINDING  OF  COMPENSABLE  DISABILITY. 

Evidence  before  the  Induatrial  Commisskm  held  to  sustain  the  finding 
of  the  Commission  that  the  paralysis  of  the  employee,  resulting  in  total 
disability,  was  the  result  of  accident,  though  some  of  the  physicians  claimed 
he  was  malingering. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

3.  MASTER  AND  SERVANT  —  COMPENSATION  ACT  PERMITS 

ONE  EXTENSION  OF  TIME  TO  FILE  TRANSCRIPT  OF  PRO- 
CEEDINGS BEFORE  ARBITRATOR, 

Under  Workmen's  Compensation  Act  1915,  §  19(b).  the  Industrial 
Commission  can  grant  only  one  extension  of  time  for  30  days  beyond 
the  20  days  allowed  for  the  filing  of  the  stenographic  report  of  proceed- 
ings before  the  arbitrator,  to  entitle  a  party  to  a  review  by  the  Commis- 
sion. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  414.) 

4.  MASTER  AND  SERVANT— OBJECTION  TO  TURISDICmON  OF 

COMMISSION  TO  REVIEW  COMPENSATION  PROCEEDING 

HELD  TOO  LATE. 

The  lack  of  jurisdiction  on  the  part  of  the  Industrial  Commission  to 
review  the  report  of  the  arbitrator  because  the  report' of  -proceedings 
before  the  arbitrator  was  not  filed  within  the  time  limited  cannot  be  first 
raised  in  the  Supreme  Court. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[3J.) 

Error  to  Circuft  Court,  Cook  (bounty;  Oscar  M.  Torrison,  Judge. 

Proceedings  uiyier  the  Workmen's  Compensation  Act  by  Rkhard 
Fehrenkamp,  employee,  to  recover  compensation  for  injuries,  opposed  by 
the  James  O'Donnell  Teaming  Company,  employer.  An  award  of  com- 
pensation by  the  Inpltcstrial  Commission  was  affirmed  by  the  circuit  court, 
and  the  employer  brings  error.     Affirmed. 

John  Clark  baker,  of  Chicago,  for  plaintiff  in  error. 
Ray  &  Pease,  of  Chicago,  for  defendant  in  error. 

Carter.  J.  Richard  Fehrenkamp^ was  injured  October  22,  1918,  by  a 
motor  truck  on  the  streets  of  Chicago.  It  is  agreed  that  at  the  time  of 
the  injury  he  was  an  employee  of  plaintiff  in  error,  that  both  were  work- 
under  and  subject  to  the  f>rovisions  of  the  Worknten's  Compensation  Act 
(^Jurd's  Rev.  St.  1919,  c.  48.  §§  126-152i).  that  due  notice  was  given  of 
the  injury,  and  demand  for  compensation  duly  made,  and  that  an  allow- 
ance was  made  in  his  favor  for  certain  compensation  by  the  arbitrator, 
and  -later  by  the  Industrial  Commission. 

There  is  no  contentkMi  that  there  was  not  some  evidence  of  some 
disability  from  the  aocklent.  but  it  is  tontended  there  was  not  suifident 
evidence  as  to  total  disability  arising  out  of  the  accident.  The  record 
does  not  contain  the  testimony  of  any  one  who  saw  defendant  in  errw 
struck,  but  directly  after  the  occurrence  he  was  seen  doubled  over  the 
front  fender  of  the  truck,  on  his  stomach,  with  one  foot  dragging  along 
the  pavement  He  was  carried  unconscious  into  a  nearby  freighthouse. 
and  later  removed  to  a  hospital.  He  testified  that  he  was  knocked  un- 
conscious, and  did  not  at  first  realize  he  was  hit;  that  he  was  hurt  in  the 
sido*  and  the  spine;  that  his  right  leg  was  hurt  below  the  knee,  and  the 
leg  -swelled^up;  that  his  shoulder  and  head  and  his  whole  body  hurt  him; 
that  after  remaining  at  the  hospital  3  weeks  he  went  home,  and  was  able 
to  sit  up  and  to  walk  with  the  aid  of  crutches;  that  following  his  injury 
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his  rif:fat  leff  and  right  arm  were  partially  paralyzed,  and  he  could  not  lift 
anythuig.  He  also  statad  that  his  hip  bothered  him,  and  that  at  the  time 
of  the  hearing  he  could  not  use  his  right  leg. 

Several  doctors,  as  well  as  some  of  his  neighbors,  testified  concern- 
ing their  observation  of  the  claimant  as  to  his  condition  since  the  accident 
Tnere  was  considerable  medical  testimony,  some  of  it  to  the  effect  that 
the  .claimant  was  cured  of  the. injuries  resulting  from  the  accident  within 
a  few  wedcs  thereafter,  and  that  later  conditions  were  brought  about  by 
simulation  of  continuing  pain  and  ii^ury,  while  other  doctors  testified 
diat  the  paralysis  was  rtal.  Some  of  die  doctors  testified  that  the  paralv- 
sis  was  functional,  induced  from  mental  attitude,  and  lack  of  use  of  tne 
members.  One  of  the  doctors  testified  that  his  test  was  severe,  and  in  a 
normal  individual  must  produce  signs  of  sensation,  whereas  there  was 
none  on  the  part  of  the  claimant,  but  that,  notwithstanding  this  apparent 
absence  of  sensation,  he  regarded  the  paralysis  as  functional.  There  was 
ample  evidence  by  doctors  and  others  that  the  claimant  appeared  to  be 
affected  in'  the  various  ways  heretofore  mentioned,  and  that  there  was 
restricted  use  of  the  right  arm  and  right  leg,  some  testifying  the  leg  was 
cold  and  lacking  in  sensation;  that  he  appeared  to  suner  pain  and  at 
times  was  unconscious  of  his  surroundings. 

[1,  2]  This  court  has  frequently  stated  that  the  imding  of  the  Indus- 
trial Commission  is  conclusive  as  to  the  facts  found  by  it  if  supported 
by  eVkiehce,  Wasson  Cod  Co.  v.  Industrial  Com.,  296  III.  217.  129  N.  E. 
786;  Halsted  Co.  v.  Industrial  Com..  287  111.  509.  122  N..E.  822;  Heed  v. 
Industrial  Com.,  287  111.  505,  122  N.  E.  801;  Sulzberger  &  Sons  Co.  v. 
Industrial^ Com..  285  111.  223,  120  N.  E.  535;  Pekin  Coopcrzgc  Co.  v.  In- 
dustrial Com.,  285  111.  31,  120  N.  E.  530.  h  is  not  the  court's  province 
to  pass  on  the  weight  of  the  evidence  under  these  authorities.  We  think 
there  was  evidence  to  justify  the  Industrial  Commission's  finding  that  the 
condition  of  the  applicant  was  due  to  the  accident,  and  we  cannot  disturb 
that  finding. 

[3]  It  appears  from  the  record  in  this  case  that thestenographic trans- 
cript of  the  evidence  heard  before  the  arbitrator  wa&  filed  wi»h  the  In- 
dustrial Cdmmission  more  than  50  days  after  the  petition*  for  review  was 
filed.  The  petition  for  review  by  the  Industrial  Commission  was  filed 
June  10.  1919.  In  that  month,  and  every  month  thereafter  until  I^ecem- 
ber,  1920,  a  motion  was  made,  sometimes  by  counsel  for  one  party  to  the 
litigation,  and  sometimes  by  counsel  for  die  other,  and  allowed  in  eadi 
case  every  30  day«.  for  an  extension  of  time  to  file  the  stenographic  trans- 
cript The  decision  of  this  court  in  People  v.  Andrus,  299  111.  50.  132  N. 
E.  223,  was  diat.  under  section  19  of  the  Workmen's  Compensation  Act 
now  in  force,  the  stenographic  transcript  of  the  proceedings  before  the 
arbitrator  was  required  to  be  filed  within  20  days  after  the  decision,  and 
that,  to  relieve  any  hardship  that  may  come  from  such  limitation,  a  pro- 
viso allows  a  single  extension  of  30  days. 

Counsel  for  plaintiff  in  error  concedes  this  state  of  facts,  but  insists 
that  the  por^n  of  the  decisioii  in  the  Andrus  Case  supra  relating  to  the 
point  here  under  discussion,  was  not  necessary  to  the  decision  of  the  case, 
and  was  therefore  dictum,  and  not  controlling;  that  said  decision  is  con- 
trary to  the  holding  on  this  point  in  Sulzberger  &  Sons  Co.  v.  Industrial 
Com.,  supra,  where  the  question,  it  is  argued,  was  squarely  decided,  hold- 
ing that  more  than  one  extension  under  the  statute  was  authorized  by  the 
Industrial  Commission.  It  is  true,  as  suggested  by  counsel  for  plaintiff 
in  error,  diat  this  court  in  the  Sulzberger  Case  apparently  did  hold  as 
counsel  contends,  but  a  careful  examination  of  that  opinion  will  show 
that,  while  the  court  was  ostensibly  construing  paragraph  (b)  of  section 
19  of  the  Workmen's  Compensation  Act  then  in  force  (Laws  of  1915,  p. 
408),  it  could  not  properiy  have  construed  the  amendment  to  the  act  as 
shown  in  the  Laws  of  1915  but  was  construing  the  act  in  force  prior  to 
tiiat  time — that  is,  section  19  of  tiie  Compensation  Act  as  shown  in  the 
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Laws  of  1913,  p.  347.  In  the  Sulzberger  Case  it  is  stated  (285  lit.  p.  225, 
120  N.  E.  536)  : 

"Plaintiff  in  error  also  contends  that  defendant  in  error's  record, 
upon  appeal  from  the  decision  of  the  committee  of  arbitration  to  the  In- 
dustrial Board,  was  not  filed  within  the  time  required  by  the  statute. 
The  petition  for  review  was  filed  December  4,  1914,  and  the  record  was 
filed  with  the  Industrial  Board  March  22,  1915,  several  extensions  of 
time  in  which  to  file  the  record  having  been  granted  in  the  meantime, 
and  each  one  being  granted  before  the  prior  extension  had  expired." 

This  statement  in  the  opinion,  which  is  in  accord  with  the  record  in 
that  case,  shows  the  extensions  of  time  before  the  Industrial  Board  were 
made  not  later  than  March,  1915 ;  that  these  extensions  were  made  before 
the  amendment  to  the  Compensation  Act  shown  in  the  Laws  of  1915;  and 
henoe  the  decision  of  this  court  in  the  Sulzberger  Case  cannot  be  con- 
sidered as  decisive,  or  even  persuasive,  in  construing  the  amendment  to 
the  Compensation  Act  in  the  Laws  of  1915.  Whether  the  holding  of  this 
court  *in  the  Andrus  Case  in  construing  the  provisions  of  the  Compensa- 
tion Act  with  reference  to  the  filing  of  the  stenographic  transcript  should 
be  considered  as  dictum  or  not,  we  think  the  provisions  of  the  statute  as 
to  the  extension  of  time  were  pr(H>erly  contsrued  in  that  case.  We  hold 
that  the  statute  in  force  when  these  proceedings  were  being  heard  be- 
fore the  Industrial  Commission  permitted  only  a  single  extension  of  30 
days  for  filing  the  stenographic  transcript  of  the  proceedings. 

[4]  The  record  shows  here,  without  controversy,  that  the  question  as 
to  the  time  for. filing  the  stenographic  transcript  was  first  raised  on  peti- 
tion for  rehearing  in  this  case,  and  that  no  question  of  that  kind  was 
raised  in  the  circuit  court  or  before  the  Industrial  Commission.  It  has 
more  than  once  been  held  by  this  court  that  the  question  of  want  of  ju- 
risdiction by  the  Industrial  Commission  or  the  circuit  court  cannot  be 
raised  for  flie  first  time  on  a  motion  for  new  trial  in  the  circuit  court, 
or  on  briefs  in  this  court  American  Milling  Co.  v.  Industrial  Board. 
279  111.  560.  117  N.  E.  147;  Chicago  Fucking  Co.  v.  Industrial  Board,  282 
111.  497,  118  N.  E..727.  The  question  of  jurisdiction  because  of  failure 
to  file  the  stenographic  report  within  the  time  required  by  statute  must  be 
held  to  have  been  waived,  and  cannot  now  be  first  raised  here. 

The  judgment  of  the  circuit  court  will  therefore  be  affirmed. 

Judgment  affirmed. 


POCAHONTAS  MINING  CO  INDUSTRIAL  COMMISSION  et  au 

(No.  14332.) 

(Supreme  Court  of  Illinois.     Feb.  22,  1922.) 

134  Northeastern  Reporter,  160. 

2.  MASTER  AND  SERVANT— COMPENSATION  CLAIMANT  RE- 

QUIRED  TO  SUBMIT  TO  PHYSICAL  EXAMINATION  WITH- 

OUT  PAYMENT  OF  AWARD. 

Under  Workmen's  Compensation  Act,  §  12.  requiring  the  employee, 
if  requested  by  the  employer,  to  submit  to  a  physical  examination  under 
penalty  of  having  his  compensation  suspended,  the  employer  is  entitled  to 
have  a  physical  examination  made  of  the  employee  without  being  compelled 
first  to  pay  the  compensation  awarded  by  the  Commission. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  399.) 
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3.  MASTER  AND  SERVANT— COMMISSION  REQUIRED  TO  DE- 

CIDE QUESTION  OF  COMPENSATION  CLAIMANT'S  DUTY 

TO  SUBMIT  TO  TREATMENT. 

Where  there  was  evidence  before  the  Commission  that  the  disability 
claimed  by  the  employee  was  due  to  syphilis,  and  could  be  removed  by  a 
salvarsan  treatment  wliich  was  not  dangerous  in  the  hands  of  a  skillful 
practitioner,  the  employer  was  entitled  to  a  finding  by  the  Commission  as 
to  whether  the  course  of  treatment  was ,  reasonably  essential  to  p«"mJt 
the  employee's  recovery,  and,  if  the  employee  then  refused  to  submit  to 
such  treatment,  was  entitled  to  have  the  compensation  suspended  until  such 
submission  under  Compensation  Act,  §  19,  pars,   (c),   (d).  ' 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  385[18].) 

4.  MASTER  AND  SERVANT— PERMANENT  PARTIAL  DISABIL- 

ITY OF  ARMS  NOT  SHOWN. 

Evidence  held  insufficient  to  sustain  a  finding  of  the  Industrial  Com- 
mission tha*  compensation  claimant  had  permanently  lost  25  per  cent  of 
the  use  of  his  arms  when. the  incompetent  testimony  as  to  the  percentage 
of  loss  of  use  was  eliminated. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [6].) 

5.  MASTER  AND  SERVANT  —  REQUEST  FOR   FINDINGS   IN 

COMPENSATION  CASE  ESSENTIAL  TO  REVIEW. 

Where  the  employer  made  no  request  for  special  findings  by  the  Com- 
mission, it  jcannot  successfully  complain  in  the  court  of  the  cnaracter  of 
the  findings  made  by  the  Commission  in  view  of  Compensation  Act,  §  19, 
par.  (e).  authorizing  the  Commission  in  "its  discretion  to  find  specially 
upon  any  question  of  law  or  fact  submitted  in  writing  by  either  party. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4].) 

6.  MASTER  AND  SERVANT  —  COMPENSATION  ACT  PERMITS 

ONE  EXTENSION  OF  TIME  TO  FILE  TRANSCRIPT  OF  PRO- 

CEEDINGS  BEFORE  ARBITRATOR. 

Under  the  Compensation  Act  as  enacted  in  1915.  and  subsequently, 
authorizing  the  Industrial  Commission  to  extend  the  20  days  permitted 
for  filing  the  stenogrraphic  report  of  proceedings  before  the  arbitrator  for 
review  by  the  Commission,  not  to  exceed  30  days,  the  (Commission  can  . 
grant  only  one  30-day  extensioa 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  414.) 

7.  MASTER  AND  SERVANT  —  OBJECTION  TO  JURISDICTION 

OF  COMMISSION  TO  REVIEW  COMPENSATION  PROCEED- 

ING  HELD  WAIVED  BY  APPEARANCE. 

•AppcaraiKe  before  the  Industrial  Commissic>n  and  participation  in  the 
hearing  waives  the  right  to  raise  the  question  that  the  Industrial  Com- 
mission was  without  jurisdiction  to  review  the  report  of  the  arbitrator 
because  the  transcript  of  the  proceedings  before  Ae  arbitrator  was  not 
filed  within  the  time  required. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[3].) 

8.  MASTER  AND  SERVANT— COMMISSION'S  JURISDICTION  OF 

COMPENSATION  PROCEEDING  AFTER  ARBITRATOR'S  RE- 
PORT ORIGINAL,  NOT  APPELLATE. 

A  review  of  an  arbitrator's  decision  by  the  Commission  is  neither  a 
review  of  the  record  nor  a  trial  de  novo,  but  is  a  combination  of  the  two, 
analogous  to  the  power  of  the  court  to  review  the  report  of  a  master  or 
referee,  and  the  jurisdiction  of  the  Commission  on  such  review  is  origi- 
nal as  distinguished  'frorii  appellate  jurisdiction. 

(For  other*  cases,  see  Master  and  Servant,  Dec.  Dig.  §  414.) 
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9.  MASTER  AND  SERVANT— "JURISDICTION"  OF  COMMISSION 
OF  COMPENSATION  PROCEEDING  AFTER  ARBITRATOR'S 
REPORT  GOVERNED  BY  CRICUIT  COURT  PRACTICE  AS 
TO  FILING  OF  TRANSCRIPT. 

Though  the  Industrial  Commission  is  not  a  judicial  body,  and  per- 
forms no  iudtcial  functions/  so  that  the  legal  term  ** jurisdiction"  is  not 
strictly  applicable  to  it,  that  term  can  be  used  to  designate  the  authority 
of  the  Commission  to  hear  and  consider  cases  under  the  Compensation  Act, 
and  such  jurisdiction  with  reference  to  review  of  the  arbitrator's  report 
is  govenied  by  analogy  to  the  rules  of  practice  applicable  in  circuit  courts. 
(For  other  cases,,  see  Master  and  Servant.  Dec.  Dig.  §  414.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series  Jurisdiction.) 

Error  to  Circuit  Court  St.  Clair  County;  George  A.  Crow,  Judge. 

Proceeding  under  the  Workmen's  Compensation*  Act  by  John  De- 
laurenti,  employee,  to  recover  compensation  for  personal  injuries  op- 
posed by  the  Pocahontas  Mining  Coinpony,  employer.  An  award  of  com- 
pensation by  the  Industrial  (Commission  was  affirmed  by  the  circuit  court, 
and  the  employer  brings  error.     Reversed  and  renwnded,  with  direclions. 

.  .R.  W.  Ropiequet.  and  W.  C.  Ropiequet.  both  of  St.  Louis.  Mo.,  for 
plaintiff  in  error. 

A.  W.  Kerr,  of  Chicago,  and  J.  A:  Londrigan.  for  defendant  in  er- 
ror. 

(jeorge  B.  Gillespie,  of  Springfield,  and  L:  V.  Hill,  of  Hillsboro. 
amici  curiae. 

Duncan,  J.  On  application  for  adjustment  of  his  claim  for  injury 
in  the  mine  of  plaintiff  in  error,  which  he  received  on  October  5.  1918. 
while  employed  as  a  shot  firer.  John  Delaurenti.  was  on  April  19,  1919. 
awarded  by  the  arbitrator  $15  per  week'  for  22  weeks  for  temporary 
total  incapacity,  amounting  to  $330,  all  of  which  was  then  due,  and  was 
paid  by  plaintiff  in  error.  The  arbitrator  further  found  that  he  had  sus- 
tained a  permanent  k>ss  of  25  per  cent  of  the  use  of  each  of  his  arms 
and  a  permanent  loss  of  25  per  cent  of  the  sight  of  each  eye.  and  al- 
lowed him  a  further  stun  for  such  loss  of  his  arms  and  his  sight  of  $15 
per  week  for  150  weeks,  and  also  found  that  the  sum  of  $75  was  then  due 
for  such  loss  of  sight  and  use  of  his  arms.  aAd  that  the  ^remainder  thereof 
should  be  paid  in  weekly  installments,  beginning  with  April  26,  1919. 
On  a  review  the  Industrial  Commission  confirmed  the  award  October  2, 
1919,  merely  finding  that  in  the  opinion  of  the  Commission  the  findings 
and  award  of  the  arbitrator  were  correct  The  Commission  declined  to 
consider  the  petition  of  plaintiff  in  error  to  suspend  the  payment  of  such 
compensatton  lor  failure  of  defendant  in  error  to  accept  medical  treat- 
ment tendered  him  for  his  iiv'uries.  on  the  ground  that  under  its  rul- 
ings compensatiot\  must  be  paid  up  to  the  filing  of  such  petition,  which 
was  not  done.  The  record  of  the  proceedings  of  the  Cbmmission  was 
quashed  in  certiorari  proceedings  before  the  circuit  court  of  Bond  cotuity. 
and  the  cause  was  remanded  for  further  evidence.  Further  evidence 
was  heard,  and  the  (Commission  again  declined  to  conskler^the  petition 
to  suspend  the  compensation  of  defendant  in  error,  and  declined  to  re- 
quire him  to  be  examined  by  the  medical  director  of  the  C^ommission.  or 
by  any  physician  selected  by  it.  at  the  expense  of  plaintiff  in  error,  and 
allow  the  report  of  such  i^ysician  to  be  incorporated  in  the  record  as 
evklence.  On  July  2,  1920,  the  Commission  made  the  same  findings  and 
in  the  same  words  as  in  its  previous  findings,  and  confirmed  the  award 
of  the  arbitrator.    On  June  23,  IS^l.  the  award  of  the  Commission  was 
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approved  and  confirmed  by  the  circuit  court  of  St.  Clair  county,  and  a 
writ  of  error  was  allowed  by  this  court 

The  evidence  in  the  record  bearing  on  the  question  of  injury  to  the 
defendant  in  error's  arms  and  eyes  is  in  substance  the  following:  He 
was  thrown  to  the  ground  in  said  mine  by  an  explosion,  commonly  called 
a  "windy"  oi*  "blown-out"  shot.  He  sustained  burns  all  over  his  body. 
He  testi^ed  that  he  lived  in  Pocahontas,  and  was  34  years  old.  and  when 
injured  was  working  as  a  shot  firer.  Both  of  his  arms  .were  good  arms 
before  the  injury.  He  could  handle  lumps  of  coal  weighing  100  or  125 
potuxis,  and  shovel  coal  as  well  as  any  man.  He  could  handle  and  put 
up  top  pieces  and  heavy  timbers  five  feet  long  and  a  foot  square  when 
he  worked  as  a  timberman.  The  fire  fronv  3ie  explosion  left  scars  on 
his  elbows.  His  head  was  swelled  considerably  from  the  bums  and  in- 
juries. The  back  of  his  right  hand  was  cracked  by  the  burns,  and  there 
was  no  change  in  the  scar  for  four  months.  As  a  shot  firer  he  had  no 
lifting  to  do.  and  his  •arms  would  not  bother  him  in  shot  firing.  His  eyes 
were  injured  also.  .He  never  wore  glasses  before  he  was  hurt,  but  wears 
them  now  because  he  cannot  see  wiiere  he  is  going.  He  can  see  pretty 
near,  but  not.  half  as  far  as  he  could  before  he  was  burned  and  hurt. 
He  does  not  know  people  20  feet  away  without  his  glasses.  He  sees  bet- 
ter with  .them.  Before  he  was  hurt  he  had  good  eyes,  but  never  had  them 
tested  before  he  was  injured.  He  returned  to  the  mine  as  timberman  for 
two  days,  and  also  worked  as  a  jackman.  putting  cars  on  the  track  wfth  a 
jade  when  they  got  off,  and  worked  there  until  he  was  discharged  for 
reasons  not  connected  with  his  injuries.  Over  the  objections  of  plaintiff 
in  error  he  was  allowed  to  testify  that  he  had  lost  40  per  cent,  of  the  use 
of  each  arm  and  of  his  sight  in  both  eyes.  After  the  cause  was  remanded 
for  further  evidence  he  testified  that  he  was  not  running  coal  because 
his  arm  hurts  him.  He  cannot  see  without  glasses,  and  they  would  get 
dusty  in  the  mine.  Before  he  was  injured  he  could  se^  to  write.  Now 
his  eyes  are  not  as  strong  as  before,  and  he  cannot  see  to  read  or  to  sign 
his  name  without  glasses.  He  cannot  see  any  better  than  when  he  ^p- 
peared  at  the  first  hearing.  If  he  takes  a  hammer  and  strikes  hard  with 
it  his  arm  tingles  and  hurts  him,  and  he  is  not  strong  in  his  arms,  hot 
says  his  arms  are  not  stiff  in  any  way.  He  has  full  use  of  the  joints  of 
his  arms  and  at  the  elbows  and  at  his  shoulders  and  in  his  fingers.  He 
runs  a  soft  drink  parlor,  and  lifts  cases  of  near  beer  with  36  bottles  io 
them,  but  denies  that  he>  lifted  half  barrels  of  beer  and  cakes  of  ice 
weighing  near  250  pocmds. 

The  testimony  of  three  physicians  wa^  to  the  effect  that  all  the  burn* 
on  defendant  in  error  were  first  degree  burns  except  as  to  the  arms, 
which  were  second  degree  bums.  There  was  no  swelling  or  discolora- 
tion of  the  eyelids.  They  moved  normally  up  and  down.  There  was  a 
superficial  scar  on  the  outside  of  one  lid.  and  the  inner  lining  was  mod- 
erately chrom'cally  inflamed.  The  conjunctiva  of  the  eyeball  (the  mucous 
membrance  lining  of  the  eyelid  and  covering  the  anterior  part  of  the  eye- 
ball) in  the  lower  half  of  the  right  eye  showed  numerous  minute,  dust- 
like particles.  The  eyeballs  have  normal  positions,  and  move  normally 
in  every  direction.  The  cornea  of  the  right  eye  showed,  on  examina- 
tion with  a  mkroscope,  a  small,  round,  faint,  grayish  opacity  in  the  area 
of  the  pupil,  and  was  an  old  opacity,  •probably  due  to  a  foreign  body 
located  there  at  one  time.  The  cornea  of  the  left  eye  showed  no  signs  of 
disease  or  injury.^  Tiie  anterior  chambers  of  both  eyes  were  clear  and 
normal.  The  irises  of  both  eyes  were  normal  in  color  and  stmcture.  The 
pupth  were  equal,  and  normally  round.  The  lens  and  vitreum  were  nor- 
mad.  The  optic  nerve  and  retina  were  intact.  His  eyes  showed  far- 
sightedness. The  sight  Qf  both  is'equ^l,  six-eighths, ,  and  with  correct- 
ing lenses  he  had  normal,  vision.  He  can  see  at  20  feet  what  the  normal 
can  at  24  feet,  caused  by  tiir-sightedness.  which  is  not  causod  by  burns 
or  infttries,  but  by  faulty  development     The  bums  all  healed  with  new. 
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skin  grrowtt,  and  there  are  only  a  few  superficial  scars  on  each  elbow. 
The  muscles  move  and  act  freely.  There  are  no  adhesions  of  the  skin 
to  the  muscles,  and  no  nerves  involved  underneath  the  skin  or  scars.  The 
skin  is  freely  movable  over  the  tissues  and  over  the  muscles  below,  ex- 
cept in  one  little  spot  over  one  elbow.  There  is  nothing  wrong  with  his 
eyes  due  to  any  bum  or  injury  he  received  in  the  explosion.  His  arms 
are  all  healed,  and  the  injury  to  them  was  only  temporary,  and  not  per- 
manent in  any  degree. 

The  blood  test  of  defendant  in  error  showed  3  plus  positive,  which 
means  a  specific  or  syphilitic  condition,  specific  Defendant  in  error  made 
no  denial  of  having  such  a  condition,  and,  in  fact  did  not  r^y  to  this 
testimony  in  any  manner.  Dr.  F.  J.  Dietz,  of  St  Louis,  Mo.,  a  i^ysidan 
and  surgeon,  recommended  the  salvarsan  treatment  or  salvarsan  injec- 
tion for  this  syphilitic  conditioff,  and  testified  that  he  was  satisfied  that 
it  would  remedy  specifically  the  trouble  that  defendant  complained  of  in 
his  eyes  and  arms,  and  also  testified  that  there  was  no  danger  involved  in 
giving  the  treatment  by  an  experienced  operator.  He  also  stated  there 
might  be  s6me  danger  of  giving  salvarsan  in  the  hands  of  an  inexperi- 
enced operator,  as  well  as  to  a  subject  who  is  not  properly  prepared 
Salvarsan  is  an  arsenic  solution  held  in  suspension,  or  a  solution  of  ar- 
senic and  benzol,  which  is  neutralized  by  adding  a  solution  of  water  and 
sodium  hydrate  and  acid.  He  testified  that  there  are  instances  where  ap- 
parent loss  of  sight,  of  an  eye  was  cleared  up  by  the  administration  of 
salvarsan  solution,  by  checking  an  atrophy  of  the  optic  nerve,  which  adds 
strength  to  the  eye,  but  that  it  will  not  relieve  or  restore  sight  to  an  €3rc 
that  is  lost  On  the  hearing  plaintiff  in  error  made  a  distinct  offer  to  de- 
fendant in  error  of  the  salvarsan  treatment  by  Dr.  Dietz,  all  expenses  of 
hospital  treatment  to  be  paid  for  by  plaintiff  in  error,  and  without  charge 
of  any  kind  to  defendant  in  error,  which  offer  was  refused  by  defendant 
in  error,  as  heretofore  stated. 

Four  residents  of  Pocaihontas — Emery  A.  Rea  and  Guy  Rea,  doing  a 
delivery  garage,  and  draying  business,  Wiley  Paine,  village  oiarshal,  and 
Arthur  Clark,  a  coal  miner —  testified,  in  substance,  to  seeing  defendant 
in  error  handling  large  cakes  of  ice  weighing  from  250  to  300  pounds 
and  half  barrels  of  near  beer  weighing  about  200  pounds  by  unloading,  un- 
assisted, the  beer  and  ice  from  the  rear  end  of  a  dray.  His  manner  o;f 
doing  this  was  by  pulling  them  out  of  the  dray  and  easing  them  to  the 
ground,  a  distance  of  3  or  4  feet,  and  letting  them  drop  most  of  the  way 
so  as  not  to  be  injured  thereby.'  One  of  these  witnesses  testified  positively 
that  he  saw  defendant  in  error  lift  one  of  the  half  barrds  of  beer  and 
put  it  into  an  ice  box,  and  then  lift  a  second  one  and  put  it  on  top  of  the 
first  half  barrel,  unassisted,  and  that  he  thai  piled  chunks  of  ice  clear  .to 
the  top  of  the  ice  box  and  on  top  of  the  half  tiarrel,-  as  high  as  5  feet 
above  the  floor ;  that  the  pieces  of  ice  were  sawed  from  the  larger  pieces 
weighing  250  or  300  pounds,  the  large  pieces  being  sawed  into  3  or  4 
smaller  ones. 

'[1]  The  Commission,  under  the  evidence  in  this  case,  was  required 
to  find  as  ultimate  facts  whether  or  not  the  defendant  in  error  had  sus- 
tained any  permanent  loss  of  the  use  of  his  arms  or  eyes,  and,  if  any* 
what  per  cent,  of  such  loss.  We  have  frequently  ruled  that  lay  witness, 
or  even  an  expert,  cannot  testify  in  direct  terms  that  an  injured  emplojree 
has  lost  any  stated  per  cent,  of  the  use  of  .an  eye  or  of  a  limb,  etc  It  is 
proper  for  an  injured  employee  to  testify  how  and  in  what  manner  his  in-, 
juries  affect  him,  to  detail  his  ability  to  see  or  to  use  his  injured  parts, 
and  his  ability  to  >ork  or  to  use  his  injured  eyes  or  limbs,  and  in  what 
manner  such  use  affects  him.  It  is  proper  for  an  expert  to  testify  as  to 
whether  or  not  a  man*s  vision  is  normal  or  otherwise  and  as  to  the  anaount 
or  extent  of. his  vision  as  disclosed  by  scientific  tests  or  examination,  and 
as  to  the  amount  of  movability  or  apparent  use  he  has  of  an  injured  limb, 
but  he  cannot  answer  in  direct  terms  as  to  what  per  cent,  of  loss  he  has 
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sustained  In  the  use  of  an  eye  or  of  a  limb,  as  such  conclusion  or  finding 
must  be  made  by  the  Commission,  from  the  legitimate  evidence  in  the 
record. 

[2,  3]  Paragraph  (c)  of  section  19  of  the  Compensation  Act  (Kurd's 
Rev.  St  1919,  c.  48,  §  144)  authorizes  the  Commission,  at  its  own  expense, 
to  appoint  a  duly  qualified,  impartial  physician  to  examine  the  injured 
employee  and  report  to  the  Commission.  It  further  provides  that  the  fee 
of  the  physician  for  such  services,  and  the  payment  thereof,  upon  request 
of  either  the  employer,  the  employee,  or  the  beneficiary  affected,  is  sub- 
ject to  review  and  decision  of  the  Commission.  Paragraph  (d)  of  the 
same  section  provides  that,  if  any  employee  shall  persist  ih  insanitary  or 
injurious  practices  which  tend  either  to  imperil  or  retard  his  recovery, 
or  shall  refuse  to  submit  to  such  medical,  surgical,  or  hospital  treatment 
as  is  reasonably  essential  to  promote  his  recovery,  the  Commission  may, 
in  its  discretion,  reduce  or  suspend  the  compensation.  The  employer  is 
entitled  to  a  physical  examination  of  his  employee  by  a  physician  without 
being  compelled  to  pay  the  compensation  awarded  by  the  Commission. 
Hafer  Washed  Coal  Co.  v.  Industrial  Com..  293  III.  425,  127  N.  E.  752. 

.,  Section  1?  of  the  act  (section  137)  requires  the  employee,  if  requested 
by  the  employer,  to  submit  himself,  at  the  expense  of  the  employer  for 
examination  by  a  duly  qualified  medical  practitioner  or  surgeon  selected 
by  the  employer  as  provided  in  that  section,  and,  if  the  employee  refuses 
so  to  submit  himself  for  examination,  or  unnecessarily  obstructs  the  same, 
his  right  to  compensation  payments  shall  be  temporarily  suspended  until 
such  examination  shall  have' taken  place,  etc  Plaintiff  in  error  was  en- 
titled to  a  decision  of  the  Cxmimission  as  to  whether  or  not  the  defendant 
in  error  should  submit  to  the  treatment  for  his  ailments  that  was  tendered 
by  plaintiff  in  error,  and,  if  it  found  that  such  treatment  was  reasonably 
essential  to  promote  his  recovery,  the.  Commission  should  have  entered  an 
order  that  he  submit  to  the  same,  and,  in  case  of  his  refusal,  should  re- 
'duce  or  suspend  the  compensation.  It  seems  to  us  that  an  examination  of 
defendant  in  enror  by  an  impartial  expert  as  to  his  physical  injuries  and 
concfition,  and  his  opinion  upon  the  question  of  the  efficacy  of  the  pro- 
posed treatment  and  desirability  of  the  same,  will  be  most  valuable  to  the 
Commission  in  making  its  decision  as  to  whether  or  not  defendant  in  er- 
ror was  acting  widiin  his  reasonable  discretion  in  refusing  to  submit  to 

.  such  examination  and  treatment,  without  having  his  compensation  sus- 
pended or  reduced.  For  the  failure  of  the  Commission  to  properly  con- 
sider and  act  upon  such  questions,  the  judgment  in  this  case  will  have  to 
be  reversed,  and  the  cause  remanded  for  the  further  consideration  of  the 
Commission. 

[4]  When  the  incompetent  evidence  in  this  record,  as  above  indicated, 
is  eliminated,  we  do  not  tfiink  there  is  any  evidence  in  the  record  that  sup- 
ports the  finding  that  defendant  in  error  has  suffered  25  per  cent,  of  the 
loss  of  the  use  of  his  arms,  but,  as  this  cause  will  have  to  be  remanded 
for  a  further  consideration,  and  as  it  may  be  desirable  to  introduce  fur- 
th^  evidence;  we  shall  not  further  discuss  this  case  upon  the  merits.  * 

[S]  We  have  indicated  heretofore  in  our  decisions  that  the .  Commis- 
sion should  pass. upon  all  controverted  questions  of  fact  raised  in  the 
case,  and  make  findings  in  the  record,  but  that  we  would  not  reverse  a 
judgment  because  of  the  fact  that  the  Commission  had  failed  to  do  so. 
Paragraph  (e)  of  section  19  of  the  Compensation  Act  provides  that  in 
any  case  the  board  may,  in  its  discretion,  find  specially  upon  any  ques- 
tion of  law  or  fact  which  may  be  submitted  in  writing  by  feitfier  party, 
whether  ultimate  or  otherwise.  No  question  whatever  was  submitted  by 
plaintiff  in  error  for  such  a  finding,  smd  it  cannot  therefore  complain  suc- 
cessfully of  the  character  6f  the  Commission's  finding  in  tfiis  case. 

Defendant  in  error  has  presented  the  question  in  this  court  for  the 
first  time  in  this  case  that  the  decision  of  the  arbitrator  must  be  con- 
sidered as  final.    This  contentioa  Is  based  upon  the  proposition  th^t  the 
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Commission  did  not  have  jurisdiction  to  review  the  decision  of  the  arbi- 
trator or  lost  jurisdiction  of  the  case  by  reason  of  the  fact  that  plaintiff 
in  error  failed  to  file  an.  agreed  statement  of  facts  or  stenoffra{>hic  report 
before  the  Commission  within  the  time  required  by  the  statute,  and  the 
decision  of  this  court  in  ihc  case  of  People  v.  Andnis,  299  111.  50,  132 
N.  £.  225,  is  relied  upon  as  sustaining  his  position.  The  case  just  cited 
seems  to  be  regarded  by  the  attorneys  in  this  case  as  in  serious  conflict 
with  some  of  the  -former  decisions  of  this  court,  and,  because  of  the  fact 
or  of  the  supposed  fact,  that  our  former  decisions  are  in  direct  conflict 
with  each  other  upon  this  question,  it  will  be  necessary  for  us  to  distin- 
quish  or  explain  them  at  some  length.  We  are  aided  considerably  in  this 
matter  1^  the  able  briefs  by  plaintiff  in  error  upon  that  question,  as  well 
as.  by  a  very  exhaustive  brief  filed  by  counsel  for.W.  K.  Kavanaugh, 
president  of  the  Coal  Operators'  Association  of  the  Fifth  and  Ninth  cHs- 
tricts  of  Illinois,  and  others,  as  amici  curise. 

The  arbitrator's  award  was  liled  with  the  Industrial  Commission  April 
19,  1919,  and  the  petition  for  review  of  the  arbitrator's  decision  was  filed 
April  25,  1919,  Within  the  time  required  by  the  statute.  Plaintiff  in  error 
requested  and  obtained  four  different  extensions  of  time,  iqf  3  days  each, 
in  which  to  tile  the  stenographic  report  of  the  evidence  before  the  arbi- 
trator, and  .the  stteographitf  report  was  not  tiled  until  September  2.  1919. 
The  petition  to  suspend  compensation  was  ^iled  with  the  Industrial  Com- 
mission Septemoer  10,  1919.  Under  the  provisions  of  paragraph  (b)  of 
section  19  of  the  Compensation  Act,  as  enacted  in  1915  and  1917,  it  was 
an  absolute  requirement  that  the  stenographic  report  should  be  tiled  with 
the  Commission  wijthin  20  days  after  the  receipt  of  a  copy  of  the  decision,, 
or  that  an  agreed  statement  of  facts  appearing  before  the  arbitrator  should 
be  filed  widiin  the  same  time,  and  if  this  provision  was  not  compiled 
with,  the  decision  of  the  arbitrator  should  become  the  decision  of  the 
Commission.  There  was  a  proviso  added  that  the  Commission  for  suf- 
*  ficient  cause  might  grant  further  time  to  file  such  stenogiaphic  report 
or  agreed  statement  of  facts,  not  exceeding  30  days.  These  same  provi- 
sions of  the  statute  continued  in  force  under  the  acts  of  1919  and  1921 
without  any  material  change,  so  far  as  the  question  raised  in  this  case  is 
concerned;  but  the  act  of  1921  (Laws  1921,  p.  456)  added  a  further  pro- 
vision in  paragraph  (c)  of  the  same  section  that,  if  a  reporter  does^  not 
for  anj^  reason  furnish  a  transcript  of  the  proceedings  before  the  arbi- 
trator in  any  case  for  use  on  a  hearing  or  review  before  the  Commission, 
within  30  days  of  the  tiling  of  the  petition  for  review,  the  Industrial  Com- 
mission may,  in  its  discretion,  order  a  trial  de  novo  before  it  in  such  case, 
upon  application  of  either  party.  The  foregoing  provisions"  with  refer- 
ence to  the  time  in  which  the  stenographc  report  or  the  agreed  statement 
of  facts  should  be  filed  with  the  Comnission  was  also  the  law  as  enacted 
in  1913,  except  that  in  the  proviso  of  the  latter  act  if  was  providefl  that, 
for  sufficient  cause  shown,  the  Commission  might  grant  further  time  in* 
which  to  petition  for  review  or  to  tile  such  agreed  statement  of  facts  or 
stenographic  report,  and  there  was  no  limit  placed  upon  the  further  time 
that  9ie  Commission  might  give  on  cause  shown. 

f6,  7]  As  we  said  in  the  Andrus  Case,  supra,  the  condition  upon 
which  the  right  of  review  b:^  the  Commission  depends  is  plainly  declared, 
in  terms  which  cannot  be  misunderstood,  in  all  the  acts  aforesaid  enacted 
since  1913,  and  a  compliance  with  those  terms  is  an  absolute  requirement 
of  the  statute  that  cannot  be  dispensed  with  if  taken  advantage  of  at  the 
proper  time  but  may  be.  waivied.  as  will  be  later  shown.  Oirfy  one  ex- 
tension of  time  is  provided  by  this  statute,  and  that  extension  is  for  30 
days,  and  the  Commission  is  without  authority  to  nudce  any  further  ex- 
tension: Had  defendant  in  error  taken  advantage  of  the  failure  of  plain- 
tiff in  error  to  tile  the  stenographic  report  in  the  time  required  1^  the 
statute  and  in  the  proper  manner  before  the  Commission,  his  claim  that 
the  Conmiission  lost  jurisdiction  of  the  case  would  have  been  available  to 
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him.  But  this  was  not  done.  Defendant  in  error  af>peared  before  the 
Commission,  and  participated  in  the  contest  before  the  Commission  until 
its  "conclusion,  and  he  thereby  waived  all  right  to  raise  the  quesHbn  now 
before  us,  either  in  the  cipcuit  court  or  in  this  court,  as  the  circuit  court 
and  this  court  have  appellate  jurisdiction  of  this  class  of  cases,  and  not 
original  jurisdiction. 

(S,  9]  A  review  of  an  arbitrator's  decision  by  the  Commission,  as 
stated  in  the  Andrus  Case,  supra,  is  sui  generis,  since  it  is  neither  a  re- 
view 6f  the  record  made  by  the  arbitrator  nor  a  trial  de  novo  but  a  com- 
bination of  the  two.  The  transcript  of  the  record  is  to  be  reviewed  by 
the  Commission,  and  the  parties  have  the  right  to  introdtice  further  evi- 
dence, which,  when  taken  and  properly  filed  before  the  Commission,  must 
be  also  considered  by  it  along  with  the  evidence  taken  before  the  arbi- 
trator. The  jurisdiction  of  the  Commission  to  review  the  evidence  before 
the  arbitrator  and  to  consider  an^  further  evidence  properly  presented  to  it 
is  original  jurisdiction  a^  distinguished  from  appellate  jurisdiction.  As  sug- 
gested by  counsel  for  amid  curiae,  the  Industrial  Commission  apijpoints  the 
arbitrator,  and  the  arbitrator  in  his  consideration  of  the  case  is  but  the 
agent  of  the  Commission,  similar  in  character  to  that  of  a  master  in  chan- 
cery or  a  referee  in  bankruptcy,  so  far  as  the  character  of  the  functions 
pef formed  by  the  arbitrator  is  concerned.  The  award  of  the  arbitrator,  like 
the  report  of  the  master  in  -chancery,  may  become  final  by  ks  entry  upon 
the  records  of  the  Commission,  and  does  become  final  if  it  is  not  con- 
tested, but,  if  it  is  contested  before  the  Commission,  the  jurisdiction  of 
the  Commission  to  review  is  original  jurisdiction  as  certainly  as  tiie  action 
of  the  circuit  court  in  reviewing  or  passing  t»pon  the  master's  report  and 
entering  final  deoree  is  original  jurisdiction.  We  recognize  the  fact  that 
the  Industrial  Commission  is  not  a  judicial  body,  and  performs  no  judicial 
functions,  and  have  so  heW.  Savoy  Hotel  Co.  v.  Industrial  Board,  279 
111.  329,  116  N.  E.  712. 

It  is  true,  as  suggested  by  cotmsel  for  plaintiff  in  error,  that  the 
legal  term  ''jurisdktion,"  strictly  speaking,  applies  only  to  courts,  but,  for 
want  of  a  more  apt  term  to  express  what  we  mean,  we  have  heretofore 
applied,  and  will  continue  to  apply,  the  term  *' jurisdiction''  to  the  Indus- 
trial Commission,  by  which  we  are  to  be  understood  as  meaning  the  stat- 
utory authority  given  to  it  to  hear  and  consider  cases  under  the  Compen- 
sation Act  (Kurd's  Rev.  St.  1919.  c.  48.  §§  126-lS2i).  As  tiie  jurisdiction 
of  the  Commission  is  original  jurisdiction,  in  considering  the  question 
now  before  us  the  rules  of  practice  applicable  in  circuit,  courts,  which  are 
courts  of  original  jurisdiction,  by  analogy  are  applicable  to  the 'rules  of 
practice  before  the  Commission,  with  respect,  however,  only  to  the  par- 
ticular question  now  in  hand. 

flOJ  Counsel  for  defendant  in  error  have  presented  this  question  upon 
the  theor>'  that  the  Commission  had  no  jurisdiction  of  the  subject-matter 
of  this  suit  This  theory  is  entirely  erroneous.  The  real  question  is 
whether  or  not  the  Commission  had  jurisdiction  of  this  particular  case 
aivi  of  the  parties  to  the  suit  when  it  made  its  decision.  It  obtained  jui^s- 
diction  of  the  case  when  the  petition  for  review  was  filed  before  it,  as  it 
was  filed  m  apt  time.  It  obtained  jurisdiction  of  the  parties  by  their 
appearance  and  participation  in  the  contest,  and  for  that  reason  never  lost 
jurisdiction  of  the  case  if  it  had  jurisdiction  of  the  subject-matter. 

** Jurisdiction  of  the  subject-matter  does  not  mean  simply  jurisdiction 
of  the  particular  case  then  occupying  the  attention  of  the  court, 'but  juris- 
diction of  the  class  of  cases  to  which  that  particular  case  belongs."  7 
R.  C;  L.  1029. 

[11]  It  cannot  be  doubted,  and  certainly  will  not  for  a  moment  be 
questioned,  that  the  Commission  has  jurisdiction  or  the  statutory  right 
and  power  conferred  upon  it  to  hear  and  determine  the  class  of  cases  to 
which  this  case  belongs.  It  may  not  have  jurisdiction  of  the  particular 
case  in  hand,  or  it  may  lose  jurisdiction   for  a  number  of  reasons  not 
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necessary  now  to  be  stated,  but  there  can  be  no  question  that  it  has 
jurisdiction  of  the  subject-matter  of  this  case  and  all  other  cases  of  like 
character  in  its  class.  The  rule  is  that,  where  a  court  or  a  nonjudicial 
body  has  no  jurisdiction  of  the  subject-matter  of  a  suit  or  controversy 
given  by  the  law  or  by  a  statute,  such  jurisdiction  cannot  be  conferred  by 
agn'eement  of  the  parties  or  by  waiver,  and  that  all  acts  performed  by 
the  court  or  such  nonjudicial  body  where  it  has  no  jurisdiction  of  the  sul>- 
ject-matter  are  null  and  void.  It  is  also  true  th^,  wl>ere  such  jurisdic- 
tion of  the  subject-matter  is  wanting  in  a  court  or  a  nonjudicial  body 
which  has  acted  and  made  iinal  decision  therein,  the  fact  may  be  taken 
advantage  of  at  any  time  on  review  in  a  court  having  appellate  jurisdic- 
tion. These  propositions  are  elementary,  and  have  been  so  frequently 
decided  by  this  court  we  do  not  deem  it  necessary  to  cite  our  decisions. 
It  is  to  be  understood  that  in  these  statements  we  are  talking  of  courts 
and  nonjudicial  bodies  having  original  jurisdiction  as  distinguished  from 
appellate  jurisdiction. 

[12]  Under  the  decisions  of  this  court  it  may  be  broadly  stated  that 
where  a  court  of  original  jurisdiction  has  jurisdiction  of  the  subject-mat- 
ter of  a  suit,  and  the*  parties  enter  their  appearance  before  the  court  and 
contest  their  rights  before  the  court  to  a  final  judgment^  without  objec- 
tion in  any  way  to  the  right  of  the  trial  court  to  hear  the  cause  and  to 
render  such  final  judgment,  it  does  not  matter  in  what  manner  the  par- 
ties were  brought  before  the  court,  and,  on  appeal  or  review  by  writ  of 
erf  or  to  an  appellate  court  or  to  this  court,  the  parties  will  be  absolutely 
bound,  so  far  as  the  question  of  jurisdiction  of  their  persons  and  of  the 
particular  case  asked  to  be  reviewed  is  concerned.  Accordingly  this  court 
has  frequently  held  that,  in  cases  tried  before  the  circuit  court  on  appeal 
from  a  justice  of  the  peace,  or  from  some  county  or  probate  court,  and 
wherein  the  circuit  court  had  jurisdiction  of  the  subject-matter,  and  the 
trials  are  de  novo  in  the  circuit  court,  all  objections  to  process  or  service 
*of  process  in  such  court,  and  all  irregularities  in  taking  an  appeal,  are 
waived,  if  the  case  is  by  appeal,  unless  such  irregularities  in  process  or 
in  bonds  or  in  other  proceedings  on  appeal  are  taken  advantage  of  in  die 
circuit  court,  and  before  any  appearance  is  made  in  the  suit  by  the  party 
questioning  such  irregularities.  In  fact  where  the  circuit  court  has  juris- 
diction of  the  subject-matter  of  a  suit,  and  exercises  original  jurisdiction 
in  trying  and  in  deciding  the  case,  on  reyiew  by  appeal  or  writ  of  error 
it  does  not  matter  how  the  case  got  into  the  circuit  court,  and  the  court 
of  review  will  not  entertain  any  objections  to  irregularities  in  process,  or 
any  other  irregularities  whatever,  in  getting  the  case  into  the  circuit 
"Court  unless  such  objections  were  first  properly  raised  in  the  circuit  court 
in  apt  time.  Our  decisions  have  gone  so  far  as  to  hold  that,  even  where 
a  case  tried  in  the  circuit  court  was  appealed  from  another  court  having 
absolutely  no  jurisdiction  of  the  subject-matter  of  the  suit,  if  the  trial 
in  the  circuit  court  on  appeal  was  de  novo  and  is  a  case  in  which  the  cir- 
cuit court  has  jurisdiction  of  the  subject-matter,  on  review  the  irregular- 
ity that  the  suit  was  first  begun  in  a  court  without  jurisdiction  is  waived 
unless  properly  raised  in  the  circuit  court.  The  folk>wing  are  some  of 
the  many  cases  decided  by  this  court  sustaining  the  propositions  an- 
nounced in  this  paragraph:  Randolph  County  v.  Kails,  18  111.  29:  CruJl 
V.  Keener,  18  111.  65;  Mitchell  v.  Jacobs.  17  111.  235;  Jarrett  v.  Phillips, 
90  III.  237;  Grier  v.  Cable,  159  111.  29,  42  N.  E.  395.  Courts  in  other  ju- 
risdictions  have  made  rulings  similar  to  those  in.  the  cases  ju«r  cited  3 
Corpus  Juris,  1250,  and'Hiotes. 

The  rule  that,  where  a  court  of  original  jurisdiction  has  jurisdiction 
of  the  subject-matter  of  a  suit,  and  is  given  jurisdiction  of  the  proper 
peurties  by  appearance,  it  has  the  power  or  jurisdiction  to  proceed  in  the 
cause  to  final  judgment,  and  that  all  objections  to  irregularities  as  to  pro- 
cess or  as  to  the  manner  in  which  the  suit  was  brought  before  the  court 
are  waived  if  not  properly  raised  in  diat  court  before  appearance,  has 
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been  many  times  applied  by  this  court  to  proceedings  of  the  Industrial 
Commission  on  review  of  the  award  of  an  arbitrator.  In  Tribune  Co.  y- 
Industrial  Com.,  290  111.  402,  125  N.  E.  351,  we  held  that  the  statutory 
provision  that  a  claim  for  compensation  must  be  filed  in  the  time  spe- 
cified by  the  act  was  waived  because  not  properly  objected  to  before  the 
Commission  before  appearance,  and  there  said: 

**The  general  rule  seems  to  be  that  while  the  defendant  may  make  a 
quasi  appearance  for  the  purpose  of  objecting  to  the  manner  in  which  he 
is  brought  before  the  court,, and,  in  fact,  to  show  that  he  is  not  legally 
there  at  all,  *if  he  ever  appears  to  the  merits  he  submits  himself  com- 
pletely to  the  jurisdiction  of  tiie  court  and  must  abide  the  consequences/" 

The  same  ruling  was  made,  and  for  the  same  reason,  in  Storrs  v. 
Industrial  Com.,  285  111.  595,  121  N.  E.  267.  In  American  Milling  Co.  v. 
Industrial  Board.  279  III.  560,  117  N.  E.  147,  the  jurisdiction  of  the  Com- 
mission was  questioned  because  the  record  did  not  show  any  notice  was 
given  to  the  employer,'  and  that  the  claim  was  not  filed  within  six  months 
after  the  accident,  and  the  objections  were  held  waived  because  not  raised 
before  the  Comntission.  In  Chicago  Packing  Co.  v.  Industrial  Board,  282^ 
111.  497,  118  N.  E.  727,.  it  was  for  the  same  reason  held  that  the  objection 
that  the  deceased  was  not  engaged  in  an  extrahazardous  occupation  was 
waived,  and  that  the  board  had  jurisdiction,  because  it  was  stipulated  that 
the  only  question  for  decision  before  the  board  was  whether  the  accident 
arose  out  of  and  in  the  course  of  the  employment.  In  Bloomington, 
Decatur  &  Champaign  Railroad  .Co.  v.  Industrial  Board.  276  111.  454,  114 
N.  E.  939.  and  in  Illinois  Midland  Coal  Co.  v.  Industrial  Board.  277  111. 
333,  15  N.  E.  527,  it  was  held  that,  if  at  any  time  before  the  hearing  the 
stenographic  report  is  properly  authenticated,  the  statute  is  complied  with, 
and  the  board  has  jurisdiction.  Those  two  decisions  are  not  in  conflict 
with  the  decision  in  the  Andrus  Case,  supra,  and  the  decisions  of  the  court 
might  have  well  been  'placed  upon  the  sole  ground  that  the  objections  were 
waived  by  not  taking  advantage  of  them  before  the.  Industrial  Board,  if 
that  had  not  been  done,  or  upon  the  further  ground  that  the  statute  of 
1913  authorized  the  board  to  extend  the  time  for  the  filing  of  such  steno- 
g:raphic  report,  which  authority  for  extension  was  not  then  limited  by  the 
statute.  The  same  is  true  of  the  case  of  Sulzberger  &  Sons  Co.  v.  In- 
dustrial Com.,  285  111.  223,  120  N.  E.  535,  where  several  extensions  of 
time  were  granted  by  the  Commission  to  file  the  stenographic  report,  each 
one  being  granted  before  the  prior  extension  had  expired,  as  that  case 
was  heard  before  the  Commission  under  the  act  of  1913-  It  was  inadver- 
tently said  in  that  case  that  the  case  came  under  the  act  of  1915,  but  the 
decision  was  substantiallv  correct,  and  is  not  in  conflict  with  the  Andrus 
Case. 

We  adhere  to  the  ruling  in  the  Andrus  Case  as  correctly  laying  down 
the  law  in  every  particular  that  was  involved  therein.  It  was  sought  in 
ttat  case  by  mandamus  proceedings  to  compel  the  Commission  to  reinstate 
and  hear  a  petition  for  review  of  the  decision  of  the  arbitrator.  The 
Commission  had  dismissed  the  case  in  question  before  it  because  the  steno- 
crraphic  report  was  not  filed  until  25  days  after  notice  of  the  decision  of 
the  arbitrator,  and  without  having  obtained  any  extension  of  time  for 
that  purpose.  The  Commission  had  therefore  lost  jurisdiction  of  the  case, 
as  an  objection  had  been  made  to  the  Commission  in  apt  time  for  the 
dismissal  of  the  proceedings,  and  there  was  therefore  no  waiver  of  the 
objection  to  the  Commission's  taking  jurisdiction.  The  Commission  could 
not,  theref<M-e,  be  mandantused  to  reinstate  and  hear  the  case,  and  that  is 
the  sum  and  substance  of  what  the  Andrus  Case  .  decided.  In  thj  case 
now^  before  us,  as  already  shown,  defendant  in  error  did  not  raise  any 
objection  .before  the  Commission  to  its  taking  jurisdiction  and  deciding 
the  case,  but  appeared  and  participated  in  the  contest  until  the  Commis- 
sion hkd  entered  its  final  order.     He  therefore  completely  waived  any 
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riflbt  to  raise  the  question  that  the  Conmiissioa  had  lost  jurisdictioii  of 
the  case,  cither  in  this  court  or  in  the  circuit  court 

For  the  reasons  aforesaid,  the  judgnient  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded^  with  directions  to  remand  the  cause  to 
the  G)ainiis8ion  for  further  consideration,  and  with  leave  to  the  parties 
to  introduce  further  evidence  if  they  shall  so  desire. 

Reversed  and  remanded,  with  directions. 


PARADISE  COAL  CO.  v.  INDUSTRIAL  COMMISSION  et  al, 
(No.  14331.) 

(Supreme  Court  of  Illinois.     Feb.  22,  1922.) 

134  Northeastern  {Reporter,  167. 

1.  MASTER  AND  SERVANT  —  EVIDENCE  HELD  NOT  TO  SUP- 
PORT COMPENSATION  AWARD  FOR  PARTIAL  INCAPA- 
CITY. 

Award  for  partial  incapacity  of  coal  miner  under  Workmen's  Com- 
pensation Act,  §  8,  par.  (d),  held  not  supported  by  evidence. 

(For  other  cases,. see  Master  and  Servant,  Dec.  Dig.  §  405 [6].) 

3.  MASTER  AND  SERVANT— COMPENSATION  CLAIMANT  RE- 

QUIRED TO   SUBMIT   TO   PHYSICAL  EXAMINATION   BE- 
FORE DETERMINATION  OF  CLAIM. 

The  employer's  right  under  Workmen's  Compensation  Act,  §  12,  to 
require  an  injured  employee  to  submit  to  an  examination  is  not  restricted 
to  cases  where  the  employer  acknowledge^  his  Fiability  to  make  compen- 
sation payments,  and  )f  an  employee  whose  right  to  compensation  has  not 
been  determined  refuses  to  submit  to  such  examination  at  a  time  and 
place  reasonably  convenient,  his  right  to  compensation  payments  is  sus- 
pended tmtil  such  examination  shall  have  taken  place. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  399.) 

4.  MASTER  AND  SERVANT  —  OBJECTION  TO  JURISDICTION 

OF  COMMISSION  TO- REVIEW  COMPENSATION  PROCEED- 

ING  HELD  WAIVED  BY  APPEARANCE. 

The  objection  that,  because  of  the  failure* to  file  the  stenographic  re- 
port of  the  proceedings  before  the  arbitrator  within  the  statutory  time;  the 
decision  of  the  arbitrator  became  the  decision  of  the  Industrial  Commis- 
sion, Conclusive  upon  all  parties,  and  not  reviewable  either  by  the  Com- 
mission, the  circuit  court  by  certiorari,'  or  by  the  Supreme  Court,  cannot 
be  raised  for  the  first  time  in  the  Supreme  Court,  not  having  been  pres- 
ented to  the  Commission  or  to  the  circuit  court  by  the  employee,  who,  by 
appearing  by  his  counsel  without  objection  to  the  jurisdiction  of  his  per- 
son, waived  any  right  to  raise  the  question  that  the  Commission  had  lost 
jurisdiction  of  the  case. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  ^  418[3].) 

Error  to  Circuit  Court,  St.  Clair  County ;.  George  A.  Crow,  Judge. 

Proceeding  mider  the  Workmen's  Compensation  Act  by  Oliver  I^ 
nis,  employee,  opposed  by  the  Paradise  Coai  Company,  employer.  Awtfd 
of  the  Industrial  Conmiission  was  approved  by  the  circuit  court,  and  the 
employer  brings  error..    Reversed  and  remanded,  with   directions. 
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R.  W.  RofMeqoet  and  W.  C.  Ropiequet,  both  of  St  Low,  Mo.»  for 
plaintiff  in  error. 

A.  W.  Kerr,  of  Chicago,  and  George  I^.  Stone,  of  Marion,  for  de« 
fendant  in  error. 

Dunn,  J.  Oliver  Dtnnis,  an  employee  of  the  Paradise  Coal  Company, 
while  lifting  on  a  car  of  -coal  on  June  17,  1919,  fell  astride  the  rail,  and 
the  car  came  back  against  him,  injuring  his  back  and  one  of  his  testicles. 
He  went  to  a  physician,  Dr.  Daggett,  who  found  him  sufferuig  with 
varicocele,  and  directed  him  to  stay  off  his  feet  as  much  as  possiUe,  and 
to  .lie  on  his  back,  with  his  hips  elevated.  The  doctor  recommendcid  an 
operation  for  varicocele,  and  offered  to  perform  this  ofieratioa  at  the  ex- 
pense of  the  Paradise  Coal  Company,  as  the  latter  ted  authorized  him 
to  do.  Dinnis  dkl  not  avail  himself  of  this  offer,  but  returned  to  work 
on  August  15,  1919.  He  applied  to  the  industrial  Commission  on  Octo- 
ber 2,  1919,  for  an  award  of  compensation,  claiming  temporary  total  and 
partial  disability.  At  the  hearing  before  the  arbitrator  it  was  stipulated 
tiuit  payment  had  been  made  in  full  for  teiT4X>rary  total  disability  up  to  Aur- 
gust  15,  from  which  time  any  compensation  for  further  disability  should 
be  computed,  and  that  the  question  in  dispute  was  as  to  tiie  extent  of 
disability,  and  what,  if  any,  compensation  the  petitioner  was  entitled  to 
on  account  of  such  (Hsability.  On  November  25,  1919,  an  award  was 
made,  finding: 

"Tliat  petitioner  is  entitled  to  have  and  receive  from  respondent  die 
sum  of  $6  per  week  for  a  period  of  407*/t  wedcs,  as  provided  in  para- 
graph (d)  of  section  8  of  said  act,  as  amended  (Htrd's  Rev.  St.  1919,  c 
48,  §  133),  for  the  reason  that  the  injuries  sustained  caused  partial  in- 
capacity for  pursuing  his  usual  and  customary  line  of  employment,  $6 
being  50  per  cent  of  the  difference  between  what  applicant  earned  before 
the  injury  and  what  he  is  able  to  earn  in  some  suitable  employment" 

A  petition  for  (review  was  filed  with  the  Commission,  an4  on  the 
hearing  before  the  Commission,  no  additional  evidence  was  introduced 
except  statements  showing  the  earnings  of  the  claimant  after  Augfust  15, 
1919.  The  Industrial  Commission  coii^rmed  the  award  of  the  arbitrator, 
and  the  circuit  court  of  St  Qair  county,  upon  review  by  certiorari,  ap- 
proved the  award  of  the  Commission.  A  writ  of  error  was  awarded  to 
bring  the  record  before  this  court  for  review. 

[1,  2]  It  was  stipulated  on  the  hearing  before  the  arbitrator  that  the 
weekly  wages  of  the  petitioner  for  the  year  preceding  his  ii^ury  were 
$34.06.  His  testimony  at  the  hearing  on  November  25,  1919,  was  that  his 
wages  after  he  returned  to  work  averaged  about  $4.50  a  day  tmtil  the  last 
pay  day,  which  was  $27  for  a  week  of  6  days.  Paragraph  (d)  of  sec- 
tion 8,  under  which  the  award  was  made,  provides  that  for  partial  incapa- 
city an  injured  employee  shall  receive  compensation  equal  to  50  per  cen- 
tum of  the  difference  between  the  average  amount  which  he  earned  be- 
fore the  accident  and  the  average  amount  which  he  is  earning  or  is  able 
to'  earn  in  some  suitable  employment  or  business  after  the  accident  The 
difference  between  the  earnings  of  the  defend^t  in  error  before  the  acci- 
dent and  ^s^t  he  was  earning  and  what  he  was  able  to  earn,  as  shown 
by  his  testimony,  is  $7.08  a  week,  and  therefore  there  was  no  evidence 
before  the  arbitrator  to  sustain  -a  finding  of  $6  a  week.  The  of^y  addi- 
tional evidence  produced  on  the  hearing  before  the  Commission  showed 
that  from  August  15,  1919,  to  December  31,  1919,  he  earn^  ^52.94,  and 
Aat  from  January  1,  1920,  to  April  30,  1920,  he  earned  $573.91,  whidi  was 
at  the  rate  of  $33.75  a  week,  which  is  33  cents  a  week  less  than  his  earn- 
ings before  his  injury.  The  hearing  before  the  Commission  was  on  May 
26,  1920,  and  it  is  apparent  that  there  was  no  material  difference  betwieen 
the  earning  capacity  of  the  defendant  in  terror  at  that  time  and  his  aver- 
age wages  before  his  injury.  Since  th^re  was  no  other  evidence  on  this 
point  in  the  record,  the  award  cannot  be  sustained.  When  an  employee 
%9 ^VW,  IX — Oomp. 
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is  physically  able  to  work  and  is  able  to  earn  in  a  suitable  employment 
the  san>e  wages  as  he  received  before  he  was  injured  an  award  for  par- 
tial incapacity  is  not  justified.  Voight  v.  Industrial  Com.,  297  111.  109. 
130  N.  E.  470;  Old  Ben  Coal  Corppration  v.  Industrial  Com.,  296  lU. 
229,  129  N.  E.  772. 

[3]  On  the  hearing  before  the  arbitrator  the  plaintiff  in  error  re- 
quested of  the  arbitrator  that  E>r.  Daggett,  who  was  present,  be  permu- 
ted to  examine  the  applicant  to  ascertain  the  extent  of  his  injury,  anu  to 
wha/t,  if  any,  compensation  he  might  be  entitled,  as  authorized  by  section 
12  of  the  Workmen's  Compensation  Act  (Sectkm  137).  The  attorney  for 
the  applicant  objected,  not  on  the  ground  that  it  was  not  a  reasonable  time 
and  place,  but  on  the  ground  that  no  compensation  was  being  paid,  and 
the  arbitrator  sustained  the  objection  on  the  ground  that  he  could  no  or- 
aer  th«  applicant  to  submit  to  an  examination  until  after  it  had  been  de- 
termined he  was  entitled  to  compensation.  The  employer's  right  to  re- 
quire an  injured  employee  to  submit  to  an  examination  is  not  restricted 
to  cases  where  the  employer  acknowledges  his  liability  to  make  compen- 
sation  paytnents,  and,  if  the  employee  refuses  to  submit  to  such  examina- 
tion at  a  time  and  place  reasonably  conveiuent,  his  right  to  compensation 
payments  is  suspemled  until  such  examination  shall  have  taken  place. 
Hafer  Washed  Coal  Co.  v.  Industrial  Com.,  293  111.  425,  127  N.  E.  752, 
Jacks<m  Cool  Co.  v.  Industrial  Com.,  295  111.  18.  128  N.  E.  813. 

[4]  Notice  of  the  decision  of  the  arbitrator  was  given  to  the  plaintiff 
in  error  on  December  8,  1919,  and  the  petition  for  review  was  filed  with 
the  Industrial  Commission  on  December  23.  The  Industrial  Commission 
made  orders  extending  the  time  for  filing  the  stenographic  report  for  30 
days  on  December  23,  1919,  January  27,  1920,  and  February  26,  1920,  and 
the  stenographic  report  was  not  filed  until  March  20,  1920,  more  than  3 
months  after  the  date  of  notification  of  filing  of  the  award.  The  defend- 
ant in  error  has  made  a  motion,  which  was  taken  with  the  case,  to  dis- 
miss the  writ  of  error  and  affirm  the  judgment,  for  the  reason  that,  be- 
cause of  the  failure  to  file  the  stenographic  report  within  the  time  fixed 
by  the  statute,  the  decision  of  the  arbitrator  became  the  decision  of  the 
Industrial  Commission,  conclusive  upon  all  parties,  and  was  not  subject 
to  review  by  the  Commission,  by  the  circuit  court  by  certiorari,  or  by 
this  court  This  question  is  raised  for  the  first  time  in  this  court  It 
was  not  presented  to  the  Industrial  Commission  or  to  the  circuit  court, 
but  the  defendant  in  error  appeared  by  his  counsel,  and  made  no  objectkm 
to  the  jurisdiction  of  his  person,  and  thereby  waived  any  right  to  raise 
the  question  that  the  Commission  had  lost  jurisdiction  of  the  case.  Poca- 
hontas Mining  Co.  v.  Industrial  Com.  (No.  14332)  134  N.  K  160;  Taylor 
Coal  Co.  V.  Industrial  Com.  (No.  14224)  134  N.  E.  169.  The  motkm  wUl 
therefore  be  overruled. 

The  judgment  of  the  circuit  o*UTt  will  be  reversed,  and  the  cause  will 
be  remanded,  with  directions  to  set  aside  the  order  of  the  Industrial  Cora- 
mission  and  remand  the  cause  for  a  further  hearing  and  the  introdaction 
of  further  evidence  if  either  of  the  parties  so  desires. 

Reversed  and  remanded,  with  directions. 
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TAYLOR  COAL  CO.  v.  INDUSTRIAL  COMMISSION  et  al. 
(No.  14234.) 

(Supreme  Court  of  Illinois.     Feb.  22,   1922.) 

134  Northeastern  Reporter,  169 

1.  MASTER  AND  SERVANT  —  COURTS  HAVE  JURISDICTION 
OVER  CERTIORARI  TO  REVIEW  COMPESATION  AWARD 
OF  INDUSTfilAL  COMMISSION  MADE  WITHOUT  JURIS- 
DICTION. 

The  circuit  court  on  certiorari  to  the  Industrial  Commission  and  the 
Supreme  Court  on  writ  of  error  to  circuit  court  judgment  have  jurisdic- 
tion  to  review  an  award  by  the  Industrial  Commission  on  questions  of 
law,  including  whether  the  comnnission  had  jurisdiction  of  the  case,  so 
that  a  writ  of  error  will  not  be  dismissed  because  the  Industrial  Commis- 
sion had  lost  jurisdiction  for  failure  to  file  in  time  the  stenographic  re- 
port of  tiie  proceedings  before  the  arbitrator. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418 [1].) 

4.  MASTER  AND  SERVANT  —  OBJECTION  TO  COMMISSION'S 

JURISDICTIION    OF   COMPENSATION    PROCEEDING 

WAIVED  BY  APPEARANCE. 

The  objection  that  the  Commission  was  without  jurisdiction  to  review 
the  report  of  the  arbitrators  because  of  delay  in  filing  the  stenographer's 
report  of  proceedings  before  the  arbitrators  is  waived  where  the  parties 
appeared  before  the  Commission  without  raising  that  objection,  and  par- 
ticipated in  the  proceedings  by  the  Commission. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418 [3].) 

6.  MASTER  AND  SERVANT— OBJECTION  TO  CONSTITUTION- 
ALITY  OF  COMPENSATION  ACT  HELD  WAIVED. 
Where  the  employer  stipulated  certain  fatts  before  the  Industrial 
Commission,  participated  in  the  proceedings  before  the  Commission,  with- 
out objection,  and  took  credit  for  onnpensation  already  paid  by  virtue  of 
the  Compensation  Act,  it  waived  its  right  to  object  that  the  Compensa^ 
tion  Act,  by  preventing  a  review  of  the  facts  by  the  court,  deprived  it  of 
its  property  wjthout  due  process  of  law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4].) 

Error  to  Circuit  Court,.  Williamson  County ;  D.  T.  Hartwell,  Judge. 

Proceeding  by  Oscar  Hall,  as  employee,  to  recover  compensation  un- 
der the  Workmen's  Compensaition  Act,  opposed  by  the  Taylor  Coal  Com- 
pany, employer.  An  award  of  compensation  by  the  Industrial  Commis- 
sion was  confirmed  by  the  circuit  court,  and  the  employer  brings  error. 
Aflfiormoi. 

Denison  &  Spiller,  of  Marion,  for  plaintiff  in  error. 
A.  W.  Kerr,  of  Chicago,  and  G^rge  R.  Stone,  of  Marion,  for  de- 
fendant in  error. 

Cartwright,  J.  The  defendant  in  error,  Oscar  Hall,  applied  to  the 
Industrial  Commission  for  compensation  for  an  alleged  injury  by  reason 
of  an  accident  arising  out  of  and  in  the  course  of  his  emiplo3rntent  on  Oc- 
tober 24,  1919,  in  the  mine  of  the  plaintiff  in  error,  the  Taylor.  Coal  Com- 
pany. An  arbitrator  heard  the  evidence,  and  made  an  award  of  $14  per 
week  for  16  weeks  for  temporary  total  incapacity,  and  $14  per  week  for 
50  weeks  for  the  reason  that  the  injury  caused  3378  per  cent  permanent 
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loss  of  the  use  of  the  right  hand.  Upon  a  review  by  the  Industrial  GJm- 
mission  the  award  of  the  arbitrator  was  confirmed,  and,  upon  a  writ  of 
certiorari  from  the  circuit  cotut  of  Williamson  county,  the  writ  was 
quashed  and  the  award  affirmied.  This  court  allowed  a  writ  of  error  to 
tile  circuit  court  to  review  the  proceeding. 

The  argument  for  the  plaintiff  in  eiror  is  devoted  to  the  single  pro- 
position that  the  Workmen's  Compensaticm  Act  in  force  before  July  1, 
1«21  (Kurd's  Rev.  St  1919,  c  48,  §§  126-152i),  as  construed  by  this  court, 
prohibits  a  judicial  review  of  berth  law  and  facts  in  accordance  with  the 
general  rules  established  in  our  system  of  jurisprudence  for  the  security 
of  private  rights,  and  is  therefore  in  conflict  widi  the  requirement  of  due 
process  of  law  in  the  Fourteenth  Amendment  of  the  f  eder^  Constitution, 
and  is  null  and  void.  The  sole  reply  of  the  defendant  in  error  to  that 
argument  is  that  the  record  shows  that  no  agreed  statement  of  fa^ts  ap- 
pearing upon  the  hearing  before  the  arbitrator  or, a  correct  stenograpinc 
report  of  the  proceedings  was  filed  with  the  Industrial  Commission  within 
50  days  after  the  plaintiff  tn  error  received  notice  of  the  filii^  of  the 
award,  and  this  is  die  ground  of  a  motion  to  dismiss  the  writ  of  error 
and  affirm  the  decision  of  the  Industrial  Commission. 

[1]  It  will  be  observed  that  the  motion  calls  upon  the  court  to  disclaim 
jurisdiction  of  the  writ  of  error  and  dismiss  the  same  because  of  an  al- 
leged want  of  jurisdiction  in  the  Industrial  Commission,  and  also  to  ex- 
ercise such  jurisdiction  by  affirming  the  decision  of  the  (Commission.  That 
part  of  the  motion  calling  upon  the  court  to  dismiss  the  writ  for  want  of 
jurisdiction  cannot  be  allowed.  Ttie  court  has  jurisdiction,  by  virtue  of 
the  statute^  to  review  judgments  and  orders  of  the  circuit  cotut  under  .the 
Compensation  Act  upon  writ  of  error,  which  the  court  in  its  discretion 
may  order  to  issue  if  applied  for  as  provided  in  the  act,  and  upon  such 
writ  'of  error  niSiy  determine  whether  the  circuit  court  acquired  jurisdic- 
tion- under  the  provisions  of  the  statute,  and,  if  it  had  jurisdictiofi, 
whether  error  was  committed.  By  the  act  in  question  the  circuit  court 
was  given  jurisdiction,  by  writ  of  certiorari  to  the  Industrial  Commission, 
to  review  all  questions  of  law  presented  by  the  record  .except  such  as 
arose  where  a  decision  of  the  arbitrator  or  committee  of  arbitration  had 
beoome  the  decision  of  the  Industrial  (Commission.  No  question  of  ju- 
risdiction of  the  circuit  court  to  review  the  award  in  this  case'  was  pres- 
ented to  or  passed  upon  by  the  circuit  court.  Oscar  Hall  filed  his  motion 
in  writing  to  quash  the  writ  of  certiorari,  and  did  not  raise  any  question 
such  as  is  sought  to  be  raised  here,  but,  anumg  other  things,  averred  as 
follows  : 

"Said  record  shows  that  the  Industrial  Commission  had  jurisdiction 
of  the  subject-matter  and  of  the  parties  and  that  said  decision  is  in  all 
respects  regular  and  legal." 

Not  only  was  no  question  raised  or  passed  upon  by  the  circuit  court 
concerning  die  jurisdiction  of  the  Industrial  Commission,  but  no  objec- 
tion was  made  to  a  review  of  the  award  by  the  Commission.  A  steno- 
graphic report  was  not  filed  within  50  days  after  notice,  but  Hall  ap- 
peared, made  no  objection  to  the  review  by  the  Commission,  and  did  not 
present  in  any  manner  the  proposition  that  the  award  had  become  or 
should  become  the  decision  of  the  Industrial  Commission.  If,  therefore, 
the  question  of  jurisdiction  of  the  Industrial  Commission  or  the  circuit 
court  was  one  that  could  be  waived,  it  was  waived. 

[2,  3]  The  general  rule  as  applied  to  courts  is  that  jurisdiction  of  the 
subject-matter — ^which  means  jurisdiction  of  the  class  of  cases  to  >diidi 
the  particular  case  belongs  axidnot  jurisdiction  of  a  case  vrithin  such  a 
dass-^cannot  be  waived..  The  method  by  which  jurisdiction,  of  a  parti- 
cular case  within  the  general  class  of  cases  is  obtained,  and  any  defects 
or  irregularities  in  respect  thereto,  may  be  waived,- and  arc  waived  unless 
seasonable  objection  is  made  in  accordance  with  the  established  practice. 
O'Brien  v.  People,  216  III.  354.  75  N.  E.  108.  108  Am.  St  Rep.  219,  3 
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Ana.  Cas.  966;  Frariclin  Union  v.  People,  220  111.  355.  71  N.  E.  176,  4 
L.  R.  A.  (N.  S.)  1001,  110  Am.  St  Rep.  248.  Where  a  court  has  juris- 
dkdoll  of  the  subject-matter  and  may  take  jurisdiction  of  a  particular 
case  if  certain  conditions  exist,  and  no  objection  is  raised  to  the  exercise 
of  jurisdiction,  as  in  case  of  a  limitation  barring  a  writ  of  error,  an  ade- 
quate remedy  at  law,  and  the  like,  a  party  will  be  deemed  to  have  waived 
the  jurisdictional  question.  Bumap  v.  Mgfht,  14  111.  303;  Stou«^;v.  Cook, 
41  111.  447;  Crawford  v.  SchmStz,  139  111.  564,  29  N.  E.  40;  Hauger  v. 
Gage,  168  111.  365,  48  N.  E.  142;  Law  v.  Ware,  238  III  360,  87  N.  E.  308; 
Peterson  v.  Manhattan  Life  Ins.  Co.,  244  111.  329,  91  N.  E.  466,  18  Ami. 
Cas.  96;  People  v.  Evans,  262  111.  235,  104  N.  E.  646. 

Counsel  for  plaintiff  in  error  insist  that  no  question  concerning  the 
jttrisdiction  of  the  circuit  court  either  as  to  subject-matter  or  liic  particu- 
lar case  shouU  be  considered,  because  the  court  decided  in  Sulzberger  &^ 
Sons  Co.  V.  Industrial  Com.,  285  111.  223,  120  N.  E.  535,  that  the  Industrial 
Board  might  grant  extensioos  of  time  beyond  30  days  to  file  an  agreed 
statement  or  stenographic  report  The  opinion  in  that  case  has  caused 
considerable  misunderstanding  on  account  of  a  .reference  to  the  wrong 
statute.  The  aoddent  occurred  on  June  8,  1914,  and  petition  for  review 
was  filed  on  December  4,  1914.  Several  extensions  of  time  in  which  to 
file  the  record  were  granted  by  the  Industrial  Board,  and  it  was  filed  on 
March  22,  1915.  The  proceeding,  therefore,  was  under  the  act  of  1913, 
which  required  an  a^eed  statement  of  facts  or  stenographic  report  to  be 
filed  within  20  dasrs  after  the  decision,  but  gave  the  Industrial  Board 
power  to  grant  further  time,  without  limitation,  in  which  either  to  peti- 
tion for  a  review  or  to  file  an  agreed  statement  or  stenographic  report. 
The  proceeding  was  completed  under  tiie  act  of  1913,  and  the  decision  of 
1texx>uxt  was  right  The  court  could  not,  in  the  case  presented,  construe 
the  provisions  of  the  act  of  1915,  which  was  not  in  force,  as  shown  by  the 
dates  given  in  the  opinion,  and  the  quotation  from  that  act  was  an  error. 

[4]  Decisions  respecting  jurisdictioa-,  and  the  authorities  on  that  sub- 
ject, rdate  to  courts  and  judicial  action  under  settled  rules  and  methods 
of  procedtre,  and,  as  applied  to  administrative  boards  or  agencies  acting 
tinder  special  statutes,  they  may  be  somevrhat  confusing.  As  far  as  similar 
rules  can  be  applied  to  such  boards  or  agencies,  an  examination  of  the 
statute  under  which  authority  is  attempted  to  be  exercised  must  be  made 
to  determine  the  question.  The  provision  for  a  review  by  the  Industrial 
Commission  is  peculiar,  partaking  both  of  the  nature  of  a  review  for  er- 
ror and  also  a  trial  de  novo  upon  additional  evidence.  So  far  as  analogies 
.go,  a  mere  review  is  somewhat  jn  the  nature  of  a  writ  of  error,  and,  as 
applied  to  a  court  of  review,  such  a  writ  is  a  new  suit,  in  which  the  court 
obtains  jurisdiction  of  the  particular  case  by  the  filing  of  a  praecipe  and 
issue  of  the  writ,  and  obtains  jurisdiction  of  the  parties  by  the  issue  and 
service  of  process.  An  appeal  is  a  continuation  of  the  same  suit,  and 
jurisdiction  is  acquired  by  complying  with  the  conditions  on  which  the 
appeal  was  allowed  and  tiie  filing  of  the  record  in  the  court  of  review. 
Neither  of  these  mediods  is  precisely  applicable  to  a  review  by  the  Indus- 
trial Commission,  since  there  is  no  writ  and  the  record  is  already  filed 
with  the  Industrial  Conmiission.  The  Commission  already  has  complete 
jurisdiction  of  the  subject-matter,  whidi  is  conferred  by  law,  and  the 
method  of  its  exercise  in  particular  cases  is  prescribed  by  the  statute. 
The  entire  administration  of  the  law  and  the  adjustment  of  claims  for 
compensation  are  committed  to  the  Industrial  Commission.  It  may  desig- 
nate an  arbitrator  or  chairman  of  a  committee  of  arbitration  to  hear  evi- 
dence and  make  a  report,  but  no  jurisdiction  is  given  to  either.  A  ded- 
sicn  of  the  arbitrator  or  committee  is  not  a  judgment  or  in  the  nature 
of  a  judgment,  but,  if  there  is  no  proceeding  for  a  review  within  the 
time  Umited  by  the  statute,  the  decision  rQ>orted  is  to  become  tiie  ded- 
sioo  of  the  Industrial  Commission,  and,  in  the  absence  of  fraud,  is  to 
be  oonchisive.     If  an  award  made  and  rq)orted  to  the  lodu^al  Com- 
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mission  is  assented  to  by  the  parties  by  not  applying  for  a  review,  it  is 
to  be  adopted  by  the  Q>mniissioa  as  its  decision.  In  administering  die 
act  and  exercising  the  authority  conferred  by  it  the  Industrial  GMnmis- 
sion  must  determine  in  each  particular  case  whether  the  conditions  pre- 
scribed by  the  statute  have  been  complied  with,  so  that  the  jurisdiction 
may  be  exercised.  In  Friedman  Mfg.  Co.  v.  Industrial  Com.,  2584  111.  554, 
120  N.  E.  460,  it  was  held  that  jurisdiction  was  acquired  by  the  Industrial 
Board  by  the  application  for  compensation;  that  jurisdiction  of  the  sub- 
ject-madter  of  the  controversy  was  conferred  by  law.  which  gave  the 
board  jurisdiction  of  all  claims  for  accidental  injuries  or  death  arising 
out  of  and  in  the  course  of  employment;  that  the  question  for  what  in- 
juries recovery  could  be  had  involved  a  construction  of  the  act,  and,  if 
the  construction  was  erroneous,  there  might  be  a  review  by  a  writ  of 
error  or  proceeding  in  chancery  to  be  instituted  within  20  days.  In  like 
manner  the  petition  for  review  in  this  case  gave  the  Industrial  Commis^ 
sion  jurisdiction  for  a  review  of  a  case  within  the  general  class  of  cases 
of  which  it  had  jurisdiction.  If  objection  had  been  made  to  the  exercise 
of  jurisdiction  in  the  case  because  the  statement  of  -facts  or  stenogrtaphic 
report  had  not  been  filed  within  the  time  fixed  by  the  statute,  and  the 
decision  of  the  Commission  was  wrong,  it  would  be  subject  to  review  on 
a  writ  of  certiorari  by  the  circuit  court  The  Commission  having  juris- 
diction of  the  subject-mutter.  Hall  waived  any  question  of, the  exercise 
of  authority  by  the  Commission  to  review  the  award.  The  motion  is 
denied. 

As  before  stated,  the  single  claim  of  the  plaintiff  in  error  is  that  the 
Workmen's  Compensation  Act  as  it  existed  at  the  time  of  this  proceeding 
was  in  violation  of  constitutional  rights.  The  stenographic  report  of  the 
proceeding  before  the  arbitrator  contains  the  following: 

"AppearaiKes  and  stipulation  whereby  it  is  agreed  that  Oscar  Hall 
and  Taylor  Coal  Company  were  working  under  and  subject  to  the  provi- 
sion of  the  Workmen's  Compensation  Act  on  the  24th  day  of  October, 
A.  D.  1919;  that  Oscar  Hall  was  in  the  employ  of  the  Taylor  Coal  Com- 
pany *on  the  24th  day  of  October,  A.  D.  1919;  that  he  received  an  injury 
which  arose  out  of  and  in  the  course  of  the  employment  on  that  day ; 
that  respondent  had  notice  of  an  accident  within  30  days  from  the  date 
of  the  injury;  that  demand  for  compensation  was  made  within  6  months, 
as  required  under  the  provisions  of  the  Workmen's  Compensation  Act; 
that  the  annual  earnings  of  petiticmer  for  the  year  preceding  the  injury 
were  $1,248;  that  the  average  wedcly  wage  of  'petitioner  during  said 
year  was  $24  per  week;  that  respondent  paid  petitioner  compensation  to 
the  amount  of  $234." 

[5]  The  objection  to  the  constitutionality  of  the  act  was  first'  made 
in  the  circuit  court,  where  it  was  repeated,  in  varying  language,  « 
ground  for  a  motion  to  quash  the  record.  The  particular  in  which  it  is 
claimed  that  the.  Workmen's  Compensation  Act  violated  the  guaranty  of 
due  process  of  law  relates  solely  to  a  property  right  Such  rights  are 
sacred  from  interference  or  destruction  by  legislative  or  judicial  act,  but 
the  protection  afforded  by  a  constitutional  provision  in  such  cases  may  be 
waived,  and  is  alway.  held  to  be  waiv«i  unless  an  objection  is  raised 
by  the  party  entitled  to  the  benefit  of  the  provision  whenever  it  appears 
that  the  right  is  being  invaded  or  disregarded. 

[6]  After  the  stipulation  plaintiff  in  error  took  part  in  the  proceed- 
ing without  any  objection,  and  took  credit  for  $234  compensation  already 
paid  by  virtue  of  its  provisiftfis.  Both  by  the  express  Isuiguage  of  the 
stipulation  and  by  participating  in  the  hearing  before  the' arbitrator  and 
securing  a  review  under  the  statute  by  the  Industrial  Commission  the 
right  to  question  the  validity  of  the  statute  was  waived,  and  the  plain- 
tiff in  error  cannot  be  permitted  to  raise  it  now.  Wood  v.  Child,  &  111. 
209;  Smith  v.  Bryan.  34  111.  364;  Springfield  &  Illinois  Southeastern  Rail-' 
way  Co.  v.  Hall.  67  III.  99;  Holcomb  v..  People.  79  111.  409;  Dobbins  v. 
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First  Nat.  Bank,  112  111.  553;  Winslow.  v.  People.  117  111.  152.  7  N.  E. 
135;  Illinois  Central  Railroad  Co.  v.  City  of  Wenona.  .163  111.  288,  45  N. 
E.  265;  Woods  v.  Soucy.  166  111.  407.  47  N.  E.  67;  People  v.  Qark.  283 
III.  221.  119  N.  E.  329;  Shoal  Credc  Coal  Co.  v.  Industrial  Com.,  300  111. 
551,  133  N.  E.  218;  Shepard  v.  Barron.  194  U.  S.  553,  24  Sup.  Ct  737, 
48  L.  Ed.  1115;.  6  R.  C.  L.  94;  12  Corpus  Juris,  769.  The  circuit  court 
did  not  err  in  refusing  to  quash  the  record  on  account  of  the  alleged  in- 
validity of  the  act 

It  is  not  claimed  that  the  award  was  incorrect  on  the  merits. 
The  judgment  is  affirmed. 
Judgment  affirmed. 


TAYLOR  COAL  CO.  v.  INDUSTRIAL  COMMISSION  et  al. 
(No.  14225.) 

(Supreme  Court  of  Illinois.     Feb.  22,  1922.) 

lJ4  Northeastern  Reporter,  172. 

1.  MASTER  AND  SERVANT— OBJECTION  TO  DELAY  IN  FILING 

TRANSCRIPT  OF  ARBITRATION  PROCEEDINGS  HELD  TOO 
LATE. 

The  objection  that  the  stenographer's  report  of  the  proceedings  be- 
fore the  arbitrators  was  not  filed  within  time  prescribed  to  give  the  Com- 
mission power  to  review  the  award  of  the  arbitrators,  cannot  be  first 
raised  in  the  Supreme  Court. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[3].) 

2.  MASTER  AND  SERVANT  —  CAUSAL  RELATION  BETWEEN 

EMPLOYMENT    AND    INJURY    IN    FIGHT    ESSENTIAL    TO 

COMPENSATION. 

Where  an  employee  is  injured  in  a  fight  with  another  employee,  the 
fight  must  have  had  its  origin  in  some  risk  in  connection  with  the  en>- 
ployment  to  entitle  the  injured  employee  to  compensation,  since  the  ques^ 
tion  whether  the  injury  arose  out  of  tlie  employment  must  depend  on 
whether  there  was  some  causal  relation  between  the  employment  and  tibe 
injury,  though  it  is  not  necessary  that  the  injury  be  one  which  ought  to 
have  been  foreseen. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 

3.  MASTER  AND  SERVANT— SHOOTING  OF  FOREMAN  BY  EM- 

PLOYEE IN  DISPUTE  OVER  DOCKING  HELD  COMPENSA- 
BLE AS  INJURY  "IN  COURSE  OF  EMPLOYMENT." 
Where  a  mine  top  foreman  was  shot  by  another  employee  in  a  quar- 
rel between  them  over  a  claim  by  the  other  employee  that  the  foreman 
had  unjustly  docked  him,  and  after  the  foreman  had  struck  the  other 
employee,  the  foreman  was  entitled  to  compensation,  since  his  injury  re- 
sulted from  an  accident  in  the  course  of  his  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373 A 
(For  other  definitions,   see   Words   and   Phrases,   First  and   5>ecoiid' 
Series,  Course  of  Employment.) 
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5.  MASTER  AND  SERVANT— OBJECTION  TO  CONSTITUTION- 

ALITY OF  COMPENSATION  ACT  HELD  WAIVED. 

Where  the  employer  appeared  before  the  Industrial  Commission  and 
presented  evidence  on  the  merits  without  objecticm,  it  cannot  tirst  raise 
the  question  that  the  Compensation  Act  is  unconstitutional  when  the  case 
has  reached  the  circuit  court 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [4].) 

6.  MASTER  AND  SERVANT— EVIDENCE  HELD  NOT  TO  SHOW 

PERMANENT  COMPENSABLE  DISABILITY. 

Evidence  in  proceedings  for  compensation  to  an  employee  held  not  to 
sustain  the  Industrial  Commission's  finding  that  the  injury  to  plaintiff's 
arm,  resulting  in  a  partial  loss  of  the  use  thereof,  was  permanent. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [6].) 

7.  MASTER  AND  SERVANT— FINDING  OF  COMPENSABLE  PER- 

MANENT INJURY  CANNOT  REST  ON  CONJECTURE. 

The  evidence  upon  which  the  Industrial  Commission  bases  its  con- 
clusion that  the  injury  was  permanent  should  not  be  a  mere  conjecture  or 
surmise,  but  should  be  a  legitimate  conclusion  from  competent  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [6].) 

Error  to  Circuit  Court,  Williamson  Coimty ;  D.  T.  Hartwell,  Judge. 

Proceedings  by  W.  E.  Padgett,  employer,  for  compensation  under  the 
Workmen's  Compensation  Act,  opposed  by  the  Taylor  Coal  Company.  An 
award  of.  compensation  by  the  Industrial  Commission  was  sustained  by 
the  circuit  court,  and  the  employer  Iwings  error.  Reversed  and  remanded, 
with  directions. 

Denison  &  Spiller,  of  Marion,  for  plaintiff  in  error. 
George  R.  Stone  and  W.  R.  Kee,  both  of  Marion,  for  defendant  in  er- 
ror. 

Carter,  J.  W.  E.  Padgett,  a  married  man  40  years  of  age.  and  having 
a  wife  and  two  children,  both  under  16  years  of.  age,  was  acting  as  top 
foreman  at  the  mine  of  plaintiff  in  error  on  August  14,  1918.  when  he 
was  shot  and  injured  by  an  employee  of  plaintiff  in  error.  Compensation 
was  awarded  Padgett  by  the  arbitrator.  That  award  was  confirmed  by 
the  Industrial  Commission,  and  a  judgment  was  entered  by  the  circuit 
court  sustaining  the  award,  and  the  case  has  been  brought  here  by  \vrit  of 
error  for  further  review. 

[1]  Notice  of  the  decision  of  the  arbitrator,  dated  February  26,  1920, 
was  given  to  the  parties  by  the  Commission.  The  petition  for  review  was 
filed  with  the  Industrial  Commission  March  4,  1920,  and  a  transcript  of 
the  evidence  was  filed  with  the  Commission  June  26,  1920.  The  decision 
on  review  by  the  Industrial  Commission  was  dated  August  11,  1920,  five 
extensions  after  that  date  being  granted  by  the  order  of  the  Industrial 
Commission.  The  circuit  court  confirmed  the  finding  of  the  Industrial 
Commission  in  June,  1921.  It  is  argued  that  the  record  shows  that  no 
agreed  statement  of  facts  or  stenographio  report  was  filed  with  the  Com- 
mission within  50  dJays^after  the  plaintiff  in  error  received  notice  from  the 
Commission  of  the  filing  of  the  award,  and  that  the  stenograp^iic  report 
of  additional  proceedings  before  the  Commission  on  review  was  not  filed 
within  20  days  after  the  plaintiff  in  error  received  notice,  or  within  30 
days  after  such  20  days.  Under  the  reasoning  of  this. court  in  O'Donndl 
Teaming  Co.  v.  Industrial  Com.  (No.  13890)  134  N.  E.  156,  Chicago- 
Sandoval  Coal  Co.  v.  Industrial  Com.  (No.  14201)  134  N.  E.  158.  and 
Pocahontas  Mining  Co.  v.  Industrial  Com.   (No.   14332)    134  N.   E.  16a 
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plaintifP  in  error  cannot   for  the   first   time   raise   that  question   in   this 
court 

It  was  stipulated  in  the  case  that  the  claimant  earned  $1^48  yearly, 
or  $24  per  week,  and  that  he  and  the  coal  company  were  operating  under 
and  subject  to  the  provisions  of  the  \Vbrkmen*s  Compensation  Act  (Hurd's 
Rev.  St  1919,  c.  48,  §§  126-152i)  on  August  14,  1918.  It  appears  from 
the  evidence  that  on  that  date  Padgett  was  acting  as  top  foreman  of  plain- 
tiff in  error  at  nrine  No.  5,  which  position  he  had  held  only  four  or  fiv^c 
days,  liaving  been  dock  boss  for  some  time  previous  to  that;  that  on  that 
date,  between  11:30  and  12  o'clock,  while  he  was  on  his  way  down  from 
the  tipple  going  to  the  office  to  eat  his  lunch,  which  he  had  with  him,  he 
met  -Mose  Sweet,  a  miner,  who  was  then  going  home.  A  dispute  arose 
between  them  as  to  penalty  on  dockjng  that  had  been  imposed  by  Padgett 
upon  Sweet  as  to  his  work  some  three  weeks  previous.  It  would  appear 
that  Sweet  claimed  that  he  had  been  wrongfully  docked  by  Padgett  for  his 
work  on  the  day  in  question.  Following  this  statement  there  was  some 
discussion  and  dispute  between  them,  and  Padgett  testified  that  he  thought 
Sweet  had  a  gun,  and  was  fearful  he  was  going  to  be  shot;  that  he  struck 
Sweet  and  then  turned  and  ran  hurriedly  towards  the  office,  and  Sweet 
shot  him  through  the  arm.  just  below  the  shoulder;  that  he  had  never 
known  Sweet  previous  to  this  time.  There  was  some  testimony  by  other 
employees  of  plaintiff  in  error,  but  most  of  them  agree  that  the  dispute 
arose  over  the  alleged  action  of  Padgett  in  docking  Sweet  as  to  his  work. 
There  is  also  some  evidence  on  the  part  of  certain  witnesses  that  Padgett 
had  injured  his  arm  and  hand  in  previous  fights  with  other  persons  before 
this  trouble;  that  he  had  a  stiff  elbow,  as  well  as  an  injured  kntrckle,  and 
he  had  said  at  different  times  that  his  right  arm  was  not  as  good  as  be- 
fore he  had  these  fights.  Padgett  admitted  that  he  had  injured  a  knuckle 
of  the  third  finger  of  the  right  hand  previous  to  this  shooting.  There  was 
also  some  testimony  on  the  part  of  one  or  two  witnesses  that  Padgett 
hit  Sweet  with  a  blackjack  or  billy  before  Sweet  shot  him.  The  evidence 
showed  that  he  was  injured  by  a  38-caliber  revolver  bullet,  and  the  Indus- 
trial Commission  found  that  he  had  sustained  a  33Va  per  cent,  permanent 
loss  of  the  use  of  his  right  arm, 

[2,  3]  Counsel  for  plaintiff  in  error  argue  tliat  this  accident  did  not 
arise  out  of  and  in  the  course  of  the  employment.  This  court  has  had 
the  question  of  disputes  or  fights  between  employees  under  discussion  In 
several  cases  as  to  whether  or  not  the  injury  arose  out  of  and  in  the 
course  of  the  employment,  and  all  these  decisions  agree  that  the  accident, 
to  be  within  the  Compensation  Act,  must  have  had  its  origin  in  some  risk 
in  connection  with  the .  employment  and  that  no  fixed  rule  to  determine 
what  is  a  risk  of  the  employment  can  be  established;  that  whether  the 
injury  arose  out  of  tibe  employment  must  depend  on  whether  there  was 
some  causal  relation  between  ^e  employment  and  the  injury,  and  while 
it  is  not  necessary  that  the  injury  be  one  which  ought  to  have  been  fore- 
seen or  expected,  it  must  be  one  which,  after  the  event  may  be  seen  to 
have  had  its  origin  in  the  nature  of  the  employment.  Swift  &  Co.  v.  In- 
dustrial Com.,  287  111.  564.  122  N.  E.  796,  and  cases  there  cited.  To  the 
same  effect  see  Qty  of  Chicago  v.  Industrial  Com..  292  111.  406.  127  N. 
E.  49.  15  A.  L.  R.  586,  and  Chicago,  Rock  Island  &  Pacific  Railway  Co. 
V.  Industrial  Com.,  288  111.  126,  123  N.  E.  278.  10  A.  L.  R.  1170.  We  do 
not  think  there  is  any  different  coiKlusion  reached  in  the  reasoning  of  this 
court  in  Marion  County  Coal  Co.  v.  Industrial  Com.,  292  III.  463.  127  N. 
E.  84.  On  the  facts  in  this  case,  under  these  authorities,  it  seems  clear 
that  the  dispute  arose  cut  of  and  in  the  coufse  of  the  emplo3rment  of 
Padgett,  atid  that,  for  the  accident  arising  out  of  this  dispute,  plaintiff 
in  error  was  rightly  held  liable  by  the  Industrial  Commission. 

[4]  Plaintiff  in  error  argues  that  the  Workmen's  Compensation  Act  is, 
unconstitutioiial,  and  that  therefore  the  Industrial  Commission  and  the 
court  had  no  authority  to  make  the  award  in  question  in  favor  of  Padgett. 
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This  court  has  frequently  held  that  a  person  may  waive  the  right  to  raise 
a  constitutional  objection  for  his  persona]  benefit;  that  the  right  to  ques- 
tion the  validity  of  a  statute  may  be  waived  either  by  act  or  omissiock  It 
may  be  participating  in  litigation  which,  by  fair  inference  admowledges 
the  validity  of  the  statute,  or  by  a  course  of  conduct  which  shows  an  in- 
tention to  waive  any  question  as  to  the  validity  of  the  statute,  or  where 
it  would  be  unjust  to  others-  to  permit  objection  afterward  to  be  made. 
The  general  rule  is  that  it  is  the  duty  of  a  person,  whenever  he  regsmls 
his  constitutional  right  as  invaded,  to- raise  an  objection  at  the  earliest 
fair  opportunity,  and  the  failure  to  do  so  amounts  to  a  waiver  of  the 
right  See  the  reasoning  of  this  court  in  Shoal  Creek  Coal  Co.  v.  In- 
dustrial Com.,  300  111.  551,  153  N.  E.  218,  Chicago-Sandoval  Coal  Co.  v. 
Industrial  Com.,  supra,  and  Pocahontas  Mining  Co.  v.  Industrial  Com., 
supra,  and  abthorities  cited  in  those  cases. 

[5]  Plaintiff  in  error  first  raised  the  question  as  to  the  constitution- 
ality of  the  Workmen's  Compensation  Act  when  the  case  i^eached  the  cir- 
cuit -court  Both  parties  appeared  before  the  Industrial  Commission  and 
presented  evidence  on  the  merits  without  objection  as  to  the  jurisdiction; 
hence  they  cannot  raise  the  constitutional  question  as  to  such  jurisdiction. 

[61  The  finding  of  the  Industrial  Ojmmission  was  that  Padgett  has 
been  permanently  injured,  and  the  award  was  made  in  accordance  with 
that  view.  VVe  do  not  think  the  record  shows  satisfactorily  that  Padgett 
is .  permanently  injured.  Dr.  Gardner  testified  that  there  was  no  perma- 
nent injury.  Dr.  Black  testified  that  at  the  date  of  the  hearing  on  review 
Padgett  had  a  partial  wrist  drop  and  a  partial  paralysis  of  the  extensor 
muscles  of  the  foreann,  and  that  there  was  a  lack  of  feeling  in  the  arm; 
that  he  could  not  say  whether  the  condition  would  improve  or  get  worse 
in  the  future.  There  was  some  testimony  to  the  effect  that  Padgctfs 
right  arm  was  normal  except  as  to  the  finger  on  the  right  hand,  the  in- 
jury to  which,  the  testimony  tends  to  show,  was  the  result  of  a  prior  in- 
jury. Padgett  testified  before  the  Commission  and  showed  his  elbow  and 
shoulder,  stating  that  he  had  a  wrist  drop. 

[7]  Beyond  dqubt  the  evidence  upon  which  the  Industrial  Commis- 
sion bases  its  conclusion  as  to  a  permanent  injoiry  should  not  be  a  mere 
conjecture  or  surmise,  but  should  be  a  legitimate  conclusion  from  the 
competent  evidence  before  it.  Under  this  rule  the  evidence  does  not  sup- 
port the  finding  that  there  was  a  permanent  injur>'. 

For  the  reason  that  the .  permanent  character  of  the  injury  is  not 
satisfactorily  shown  in  the  evidence,  the  judgement  Of  the  circuit  court 
will  be  reversed,  and- the  cause  remanded  to  that  court,  with  directions  to 
set  aside  the  finding  of  the  Industrial  Commission,  and  for  such  further 
proceedings  as  may  be  provided  by  statute. 

Reversed  and  remanded,  with  directions. 


CENTRALI.\  COAL  CO.  v.  INDUSTRIAL  COMMISSION  et  al. 

(No.  14200:) 

(Supreme  Court  of  Illinois.     Feb.  22.  1922.) 

134  Northeastern  Reporter,  174. 

1.  MASTER  AND  SERVANT  —  PRE-EXISTING  DISEASE  DOES 

NOT  PRECLUDE  COMPENSATION. 

The  presence  of  a  pre-existing  disease  is  not,  of  itself,  sufficient  to 
warrant  a  denial  of  compensation  where  such  disease  is  shown  not  to  have 
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been  of  a  character  to  disable  the  claimant,  and,  where  the  injury  is 
shown  to  be  a  contributing  cause  of  sudi  disasbility,  or  such  an  aggrava- 
tion of  the  disease  as  to  result  in  such  disability,  compensation  will  be 
awarded 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  376[2].) 

2.  MASTER  AND  SERVANT  —  COMPENSATION  AWARD  SUS- 

TAINED. 

Award  for  permanent  total  incapacity  of  coal  miner  held  supported 
by  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [6].) 

3.  MASTER  AND  SERVANT— COMPENSATION  AWARD  BASED 

ON  DEPRECIATED  EARNING  CAPAQTY  VALID. 

Where  injured  employee's  earning  capacity  before  injury  was  depreci- 
ated by  a  pre-existing  disease,  but  not  destroyed,  an  award  based  upon 
such  depreciated  earning  capacity,  so  that  the  employer  was  not  required 
to  pay  compensation  for  the  effects  of  the  disease  as  it  existed  prior  to 
the  injury,  was  valid. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  385 [1].) 

4.  MASTER  AND   SERVANT— CONSTITUTIONALITY   OF  COM- 

PENSATION ACT  HELD  WAIVED. 

An  employer  who  first  raised  the  question  of  the  constitutionality  of 
the  Workmen's  Compensation  Act  in  the  circuit  court  waived  the  question. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4].) 

Error  to  Circuit  Court,  Marion  County;  Thomas  E.  Ford,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  John  Gutzler; 
cji^loyee,  opposed  by  the  Centralia  Coal  Company,  employer.  Award  of 
the  Industrial  Commission  was  confirmed  by  the  circuit  court,  and  the 
employer  .brings  error. "  Affirmed. 

Frank  F.  Noleman,  June  C.  Smith,  and  Andrew  J.  Dallstreaiti,  all  of 
Centralia,  for  plaintiff  in  error. 

A.  W.  Kerr,  of  Chicago,  and  George  R.  Stone,  of  Marion,  for  de- 
fendant in  error. 

Stone.  C.  J.  Defendant  in  error,  John  Gutzler,  was  injured  on  No- 
vember 30.  1918,  while  working  in  plaintiff  in  error's  mine.  A  rock  fell 
from  the  Voof  of  the  room  in  which  he  was  working,  and  strtick  him 
across  the  hips.  The  Industrial  Commission  awarded  as  compensation  for 
permanent  total  incapacity  for  work  the  sum  of  $12  per  week  for  a  pe- 
riod of  291  weeks,  one  week  at  $8,  and  a  pension  for  life  of  $23.53  per 
month.  The  award  was  based  on  a  finding,  not  disputed,  that  claimant 
had 'earned  during  the  year  next  preceding  the  injury  the  sum  of  $1,400 
as  loader  in  plaintiff  in  error's  mine,  at  which  work  he  was  engaged  at 
the  time  of  the  accident.  The  circuit  court  of  Marion  county  confirmed 
the  award  and  the  case  comes  here  on  writ  of  error  to  review  the  judg- 
ment of  that  court. 

Plaintiff  in  error  raises  two  questicms:  First,  that  there  is  no  com- 
petent evidence  in  the  record  upon  which  to  base  the  award;  and,  second, 
that  the  Workmen's  Compensation  Act  (Kurd's  Rev.  St  1919,  c.  48,  §§ 
126-152i)  is  unconstitutional,  in  that  it  violates  the  due  process  cladse  of 
the  state  and  federal  Constitutions. 

The .testinK>ny  of  defendant  in  error  is  that  he  was  injured  while  load- 
ing a  car;  that  he  was  lying  on  his  side  when  the  rock  fell  from  the  roof 
of  the  room  and  struck  his  hip,  crushing  the  bones  of  the  hips  together; 
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that  he  had  from  that  time  been  unable  to  work ;  that  he  had  tried  to  do 
little  things;  that  on  one  occasion  he  cemented  a  hole  in  the  scwrr  pipe 
in  his  house,  and  suflfcrcd  for  three  days  from  that  effort:  that  he  cannot 
stoop  without  pain ;  tliat  when  he  attempts  to  do  so  there  is  somctlunK  too 
short  to  allow  him  to  do  so;  that  when  he  sits  down  he  experiences  pain 
which  he  characterizes  as.  "Something  slicks  me  inside";  that  at  timrs  it 
hurts  all  along  his  stomach  and  Imwels;  that  he  has  lost  vveij;hl :  that  dur- 
ing the  year  previous  to  the  injury  he  worked  in  the  mine  reirularly  as 
loader,  and  lost  but  3  days  of  cinic  when  the  mine  was  iii  operalioiL  He 
also  testified  that  he  had  sufferif'  from  what  the  doctors  called  catarrh  of 
the  bladder;  that  he  has  had  this  disease  for  20  years,  but  that  it  did  not 
keep  him  from  work  except  on  an  occasion  of  an  operatii^n  for  stoius 
in  his  bladder,  over  a  year  and  9  months  previously.  On  behalf  ot  tiie  <U'- 
fendant  in  rrror  two  i>liysicians  were  called,  who  testified  thai  he  had 
been  operated  on  for  stone  in  the  bladder  in  1913,  and  later  another  o\k- 
ration  was  had  for  an  appendicular  abscess;  that  he  had  trouble  indicaiinji 
stone  in  the  bladder.  One  of  these  witnesses,  Dr.  Diehl,  testified  tliat  he 
-made  an  X-ray  examination  of  him.  sbowing  a  mass  on  the  side  ot  the 
bladder  in  which  he  thought  was  a  stone;  that  irauma^isu!  would  ajjjira- 
Vate  such  a  condition. 

[1-3J  The  record  discloses  that,  while  the  claimant  was  suffering  from 
a  disease  of  tlie  bladder,  affecting  his  earning  power  at  the  tune  <»f  the 
accident,  his  present  inability  to  work  is  due  to  the  injury  received  or  to 
an  aggravation  of  the  disease  ensuing  tliercfroni.  The  presence  i»f  a  iwe- 
existing  disease  is  not,  of  itself,  sufhcient  to  warrant  a  denial  of  c<>miKn- 
sation  where  such  disea.se  is  shown  not  to  have  l)een  of  a  character  to 
disable  the  claimant,  and,  where  the  injury  is  shown  to.  be  a  oontributing 
cause  of  such  disability,  or  such  an  aggravation  of  the  disease  aN  to  re- 
sult in  such  disability,  compensation  will  be  awarded,  liig  Muddv  Coal 
Co.  V.  Industrial  Board.  279  Til.  235,  116  N.  E.  662:  Kockford  C  iiv  Trac- 
tjon  Co.  V.  Industrial  Com.,  295  111.  358.  129  N.  E.  135.  The  evidence  in 
this  record  shows  that  Gutzler  earned  $1,400  per  year  as  loader,  but.  owing 
to  the  pre-existing  disease,  he  could  not  load  as  many  cars  as  a  strong 
man.  His  earning  power  was  depreciated  by  the  disease,  but  was  not 
destroyed.  The  award  in  this  case  was  based  uiHjn  that  depreciated  earn- 
ing capacity.  Plaintiff  in  error  is  therefore  not  required  to  pay  compen- 
sation for  the  effects  of  the  disease  as  it  existed  prior  to  the  injury.  The 
award  in  this  case  is  sustained  by  the  record. 

1 4]  Plaintiff  in  error's  second  contention  is  that  the  Workmen's  C'oni- 
pensation  Act,  by  reason  of  its  failure  to  provide  for  a  judicial  review  of 
the  facts  as  well  as  the  law,  contravenes  the  b'ourteenth  Amendment  to 
the  Constitution  of  the  United  States,  relating  to  due  process.  This  (|ues- 
tion  was  raised  in  the  circuit  court,  as  shown  by  the  assignments  of  er- 
ror. The  matter  was  presented  in  the  circuit  court  on  motion  to  (juash  the 
record  and  return  and  on  propositions  of  laws  submitted.  The  rule  in 
this  state  is  that,  in  order  to  take  advantage  of  a  constitutional  question, 
the  unconstitutionality  of  the  act  mu.st  be  raised  at  the  first  opiMjrtunity ; 
that  where  a  |>arty  by  stipulation  participates  in  a  hearing  until  the  cause 
comes  into  a  court  of  review  without  raising  the  constitutional  (fuestion 
he  cannot  be  heard  upon  it.  Chicago-Sandoval  Coal  Co.  v.  Industrial 
Com.  (No.  14201)  134  N.  E.  158.  The  reasoning  of  that  case  is  control- 
ling here,  and  under  it  plaintiff  in  error  must  l)c  held  to  have  waived  the 
constitutional  question  involved  in  the  case. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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hOOSIER  VENEER  CO.  v.  INGERSOLL.     (No.  11166.) 

(Appellate  Court  of  Indiana,  Division  No.  1.     Feb.  21,  1922.) 

134  Northeastern  Reporter,  301'. 

1.  MASTER  AND  SERVANT— FINDING  ON  EVIDENCE  AS  TO 

EMPLOYMENT  OF  COMPENSATION  CLAIMANT  CONCLU- 

SIVE. 

In  a  proceeding  under  the  Workmen's  Compensation  Act,  the  question 
as  to  whether  the  injured  person  was  at  the  time  an  employee  is  an  ulti- 
mate fact  to  be  determined  from  the  evidence,  and  if  the  evidence  before 
the  Industrial  Board  is  conflicting,  or  if  from  such  evidence  reasonable 
minds  might  draw  opposite  conclusions,  the  finding  of  the  Board  wK^'not 
be  disturbed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER  AND  SERVANT  —  FINDING  OF  CCfMPENSATION 

CLAIMANTS  EMPLOYMENT  SUSTAINED. 

A  finding  by  the  Industrial  Board,  in  a  proceeding  under  the. Work- 
men's Compensation  Act,  that  one  employed  to  haul  logs  at  a  certain  rate 
per  hundred,  and  at  any  time  he  desired,  and  over  any  roads  that  he  saw 
fit,  was  an  employee,  and  not  an  independent  contractor,  hfld  supporttd 
by  sufficient  evidence. 

(For  other  cases,  see.  Master  and  Servant,  Dec.  Dig.  §  405 [2].) 

Enloe,  J.,  dissenting. 

Appeal  from  Industrial  Board. 

Proceeding  by  Edwin  E.  Ingersoll  under  the  Workmen's  Compensa^ 
tien  Act  (Laws  1915,  c  106)  to  obtain  compensation  for.  personal  inju- 
ries, opposed  by  the  Hoosier  Veneer  (Company,  the  employer.  There  was 
an  award  of  compeii.  ^'on,  and  the  enH>]oyer  appeals.    Affirmed. 

Joseph  W.  Hutchinson,  of  Indianapolis^  for  a]H>ellant. 
Crane  &  McCabe,  of  (Traw fords ville,  for  appellee. 

Remy,  J.  This  is  an  appeal  from  an  award  of  the  Industrial  Board, 
an  the  only  question  involved  is  the  sufficiency  of  the  evidence  to  sustain 
Ae  Board's  finding  that  appellee  was,  at  the  time  of  his  injury,  an  em- 
ployee of  appellant.  It  is  urged  by  appellant  that  the  evidence  shows  ap- 
l)ellee  to  have  been,  at  the  time,  an  independent  contractor.  The  facts  as 
shown  by  the  evidence  are  substantially  as  follows : 

Appellee  was  a  farmer,  who  from  time  to  time  hauled  logs  for  timber 
bu3rers,  who  had  purchased  timber  in  his  neighborhood;  such  work  being 
done  by  him  at  such  times  as  it  did  not  interfere  with  his  farm  work.  A 
short  time  prior  to  his  injury,  one  Mutchler,  an  agent  of  appellant,  called 
appellee  by  telephone,  and  told  him  that  appellant  had  purchased  a  certain 
tract  of  timber,  and  asked  if  appellee  and  his  brother-in-law,  Herron, 
would  haul  the  logs  to  the  railroad.  In  response,  appellee  told  Mutchler 
that  they  would  try  it  for  awhile,  and  see  if  they  could  make  wages,  and 
if  they  found  they  could  not  make  wages  they  would  quit.  Nothing  was 
said  at  the  time  as  to  how  much  they  were  to  be  paid ;  but  they  were  told 
to  go  ahead  with  the  work.  Appellee  and  Herron  each  began  to  haul, 
each  using  his  own  team  and  wagon,  chains,  skids,  etc,  and  each  kept  an 
account  of  the  number  of  feet  of  timber,  log  measure,  he  had  hauled,  each 
reporting,  to  appellant,  and  each  was  paid  for  the  number  of  feet  hauled 
by  him,  as  per  his  statement  to  the  company.  Compensation  was  at  first 
$1.75  per  hundred,  but  upon  complaints  by  appellee  and  Herron  that  they 
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could  iK>t  make  wages  the  pay  was  increased  to  $2  per  hundred.  The 
haulers  had  the  choice  as  to  what  road  they  would  haul  o\'er,  how  long 
they  would  work  each  day,  and  on  what  days  they  would  work,  except 
that  they  were  ''not  to  haul  when  it  was  too  muddy/*  Nothing  was  said 
as  to  any  definite  time  within  which  the  work  was  to  be  done.  There 
was  no  certain  amount  of  timber  to  be  hauled  by  them,  or  either  of  them, 
and  neither  was  required  or  undertook  to  haul  all  of  the  timber  or  any 
definite  part  thereof. 

As  to  the  manner  of  loading  the  logs  and  the  number  of  logs  in  a 
load,  cadi  hauler  determined  for  himself.  After  appellee  and  Herron  had 
been  hauling,  Mutchler  said  to  appellee  that  he  "had  a  notion  to  put  on 
some  otfier  teams."  but,  upon  an  offer  by  appellee  to  furnish  another  team, 
to  be  driven  by  his  son,  Mutchler  said  that  in  that  event  he  would  have 
all  the  teams  he  needed.  Appellee  and  Herron  did  not  always  haul  at 
the  same  time,  and  neither  had  any  control  over  the  other  as  to  when  or 
how  he  should  haul.  Frequently,  when  both  were  hauling,  they  wouM 
•'work  together  just  for  company,  or  to  help  each  other  out  when  in  a 
tight  place."  Appellee  and  Herron  loaded  upon  cars  the  logs  they  hauled, 
for  which  work  they  received  35  cents  per  hundred.  In  this  they  always 
worked  together.  This  was  imdcr  a  separate  arrangement,  ^altc^ed  into 
through  Mutchler  after  the  parties  had  been  employed  to  haul  the  logs. 
Appellee's  son  began  hauling  on  Monday,  before  appellee  was  injured  later 
in  that  week,  and  got  his  pay  from  appellee  out  of  the  last  pay  check  re- 
ceived by  appellee,  which  was  in  accordaiKe  with  the  directions  of 
Mutchler,  who  at  the  time  the  son  began  hauling  told  appellee  to  include 
the  amotmt  due  the  son  in  appellee's  statement,  and  appellee  could  pay  his 
son.  Appellee  was  injured. while  he  was  in  the  act  of  fastening  logs  on 
his  wagon  preparatory  for  hauling. 

[1]  In  a  proceeding  before  the  Industrial  Board  for,  compensation,  the 
question  as  to  whether  the  person  who  suffered  the  injury  was  at  the  tijnc 
an  employee  is  an  ultimate  fact  to  be  determined  from  the  evidence.  If 
the  evidence  presented  to  the  Industrial  Board  at  the  hearing  is  conflict- 
ing, or  if  from  such  evidence  reasonable  minds  might  draw  opposite  con- 
clusions the  question  is  for  the  Board.  McDowell  v.  Duer  (Ind.  App.) 
133  N.  E,  839;  Coppes  Bros.  St  Zook  v.  Pontius  (Ind.  App.)  131  N.  E. 
845;  Board  v.  Shertzer  (Ind.  App.)  127  N.  E.  843.  See,  also,  Sargent 
Paint  Co.  v.  Petrovitzky  (Ind.  App.)  124  N.  E.  881.  In  the  case  of  Mc- 
Dowell V.  Ehicr,  supra^  which  was  recently  decided  by  this  court  the  facts 
found  by  the  Industrial  Board  are  similar  to  the  facts  in  the  case  at, bar. 
The  coiitrolling  questions  of  law,  which  are*  the  same  in  both  cases,  were 
fully  considered'  in  the  court's  opinion  in  tliat'case.  Since  we  adhere  to 
the  law  as  there  laid  down,  no  good  purpose  would  be  served  by  a  re- 
statement in  this  opinion. 

,[2]  We  hold  that  there  is  evidence  to  support  the  finding  of  the  In- 
dustrial Board  that  appellee  was,  at  the  time  of  his  injury,  an  employee 
of  appellant- 

Affirmed. 

Enloe.  J.  (dissenting).  I  find  myself  unable  to  concur  in  the  con- 
clusion reached  by  my  Associates,  for  the  reasons  hereinafter  stated. 

There  is  no  conflict  in  the  testimony  given  in  this  case  upon  any  ma- 
terial fact  The  sole  question  arising  in  this  record  for  our  decision  is: 
Was  the  appellee  an  employee  or  an  independent  contractor  at  the  time 
he  received  the  injuries  causing  the  disability  upon  which  the  a  ward,  was 
based  ?.  If  he  was  an  employee  within  (he  meaning  of  our-  Compensatk)n 
Act,  then  the  award  is  right;  and  this  case  should  be  affirmed;  but  if,  on 
the  other  hand,  he  was  an  independent  contractor,  then  the  award  is  con- 
trary to  law,  and  should  be  set  asid^ 

The  appeUee  and  one  Mutchler  were  the  only  persons  who  testified 
concerning  the  contract  of  employment,  and  their  testimony  is  entirely  in 
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harmony.  We  learn  from  the  testimony  of  the  appellee  that  his  business 
was  that  of  farming  and  log  hauling,  and  that  he  had  been  hauling  logs 
for  four  or  five  years,  furnishing  and  using  his  own  team,  wagon,  harness, 
chains,  skids,  hooks  and  all  implements  u^  in  hauling  logs;  that  he  en- 
gaged in  the  business  of  hauling  logs,  when  he  was  not  bt^  on  the  farm, 
and  had  hauled  logs  for  appellant  at  different  times  during  a  period  of 
four  or  five  years  then  last  past  He  further  testified  fhat  one  Herron,  a 
neighbor,  was  also  hauling  logs  from  the  same  •  timber,  using  his  own 
team,  wagon,  etc.,  and  that  in  hauling  the  logs  he  and  Herron  usually 
worked  together,  so  that  they  could  assist  each  other,  if  either  needed 
help,  and  that  he  had  no  control  over  Herron,  nor  had  Herron  any  con- 
trol over  him ;  that  the  logs  were  measured,  and  they  were  paid  accord- 
ing to  the  quantity  hauled,  at  first  at  the  rate  of  $1.75,  and  later  at  $2 
per  hundred  feet.  It  appears  from  his  testimony  that  the  hauling  was 
done  irregularly — sometimes  one  day,  and  sometimes  three  or  four  days 
per  week.  He  also  testified  that  while  doing  this  work  neither  the  appel- 
lant nor  Mutchler,  its  agent  had  any  authority  or  control  over  him,  as 
to  the  loading  or  hauling  of  the  logs,  or.  as  to  the  number  of  logs  he 
should  haul,  or  the  road  he  should  travel ;  he  determined  those  things  for 
himself. 

As  to  the  contract  under  which  he  was  working,  appellee  testified 
that— 

"Mutchler  called  me  up  by  telephone,  and  told  me  he  had  bought  that 
timber,  and  wanted  to  know 'if  we,  meaning  Herron  and  myself,  would 
haul  it,  and  I-said  We  would  try  it  for  a  while  and  see  if  we  could  make 
wages,  and  if  we  couldn't,  we  would  quit,  and  Mutchler  said,  'Go  ahead-.' " 

The  evidence  further  discloses  that  Mutchler  was  a  timber  buyer  for 
appellant  and  that. when  he  bought  timber  he  made  arrangements  for 
having  it  cut  and  the  logs  hauled  to  a  railroad,  to  be  shipped  to  Indiana- 
polis. While  the  appeHee  was  engaged  in  hauling  logs  under  his  em- 
ployment as  above,  he  received  an  injury  by  accident,  for  which  he  asks 
compensation  from  appellant 

Whether  a  finding  is  an  ultimate  fact,  or  a  conclusion  of  law,  de- 
pends'^upon  wliether  it  is  reached  by  natural  reasoning  from  evidential 
facts,  or  by  the  application  to  such  facts  of  the  artificial  rules  of  law. 
Levins  v.  Rovegno,  71  Cal.  273,  12  Pac  161.  The  Industrial  Board  has 
found  that  the  appellee  was  an  employee  of  appellant  at  the  time  he  re- 
ceived such  injury.  If  this  finding  is  a-  finding  of  fact  and  ts  sustained  by 
any  evidence,  we  cannot  disturb  it  It  is  the  exclusive  duty  and  province 
of  such  Board  to  weigh  the  evidence,  and  draw  any  and  all  reasonable  in- 
ferences therefrom,  and  its  conclusion  in  such  a  case  is  final,  and  not  sub- 
ject to  review.  But  even  wliere  there  is  no  conflict  in  the  evidence,  and 
it  is  susceptible  of  but  a  single  inference,  if  the  question  is  a  conclusion 
of  law,  it  is  then  one  for  the  court  to  determine,  by  the  application  thereto 
of  recognized"  rules  of  law.  Columbia  School  Supply  Co.  v.  Lewis,  63 
Ind.  App.  386,  115  N.  E.  103.  And  it  therefor^  necessarily  follows  that, 
if  there  is  no  evidence  to  sustain  the  finding  that  appellee  was  an  employee 
of  appellant  this  court  must  apply  the  law  to  the  facts  as  they  exist  and 
declare  that  said  finding-  is  not  supported  by  any  evidence,  and  is  there- 
fore contrray  to  law. 

Our  statute  (section  76  of  Workmen's  Compensation  Act;  Acts  1919. 
p.  158)  has  declared  that  the  word  "rmployee"  shall  "include  every  per^. 
son.  including  a  minor,  lawfully  in  the  service  of  another"  (Our  italics.) 
In  the  case  of  Western  Indemnity  Co.  v.  Pillsbury,  \72  Cal.  807,  159  Pac. 
721,  one  Little  was  a  contractor  engaged  in  performing  work  for  the  city 
and  county  of  San  Francisco  in  connection  with  the  grading  of  a  street 
preparatory  to  laying  a  municipal  railway  line,  and  one  Stevens  was  the 
ownei"  of  teams  and  wagons,  and  went  to  Little  and  offered  to  furnish 
teams  and  wagons  and  drivers  for  said  work  at  $6  per  day.  A.  few  days 
later  Stevens  was  requested  to  furnish  a. team  for  said  work,  which  he 
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did,  himself  being  the  driver  thereof.  A  short  time  later  he  put  oo  a 
second  team  and  employed  the  driver  himself.  Thereafter  Stevens  was 
injured,  and  asked  an  award  of  compensation  as  an  employee.  Compen- 
sation was  awarded,  but  the  award  was  set  aside  on  appeal;  the  court 
holding  that  Stevens  was  an  independent  contractor  and  not  an  employee, 
within  the  meaning  of  the  statute  of  the  state. 

In  Zeitlow  v.  Smock,  65  In^.  App.  643.  117  N.  E.  665,  this  court, 
speaking  by  Hottel,  C.  J.,  said: 

**While  some  other  tests  indicated  in  these  decisions  may  have  had 
more  or  less  influence  in  particular  cases,  in  determining  whether  the  re- 
lation between  the  employer  and  the  injured  pvty  was  that  of  master 'and 
servant,  employer  and  employee,  or  that  of  contractor  and  contractee, 
the  test  which  seems  to  be  recognized  as  controlling  in  all  such  cases  is 
the  right  of  control  over  the  means,  methods  and  manner  of  performing 
the  work;  that  is  to  say,  if  the  employer  retains  such  right  he  thereby 
creates  the  relation  of  employer  and  employee.  If,  on  the  other  hand, 
the  person  employed  is  permitted  to  choose  for  himself  the  method  and 
manner  of  doing  the  work,  and  is  permitted  to  select  the  persons  to  do  it, 
free  from  the  control  of  his  employer  in  all  matters  connected  with  the 
doing  of  said  work,    *    *    *    such  i^rson  is  an  independent  contractor." 

Numerous  authorities  are  cited  to  sustain  the  rule  as  thus  aimounced. 
The  right  of  control  as  to  means  and  methods  of  doing  the  work  seems  to 
be  the  determining  factor.  Legislative  enactment  has  fixed  definitely  the 
class  of  persons  who  are  entitled  to  the  benefits  of  the  Compensation  Act 
This  was  a  proper  exercise  of  the  legislative  power,  and  we,  as  a  court 
while  it  is  our  duty  to  give  the  said  act  a  liberal  interpretation  in  apply- 
ing its  provisions  to  those  who  are  entitled  to  its  benefits,  being  within  the 
designated  class,  have  no  power  to  extend  the  designated  class,  and  thereby 
extend  the  benefits  of  said  act  to  persons  not  brought  within  its  provisions 
by  the  Legislature. 

The  benefits  of  the  act  in  question  were  given  to  a  certain  class  of 
persons — employees — and  then  the  class  was  further  designated  and  re- 
stricted to  those  lawfully  "in  the  service  of  another"  servants.  In  7 
\yords  and  Phrases.  First  Series,  p  6426,  it  is  said: 

"The  word  'servant,'  in  legal  nomenclature,  has  a  broad  significance, 
and  embraces,  all  persons  of  whatever  rank  or  position,  who  are  in  the 
employ  or  .subject  to  the  direction  or  control  of  another  in  any  depart- 
ment of  labor  or  business." 

The  Centuiy  Dictionary  defines  a  servant  as: 
•  "A  person  employed  by  another  and  subject  to  his  orders." 

It  has  been  said  that  the  true  test  of  a  contractor  is  that  he  renders 
service  in  the  course  of  .an  independent  occupation,  following  his  em- 
ployer's desires  in  the  results,  but  not  in  the  means  used.  Whether  or 
not  a  given  person  is  an  employee  or  an  independent  contractor  is  deter- 
mined by  the  rules  of  law  aplicable  in  ordinary  actions  at  law;  so  in  this 
case  the  status  of  the  appellee  at  the  time  he  was  injured  is  to  be  deter- 
mined by  the  same  rules  which  we  would  apply,  had  this  been  ah  action 
at  law,  brought  by  some  third  person  who  had  received  an  injury  by  rea- 
son of  sai4  log  which  injured  appellee,  striking  and  injuring  such  person, 
under  circumstances  such  that,  if  the  relation  of  master  and  servant  (em- 
ployer and  employee),  existed  between  appellant  and  the  appellee  herein, 
the  appellant  would  be  liable  to  such  action. 

Applying  these  well-established  rules  to  the  facts  of  this  case,  I  am 
clearly  of  the.  opinion 'that  the  appellee,  at  the  time  he  received  the  injury 
in  qtRstion.  was  simplv  following  one  branch  of  his  (appellee's)  business, 
that  of  log  hauling;  that  he  was  not  an  employee  of  appellant  within  the 
•leaning  of  our  Compensation  Act,  and  therefore  not  entitled  to  an  award 
of  con^pensation. 


Digitized  by  VjOOQIC 


1922.1  BLAIR  v.  WASHINGTON.    (Ind.)  567 

It  therefore  follows,  as  I  view  it,  that  the  award  of  the  full  Board 
is  not  sustained  by  sufficient  evidence,  ancf  is  contrary  to  law.  The  award 
of  the  Industrial  Board  should  be  set  aside  and  annulled. 


BLAIR  ET  AL.  V.  WASHINGTON.  '  (No.  11240.) 

<  Appellate  Court  of  Indiana,  Division  No.  2.  March  10,  1922.) 

134  Northeastern  Reporter,  503. 

2.  MASTER  AND  SERVANT— COMPENSATION  AWARD   NEED 

NOT  STATE  METHOD  OF  FIXING  DISABIUTY. 

Tile  Industrial  Board  need  not  state  in  its  award  the  method  by  which 
it  determined  the  amount  of  disability  under  Workmen's  Compensation 
Act  1915,  §  31. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

3.  MASTER  AND  SERVANT— DISCRETION  OF  COMPENSATION 

BOARD  NOT  REVIEWABLE. 

Discretion  of  Industrial  Board  exercised  in  making  award  under 
Workmen's  Compensation  Act  will  not  be  disturbed  by  the  Appellate 
Court  unless  an  abuse  appears. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  417[5].) 


On  petition  for  rehearing.     Petition  denied. 
For  former  opinion,  see  133  N.  E.  392. 


Nichols,  J.  [1]  Counsel  for  appellant,  on  petition  for  rehearing,  asks 
us  to  determine  what  force  and  effect  is  to  be  given  to  expert  testimony 
on  facts  like  those  involved  in  the  present  case,  and  as  to  whether  such 
testimony  is  to  be  taken  as  controlling.  We  cannot  go  further  than  to  say 
that  such  testimony  as  in  case  of  a  jury  trial,  is  competent  for  the  In- 
dustrial Board  to  hear  and  consider.  It  is  for  the  Board  to  determine  its 
force  and  effect,  to  weigh  it.  as  it  docs  other  testimony.  For  this  court 
to  say  that  such  testimony  must  be  taken  as  controlling  is  to  say,  in  ef- 
fect, that  appellant  through  its  expert,  unless  contradicted  by  another 
expert,  may  fix  the  amount  of  impairment,  and,  as  a  result,  the  amount 
of  compensation,  thereby  in  effect  dispensing  with  the  services  of  the  In- 
dustrial Board.  Nor  do  we  agree  with  appellant's  counsel  that  appellee's 
cvideiKe  as  to  the  condition  of  his  eyes  shall  have  no  pfrobative  force. 
Such  evidence  is  to  be  considered  by  the  Board,  along  with  other  evi- 
dence, expert  and  otherwise,  and  after  hearing  all  of  the  evidence  the 
Board  under  the  provisions  of  section  31  of  the  Workmen's  Compensa- 
tion Act  (Acts  1915.  c.  106)  in  force  at  the  time  of  the  accident,  deter- 
mines the  amount  of  compensation  to  be  allowed. 

[2.  3]  It  is  not  necessary  that  the  Board  state  in  its  award  the  method 
by  which  it  reached  its  result,  and  its  discretion  will  not.be  disturbed  by 
this  court  unless*  an  abuse  thereof  appears. 

The  petition  for  rehearing  is  denied. 


-Vol.  IX— Comp. 
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bODSON  V.  KANSAS  CITY  REFINING  SALES  CO.     (No.  23502.) 

(Supreme  Court  of  Kansas.     Feb.  11,  1922.) 

204  Pacific  Reporter,  532. 

(Syllabus  by  the  Court.) 
MASTER  AND  SERVANT  ~  DRIVING  MOTOR  TRUCK  HELD 
NOT  TO  INVOLVE  A  "PROCESS"  REQUIRING  USE  OF  EX- 
PLOSIVE WITHIN  COMPENSATION  ACT. 
The  development  of  power  in  motor-truck  engines  by  use  of  g&solinc 
is  not  a  "process"  which  brings  the  employment  of  one  who  drives  a  truck 
for  a  sales  company  engag^  in  distributing  petroleum  products  within 
the  section  of  the  Workmen's   Compensation  Act,   which   embraces  ''all 
employments  wherein  a  process  requiring  the  use  of  any  dangerous  ex- 
plosive or  inflammable  materials  is  carried  oil"     Laws  1917,  c.  226,  §  1. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 
(For  others  definitions,    see   Words   and   Phrases,   First   and    Second 
Series,  Process.) 

Appeal  from  EHstrict  Court,  Wyand<3tte  County. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Sadie  Dodson 
for  compensation  for  the  death  of  her  husband,  opposed  by  the  Kansas 
City  Refining  Sales  Company,  employer.  Demurrer  to  petition  sustained, 
and  petitioner  appeals.    Affirmed. 

J.  H.  Brady  and  T.  F.  Railsback,  both  of  Kansas  City,  for  appellant 
A.  L.  Berger,  of  Kansas  City,  for  appellee. 

V- 

BuRCH,  J.  The  action  was  one.  by  a  widow  to  recover  compensation 
for  death  of  her  husband.  A  demurrer  to  the  petition  was  sustained,  and 
the  plaintiff  appeals. 

The  defendant  is  a  sales  company  engaged  in  distributing  gasoline 
and  other  petroleum  products.  In  the  conduct  of  its  business  it  uses  mo- 
tor trucks.  The  deceased  was  a  truck  driver,  and  his  injury  was  occa- 
sioned by  collision  between  the  truck  he  was  driving  and  another  truck 
operated  by  the  defendant 

The  Workmen's  Compensation  Act  applies  to  employment  on,  in,  or 
about  specified  localities — railway,  factory,  mine,  laundry,  natural  gas 
plant,  etc. — and  to  "all  employments  wherein  a  process  requiring  the  use 
of  any  dangerous  explosive  or  inflammable  materials  is  carried  on." 
Law3  1917,  c.  226,  §  1.  The  petition  expressly  disclaimed  any  purpose  to 
predicate  liability  on  conduct  of  business  localized  in  an  establishment  It 
was  alleged  the  defendant's  business  involved  operation  of  motor  trucks 
on  the  streets  of  the  city  in  transporting  and  delivering  petroleum  pro- 
ducts in  course  of  trade,  and  liability  was  rested  on  the  distinguishing 
factor  of  process  requiring  use  of  dangerous,  explosive,  and  inflammable 
material.  This  process  consisted  in  development  of  power  in  the  truck 
engines  by  use  of  gasoline. 

The  question  presented  is  novel  and  is  ingeniously  argued  in  the  plain- 
tiffs brief  as  follows: 

''We  have  alleged  that  this  was  an  employment  wherein  a  process  re- 
quiring the  use  of  gasoline  was  carried  on.  This  is  exactly  true.  T^ 
u.utomobile  truck  was  propelled  by  an  internal  combustion  engine  and  the 
fuel  is  gasoline,  which  (theoretically  at  least)  is  a  high  explosive  and  is 
inflammable.  The  gasoline  of  itself  does  not  propel  trucks,  but  without 
it  the  truck  refuses  to.  move.  Intervening  between  the  gasoline  and  the 
propulsion  of  :he  vehicle  is  a  process  whereby  that  gasoline  is  changed  in 
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its  form  and  converted  from  one  sort  of  substance  into  a  volatile  sub- 
stance highly  explosive,  extremely  inflammable,  and  by  means  of  that 
-{yrocess  and  the  equipment  it  is  harnessed  and  required  to  do  useful  rather 
than  destructive  work.  One  who  would  be  engaged  iu  blasting  rocks  by 
means  of  giant  powder  would  be  engaged  in  an  employment  wherein  a 
process  of  using  dangerous  explosives  is  carried  on.  The  process  there 
would  be  the  method  of  drilling  the  holes,  filling  them  with  powder,  tamp- 
ing it  do^n  and  igniting  the  powder  by  the  electric  spark  or  the  fuse,  to 
procure  the  requisite  explosion  and  its  consequent  result.  In  this  case  the 
process  is  parallel.  Instead  of  drilling  the  holes  we  have  thenr  provided 
in  the  cylinder  in  the  engine;  instead  of  pouring  gunpowder  into  them, 
we  inject  there  a  mixture  of  gasoline  and  air  which  has  been  processed 
through  a  clever  device  on  the  engine  and  made  from  a  crude  nonex- 
plosive  substance,  into  a  highly  refined  and  dangerously  explosive  sub- 
stance, and  instcc^  of  tamping  the  powder  with  a  tamping  rod  like  a 
blaster,  we  compress  it  with  the  pistons  of  the  engine  and  then  ignite  it 
by  the  spark,  and  when  the  explosion  occurs,  instead  of  tearing  the  earth 
asunder,  it  causes  the  engine  to  revolve  by  a  process  of  mechanics.  All 
through  this  matter  there  is  a  process  which  requires  the  use  of  gasoline, 
and  without  gasoline,  and  without  the  treatment  of  the  gasoline  by  the 
process,  there  is  no  energy.  In  this  manner  we  convert  the  lifeless  fluid, 
with  its  potential  capacity,  into  an  active  dyniamic  force,  and  the  change 
is  wrought  by  a  process.** 

Although  the  Workmen's  Compensation  Act  contains  many  defini- 
tions, the  term  "process"  is  not  defined.  It  is  to  be  construed,  therefore, 
according  to  context  and  approve^  usage  of  language.  Generally,  "pro- 
cess" means  method  of  operation  or  treatment  in  regtdar  course  of  per- 
forming, producing,  or  making  something.  Immediately  there  come  to 
mind  the  Bessemer  process  of  making  steel,  pasteurization,  and  other  pr^o- 
cesses  known  by  names  of  inventors;  processes  named  from  the  substances 
used — the  carbon  process,  the  gelatine  process — and  a  multitude  of  meth-, 
ods  employed  to  produce  useful  results  in  a,rts,  sciences,  and  industries. 
Should  we  speak  of  processing  fruit,  it  is  not  likely  we  would  be  under- 
stood as  referring  to  gasoline-car  delivery  from  commission  house  or  gro- 
cery store;  and  nobody  would  think  of  a  cab  company  as  processing  a 
traveler  from  railroad  station  to  hotel. 

Turning  to  context,  the  statute  states  that  the  employments  referred 
to  are  inherently  dangerous  and,  from  the  nature,  conditions,  or  means 
of  prosecution,  involve  extraordinary  risk  to  life  and  limb  of  employees. 
_If  the  business  of  motor- vehicle  transportation  be  extrahazardous  the 
peril  does  not  lie  in  the  method  of  developing  power.  That  process  is 
merely  an  incident,  and  cannot  be  regarded  as  stamping  itself  upon  the 
whole  business  as  a  characteristic  mark  of  danger.  Motor-vehicle  trans- 
portation was  a  well-known  business  when  the  statute  was  enacted,  and 
had  grown  to  enormous  proportions  when  the  sections  under  considera- 
tion were  revised  in  1917.  Under  the  definitions  of  "railway,"  ''factory," 
mine,"  "quarry,"  "electrical  work,"  and  "engineering  work,"  a  g^reat  many 
kinds  of  employment  are  specified.  Laws  1917,  c.  226,  §  2.  Numbers  of 
them  involve  iwocesses  of  various  classes.  The  workmen's  compensation 
acts  of  other  states  had  placed  operation  of  trucks  among  hazardous  em- 
ployments, and  it  is  fair  to  assume  that,  if  the  Legislature  had  intended 
to  include  so  important  and  so  extensive  a  business  as  motor-vehicle 
transportation  within  the  provisions  of  the  statute,  it  would  have  been 
more  explicit 

The  word  "factory**  is  so  defined  that  the  term  is  limited  to  premises 
where  power  is  used  in  manufacturing,  including  certain  named  premises. 
An  obvious  purpose  of  the  provision  relating  to  pfocesses  was  to  extend 
the  act  to  manufactories  ndt  included  in  the  class  distinguished  by  the 
attribute,  use  of  mechancal  power.    The  provision  may  have  other  appli- 
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cations,  but  the  court  is  not  able  to  interpret  it  as  embracing  the  employ- 
ment in  which  the  plaintiffs  husband  met  death. 
•   The  judgmei^  of  the  district  court  is  affirmed 
All  the  justices  concurring. 


DUNCAN  V.  KANSAS  CITY  PACKING  BOX  CO.  (No.  23510.) 

(Supreme  Court  of  Kansas.     Feb.  11,  1922.) 

204  Pacific  Reporter,  543. 

(Syllabus  by  the  Court.) 

1.  MASTER   AND   SERVANT  —  COMPENSATION    SUIT    HELD 

MAINTAINABLE  WITHOUT  ARBITRATION. 

The  plaintiff,  seeking  compensation  for  an  injury,  sent  a  letter  to  his 
employer  that  he  objected  to  submitting  his  claim  to  any  committee,  and 
liiat  ''unless  you  do  within  10  days  consent  in  writing  to  arbitraticm  as 
hereinbefore  set  out,"  he  would  tike  as  true  such  failure  as  being  a  re- 
fusal to  consent  to  arbitration.  The  employer,  although  in  the  same  city, 
paid  no  attention  to  the  letter,  and  after  some  15  days  the  employee  sued. 
Held,  that  he  had  a  right  to  maintain  an  action  without  applying  for  the 
appointment  of  an  arbitrator. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  408.) 

2.  MASTER  AND  SERVANT— COMPENSABLE  INJURY  SHOWN. 

The  testimony  held  sufficient  to  support  the  findings  of  the  jury  that 
the  plaintiff's  injury  was  in  the  course  of  and  arose  out  of  his  employ- 
ment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[4].) 

3.  MASTER  AND  SERVANT— MINIMUM  COMPENSATION  HELD 

PROPER. 

Following  Stefan  v.  Elevator  Co.,  106  Kan.  369,  187  Pac  861.  it  is 
held  that  the  recovery  was  not  limited  to  60  per  cent  of  the  difference 
between  what  the  plaintiff  was  earning  and  could  earn,  but  was  properly 
fixed  at  the  statutory  minimum  of  $6  a  week. 

(For  other  cases,  see  Master  and  Servant,  Dec  .Dig.  §  38S[11].) 

Appeal  from  EHstrict  Court,  Wyandotte  County. 

Action  by  Theodore  Duncan,  a  minor,  by  his  father  and  next  friend, 
W.  H.  Dimcan,  against  the  Kansas  City  Packing  Box  Company,  under 
the  Workmen's  Compensation  Act.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

J.  K.  Cubbison  and  Wm.  G.  Holt,  both  of  Kansas  City,  Mo.,  for  ap- 
pellant 

J.  H.  Brady  and  T.  F.  Rail sback,  both  of  Kansas  City,  Kan.,  for  ap- 
pellee. 

West,  J.  The  plaintiff  recovered  a  judgment  under  the  Workmen's 
Compensation  Act  (Laws  1911,  c.  218,  as  amended  by  Laws  1913.  c^6), 
and  the  defendant  appeals,  assigning  as  the  principal  errors  that  the  plain- 
tiff did  not  comply  with  jhe  terms  of  the  act  by  requesting  any  judge  of  the 
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district  court  to  appoint  an  arbitrator;  that  the  judgment  is  erroneous  as 
to  the  amount  because  it  was  stipulated  that  men  in  like  employment  were 
earning  $17.80  prior  to  the  time  of  the  accident  and  the  jury  found  that 
the  plaintiff  could  earn  $12  a  week,  and  he  is  therefore  entitled  to  judg- 
ment, at  most,  for  60  i)er  cent  of  the  difference,  or  $3.48  a  week  for  415 
weeks,  amounting  to  $1,444.20,  his  recovery  being  $6  a  week  for  416 
weeks,  or  $2,469.    But  counsel  say: 

''The  main  questi<m  is:  Where  a  workman  is  employed  to  do  a  cer- 
tain class  of  work  which  is  not  dangerous  in  a  factory,  ai^  he  voluntarily 
leaves  that  work  and  voluntarily  goes  to  a  buzz  saw  which  is  in  motion 
and  is  iiq'ured  by  the  saw,  is  the  employer  liable  for  his  iiqury?*' 

The  plaintiff  was  a  young  colored  man  employed  as  a  part  of  a  saw 
crew,  his  duty  being  to  handle  boards  and  to  get  them  to  another  man 
who  was  to  feed  them  or  press  them  against  the  buzz  saw  for  resawing. 
His  hand  in  some  way  came  in  contact  with  the  saw,  and  the  injury  re- 
sulted. 

[11  He  alleged  that  on  June  24,  1920,  he  mailed  to  tfie  defendant  com- 
pany, by  registered  mail,  postage  prepaid,  an  offer  to  arbitrate' as  claimed^ 
but  that  the  defendant  had  failed  and  refused  to  aocept  arbitration,  al- 
thouc^  the  time  therefor  had  expired.  This  offer  was  in  the  form  of  a 
letter  notifying  tfie  defendant  of  the  accident  and  that  the  plaintiff  thereby 
consented  to  arbitration  of  his  claim  under  the  Workmen's  Compensation 
Law;  that  he  objected  to  submitting  his  claim  to  any  committee  of  the 
employer's  organization  for  the  p&rpose  of  settling  disputes  and— 

"You  are  further  notified  that,  unless  you  do  within  10  days  consent 
in  writing  to  arbitration  as  hereinbefore  set  out  ♦  *  ♦  the  said  Theo- 
dore Duncan  will  take  as  true  said  failure  as  being  a  refusal  *  *  *  to 
consent  to  arbitration.    ♦    *    ♦" 

Section  11,  c.  226,  of  the  Laws  of  1917,  provides  that,  if  any  commit- 
tee exists,  the  matter  shall,  unless  either  party  objects  by  notice  in  writ- 
in|f  delivered  or  sent  by  registered  mail  to  the  other  party  before  the  com- 
mittee meets  to  consider  the  matter,  be  settled  in  accordance  with  the  rules 
such  committee  or  by  an  arbitrator  selected  by  it,  and  that,  if  cither  party 
objects,  the  matter  shall  be  settled  by  a  single  arbitrator  agreed  on  by 
the  parties,  or  appointed  by  any  judge  of  a  court  where  an  action  might 
be  maintained  upon  the  written  application  of  either  party.  The  consent 
shall  be  in  writing  and  signed  by  the  parties.  By  the  letter  sent  to  the 
defoidaht  the  plaintiff  properly  objected  to  having  the  matter  arbitrated 
by  the  committee  or  one  selected  by  it  and  offered  to  arbitrate  by  some 
one  agreed  on  by  the  parties  or  appointed  by  a  judge  of  a  court  The 
time  for  the  defendant  to  answer  was  fixed  at  10  days,  and  no  answer 
was  given,  so  it  cannot  be  said  that  Acre  was  any  agreement  to  arbitrate. 

It  was  argued  that,  when  the  parties  fail  to  agree,  an  application  must 
ie  made  for  the  appointment  of  an  arlntrator  by  the  judge;  such  appli- 
cation being  a  condition  precedent  to  the  right  to  maintain  an  action. 

The  plaintiff's  counsel  urge  that  the  application  to  the  judge  has  ref- 
erence to  the  selection  of  an  arbitrator  when  the  parties  cannot  ag^ee 
upon  the  person,  but  does  not  apply  to  the  selection  of  the  arbitrator  when 
the  employer  has  refused  to  arbitrate. 

In  Goodwin  v.  Packing  Co.,  104  Kan.  747  180  Pac.  809,  the  plaintiff 
consented  to  arbitration,  but  served  notice  that  he  would  not  arbitrate 
before  the  committee,  and  the  defendant  refused  to  arbitrate  otherwise. 
It  was  held  diat  in  this  situation  the  plaintiff  had  a  right  to  maintain  the 
actioQ  without  applying  for  the  appointment  of  the  arbitrator.  In  the 
opinion  it  was  said; 

''III  default  of  agreement,  the  statute  requires  compensation  to  be 
settled  by  arbitration,  and  employer  and  workman  are  expected  to  sign 
a  writmg  expressing  such  consent"    104  Kan.  749,  180  Pac  810. 

"The  workman  must  consent  to  arbitration,  or  go  without  compensa- 
tion.   If  the  emi^yer  consent;  arbitration  Is  compiitsory  upon  the  work- 


Digitized  by  VjOOQIC 


572  9  WORKMEN'S, COMPENSATIONL.  J.   (Kan.)         [May. 

man.  If:  the  eni{>loyer  withhold  consent  t&  arbitration,  the  workman  must 
nevertheless  have  consented,  or  he,  too,  is  at  fault,  and  is  denied  remedy 
by  action." .  104  Kan.  750,  180  Pac.  810. 

In  Roper  v.  Hammer,  106  Kan.  374.  187  Pac  858,  it  was  held  that— 

*If  a  workman  has  made  fair  effort  to  secure  consent  of  his  cm- 
ptoyer  to  arbitration,  expressed  in  writing,  and  the  writing  is  not  executed, 
the  employer  may  be  regarded  as  having  refused  to  consent."    Syl.  par.  2. 

It  was  said; 

*'In  some  regrettable  intances  the  employer;  or  the  insurance  car- 
rier who  takes  charge  of  his  case,  plays  the  part  of  the  dog  in  the  man- 
ger. While  consent  to  arbitration  is* not  definitely  refused,  it  is  not  defi- 
nitely given,  by  promptly  signing  an  agreement,  as  the  statute  requires, 
and  the  matter  is  kept  hanging  in  the  air.'  After  a  workman  has  made 
fair  effort  to  secure  consent  expressed  in  writing,  and  tiie  writing  is  not 
executed,  the  employer  may  be  regarded  as  having  refused  to  consent" 
106  Kan.  376,  187  Pac.  859. 

See,  also,  Stefan  v.  Elevator  Co.,  106  Kan.  369.  187  Pac.  861. 

In  Southern  v.  Cement  Co.,  108  Kan.  213,  194  Pac  637,  it  was  held 
that  the  writing  of  a  letter  by  a  workman  that  he  wishes  to  negotiate  for 
a  settlement,  and  if  an  agreement  cannot  be  reached  he  desires  an  arbi- 
tration, and  requests  that  the  matter  be  taken  up  with  the  employer's 
attorney,  amounts  on  his  part  to  a  consent  to  arbitrate,  **and  a  failure  of 
the  employer  for  over  two  months  to  respond  to  it  may  be  regarded  as 
such  a  refusal  to  consent  thereto  as  to  authorize  the  bringing  of  an  action 
by  the  workman  without  a  request  to  (the  judge  of  the  district  court  to 
appoint  an  arbitrator."  Syl.  par.  2.  It  was  also  held  that  if,  after  such 
delay,  the  plaintiff  should  bring  a  suit,  it  cannot  be  impaired  by  the  em- 
ployee thereafter  offering  to  arbitrate.  Here  the  parties  both  resided  in 
Kansas  City,  Kan.,  and  the  letter  was  mailed  the  24th  of  June,  and  the 
petition  was  not  fil<d  until  the  9di  of  July,  15  days  thereafter,  and  no 
sort  of  excuse. is  offered  why  fc«)onse  was  not  made. 

One  manifest  obiept.of  the.  Wferkmen's  Compensation  Act  was  to 
speed  the  settlen»ent  of  c)aims  for  injuries  and  avoid  the  delay  as  well  as 
the  expense  of  litigation  Ordinaiy  regard  for  the  common  courtesies 
between  tmsiness  men.  would  dictate  that  such  a  letter  be  answered  with 
reasonable-  prompuness^  and,  as  no  reason  appears  for  the  failure  so  to 
answer,  we  do  not  feel  called  upon  to  imagine  or  devise  any. 

[2]  Much  space  is  devoted  to  the  proposition  that  the  workman  who 
needlessly  gets  in  contact  with  a  buzz  saw  when  the  duties  of  his  em- 
ployment do  not  require  it  cannot  recover  for  an  injury  ^hereby  sus- 
tained, and  «t  is  claimed  that  this  was  what  the  plaintiff  did,  and  that  his 
injury  did  not  arise  out  of  his  emplosrment.  It  is  sufficient  to  say  that, 
with  no  more  than  the  usual  conflict  of  testimony,  the  evidence  was  suf- 
ficient to  say  that,  with  no  more  than  the  usual  conflict  of  testimony,  the 
evidence  was  sufficient  to  warrant  the  findings  which  the  jury  made  that 
the  plaintiff  was  not  instructed  to  keep  away  from  the  saw  while  m  mo- 
tion, that  he  did  not  play  with  it  while  in  motion,  and  that  his  work  of 
carrying  lumber  to  the  operator  of  the  saw  necessarily  brought  him  in 
contact  therewith. 

[3]  As  to  theclainwd  excess  in  the  amount  of  the  judgment  it  may 
be  observed  that  the  j-uiiy  found  the  average  amount  a  week  which  the 
plaintiff  would  be  able  to  earn  was  $12,  and  that  he  would  be  partially 
incapacitated  for  416  weeks  or  during  his  lifetime.  It  was  stipulated  that 
the  amount  a  like  employee  would  earn  is  $17  a  week.  This  matter  de-* 
pends  on  the  construction  tP  be  given  to  section  4,  pars.  '*a"  to  "c"  of 
chapter  226  of  the  Laws,  pf  1917,  and  this  troublesome  question  was  set- 
tled by  Stefan  y  Elevator  Co.  supra,  which  held  vthat  under  circum- 
stances similar  to  those/Jiere in.  involved  the  minimum  of  $6  a  Week  may 
be  recovered. 

Thejddgm<*nt  isi  afermed 

All  tue  Justices  concurring. 
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KINZER  V.  WYANDOTTE  COUNTY  GAS  CO.     (No.  239J3.) 

(Supreme  Court  of  Kansas.  Feb.  11,  1922.  Rehearing  Denied  March  17, 

1922.) 

204  Pacific  Reporter,  999. 

( Syllabus  by  the  Court) 
MASTER  AND  SERVANT—ARBITRATOR'S  FINDING  ON  QUES- 
TION  OF    COMPENSABLE    DISABILITY    CONCLUSIVE    IN 
ABSENCE  OF  UNFAIRNESS  OR  MISCONDUCT. 
Where  a  claim   under  the  Workmen's   Compensation   Act  is   heard 
before  an  arbitrator  appointed  by  the  court,  the  vital  question  in  con- 
troversy being  whether  the  claimant  is  still  under  disability,  and  the  arbi- 
trator upon  sufficient  evidence  decides  that  he  has  fully  recovered  and  is 
merely  simulating  incapacity  for  work,  such  finding  of   fact  cannot  be 
set  aside  by  the  district  court  without  a  showing  of  unfairness  or  mis- 
conduct on  the  part  of  the  arbitrator. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

Appeal  from  District  Court,  Wyandotte  County. 

Application  by  John  H.  Kinzer  to  the  district  court  to  appoint  an 
arbitrator  to  settle  his  claim  for  allowance  under '  Workmen's  Compensa- 
tion Act  On  finding  of  no  liability,  he  brought  thi»  action  against  his 
employer,  the  Wyandotte  County  Gas  Company,  to  review  the  decision 
of  the  arlMtrator  and  for  a  modification  of  the  award.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.  Judgment  reversed,  and  cause  re- 
manded with  directions  to  render  judgmoit  in  accordance  with  the  arbi- 
trator's award. 

A.  I^  Berger,  of  Kansas  City,  Kan.,  and  Hogsett  &  Boyle,  of  Kansas 
City,  Mo.,    for  appellant 

L.  O.  Carter,  of  Kansas  City,  Kan.,  for  appellee. 

Mason,  J.  John  H.  Kinzer  was  injured  ^hile  in  the  employ  of  the 
Wyandotte  uas  Company  by  being  struck  on  the  head  with  a  hammer. 
He  applied  to  the  district  court  to  appoiiit  an  arbitrator  to  settle  .hi^  claim 
for  an  allowance  under  the  Workmen's  Compensation  Act  (Gen,  St.  1915, 
§§  5896-5942).  An  arbitrator  was  appointed  who  heard  the  evidence,  and 
on  March  26,  1921.  made  findings  that  as  a  result  of  his  injury  the  plain- 
tiff was  totally  disabled  for  a  period  of  nine  weeks,  ending  October  5, 
1920,  but  from  that  time  was  fully  recovered,  and  had  received  all  the 
compensation  to  which  he  was  entitled — $120  and  the  payment  of  hospital 
and  doctor's  fees.  On  April  2,  1921,  the  plaintiff  brought  this  action  for 
a  review  of  the  decision  of  the  arbitrator  and  a  modification  of  the  award. 
A  jury  was  impaneled  to  which  were  submitted  two  questions,  which  they 
answered  in  the  affirmative,  whether  the  plaintiff  was  still  totally  inca- 
pacitated for  work  as  the  result  of  his  injury,  and  whether  he  would  con- 
.  tinue  permanently  to  be  so  totally  disabled.  Judgment  was  rendered  in 
his  favor  for  $622.60  id  a  lump  sum  and  an  allowance  of  $15  a  week  for 
the  remainder  of  eight  years.    The  defendant  appeals. 

The  statute  does  not  allow  a  general  appeal  from  the  award  of  an 
arbitrator.     It  gives  only  a  limited  review  expressed  in  these  words; 

"If  the  court  shall  find  that  the  award  has  been  obtained  by  fraud 
or  tmdue  influence  or  that  the  -committee  or  arbitratoc  making  the  award 
acted  without  authority  or  was  guilty  of  serious  misconduct  or  that  the 
award  is  grrossly  excessive  or  grossly  inadequate,  or  that  the  incapacity 
or  disability  of  the  workman  has  increased  or  diminished,  the  court  may 
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modify  such  award,  upon  such  terms  as  may  be  just,  by  increasing  or 
.  diminishing  the  compensation.    ♦    *    * !'     Laws  1917,  c.  226,  §  16. 

The  allegations  of  the  petition  upcni  which  the  setting  aside  of  the 
award  of  the  arbitrator  was  asked  read: 

"Said  arbitrator,  ♦  *  ♦  without  any  authority  or  right  whatso- 
ever, and  contraty  to  the  testimony  offered  by  the  respective  parties 
hereto,  found  that  the  plaintiff  had  fully  recovered  from  the  effects  of 
said  injury,  and  that  he  was  now  and  ever  since  said  5th  day  of  October, 
1920,  had  been  capable  of  performing  alt  kinds  of  manual,  labor,  the  same 
as  he  had  been  prior  to  said  accident  That  said .  findings  of  said  arbitra- 
tor are  without  justification  or  foundation  and  should  be  by  this  court  va- 
cated, set  aside  and  nullified.    ♦    *    ♦ " 

In  the  plaintiff's  brief  it  is  said  that,  while  the  petition  does  not  charge 
and  is  not  intended  to  charge  willful  fraud  of  the  arbitrator,  it  does 
charge  indirect  fraud  and  undue  influence. 

At  the  hearing  before  the  arbitrator  there  was  really  but  one  vital 
controversy  to  be  determined,  and  that  was  a  pure  question  of  fact— 
whether  the  plaintiff  had  recovered  from  the  effects  of  his  injury.  This 
neccssarilv  had  to  be  determined  largely  from  the  testimony  of  physi- 
cians. Tncre  was  abundant  medical  eviaence  including  that  of  two  doc- 
tors selected  by  the  arbitrator  by  consent  of  the  parties  that  the  plaintiff 
was  merely  a  malingerer  and  there  was  also  evidence  to  the  contrary. 
We  find  nothing  whatever  in  any  part  of  the  record  to  suggest  that  the 
arbitrator  acted  without  authority  or  thaf  the  award  was  arrived  at  other- 
wise than  by  a  fair  and  candid  consideration  of  the  evidence.  The  hear- 
ing in  the  district  court  was  a  reexamination  of  the  same  question  of  fact 
upon  the  same  and  some  additional  evidence,  and  the  jury  reached  a  dif- 
ferent conclusion  from  that  of  the  arbitrator.  To  sustain  the  finding  of 
the  jury  in  this  situation  would  be  merely  to  substitute  its  judgment  for 
that  of  the  arbitrator  upon  an  i3sue  of  fact  decided  by  him  upon  conflict- 
ing testimony.  We  do  not  think  this  is  within  the  contemplation  of  the 
Cotilpensation  Act  The  decision  of  the  arbitrator  upon  issues  properly 
before  him  is  final,  except  for  the  limited  review  provided  by  the  statute. 
Roper  V.  Hammer,  106  Kan.  374.  187  Pac  858;  Wilson  v.  Ward,  202  Pac. 
862,  decided  December  10,  1921.  It  is  true  that  gross  inadequacy  of  an 
award  is  one  of  the  grrounds  upon  which  it  is  au£orized  to  be  set  aside, 
but,  if  the  pretended  disability  of  the  plaintiff  was  a  sham,  the  award  was 
not  inadequate,  and,  that  fact  having  been  determined  by  the  arbitrator 
upon  sufficient  evidence,  we  do  not  think  the  finding  can  be  set  aside 
without  some  showing  of  unfairness  or  misconduct.  As  was  said,  in 
Roper  V.  Hammer,  supra: 

"The  nature  and  extent  of  the  injury  were  questions  of  fact  for  the 
determination  of  the  arbitrator." 

To  hold  otherwise  would  be  practically  to  allow  a  re-examination  of 
specific  issues  of  fact  fairly  determined  by  the  arbitrator,  and  make  arbi- 
tration a  superfluous  and  futile  part  of  the  machinery  for  the  carrying 
out  of  the  provisions  of  the  compensation  act 

The  judgment  is  reversed,  and  the  cause  remanded  with  directions  to 
render  judgment  in  accordance  with  the  award  of  the  arbitrator. 

All  the  Justices  concurring. 
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RUSCH   V.  LOUISVILLE  WATER  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.     Feb.  10,  1922.) 

237  Southwestern  Reporter,  389. 

1.  MASTER  AND  SERVANT— COMPENSATION  BOARD'S  FIND- 

INGS OF  FACT  CONCLUSIVE. 

Findings  of  fact  by  the  Workmen's  Compensation  Board,  if  supported 
by  credible  evidence,  will  not  be  disturbed  on  review  by  the  courts;  but 
where  there  is  no  issue  of  fact,  or  the  fact  is  undisputed,  then  the  ques- 
tion on  the  facts  becomes  one  of  law,  and  the  finding  of  the  board  is  a 
finding  of  law  subject  to  review. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER  AND  SERVANT— DEATH   FROM   HEART  ^FAILURE 

HELD  NOT  COMPENSABLE  AS  RESULTING  FROM  INJURY 
BY  -ACCIDEXr'  WITHIN  COMPENSATION  ACT. 
Where  valve  on  steam  boiler  Wew  out  and  employee  ascended  ladder 
and  closed  the  valve.  ;md  descended  went  to  a  window  and  then  walked 
out  of  a  door  for  a  few  steps,  staggered,  and  fell  dead,  being  the  result 
of  a  pre-existing  disease  of  the  heart  which  the  excitement  caused  to  fail, 
death  was  not  compensable  as  resulting  from  traumatic  "injurv  by  acci- 
dent** within  Workmen's  Compensation  Act  (Ky.  St.  Supp.  1918,  §  4880), 
defming  compensable,  accidents. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  376[2].) 
(For  otlier   definitions,    sec   Words   ami    Phrases,    First   and    Second 
Series,  Accident — Acpdental.) 

Appeal  from  Circuit  Court.  Jefferson  County,  Common  Pleas  Branch, 
I'ourth  Division. 

Proceedings  Ijy  Margaret  Rusch  under  the  Workmen's  Compensation 
Act  to  ol)tain  compensation  for  the  death  of  her  husband,  Allen  Rusch, 
opposed  by  the  Louisville  Water  Company,  the  employer.  The  Compen- 
.sation  Board  denied  con>pensation.  and  their  decision  was  sustained  by  the 
circuit  court  on  apiH'al.  and  the  applicant  api)eals.     Affirmed. 

S.  A.  Anderson,  of  Louisville,  for  appellant. 
Charles  W.  Morris,  of  Ix>uisville,  for  appellees. 

MooR.\iAN.  J.  Allen  Rusch.  the  husband  of  appellant,  Margaret 
Rusch,  was  an  employee  of  the  appellee,  Louisville  Water  Company,  at 
the  time  complained  of  in  this  action.  The  water  company  was  then  ope- 
rating under  the  provisions  of  the  Workmen's  Compensation  Act  (Ky. 
St.  Supp.  1918.  §  4880  ct  seq.),  ^rhich  had  been  accepted  by  Rusch. 

On  .April  4.  1918.  a  valve  connected  with  the  steam  boiler  where  Rusch 
was  working  blew  out,  and  he  with  another  employee  ascended  the  lad- 
der to  close  the  opening.  After  closing  it  he  descended  the  ladder,  went 
to  a  window  near  the  door  of  the  plant,  walked  out  the  door  for  a  few 
stepi,  staggered,  and  fell  to  the  ground  dead.  The  S4>pellant,  as  the  de- 
poident  widow  of  deceased,  filed  claim  before  the  Workmen's  Compensa- 
tion Board,  asking  for  compensation  as  a  dependent  under  the  Workmen's 
Compensation  Act.    The  boiaird  found  that: 

*'l.  The  death  of  decedent  was  not  the  result  of  traumatic  injury  by 
accident,  but  was  due  to  pre-existing  disease  of  the  h^art 

**2.  Overexdtement  and  hurry  at  a  critical  moment,  taken  in  connec- 
tion witli  a  diseased  heart,  caused  the  heart  to  fail." 
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The  board  also  ruled  that  the  burden  of  proof  was  on  claimant  to 
show  that  the  accident  arose  out  of  and  in  the  course  of  the  emplojnncnt, 
and  that  the  death  of  Rusch  was  not  the  result  of  pre-existing  disease. 
The  claim  was  dismissed. 

Appellant,  as  provided  by  the  act,  appealed  to  the  circuit  court  for  a 
review  of  the  order  of  the  board.  By  appropriate  pleadings  in  that  court 
the  issues  were  made  up,  but  on  a  hearing,  on  the  evidence  adduced  before 
the  board,  the  decision  of  the  board  was  sustained  and  the  petition  dis- 
missed. On  this  appeal  it  is  argued  that  the  judgment  should  be  reversed 
on  the  ground  that  the  death  of  decedent  resulted  from  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employment. 

This  ground  of  reversal  raises  a  question  to  be  detecmined  by  an  ap- 
plication of  section  4889,  Kentucky  Statutes,  defining  accidents  for  which 
there  is  liability  against  the  employer,  and  excluding  therefrom  death  or 
or  disability  resulting  from  pre-existing  disease  or  disease  not  the  natural 
or  direct  result  of  traumatic  injury. 

m  G>n forming  to  the  language  of  the  Compensation  Act  this  court 
is  committed  to  the  rule  that  the  findings  of  fact  by  the  Compensation 
Board,  if  supported  by  credible  evidence,  will  not  be  disturbed  on  review 
by  tile  courts.  The  findings  of  the  board  as  to  questions  of  fa^  are  to 
be  given  the  same  force  and  effect  as  the  verdict  of  a  properly  instructed 
jury.  Hollenbach  Co.  v.  Hollenbach.  181  Ky.  262,  204  S.  W.  152.  13  A. 
L.  R,  524;  Bates  &  Rogfers  Construction  Co.  v.  Allen,  183  Ky.  815.  210 
S.  W.  467;  Valentine  v.  Weaver,  191  Ky.  37,  228  S.  W.  1036;  Andrews 
Steel  Co.  V.  McDcrmott,  192  Ky.  679,  234  S.  W.  275. 

W\e  have  also  held  in  the  Allen  Case,  supra,  that  where  there  is  no 
issue  of  fact  or  where  tiie  facts  are  undisputeid,  the  question  on  the  facts 
then,  becomes  one  of  law,  and  the  finding  of  the  board  is  a  finding  of  law 
subject  to  review  by  the  courts,  with  reelect  to  itis  effect  as  applioi  to  the 
rights  of  the  claimant. 

[2]  In  this  case  the  board  found  that  the  death  of  Rusch  was  not  the 
result  of  traumatic  injury  by  accident,  but  was  due  to  pre-existing  (Usease 
of  the  heart,  and,  further,  that  excitement  and  hurry  at  a  critical  mo- 
ment, taken  in  connection  with  a  diseased  heart,  caused  the  heart  to  fail. 
There  is  no  question  of  the  accuracy  of  these  findings,  nor  is  there  any 
contrariety  in  the  evidence  by  which  they  are  shown  to  exist  The  sin- 
gle inquiry  then  is  as  to  their  legal  effect 

Section  4880,  Kentucky  Statutes,  fixes  liability  against  the  employer 
in  apf>licable  cases  for  personal  injuries  sustained — 
''by  acckient  arising  out  of  and  in  the  course  of  his  employment,  or  for 
death  resulting  from  such  accidental  injury;  provided,  however,  that 
personal  injury  by  accident  as  herein  defined  shall  not  include  disease 
except  where  the  disease  is  a  natural  and  dirtet  result  of  a  traumatic  in- 
jury by  accident,  nor  shall  they  include  the  results  of  a  pre-exisdng  dis- 
ease." 

-The  clause  quoted  provides  that  injury  by  accident,  fdr  which  com- 
pensation is  allowed,  shall  not  include  disease  not  the  natural  and  direct 
result  of  traumatic  injury  by  accident,  nor  shall  it  include  the  results 
of  pre-existing  disease. 

Out  attention  has  not  been  directed  to  any  case  in  which  a  statutt, 
containing  the  provisional  clause  referred  to,  has  been  construed,  but  the 
argument  is  advanced  that  the  death  of  decedent  was  accidental,  in  that 
it  resulted  from  the  blowing  of  the  value  from  the  steam  Mler.  On  that 
point,  however,  the  finding  of  the  Compensation  Board  was  against  ^ip- 
pellant  The  finding  was  that  the  death  was. not  the  result  of  traumatic 
injury  by  accident,  but  was  due  to  a  pre-existing  disease  of  the  heart 
The  liability  created  by  the  statute  for  injury  or  death  resulting  from  ac- 
cident, arising  out  of  and  in  the  course  of  employmeift,  is  explicitly  de- 
fined as  excluding  disease,  except  where  the  same  is  the  natural  aiid  direct 
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result  of  traumatic  injiiry.  by  accident.  There  is  no  claim  hei'e  of  any 
traumatic  injury. 

The  legal  effect  of  the  facts  found  by  the  board  brings  the  case  di- 
rectly within  the  clause  referred  to.  The  language  of  the  statute  is  too 
clear  to  admit  of  doubt  as  to  its  meaning.  Whatever  the  Legislature  may 
have  intended  to  dov  it  clearly  e3Q>ressed  the  purpose  of  relieving  the 
employer  from  liability  in  cases  of  this  kind.  Unfortunate  as  was  the 
death  of  Rusch.  his  dependents  are  bound  by  the  statute,  which  denies 
to  Uiem  compensation.  We,  therefore,  concur*  in  the  view  adopted  by  the 
Compensation  Board  as  to  the  legal  effect  of  the  established  facts. 

The  conclusion  reached  obviates,  the  necessity  of  determining  on  this 
appeal  whether* the  burden  of  proof  was  on  claimant  to  show  that  Rusch*s 
death  did  not  result  from  a  disease  for  which  there  is  no  liability.  The 
facts  found  by  the  board  are  uncontradicted,  and  tiieir  legal  effect  alone 
is  pertinent  here.  Finding  that  they  were  given  the  proper  effect  by  the 
court  below,  the  judgment  is  affirmed. 


BRONSON  V.  HARRIS  ICE  CREAM  CO.,  Inc.     (No.  24188.) 

(Supreme  (Tourt  of  Louisiana.  Jan.  2,  1922.-  Rehearing  Denied  Jan.  30, 

1922.) 

90  Southern  Reporter,  759. 

(Syllabus  by  Editorial  Staff.) 
MASTER  AND  SERVANT  —  COMPENSATION  NOT  DEFEATED 

BY  REFUSAL  TO  SUBMIT  TO  OPERATION. 

Where  an  injured  employee  59  years  old  refused  to  submit  to  an  ope- 
ration to  remove  broken  parts  of  his  knee,  requiring  an  anaesthetic  and 
resort  to  a  hospital  as  a  cnarity  patient,  his  refusal  was  not  unreasonable, 
and  did  not  defeat  recovery  for  his  disability  under  Workmen's  Compen- 
sation Act,  §§1,  28,  36,  and  section  10,  as  amended  by  Act  No.  38  of  191ft 
§  1,  containing  no  provision  for  an  operation. 

(Fot  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  385[18].) 

Appeal  from  Civil  District  Court,  Parish  of  Orleans ;  Wynne  G. 
Rogers,  Judge. 

Proceeding  by  W.  T.  Bronson  against  the  Harris  Ice  Cream  Company, 
Inc.,  for  compensation  under  the  Workmen's  Compensation  Act  From 
judgment  for  defendant,  plaintiff  appeals.  Judgment  set  aside,  and  com^ 
pensation  to  plaintiff  decreed. 

Wm.  H.  Byrnes,  Jr.,  and  Rene  A.  Viosca,  both  of  New  Orleans,  for 
appellant 

iFarar,  Goldberg  &  Dufour,  of  New  Orleans,  for  appellee. 

PkovosTY,  J.  Plaintiff  suffered  an  injury  to  his  knee  in  the  course  of 
his  employment  at  defendant's  ice  cream  factory.  He  sues  under  the 
Workmen's  Compensation  Act  and  its  amendments  (Acts  20  of  1914;  243 
of  1916;  38  of  1918)  as  for  total  disability.  He  describes  the  accident  as 
follows: 

"I  started  to  go  up  on  the  elevator,  and  there  was  a  large'  hole  in  the 
elevator.    I  stepped  to  the  side  of  it;  but  the  elevator  there  was  very  slip 
pery  with  ice  and  <fream»  and  before  I  knew  it  my  left  foot  slipped  into 


Digitized  by  VjOOQIC  


578  9  WORKMEN'S  COMPENSATION  L.  J.  (Lai)  [May. 

the  hole;  and  the  elevator  was  pulled  by  hand  by  a  negro  pulling  a  rope 
by  hand,  and  he  took  a  long  ^tUl,  when  he  started  the  elevator,  and  Hiai 
threw  me  down  in  the  hole ;    went  in  up  to  the  crotdu" 

The  disability  is  not  contested,  but  is  said  not  to  be  attributable  to 
the  accident,  but  to  plaintiff's  refusal  to  allow  an  operation  to  be  pei- 
formed,  which  would  probably  have  cured  him,  and  certainly  relieved  him 
of  all  pain,  and  thus  restored  his  ability  to  work. 

.  The  operation,  as  we  understand,  would  have  consisted  in  opening 
the  knee,  and  removing  therefrom  some  broken  parts.  Plaintiff,  bdn^ 
59  years  old,  hesitated  about  having  this  done,  and  finally  concluded  not 
tp,  after  consultatkxi  with  sev^al  surgeons.  These  surgeoils  advised  that 
the  operation  would  not  be  dangerous  to  life  'or  health,  and  that  die 
chances  of  ^ttccess,.in  which  event  the  use  df  the  fimb  would  be  com- 
pletely restored,  and  of  nonsuccess,  in  which -event  the  limb  would  become 
aiflcyk>sed  and  rigid,  were  about  even.  Plaintiff  would  have  had  to  be 
anaesthetited;  and,  being  without  means,  would  have  had  to  resort  to  die 
Charity  Hospital  as 'a  cKarity  patient,  which  appeared  to  him  in  the  light 
of  a  humiliation. 

He  refers  the  court  to  section  1,  par.  1,  of  Act  20  of  1914,  reading 
*'  *  ♦  *  and  fdr  such  employee  and  employer  thje  payment  of  compen- 
sation, according  to  and  uAder  the  terms,  conditions  and  provisions  here- 
inafter set  out  in  this  act,  shall  be  exclusive,  compulsory  and  obligatory," 
and  argufes  that  the  having  to  submit  to  an  operation  is  not  mentioned 
among  the  '*terms,  conditions  and  provisions  hereinafter  set  f ordi  in  this 
a^"  and  that  therefore  submission  to  an  operation  cannot  be  made  a  con- 
'  dition  precedent  to  recovery  under  the  act ;  that  to  so  require  would  be  to 
add  a  "omlition"  to  the  act,  and  that  the  absence  of  such  a  requirement 
is  not  aeddoital,  since  provision  is  made  for  having  to  submit  to  an  ex- 
amination (see  section  10  of  the  act  as  amended  in  1918) ;  that,  more- 
over, sectkm  28  of  th^  act  s^^ecifies  the  conditions  under  which  compen- 
sation shall  not  be  aflowed,  and  does  ndt  include  among  them  the  refusal 
to  submit  to  an  operation.  ^The  act,  in*  its  sectioa  36,  provides  further — 

.  ''That  no  contract,  rule,  regulation  or  device  whatsoever  shall  operate 
to  relieve  the  employer,  in  whole  or  in  part,  from. any  liability  crdited 
by  this  act. except  as  herein  provided." 

To  the  legal  action  which  the  injured  employee  might  have  been  to 
recover  full  indemnification  the  act  substitutes  a  right  to  partial  indemni- 
fication, but  seeks  to  facilitate  and  insure  as  far  as  possible  the  recovery 
of  this  indemnity. ,  Toi  that  end  it  takes  away  defenses,  simf^ifies  .proce- 
dure, and  creates  presumptions.  -  Tliat  purpose  would  in  a  large  measure 
be  defeated  if  Ui^  door  were  opened  for  discussk>n  as  to  whether  the  in- 
j  tired  employee  should  or  not  have  recourse  to  an 'operation.  This  would 
be  adding  uncertainty  where  the  law. clearly  desires. that  there  should  be 
none. 

At  the  same  time  we  must  recognize  that  such  a  thing  might  be  as 
an  injury  curable  by  an  operation  so  simple  and  unattetided  by  risk  that 
plainly  Uie  real  cause  of  the  disability  would  be  not  so  much  the  injury 
as  die  not  making  use  of  the  easy  remedy  at  hand. 

On  this  question  of  whether  under  the  Workmen's  Compensation  Act 
an  injured  employee  may  have  to  resort  to  an  operation,  as  a  prerequisite 
to  recovery  of  oompensatipn  for  disability,  and  on  the  further  amd  much 
difficailt  question  of  under  what  circumstances  he  will  be  x^nired  to  do 
so,  there  is  much  jurisprudence.  The  plaintiff  cites  the  cases  of  McNally 
V.  Hudson^  87  N.  J.  Law,  455,  95  Atl.  122;  Raobon  Coal  Co.  v.  Thomas. 
3  B.  W.  C  32;  Bothanell  v.  Davies,  19  T.  U  R.  423;  5  W,  C  t.  141; 
Sweeny  v.  Pumpherston  Oil  Co.,  5  F.  972;  40  Sc  L.  R.  721;  Mercnrio 
V.  Califomia  Trans.  Co.,.l  Cal.  Ind.  Ace  Com.  DkL  (No.  16,  1914)  11; 
10  N.  C.  C  A.  197.  note  B,  and  15  N.  C  C  A.  p.  81,  note  II,  B.;  Mar- 
shall  V.  Navigation  Co.,  1  King's  Bendi  Div.  79.  Defendant  cites  the 
same  case  of  McNally  v.  Hudson,  etc.,  supra;  and 'the  following  f    LeA 
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V.  Illinois  Steel  Co.,  163  Wis.  124,  157  N.  W.  5J9,  L.  R.  A.  1916E,  105; 
O'Brien  v.  Albrecht  Co..  206  Mich.  101.  172  N.  W.  601.  6  A.  L.  R.  1257; 
Kricinovich  v.  American  Car  k  Foundry  Co..  192  Mich.  687,  159  N.  W. 
362;  Wamckcn  v.  Moreland,  100  L.  T.  12  (1909)  1  K.  B.  184;  Walsh  v. 
Locke  Co.,  6  N.  C.  C.  A.  675,  and  note;-  Paddington  Borough  Council  v. 
Stack,  2  B.  W.  C.  C  402;  Anderson  v.  Baird  k  Co..  5  F.  373;  40  Sc.  L. 
R.  253  (1903) ;  Joliet  Motor  Co.  v.  Industrial  Board,  280  111.  148,  117  N. 
E.  423 ;  Enterprise  Fence  A  Foundry  Ca  v.  Majors,  68  Ind.  App.  575, 
121  N.  E.  6.  Most  of  these  cases  are  inapplicable  under  our  statute, 
except  in  so  far  as  establishing  the  proposition  that  the  injured  employed, 
roust  not  be  entirely  unreasonable  in  retraining  from  an  operation,  ho««r- 
ever  simple  and  harmless;  and  the  others  turn  upof^  the  facts,  as  does 
the  present 

In  view  of  the  age  of  the  plaintiff,  and  of  the  seriousness  of  the  ope- 
ration, requiring  the  administration  of  an  anaesthetic  and  in  view  of  the 
natural  (though  unreasoning  and.  we  may  add,  groundless)  prejudice 
against  the  resorting  to  the  Charity  Hospital,  we  do  not  think  that  plain- 
tiff's unwillingness  to  submit  to  an  operation  was  entirely  unreasonable. 
It  was  not  the  result  of  caprice,  but  of  the  natural  dread  of  a  surgical 
operation,  always  attended  with  more  or  less  risk,  especially  after  a  cer- 
tain age. 

The  judgment  appealed  from  is  therefore  set  aside,  and  it  is  now  or- 
dered, adjudged,  and  decreed  that  the  plaintiff,  W.  T.  Bronson,  have  judg- 
ment against  the  defendant,  the  Harris  Ice  Creanv  Co..  Inc.  in  the  sum  of 
$11.55  per  week,  pa]rable  from  week  U>  week,  for  400  weeks,  or  as  long 
as  the  disability  shall  continue,  beginning  on  November  1.  1918,  with  5  per 
cent  per  annum  interest  on  the  past-due  installments  thereof  from  the 
date  the  same  became  due,  under  the  present  judgment,  less  the  sum  of 
$485  already  paid,  and  operating  in  part  satisfaction  of  the  present  judg- 
ment; and  that  the  defendant  pay  the  costs  of  this  suit 


BROADBENT'S  CASE. 

(Supreme  Judicial  Court  of  Massachusetts.     Suffolk.     March  1.  1922.) 

134  Northeastern  Rqwrter.  632. 

1.  MASTER  AND   SERVANT  —  J)EATH   OF  ASSAULTED   EM- 
PLOYEE HELD  ONE  '^ARI  SING  OUT  OF  AND  IN  THE  COURSE 

OF  EMPLOYMENT." 

Where  it  was  the  duty  of  a  Y."  M.  C.  A.  counter  man  to  sell  dormitory 
checks,  candy,  and  other  articles,  and  also  keep  an  inclosure  clear,  and 
while  trying  to  quell  a  disturbance  and  clear  such. inclosure  he  received, 
a  Wow  which  resulted  in  cerebraf  hemorrhage,  causing  his  ^  death,  and 
though  there  was  evidence  that  his  superior  told  him  to  go  back  to  his. 
place  behind  the  counter,  this  was  not  until  after  he  was  struck,  findings 
that  he  was  acting  within  the  scope  of  his  employment,  and  that  the  risk 
of  assault  was  a  risk  of  such  employment,'  were  warranted. 

(For  other  cases,  see  Master  arid  Servant,  Dec.  Dig.  §  ,"73.) 

(For  other  definitions,  see  Word^  and   Phrases.  First  and   Second 
Series.  Course  of  Employment ; 

3.  MASTER  AND  SERVANT— COMPENSATION  NOT  ALLOWA*. 

BLE  TO  ILLEGITIMATE  "CHILD  OR  CHILDREN''  OF  DE- 

CEASED.  *  ' 

An  illegitimate  chikl.  bom  of 'a  bigaflious  marriage,  is  not  entitled  to 
compensation  for  the  death  of  his  father,  under  the  Workmen's  Compen- 
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sation  Act;  the  words  "child  or  children,"  as  used  therein,  referring  only 

to  the  legitimate  child  or  children. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  388.) 

(For  other   definitions,   see  Words-  and   Phrases,   First  and   Second 

Scries,  Cliild — Qiildren.) 

4.  MASTER  AND  SERVANT—COMPENSATION  BOARD'S  FIND- 

ING  ON  EVIDENCE  AS  TO  DESERTION  AND  SEPAR.ATION 

CONCLUSIVE. 

Under  St.  1911,  c  751,  pt.  2,'§  7,  as  amended  by  St  1914,  c  708,  §  3. 
and  St.  1919,  c  204,  the  finding  of  a  single  member  of  the  Industrial 
Accident  Board,  affirmed  and  adopted  b^  the  board,  that  deceased's  widow 
had  not  sustained  the  burden  of  showmg  that  deceased  deserted  her,  or 
that  she  was  living  apart  from  him  for  justifiable  cause,  must  stand,  if 
there  i^  any  evidence  to  support  it. 

(For  other  cases,  se  Master  and  Servant,  Dec  Dig.  §  417[7].) 

5.  MASTER  AND  SERVANT  —  COMPENSATION   BOA^D  NOT 

BOUND  TO  BELIEVE  WIDOW'S  TESTIMONY  AS  TO  SEPA- 
RATION. 

in  a  workman's  compensation  proceeding,  the  Industrial  Accident 
Board  and  the  member  who  heard  the  case  were  not  bound  to  believe  the 
testimony  of  deceased's  widow,  tending  to  show  that  she  was  living  apart 
from  him  for  justifiable  cause. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [5].) 

6.  MASTER  AND  SERVANT—COMPENSATION  BOARD'S  FIND- 

ING  AS  TO  WIFE'S  CONDONATION  OF  HUSBAND'S  ACTS 

WARRANTED. 

In  a  workman's  compensation  proceeding,  involving  the  question 
whether  his  widow  was  living  apart  from  him  for  justifiable  cause,  find- 
ings that  she  had  condoned  his  improper  relations  with  other  women  and 
assaults  on  her  were  not  unwarranted,  where  they  had  continued  to  live 
together  up  to  the  time  he  left  his  native  country  for  this  country. 

(For  other  cases,  see- Master  and  Servant,  Dec.  Dig.  §  405[5].) 

7.  MASTER  AND  SERVANT— COMPENSATION  HELD,  NOT  AL- 

LOWABLE TO  WIDOW  LIVING  APART  FROM  HUSBAND. 

If  a  wife  living  apart  from  her  husband  did  not  learn  of  his  sub- 
•sequent  bigamous  marriage  until  after  his  death,  she  could  not  be  found  to 
have  been  living  apart  from  him  for  that  cause,  within  St  1911,  c.  751, 
pt  2,  §  7,  as  amended  by  St.  1914,  c  708,  §>  3,  and  St.  1919.  c.  204,  though 
if  she  learned  of  such  marriage  before  her  desertion  of  him  was  complete, 
she  would  have  been  justified  in  continuing  to  live  apart  from  him,  and 
would  not  have  been  prevented  from  obtaining  compensation. 

(For  other  cases,  see    laster  and  Servant  Dec.  Dig.  §  388.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Live  Apart) 

Appeal  from  Superior  Court,  Suffolk  County. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Sarah  Broad- 
bent  and  WSliam  H.  B.  Broadbent  for  compensation  for  the  death  of 
Joel  Broadbent,  husband .  of  the  first-named  claimant  and  father  of  the 
second-named  claimant,  opposed  by  the  Massachusets  Trustees  Interna- 
tional Y.  M.  C.  A.  for  Army  and  Navy  Worlc,  Inc.,  employer,  and  the 
Ocean  Accident  &  (Guarantee  Corporation,  Limited,  insurer.  (Compensa- 
tion was  denied,  and  decree  entered  dismissing  the  claim  and  the  wMow 
appeals.    Affirmed. 
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The  questions  before  the  Industrial  Aocident  Board  were  whether  the 
employee  received  a  personal  injury  in  the  course  of  and  arising  out  of 
his  employment,  whether  death  resulted  from  the  injury,  and  dependency. 
The  board  member  hearing  the  case  found  that  deceased  was  acting  within 
the  scope  of  his  authority  when  injured  by  an  assault,  that  the  risk  of 
the  assault  was  a  risk  of  his  employment,  that  his  death  resulted  from 
hemorrhage  induced  by  a  blow  on  his  face  and  the  resulting  excitement, 
but  that  neither  of  the  claimants  was  entitled  to  compensation  under  the 
statute.  The  board  adopted  his  findings  and  gave  the  insurer's  requested 
rulings  that  William  H.  Broadbent  was  not  dependent  on  deceased  for 
support,  and  that  Sarah  Broadbent  was  not  living  apart  from  her  hus- 
band for  a  justifiable  cause,  or  because  he  had  deserted  her,  and  refused 
the  widow's  requested  ruling  that  on  all  the  evidence  she  was  living  apart 
from  him  for  justifiable  cause. 

Chester  J  O'Brien,  of  Boston,  for  appellant. 
James  T.  Connolly,  of  Boston,  for  appellee. 

Crosby,  J.  The  claims  for  compensation  in  this  case  in  behalf  of  the 
employee's  widow  and  illegitimate  minor  son  arise  out  of  a  personal  in- 
jury received  by  the  employee  early  in  the  morning  of  November  16,  1919, 
which,  it  is  claimed.. resulted  in  his  death.  At  the  time  of  his  injury  he 
wks  employed  at  the  "Army  and  Navy  Y.  M.  C.  A.,  in  Charleston,"  as  a 
"counter  man." 

II]  1.  The  single  jiiember  of  the  Industrial  Accident  Board  niade  the 
following  findings:  That  Bro^dbent's  duties  were  to  sell  checks  entitling 
the  buyer  to  the  use  of  the  dormitory  maintained  there,  and  to  sell  candy, 
cigarettes  and  other  articles;  that  three  men,  including  the  deceased,  were 
employed  there  at  night,  the  other  two  being  Kinney  and  Best;  that  Best 
was  required  to  collect  the  checks  from  those  who  used  the  dormitory; 
that  Kinney,  as  well  as  the  deceased  soW  checks;  that  there  was  more  or 
less  disorder;  that  while  trying  to  quell  a  disturbance  the  deceased  was 
struck  on  the  right  side  of  his-  face  by  a  petty  officer  in  the  United  States 
Navy,  and  received  an  injury  which  resulted  in  cerebral  hemorrhage, 
from  which  he  died  on  November  23,  1919.  There  was  evidence  from 
which  it  could  have  been  found  that  Kinney  was  in  charge,  that  the  de- 
ceased came  from  behind  the  counter  and  endeavored  to  stop  the  distur- 
ance,  and  that  Kinney  ordered  him  to  go  back.  The  single  member  found 
that  such  order  was  not  given  until  after  Broadbent  had  been  struck,  and. 
that  it  was  a  part  of  his  duties  "to  keep  the  inclosure  clear  and  it  was 
within  this  inclosure  that  he  was  hurt,  and  while  trying  to  clear  the  in- 
closure." The  single  member  further  found  that  at  the  time  of  his  in- 
jury Broadbent  was  acting  within  the  scope  of  his  employment  and  that 
the  risk  of  assault  was  a  risk  of  such  employment ;  it  is  plain  that  these 
findings  were  warranted. 

[2]  2,  The  single  member  also  found  that  the  employee's  death  was 
the  result  of  cerebral  hemorrhage.  The  death  certificate  of  the  medical 
examiner  filed  in  the  office  of  the  city  clerk  states  that — 

"The  cause  and  manner  thereof  are  as  follows:  Cerebral . hemor- 
rhage, blow  on  the  forehead;  ♦  ♦  ♦  blow  probably  had  no  direct  ef- 
fect in  producing  the  hemorrhage;  the  excitement  which  followed  proba- 
bly a  contributing  factor." 

This  certificate  was  admitted  without  objection.  We  are  of  opinion 
that  it  was  admissible  under  R.  L.  c.  29,  §  20  (G.  L.  c.  46,  §  19),  and  is 
prima  fade  evidence  of  the  facts  recorded.  Shamlian  v.  Equitable  Ac- 
cident Co.,  226  Mass.  67,  115  N.  E.  46.  Apart  from  the  certificate  of  the 
medical  examiner,  there  was  other  medical  evidence  from  which  it  could 
have  been  found  that  the  death  of  the  employee  was  due  to  cerebral  hem- 
orrhage resulting  from  the  blow  and  the  attendant  excitement 
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[3]  3.  At  the  time  of  the  employee's  injury  and  death,  his  illegitimate 
son  was  under  the  age  of  sixteen  years  and  was  not  living  with  his  father. 
While  the  employee  went  trough  the  form  of  a  marriage  ceremony  with 
the  mother  of  the  boy  on  February  14,  1900,  he  had  a  wife  Kving  in  Eng- 
land, who  is  the  claimant  in  the  case  at  bar.  The  mother  of  the  son  pre- 
deceased the  employee.  It  is  plain  that  the  child  is  not  entitled  to  com-* 
pensation  under  the  Workmen's  G>mpensation  Act.  It  was  held  in  Gritta's 
Case,  236  Mass.  204,  127  N.  E.  889,  that  the  words  ''Child  or  children,** 
as  used  in  the  act  and  amendments  diereto,  refer  only  to  a  legitimate 
child  or  children.  Baylis  v.  Baylis,  207  N.  Y.  446,  Wl  N.  E.  176;  Murrcll 
V.  Industrial  Commission,  291  III.  334,  126  N.  E.  189.  The  single  member 
rightly  dismissed  the  claim  of  die  minor  son. 

4.  The  question  remains  whether  the  widow,  who  lives  in  England, 
is  entitled  to  compensation  as  matter  of  law.  The  evidence  upon  this 
question  is  contained  in  her  deposition  in  which  she  states  that  she  was 
married  to  the  deceased  in  England  on  April  18,  1892;  that  they  lived  to- 
gether thereafter  about  5^  years;  that  one  child  now  living  was  bom  as 
file  result  of  the  marriage ;  that  during  the  time  they  lived  together  her 
husband  was  guilty  of  improper  relations  with  other  women;  that  on 
many  occasions  he  struck  and  otherwise  ill-treated  her;  that  his  wages 
were  insufficient  to  supoprt  the  family  and  that  she  worked  as  a  weaver 
from  the  time  of  their  marriage  until  shortly  before  he  left  her,  except 
during  a  period  of  time  when  she  was  confined;  that  he  left  for  Araeric»' 
in  November  1897;  that  she  never  actually  declined  to  accompany  him, 
and  that — 

"When  he  asked  me  to  go  to.  America,  I  said  I  would,  if  he  would 
alter  his  ways.  His  reply  was  that  he  would  please  himself,  to  which  I 
made  no  answer." 

She  also  testified. that  on  April,  1906,  she  learned  that  after  he  came 
to  America  ''he.  had  contracted  a  bigamous  marriage."  The  single  mem- 
ber found  as  follows: 

That  from  the  claimant's  evidence  it  is  not  clear  "as  to  whether  she 
an^ally  ever  surprised  hef  husband  in  adultery";  that  "whatever  his  rela- 
tions with  otiier. women  to  which  she  objected,  the  fact  .ren:uu9s  that  she 
continued  to  live  with  him  up  to  die  time  he  made  up  his  mind  to  come  to 
America;  that  he  did  ask  her  to  come  with  him  and  she  did  not  accept 
the  opportunity.  ♦  *  *  The  reasonable  inference  from  all  the  circum* 
stances  appears  to  me  to  be  that  she  did  not  wish  to  leave  her  native 
country  to  journey  ..to  a  strange  land  with  her  husband  for  whom  her  af- 
fection appears  to  have  been  neither,  deep  nor  abiding.  I  do  not  consider 
that  she  was  justified  in  this  refusal.  *  '  *  *  .  It  was  die  husband's  right 
to  choose  and  establish  the  marital  domicile  and  in  exercising  his  right 
to  change  his  domicile  I  cannot  see  that  he  acted  unreasonably.  *  *  * 
I  see  nothing  in  die  present  case  to  show  a  legal  excuse  Jor  the  wife's 
refusal  to  accon^pany  her  husband  on  his  change  of  domicile  and  I  find 
that  she  did  so  refuse.  *  ♦  *  Both  of  them,  I  believe,  were  willing* 
to  separate,  but  the  fact  remains  that  iKt  wife  refused  to  accompany  her 
husband  when. he  was  willing  that  she  shoukl  and  had  requested  her  to. 
Even  though  he  was  glad  to  get  rid  of  her,,  that  does  not  prevent  her 
conduct  from  constituting  desertion." 

[4]  To  entitle  the  claimant  to  compensation  under  the  act  she  must 
show  affirmatively  that  at  the  time  of  her  husband's  deadi  she  was  living 
apart  from  him  for  justifiable  cause  or  because  he  had  deserted  her.  St 
1911,  c.  751,  part  2,  S  7,  as  amended  by  St  1914,  c  708.  §  3;  Gen.  Acts 
.1919,  c.  204.  Upon  this  question,  in  addition  to  the  findings  of  the  single 
member  above  quoted,  he  states: 

"Considering  the  facts  of  the  case  here,  the  circunMtances  under  which 
she  separated  from  her  husband  and  that  they  lived  apart  for  22  years 
without  any  effort  on  her  part  to  communicate  with  him,  T  find  that  she 
has  hot  sustained  this  burden." 
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It  is  provided  by  St  1911,  c.  751,  part  2,  §  7,  as  amended  by  St  1914, 
c.  708,  §  3,  that— . 

'The  fiiidings  of  tlie  board  upon  tfie  questions  of  such  justifiable 
cause  and  desertion  shall  be  final." 

It  follows  that  tiie  findingis  of  die  single  member,  which  were  af- 
^  firmed  and  adopted  by  the  Industrial  Accident  Board  on  review,  must 
stand  if  there  is  any  evidence  to  siH>port  Ihem.  Pigeon's  Case,  216  Mass. 
51,  102  N.  E.  932,  Ann.  Cas.  1915A.  7Z7;  Pass's  Case,  232  Mass.  515,  122^ 
N.  E.  642;  Beckles's  Case,  230  Mass.  272,  274,  119  N.  E.  653;  Sciola's 
Case,  236  Mass.  407,  413,  128  N.  £.  666.  The  findings  in  effect  are  that 
the  claimant  was  not  Hving  apart  from  her  husband  for  justifiable  cause 
and  that  she  deserted  him. 

[5-7]  If  all  the  evidence  offered  by'  her  and  contained  in  her  deposi- 
ticm  were  believed,  it  is  plain  that  she  was  living  apart. from  the  deceased 
for  justifiable  cause;  but  neither  the*  single  member  rior  the  board  was 
bound  to  believe  her  testimony,  Lindenbaum  v.  New  York,  New  Haven 
&  Hartford  Railroad,  197  Mass.  323,  84  N.  E.  129,  and  it  is  apparent  from 
the  findings  that  it  was  not  deemed  worthy  of  credence.  The  finding  that 
the  husband's  improper  relations  With  other  women  and  his  assaults  upon 
her  had  been  condoned  as  the  husband  and  wife  continued  to  live  together 
up  to  the  time  he  left  for  this  country  was  not  unwarranted.  Her  testi- 
mony that  she  learned  of  his  subsequent  marriage  in  April,  1906,  could 
have  been  disbelieved.  If  she  did  not  learn  of  such  subsequent  marriage 
until  after  his  death,  she  could  not  be  found  to  have,  been  living  apart 
from  him  for  *that  cause ;  although  \i  she  had  learned  of  it  after  she 
deserted  him  and  before  the  period  making  the « desertion  complete,  she 
would  have  been  justified  in  continuing  to  live  apart  from  him  and  would 
not  thereby  be  prevented   from   obtaining  con^>ensation   under   the   act 

We  cannot  say  tiiat,  as  matter  of  law,  the  findings  of  the  board  tiiat 
the  widow  was  not^ living  apart  from  the  deceased  for  justifiable  cause 
and  that  she  had  deserted  him  were  erroneous.  It  follows  that  the  entry 
inust  be. 

Decree  affirmed. 


FELDMAN'S  CASE 
(Supreme  Judicial  Cdurt  of  Massachusetts.  Suffolk.  March  3,  1922.)    . 
134  Northeastern  Reporter,  251. 

1.  MASTEI^  AND  SERVANT-^DECREE  REQUIRED  IN  COMPEN- 

SATION CASE. 

The  decree  to  be  entered  in  a  compensation  case  on  presentation  to  the 
superior  court  of  copies  of  the  decision  of  the  Indt^strial  Accident  Board 
should  be  such  a  decree  as  the  law  required  on  the  facts  shown  by  the 
record. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418 (2J.) 

2.  MASTER  AND  SERVANT  —  FINDINGS  IN  COMPENSATION 

CASE  CONCLUSIVE. 

The  findings  of  fact  by  the  Industrial  Accident  .Board  in  a  Work- 
men's compwisation  proceeding  are  conclusive  if  supported  by  the  evidence. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

38 — r-Vol.  IX — Comp. 
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3.  MASTER  AND  SERVANT  ^  FINDING  ON  QUESTION  OF 

CAUSE  OF  DEATH  SUPPORTED  BY  EVIDENCE  IN  COM- 
PENSATION CASE. 

Evidence  in  a  workmen's  compensation  *  proceeding  that  a  baker  fell 
and  struck  his  head  on  the  floor  and  died  soon  afterwards  of  cerebral 
hemorrhage,  and  that  the  hemorrhage  could  have  been -caused  by  the  fall; 
or  by  the  high  temperature  of  the  room,  held  to  make  a  question  of  fact 
for  the  Industrial  Accident  Board  as  to  the  causal  connection,  and  hence 
its  finding  that  the  claimant  had  not  sustained  the  burden  of  proof  could 
not  be  reversed. 

(For  other  cases,  aeo  Master  and  Ser\'ant  Dec.  Dig.  §  405[4].) 

4.  MASTER  AND  SERVANT-—  EVIDENCE  IN-  COMPENSATION 

CASE  HELD  NOT  PREJUDICIAL. 

In  a  workman's  compensation  proceeding,  the  admission  of  evidchcc 
that  decadent  and  two  of  the  claimant's  witnesses  were  members  of  the 
same  union  was  not  prejudicial  error,  where  the  evidence  could  not  affect 
the  result. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  4!7[8].) 

Appeal  from  Superior  Court,  Suffolk  County;  Franklin  T.  Ham- 
mond, Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  (Laws  1911,'  c. 
751,  ^s  amended  by  Laws  1912,  c.  571),  by  Pauline  Feldman  for  compen- 
sation for  the  death  of  her  husband,  Charles  Feldman,  opposed  by  Jacob 
Bikofsky,  employer,  and  the  Maryland  Casualty  Company,  insurer.  Com- 
pensation was  denied  and  decree  entered  accordingly,  and  the  claimant 
appeals.    Affirmed. 

The  question  before  the  Industrial  Accident  Board  was  whether  the 
employee's  death  was  due  to  a  personal  injury  arising  out  of  and  in  tfie 
course  of  the  employment  The  evidence  showed  that  he  died  from  cere- 
bral hemorrhage,  the  dispute  being  as  to  whether  the  cerebral  hemorrhage 
was  caused  by  a  tall  or  due  to  some  other  cause.  .  The  Board  member 
found  on  all  the  evidence  that  the  claimant  had  fiailcd  to  sustain  the  bur- 
den of  proving  that  the  death  was  due  to  a  personal  injury  arising  out  of 
and  in  the  course  of  the  employment,  and  such  finding  was  adopted  by  the 
Board. 

Roewer  &  Bearak  and  E.  M.  Shanley,  all  of  Boston,  for  appellant 
Edward  I.  Taylor,  of  Boston,  for  appellees. 

Braley.  J.  [1-3]  The  decree  to  be  entered  upon  presentation  of 
copies  of  the  decision  of  the  Industrial  Accident  Board  should  be  such  a 
decree  as  the  law  required  upon  the  facts  shown  by  the  record.  McNi- 
col's  Case,  215  Mass.  497,  102  N.  E.  697,  L.  R.  A  1916A  306-  Brown's 
Case  228  Mass.  31,  116  N.  E.  897;  Keohane's  Case,  232  Uiss^  mV 
E.  573;  Sciola's  Case,  236  Mass.  413,  128  N.  E.  666.  The  findings  of  fact 
are  conclusive  if  supported  by  the  evidence.  Pigeon's  Case.  216  Mass. 
51.  The  decedent,  employed  as  a  baker,  was*  preparing  to  put  dough  into 
an  oven  when  he  slipped  and  fell.  "His  head  struck  a  stone  on  the  floor 
and  he  cried  out,  *Dh,  my  head!'  "  It  could  be  found  that  the  cement 
floor,  m  the  front  of  the  oven  was  wet,  "the  same  as  it  is  always "  and 
that  the.  temperature,  was  high  "because  the  three  ovens  were  goine  all 
the  time."  A  fellow  employee  also  "heard  a  fall  and  cry,  'My  hesu!  »* " 
While  the  decedent  did  not  become  entirely  unconscious  and  **keot  crvinff 
about  his  head  saying  that  he  felt  badly."  and  died  within  fifteen  minutw 
at  the.  hospital  to  which  he  was  immediately  removed,  he  made  no  rcf- 
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erence  to  the  cause  of  his  fall;  nor  did  it  appear  that  the  fall  caused 
any  externa]  physical  injuries.  The  record  <^f  the  hospital  properly  re- 
ceived in  evidence  showed  that  the  patient  was  admitted  in  a  state  of  col- 
lapse from  cerebral  hemorrhage.  Bilodeau  v.  Fitchburg  &  Leominster 
Street  Railway,  236  Mass.  526,  540.  128  N.  E.  872.  And  the  certificate  of 
deadi  stated  as  die  cause  "natural  causes,  probably  cerebral  hemorrhage." 
It  was  the  opinion  of  the  claimant's  medical  expert,  who  had  read  the 
hospital  report,  that — 

''A  man  could  sustain  an  epidural  or  a  subdural  hemorrhage  by  rea- 
son of  slipping  and  falling  and  suddenly  striking  his  head  upon  a  cement 
or  stone  flooring  when  there  was  a  kJud  report  or  a  heavy  thud  from 
striking  the  floor." 

[4]  The  decedient,  however,  having  been  fifty-seven  years  of  age,  he 
also  testified  that  in  a  man  of  that  age  it  is  usual  to  find  hardening  of  the 
arteries,  and  that  extreme  heat. might  *'induce  cerebral  hemorrhage."  To 
the  question,  "Assuming  that  in  this. case  the  decederil  was  a  man  fifty- 
seven  years  of  age  and  working  in  a  bakery  with  a  temperature  very  high,, 
would  you  say  that  would  probably  cause  a  cerebral  hemorrhage?"  he  an- 
swered, "Yes;  i%  is  probable  that  the  high  temperature  product  an  intro- 
Q^rebral  hemorrhage  in  this  case."  The  claimant's  counsel  contends  this 
evidence  warranted  a  finding  that  the  ^mplovee  suffered  an  injury  as  a 
natural  incident  of  his  work,  the  effect  of  wtiich  caused  his  death.  Mc- 
Nicol's  Case,  215  Mass.  497,  499,  102  N.  E.  697,  L.  R.  A.  1916A.  306. 
But  the  causal  connection  was  a  question  of  fact,  involving  also  the  credi- 
bility o{  the  witnesses,  and  the  decision  of  the  Industrial  Accident  Board,, 
rested  upon  the  ground  that  the  claimant  had  failed  to  sustain  the  burden 
of  proving  "that  the  death  of  her  husband  was  due  to  a  personal  injury 
which  arose  out  of  the  course  of  his  employment,"  cannot  be  reversed- 
Fitzgibbons'  Case,  230  Mass.  473,  474,  119  N.  E.  1020;  Sanderson's  Case, 
224  Mass.  558,  563,  113  N.  E.  355;  Pass's  Case,  232  Mass.  515,  122  N.  E. 
642;  Bolden's  Case,  235  Mass.  309,  310,  126  N.  E.  668.  The  evidence  that 
the  decedent  and  two  of  the  witnesses  for  the  claimant  were  members  of 
the  Bakers'  Union,  to  tiie  admission  of  which  in  cross-examination  the 
claimant  objected,  cannot  affect  the  result  No  prejudicial  error  is  shown. 
Pigeon's  Case,  216  Mass.  51,  102  N.  E.  932,  Ann.  Cas.  1915A,  737. 

Decree  affirmed. 


HURLEY'S  CASE. 

(Supreme  Judicial  Court  of  Massachusetts.   Worcester.   Feb.  28,    1922.) 

134  Northeastern  Reporter,  252. 

MASTER  AND  SERVANT  —  INJURY  WHILE  USING  BEAM  AS 
FOOTPATH,  HEtD  NOT  TO  'ARISE  OUT  OF  EMPLOY- 
MENT." 

Where  a  gas  company's  employee,  having  t>ccasion  to  go  from  a 
blower  room  to  the  forge,  went  upon  a  beam  supporting  the  building,  for 
the  purpose  of  getting  his  raincoat,  and  then  attempted  to  use  such  b^m 
as  a  footpath  in  passing  to  another  building,  and  fell  and  was  injured, 
injurv  held  not  to  arise  out  of  his  employment,  but  from  an  outside  peril 
having  no  causal  relation  to  his  dutyl 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[1].) 
(For  other  definitions,   sec  Words  and    Phrases,   First   and   Second 
Series,  Coutse  of  Emolovment) 
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Appeal  from  Superior  Court,  Worcester  County;  Lawton  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  (Laws  1911,  c 
751,  as  amended  by  Laws  1912,  c:  571)  by  Patrick  Hurley  for  compen- 
sation for  injuries,  opposed  by  the  Worcester  (jaslight  Company,  em- 
ployer, and  the  Empl<^ers'  Liability  Assturance  Cx>rporation,  insurer. 
Compensation  was  awarded,  and  defendants  appeal.  Reversed,  ^nd  decree 
entered  for  insurer. 

diaries  C.  Mifton,  of  Worcester,  for  appellants. 
James  E.  Hafey,  of  Chicopee,  for  appellee.' 

Per  Curiam^  The  claimant  had  occasion,  in  the  course  of  his  work 
at  the  Wbrcester  Gras  Works,  to  go  from  the  blower  room  to  the  forge 
to  get  some  bars.  To  go  to  the  forge  die  natural  course  was  to  leave 
the  blower  room,  go  down  the  stairs,  out  into  and  across  the  yard  and 
enter  anotiier  building.  He  needed  a  raincoat,  which  he  found  on  a  beam. 
He  stepped  out  on  die  beam,  got  his  coat  and  put  it  on.  The  beam*  "was 
connecting  the  two  blower  rooms."  He  made  an  effort  to  walk  along  the 
beam,  which  was  about  a  foot  wide  and  about  a  foot  thick,  for  perhaps 
20  feet,  and  st^>ped  tiirough  what  seemed  to  be  a  broken  opening  in  the 
partition.  The  partition  was  made  of  old  boards  .and  there  was  no  roof 
over  the  opening  between  the  two  buildings.  He  started  to  walk  on  the 
beam  from  the  opening  in  one  building,  on  to  another  beam  "whidi  was 
running  'alongside.' "  The  beams  were  for  the  support  of  the'  building. 
If  he  had  reafched  tiie  other  rooin  he  would  have  had  to  go  down  stairs 
and  across  the  yard  to  the  forge^  He  fell  from  the  beam  about  20  feet 
and  received  severe  injuries.  It  was  not  within  the  scope  of  the  claimant's 
work  to  walk  on  the  beam.  Every  circumstance  demonstrates  that  the 
bekm  was  not  a  place  where  his  employment  called  him  eidier  direc£ly  or 
incidentally.  He  voluntarily  encountered  an  added  risk  not  within  the 
contemplation  of  his  contract  of  service.  Even  though  he  had  to  get  on 
the  b^m  for  die  raincoat,  that  was  no  warrant  for  using  the  bcaim  as  a 
footpath  in|o  regfions  where  manifestly  no  employee  was  justified  in  try- 
ing to  travel.  The  case  is  covered  by  Borin's  Case,  227  Mass.  452,  116 
N.  E.  817,  L.  R.  A.  1S}18A,  217;  Rochford's  Case,  234  Mass.  93,  124  N. 
E  891;  Haggard's  Case*  234  Mass.  330,  125  N.  E.  565;  Bolden's  XZase. 
236  Mass.  342,  128  N.  E.  400.  The  claimant  "went  into  a  territory  with 
which  he  had  nothing  to  do"  as  employee.  Bourton  v.  Beauchamp, 
[1920]  A.  C.  1001.  1006,  1007;  Barnes  v.  Nunnery  Colliery  C:o.,  Ltd., 
T1912]  A,  C.  44;  Plumb  v.  Cobden  Flour  Mills  Co.,  Ltd.,  [1914]  A.  C 
62;  Lancashire  &  Yorkshire  Railway  v.- Highley,  [1917]  A.  C.  352;  A. 
G.  Moore  &  Co.  v.  Donnelly,  [1921]  1  A.  C.  329.  The  principle  of  serious 
and  willfful  misconduct,  illustrated  by  Nickerson's  Case,  218  Mass.  158, 
106  N.  E  604,  Ann.  Cas.  1916A,  790,  has.no  relevancy  to  these  facts, 
which,  taken  in  their  aspect  most  favorable  to  the  claimant  show  that 
his  injuries  did  not  arise  out  of  his  employment,  but  from  an  outside 
peril  having  no  causal  relation  to  his  duty. 

Decree  reversed.    Decree  to  be  entered  for  insurer. 
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FERNALJ>'S  CASE. 

(Supreme  Judicial  Court  of  Massachusetts.  Suffolk.   March  3,   1922.) 

134  Northeastern  Reporter,  34^. 

1.  MASTER  AND  SERVANT— APPEAL  FROM  DENIAL  OF  MO- 

TION TO  RECOMMIT  COMPENSATION  CASE  WAIVED 

WHEN  NOT  ARGUED. 

In  a  compensation  case,  where  the  insurer  appealed  from  the  decree 
and  also  from  the  denial  of  its  motion  to  recommit  the  claim  to  the  In- 
dustrial Accident  Board,  the  appeal  from  such  denial  must  be  treated  as 
waived,  when  not  referred  to  in  the  brief  nor  argued  at  the  bar. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  448(5].) 

2.  MASTER  AND  SERVANT  —  INADMISSIBLE  EVIDENCE  IN 

COMPENSATION  CASE  AS  TO  PISTOL  WOUND  HELD  NOT 

TO  AFFECT  SUBSTANTIAL  RIGHTS. 

In  a  workmen's  compensation  proceeding  the  testimony  of  the  medi- 
cal Examiner  that  deceased  died  from  internal  hemorrhage  from  a  pistol 
or  bullet  wound  "accidentally,"  tiiough  it  should  have  been  stricken,  Jteld 
not  to  affect  the  substantial  rights  of  the  insurer  so  as  to  furnish  ground 
•for  reversal  of  the  decree. 

(For  other  crises,  see  Master  and  Servant.  Dec.  Dig.  §  418(5].) 

3.  MASTER  AND  SERVANT  — EVIDENCE  IN  COMPENSATION 

CASE  HELD  TO  SHOW  ACCIDENTAL  DISCHARGE  OF  PIS- 
TOL. 

In  a  proceeding  for  compensation  for  the  death  of  a  night  watchman, 
whose  duty^  it  was  to  shovel  snow  off  the  sidewalk,  and  who  died  from 
a  bullett  wound  received  while  shoveling  show,  tvidencc' held  to  warrant 
die  inference  that  his  pistol  was  discharged  accidentally  while  removing 
it  from  his  hip  pocket  because  it  hampened  his  mbveri^ents  while  shovel- 
ing. 

(For  other  crises,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

4.  MASTER  AND  SERVANT  —  SUICIDE  NOT   PRESUMED   IN 

COMPENSATION  CASE. 

In  a  proceeding,  for  compensation  for  the  death  of  a  night  watchman 
killed  by  the  discharge  of  his  own  pistol,  it  is  not  to  be*  presumed  that  he 
intended  to  commit  a  felony  by  taking  his  own  life. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

5.  MASTER  AND  SERVANT— CREDIBILITY  AND  WEIGHT  OF 

TESTIMONY   IN    COMPENSATION    CASE   NOT   REVIEWA- 
BLE AS  MATTER  OF  LAW. 

In  a  proceeding  fbr  compensation,  for  the  death  of  a  nijght  watchman 
killed  by  the  discharge  of'  his  own  pistol,  which  the  claimant  claimed 
was  accidental,  where  an  .expert  testified  that  the  revolver  could  not  be 
discharged  unless  cocked  and  nhen  fired,  his  credibility  and  .the  weight 
to  be  given  his  testimony  was  not  reviewable  as  matter. of  law. 

(For  other  cases,  cee  Master  and  Servant,  Dec  Dig.  §  418(6].) 

Appeal  from  Superior  Court,  Suffolk  County. 

Proceeding  under  the  Workmen's  Compensation  Act  (St.  1911,  c. 
751,  amended  by  St  1912,  c  571)  by  Lavina  Fcmald  for  compensation 
for  the  deatii  of  her  husband,  George  Femald,  opposed  by  Mitchell .  & 
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Co.,  InCj  employer,  and  the  Employer's  Liability  Assurance  Corporation, 
Limited,  insurer.  Compensation  was  awarded,  and  the  insures  motioo 
to  recommit  the  claim  to  the  Industrial  Accident  Board  was  denied,  and 
decree  entered  on  the  award,  and  the  insurer  appeals  from  the  decree  and 
from  tiie  denial  of  its  motion  to  recommit.    Affirmed. 

Deceased  was  employed  as  uiglit  watchmaki,  and  was*  authorized  to 
carry  a  revolver,  and  died  from  a  pistol  shot  received  while  shoveling 
snow  from  the  sidewalk.  The  Industrial  Accident  Board  found  that  there 
was  no  evidence  to  suggest  that  the  bullet  was  fired  by  any  one  other 
than  the  employer,  that  Uiere  was  a  presumption  against  suicide,  and  tiiat 
the  only  reasonal>le  conclusion  was  that  the  death  resulted  from  the  acci- 
dental discharge  of  the  revolver.  The  insurer  moved  to  recommit  the 
claim  for  newly  discovered  evidence  that  a  few  days  prior  to  the  em 
ployee's  death  he  had  made  statements  that  he  had  stolen  property  to  the 
value  of  about  $1,600  and  promised  to  make  restitution  therefor.  An  as- 
sociate medical  examiner  testified  that  he  formed  the  opinion  that  de- 
ceased died  from  internal  hemorrhage  from  a  pistol  or  bullet,  wound 
accidentally.  Insurer's  counsel  asked  that  the  word  "accidentally"  be 
stricken  from  the  record,  and  renewed  his  motion  after  the  witness  had 
testified  on  cross-examination  that  there  was  no  surgical  evidence  that 
the  shooting  was  accidental,  but  the  Commissioner  denied  the  motion, 
and  permitted  the  testimony  to  remain. 

Sawyer.  Hardy,  Stone  &  Morrison,  of  Boston  (Gay  Gleasoii,  of  Bos- 
ton, of  counsel),  for  appellant. 

Edward  R.  Hale,  of  Haverhill,  for  appellee. 

Braley,  J.  [1]  The  insurer's  appeal  from  the  denial  of  its  motion 
to  recommit  the  case  to  the  Industrial  Accident  Board  on  the  grourid  of 
newly  discovered  evidence  not  having  been  referred  to  in  the  brief  nor 
argued  at  the  bar  must*  be  treated  as  waived. 

\2]  It  was  uncontroverted  that  the  employee  was  hired  as  a  ''night 
watchman  and  he  did  the  sweeping  as  well."  And  that  in  tiic  perform- 
ance of  his  regular  duties  shoveling  snow  off  the  sidewalk  in  front  of 
the  store,  he  received  a  bullet  wound  in  the  abdomen  from  which  in  the 
opinion  of  the  assistant  medical  examiner  death  by  internal  hemorrhage 
ensued  the  same  day.  The  use  by  him  of  the  word  "accidentally"  which 
the  insured  asked  "be  stricken  from  the  record,"  although  the  request 
should  have  been  substantial  rights  of  the  insurer.  When  the  entire  rec- 
ord is  reviewed  it  furnishes  ik>  ground  for  reversal  of  the  decree.  Pig- 
eon's Case,  216  Mass.  51,  55,  102  N.  E.  932.  Ann.  Cas.  1915A,  737. 

[3]  If  the  injury,  however,  could  be  found  to  have  been  received  in 
the  course  of  his  employment  the  insurer  contends  there  was  no  evidence 
which  warranted  a  finding  that  it  arose  out  of  his  employment  The 
only  witness  of  what  actually  occurred  said  in  substance: 

"That  there  had  been  quite  a  fall  of  snow  and  while  on  his  way  to 
his  place  of  business  on  the  same  side  of  the  street  at  the  employer's 
store  he  saw  a  man  about  'twenty  or  thirty  feet  away  shoveling  snow 
off  the  sidewalk  of  which  about  three  or  four  square  yards  had  been 
cleaned.' " 

The  man  was  stooping  over  shoveling  when  he  "saw  him  straighten 
up,  reach  back  and  take  something  out  of  his  right  hip  pocket."  A  min- 
ute or  two  after  he  had  straightened  up  and  removed  it  the  witness  heard 
the  explosion.  The  man  looked  up  and  down  the  street  and  "in  his  skic 
pocket  in  a  hurried  fashion,"  shoveled  a  little  and  then  fell  to  the  ground. 
The  witness  also  looked  "to  see  if  anjrbody  was  near."  It  further  ap- 
peared in  his  evidence,  that  he  saw  the  employe<»  "reach  back  and  reach 
around,"  and  "make  a. movement  towards  his  right  hip  pocket"  and  "take 
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something  out  of  his  hip  pocket*  "It  looked  as  though  he  was  trying  to 
put  it  in  his  left  inside  pocket  and  then  he  put  his  hand  down  at  his 
side."  "As  near  as  he  couW  locate  it  the  sound,  the  explosion  came 
from  the  man  who  had  been  shoveling."  The  witness  also  testified  that 
after  the. report  he  kept  on  up  the  street  towards  his  own  store,  and 
when  quite  a  distance  "from  the  place  where  the  §hot  occurred,"  he  saw- 
"three  men  *  *  ♦  walking  down  the  street"  and  as  "they  got  about 
opposite  the  man  who  was  shot  *  *  *  crossed  the  street  over  to  him." 
The  man  who  was  shot  did  not  fall  to  the  ground  until  just  before  these 
men  crossed  over."  The  evidence  showed  and  it  could  be  found  that 
.  the  employer  required  the  employee  to  carry  and  furnished  him  with  a 
revolver  "to  protect  the  money  and  goods  inside  the  building,"  and  "pos- 
sibly himself  too."  And  the  employee  had  a  license  to  carry  firearms 
which  had  not  expired  at  the  date  of  the  injury.  See  G.  L.  c.  140,  § 
131.  The  head  of  the  firm's  drapery  department  called  by  the  insurer 
stated  : 

"That  when  any  watchman  had  a  revolver  of  his  own  they  carried 
it    If  not,  the  firm  gave  them  one." 

The  emirfoyee  "did  not  carry  the  firm  revolver  very  long.  *  *  ♦ 
He.  came  to  the  witness  *  *  ♦  showed  him  a  revolver  which  he  said 
belonged  to  him,"  and  upon  the  witness  saying  "that  as  long  as  he  had 
one  of  his  own  there  was  no  need  of  his  carrying  the  firm's.  *  ♦  * 
He  gave  the  revolver  bade  to  the  witness."  The  evidence  of  the  city 
marshal  introduced  by  the  insurer,  warranted  a  finding  that  the  revolver 
produced  at  the  hearing  was  on  the  morning  of  March  20th  "taken  from 
George  Femald,"  from  which  **three  shells  had  been  fired  and  two  shells 
were  undischarged."  It  is  certain  that  a  wound  from  a  bullet  caused 
the  employee's  deaths  but  the  associate  medical  examiner  did  not  probe 
the  direction  of  the^wound  or  make  an  autopsy.  It  was  his  opinion  that 
"unless  a  post  morton  was  performed  there  was  nothing  about  the  wound 
from  which  he  coukl  *  ♦  ♦  determine  the  angle  or  position  in  which 
the  gun  was  held  at  the  moment  of  discharge"  or  tiie  distance  of  the 
body  from  "the  muzzle  of  the  pistol  ♦  *  *  when  the  shot  was  fired." 
The  finding  that  the  employee  was  not  feloniously  or  accidentally  shot 
by  an  outsider  was  justified  on  the  evidence. 

[4]  But  two  inquiries  of  fact  remain.  Did  he  commit  suicide,  or  did 
he  accadentally  shoot  himself?  It  is  not  to  be  presumed  that  the  em^ 
ployee  intended  to  comniit  a  felony  by  taking  his  own  life.  Common- 
wealth V  Mink,  123  Mass*.  422,  25  Am.  Rep.  109;  Sponatski's  Case,  220 
Mass.  526,  108  3^.  E.  466.  L.  R.  A.  1916A.  333;  Von  Ette's  Case,  223 
Mass.  56,  111  N.  E.  696;  L.  R.  A.  1916D,  641.  Without  reciting  the  evi- 
dence as  to  the  employee's  temperament  and  religious  habits  or  financial 
difficulties,  we  cannot  say  as  matter  of  law  that  a  finding  that  this  pre- 
sumption had  not  been  overcome  was  unwarranted.  Barron  v.  Interna- 
tional Trust  Co..  184  Mass.  440,  68  N.  E.  831 ;  Von  Ette's  Case,  223 
Mass.  56,  111  N.  E.  696.  L.  R.  A.  1916D,  641;  Sponatski's  Case,  220  Mass: 
i26,  108  K.  E.  466,  L.  R.  A.  1916A,  333.  But  even  if  these  findings  were 
warranted  the  insurer  urges  that  the  evidence  is  so  meager,  inconclu- 
sive and  conjectural  as  to  preclude  the  further  finding  of  the  single  mem- 
ber that  he  accidentally  shot  himself,  which  the  Industrial  Accident 
Board  adopted  on  review,  and  awarded  compensation  to  the  claimant 
the  employee's  widow.  It  was  said  in  Prince,  Adm'r.  v.  Lowell  Electric 
Light  Corporation,  201  Mass.  276,  87  N.  E.  558,  an  action  for  death  by 
wrongful  act  of  the  defendant,  and  where  there  was  no  eyewitness  at 
the  time  of  death,  that  it  was  not  necessary  that  any  positive  act  of .  the 
intestate  showing  due  care  should  be  proved.  "It  may  be  inferred  from 
the  absence  of  fault  when  sufficient  circumstances  are  shown  fairly  to 
exclude  the  idea  of  negligence  Oia  his  part."  A  wiry  "must  often  reason 
according  to  probabilities  drawing  an  inference  that  the  main  fact  in 
issue   existed,    from   collateral    facts   not   directly    proving,    but   strongly 
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tending  to  prove  its  existence."  Wright  v.  Tatham,  5  Q.  &  F.  670,  764.  It 
could  be  inferentially  found,  on  the  circumstances  considered  in  the  light 
of  the  direct  evidence,  that  the  revolver  in  his  hip  pocket  interfered  with 
and  hampered  the  performance  of  his  work,  because  freedom  of  move- 
ment was  retarded.  And  that  while  transferring  the  revolver  from  his 
hip  pocket  to  the  inside  pocket  of  his  coat  it  was  accidentally,  discharged. 
The  motions  of  the  employee  described  in  the  evidence  quested  are  not 
inconsistent  with  this  view.  Uzzio's  Case.  228  Mass.  331,  117  N.  E.  349; 
Sanderson's  Case,  224  Mass.  558,  113  N.  E.  355,  is  plainly  distinguishable. 

[5]  We  have  not  overlooked  the  evidence  of  the  city  marshal,  who 
qualified  as  an  expert  "in  firearms,"  that  the  revolver  if  held  in  the  poc- 
ket and  removed  from  it  could  not  be  discharged  unless  it  was  cocked 
by  somebody  and  dien  fired.  But  the  credibility  of  the  witness  and  the 
weight  to  be  given  to  his  evidence  are  not  reviewable,  as  matter  of  law. 
Pigeon's  Case,  216  Masl  51,  102  N.  E.  932.  Ann.  Cas.  1915A.  737;  Diaz's 
Case,  217  Mass.  36,  104  N.  £.  384;  Savage's  Case.  222  Mass.  205,  110  N. 
£.  283:    It  follows  that  the  decree  should  be  affirmed. 

Ordered  accordingly. 


GAGLIQNE'S  CASE. 

(Supreme  Judicial  Court  of  Massachusetts.   Suffolk.   March  6,  1922.) 

134  Northeastern  Reporter,  240. 

MASTER  AND  SERVANT— ORIGINAL  INJURY  SHOWN  TO  BE 

CAUSE    OF    RECURRENCE    OF    COMPENSATION    CLAIM- 

ANTS  DISABILITY. 

In  a  compensation  proceeding  in  which  it  appeared  that  the  em- 
ployee subsequent  to  the  injury  went  to  work  for  anoth*r  employer,  and 
that  there  was  a  recurrence  of  the  hernia  resulting  from 'the  injury  re- 
ceived while  working  for  the  first  employer,,  evidence  heUt  to  make  a 
question  of'  fact  for  the  Industrial  Accident  Board  whether  this  condi- 
tion had  a  causal  relation  to  the  original  injury,  and.tp  warrant  its  find- 
ings in  favor  of  the  employee. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 

Appeal  from  Superior  Court,  Suffolk  County. 

Proceeding  under  the  Workmen's  Compensation  Act  (St.  1911,  c. 
751,  as  amended  by  St  1912,  a  571)  by  Carmine  (^glione  for  compensa- 
tion, for  iojuries,  opposed  by  the  Beacon  Oil  Company,  employer,  and  'the 
Travelers'  Insurance  Compai^.  insurer.  Compensation  was  awarded  and 
decree  therefor  entered,  and  the  insurer  appeals.     Affirmed. 

The  question  before  the  Industrial  Accident  Board  was  whether  the 
insurer  was  responsible  for  compensation  following  an  injury  resulting 
in  a  hernia,  the  employee  having  previously  been  paid  compensation  for 
an  earlier  hernia  at  or  ^bout  die  same  location.  The  member  of  the 
Board  hearing  the  case  found  that  the  employee  was  injured  while  work- 
ing for  the  ^mployier.  received  compensation  and  after  a  period  of  dis- 
alMlity  went  to  work  for  the  city,  that  after  a  few  days  there  was  a.  re- 
currence of  the  hernia  as  a  result  of  which. he  was  to^lly  incapacitated, 
and  that  the  injury,  if  he  received  one  while  working  for  the  city,  was 
not  suffidtmt  to  breai.  the  causal  connection  between  the  original  injury 
and  the  recurrence  of  the  hernia.  His  findings  were  adopted  by  the  Board. 
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Walter  I.  Badger  and  Walter  L  Badger,  Jr.,  bodi  of  Boston,  for  ap- 
pellant 

Brodbine  &  Pasquale  and  James  J.  Pasquale,  for  appellee. 

Camoll,  J.  The  employee  was  injured  on  November  7,  1919,  while 
in  the  employment  of  the  Beacon  Oil  Company.  He  was  paid  compensa- 
tion and  later  went  to  work  for  the  dty  of  Everett;  after  working  for 
die  city  for  a  few  days  there  was  a  recurrence  of  the  hernia  which  had 
resulted  from  the  injury  received  at  the  Beacon  Oil  Company.  The  in- 
surer asked  for  the  ruling  that — 

*The  work  tmdertaken  by  the  employee  for  the  city  of  'Everett, 
which  'Work  resulted  in  producing  a  recurrence  of  the  hernia  after  the 
operaition,  was  an  yitervening  efficient  cause  while  working  for  a  new 
employers  and  the  disability  resulting  dioes  not  entitle  the  employee  to 
compensation  from. the  Travelers'  Insurance  Company,  the  insurer  of  the 
original  employer." 

This  request  was  denied.  The  Industrial  Accident  .Board  found  that 
the  cause  of  the  employee's  disability  was  directly  traceable  to  the  orig- 
inal injury,  and  that — 

"The  injury,  if  he  received  one  while  working  for  the  city  of  Ever- 
ett, was  not  sufficient  .to  break  the  causal  connection  between  the  original 
injury  and  the  recurrence  of  the  hernia" 

The  employee  testified  that  he  was  asked  by  the  insurer  '*to  go  and 
try  to  work."  He  secured  empl<:5yment .  from  the  dty  shoveling  snow 
from  the  sidewalks,  and  was  in  pain  all  the  time  during  the  five  days  he 
worked  but  tried  to  remain  on  die  job  as  long  as*  he  xrould;  on  the  last 
day  of  his  employment  about  5  o'clock  in  the  afternoon  he  felt  pain  in 
his  left  groin;  that  it  was  the  same  pain  he  felt  all  day  except  that  it 
was  a  little  more  ii^tense  at  that  time.  There  was  in  addition  medical 
.  testimony  indicating  a  recurrence  of  the  hernia;  that  the  employee  was 
in  a  weakened  condition;  and  that  the  tissues  had  not  tiioroughly  knitted 
after  die  first  operation  and  the  rupture  came  out  while,  he  was  work- 
ing for  the  dty. 

There  was  no  question  in  the  case  that  the  employee  suffered  a  rup- 
ture while  in  the  ertploy  of  the  Beacon  Oil  Company;  and  if  there  was 
a  return  of  the  hernia  while  in  the  employ  of  another  it  was  a  question 
of  fact  on  all  die  evidence  for  the  Industrial  Accident  Board  to  deter- 
mine whether  this  condition  had  a  causal  relation  to  the  original  injury. 
There  was  evidence  to  warrant  this  finding  and  the  employee,  was  prop- 
erly awarded  compensation  against  the  insurer  of  die  original  emplosrer. 
See  Hartnctt  v.  Tripp, .  231' Mass.  382,  121  N.-E.  17;  Clayton  v.  Holyoke 
Street  Railway,  236. Mass.  359,  128  N.E.  4^;  Wilder  v.  General  Motor- 
cyde  Sales  Co.,  232  Mass.  305,  122  N.  £.  319. 

Decree  affirmed. 


GALLAGHER'S  CASE. 

(Supreme  Judidal  Court  of  Massachusetts.  Suffolk.  March   1,   1922.) 

134  Northeastern  Reporter,  344. 

MASTER  AND  SERVANT— TRUCKMAN  WORKING  WITH  HIS 
OWN   TEAM   AND   WAGON   HELD   ''INDEPENDENT    CON- 
TRACTOR," AND  NOT  "EMPLOYEE,"  WITHIN  COMPENSA- 
.    TION  ACT. 

One  contracting  with  a  company  to  carry  and  tleliver  bundles,  pack- 
ages, and  bmrels,  widi  his  own  horse  and  wagon  at  specified  prices  per 
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bundle,  barrel,  or  package,  and  who  was  required  to  be  at  the  company's 
place  of  business  about  9  o'clock  each  morning,. and  work  there  most  of 
the  day,  but  had  the  right  to  carry  goods  for  other  parties,  and  whose 
contract  included  loading  and  unlosidaing,  was  an  independent  contractor, 
and  not  an  "employee,"  within  Workmen's  Compensation  Act,  when  in- 
jured while  unloading  barrels,  though  the  company's  employees  sometimes 
assisted  with  tiie  loading  and  unloading,  and  though  its  foreman  some- 
times gave  directions  respecting  the  unloading^ of  Uie  wagon. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,   Employee;   Independent  Contractor.) 

Appeal  from  Superior  Court.  Suffolk  County. 

^Proceedings  under  the  Workmen's  (Compensation  Act  by  Francis  Gal- 
lagher for  compensation  for  injuries  opposed  by  the  Viscol  (Company, 
emoloyer,  and  the  Travelers'  Insurance  (Company,  insuret;.  Compensa- 
tion was  awarded,  and  decree  therefor  entered,  and  the  insurer  appeals. 
Reversed,  and  decree  entered  for  insurer. 

One  of  the  questions  before  the  Industrial  Accident  Board  was 
whether  or  not  the  claimant  was  an  employee  or  an  independent  contrac- 
tor. The  member  of  the  board  hearing  tifie  case  found  the  facts  as  to 
the  employment  as  stated  in  the  opinion  and  further  found  that  he  was 
an  employee  at  the  time  he  received  the  injury.  The  insurer  requested 
rulings,  which  the  board  member  denied,  that  the  claimant  was  not  en- 
titled to  compensation,  that  as  a  matter  of  law  he  was  an  -independent 
contractor  and  not  an  employee,  that  he  was  not  paid  wages  within  the 
meariing  of  the  Compensation  Act,  that  there  was  no  evidence  upon 
which  the  wages  earned  in  his  employment  could  be  computed,  and  that 
as  a  matter  of  law  he  was  doing  an  express  business  as  an  independent 
contractor.  The  board,  with  two  members  dissenting,  adopted  the  find- 
ings of  the  member  hearing  the  case. 

Paul  L.  Keenan,  of  Boston  for  claimant. 

Walter  I.  Badger  and  Louis^  C^  Doyle»  both  of  Boston,  for  insurer. 

Crosby,  J.  The  question  in  this  case  is  whether  th^  evidence  war- 
ranted a  finding  that  the  'Claimant  was  an  employee  of  the  Viscol  Com- 
pany at  the  time  of  receiving  his  injury  on  June  9,  1920. 

In  the  month  before  the  .injury  the  claimant  bought,  a  horse  and 
wagon,  and  soon  afterwards  made  a  contract  with  the  subscriber  to  carry 
merchandise  to  and*  from  the  place  of  business  of  the  latter  at  a.  certain 
price  per  bundle,  barrel  or  package  so  carried,  the  price  depending  upon 
the  .size  of  the  articles  and  the  distance  they  were  taken.  The  board 
•nember  found  that  the  claimant  also  was  given  the  right  to  carry  mer- 
cnandise  for  other  parties,  but  was  required  to'  be  at  the  place  of  busi- 
ness of  the  subscriber  daily,  and  at  such  time  as  the  amount  of  mer- 
chandise called  for;  this  made  it  necessary  for  him  to  go  there  about 
9  o'clock  in  the  morning  and  work  for  the  subscriber  most  of  the  day. 
The  foreman  and  other^  employees  of  the*  Viscol  (Cofnpany  helped  Gal- 
lagher to  load  his  wagon  at  the  company's  place  of  business,  and  when 
he  brought  goods  there  they  helped  him  to  unload  them,  sometimes  using 
for  that  purpose  a  crane.  When  .this  was  used,  he  was  directed  to  fasten 
the  hook  to  the  article  to  be  loaded  or  unloaded;  he  had  nothing  to  do 
with  operating  the  crane.  On  the  day  of  the  accident  he  brought  to  the 
Viscol  Company's  place  of  business  a  load  of  barrels;  the  crane  was  not 
then  in  working  condition  and  he  was  told  to  roll  the  barrels  out  of  the 
wagon  to  the  platform.    Wliile  he  was  so  engaged,  the  king  pin  came  out 
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of  the  wagon,  throwing  the  front  of  it  up,  which  caused  one  of  the  bar- 
rels to  fall  upon  hint  breaking  his  leg. 

He  was  injured  in. the  performance  of  his  contract  which,  as  the 
board  member  foiknd,  included  the  work  of  loading  and  unloading  the 
wag(H^;  and  although  the  subscriber's  employees  were  assisting  him  at 
the  time  he  was  hurt  he  was  required  to  do  that  work  under  tiie  terms  of 
the  contract.  The  undisputed  facts  make  it  plain  that  he  was  an  inde- 
pendent contractor.  He  was  an  expressman,  or  truckman  paid  to  carry 
and  deliver  bundles,  packages  and  barrels  in  his  team  at*  a  certain  price 
for  each  article.  He  could  do  work  for  other  persons,  under  the  agree- 
ment, and  receive  compensation  therefor.  He  was  not  paid  any  definite 
sum  as  wages..  The  work  which  he  performed  included  .the  services  ren- 
dered by  hixnself  and  tiie  use  of  his  horse  and  wagon.  The  compensation 
which  he  received  covered  not  only  his  own  labor  but  the  use  of  his 
property.  It  was  remuneration  for  service,  not  wages  for  labor  as  such, 
Such  payments  were  not  wages  for  labor  under  the  Workmen's  Competk- 
sation  Act  (Laws  1911,  c.  751,  amended  by  Laws  1912,  c.  571).  It  is 
clear  that  the  claimant  was  not  an  employee  within  the  meaning  of  that 
act.  The  arrangement  which  he  had  with  the  subscriber  is  inconsistent 
with  the  relation  of  employer  and  employee;  otherwise  he  was  an  em- 
ployee of  every  other  person  for  whom  he  performed  similar  services. 
There  was  notiiing  in  the  contract  with  the  Viscol  Company  that  pre- 
vented the  claimant  from  sending  another  driver  in  his  place  iQ  carry 
and  deliver  goods  for  tiie  company.  Mt.  *  Pleasant  Stable  Co.  v.  Stein- 
berg, 238  Mass.  568,  131  N.  E.  295,  15  A.  L.  R.  749.  And  he  was  injured 
in  the  performahce  of  his  contract,  which  included  loading  and  unloading 
goods  to  be  carried;  the  circumstance  that  he  was  sometimes  assisted  by 
employees  of  the  company  did  not  render  him  an  employee..  The  fact 
that  he  was  given  directions  occasionally  by  the  foreman  or  shipper  of 
the  subscriber  respecting  the  unloading  of  the  wagon  does  not  constitute 
such  control  as  to  warrant  a  finding  that  the  relation  of  master  and  serv- 
ant existed. 

The  .conclusion  reached  is  not  inconsistent  with  the  decision  in  Scri- 
bner's  Case,  231  Mass.  132.  120  N.  E.  350,  3  A.  L.  R.  1178,  and  in  Ho^an's 
Case,  236  Mass.  241,  127  N.  E.  892.  These  cases  are  readilv  distinguish- 
able in  their  facts  from  those  in  the  case  at  bar.  Brackett  v.  Lubke^  4 
Allen.  138.  81  Am.  D'ec.  694,  is  not  pertinent  to  the  conditions  here  pres- 
ented. 

The  case  is  covered  in  principle  by  numerous  recent  decisions. 
Comerford*s  Case,  224  Mass.  571.  113  N.  E.  '460;  Centrello's  Case,  232 
Mass.  456.  122  N.  E.  560;  Winslow's  Case.  232  Mass.  458,  122  N.  E.  561; 
Becker's  Case,  233  Mass.  577,  124  N.  E.  421;  Robichaud's  Case,  234 
Mass.  60.  124  N.  E.  890. 

Tt  follows  that  the  entry  must  be : 

Pecree  reversed 

Decree  to  be  entered  in  favor  of  the  insurer. 


LEE'S  CASE. 
(Supreme  Judicial   Cx)urt  of   Massachusetts.   Suffolk.   Mardh  2,   1922.) 
134  Northeastern  Reporter,  268.  • 

1.  MASTER  AND  SERVANT— INJURY  WHILE  GOING  TO  TIME 
CLOCK  HELP  RECEIVED  IN  "COURSE  OF  EMPLOYMENT*' 
WITHIN  COMPENSATION  ACT. 
Where  an  employee  was.  injured  while  going  from  the  building  in. 

which  he  worked  to  another  for  the  purpose  of  rihgmg  out  his  time  -^ 
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the  time  clock  vfhen  leaving  at  noon,  the  injuries  were  received  in  the 
course  of  his  employment  within  Workmen's  Compensation  Act. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[2].) 
(For  other  definitions,   sec   Words   and    Phrases,    First  and   Second 
Series,  Course  of  Employment.) 

2.  MASTER   AND   SERVANT   —   INJURY   CAUSED    BY    HORSE 
PLAY  OF  FELLOW  EMPLOYEES   HELD  NOT   ONE    'ARLS- 
ING    OUT    OF   EMPLOYMENT"    WITHIN    COMPENS.\TION 
ACT. 
An  injury  to  an  employee  knocked  down  while  in  the  course  of  his 

emirfoyVnent  as  a  result  of  fooling,  or  horse  play,  of   fellow  employees. 

in  which  one  of  the  other  employees  was  pushed  out  of  a  doorway  and 

against  compensation  claimant,  did  not  arise  out  of  the  employment,  as 

such  acts,  whether  done  in  a  spirit  of  play  or  from  a  malicious  motive. 

are  outside  the  scope  of   the  employment  of   those   causing  the   injury, 

and  have  no  relation  to  the  employment. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  373.) 

Appeal  from  Superior  Court,  Suffolk  Counjty. 

Proceedings  under  the  Workmen's  Compensation  .Act  by  Francis  H. 
Lee  for  compensation  for  injuries,  opposed  by  the  Washington  &  Hay- 
wood Chair  Company,  employer,  and  the  American  Mutual  Liability  In- 
strrancc  (Company,  insurer.  Compensation  was  awarded,  and  decree  there- 
for entered  in  the  superior  court,  and  the  insurer  appeals.  Reversed  and 
decree  entered  for  insurer. 

The  circumstances  under  which  the  injury  was  sustained  are  stated 
in  the  opinion.  The  Industrial  Accident  Board  found  that  the  injury 
arose  out  of  and  in  the  course  of  the  emplo)mient;  that  "the  conditions 
under  which  the  work  of  registering  time  was  required  to  be  performed 
called  for  all  employees  to  ring  out  at  12  o'clock  noon.-  This  meant  that 
a  line  of  employees  must  form,  each  anxious  to  register  with  the  least 
possible  delay.  Naturally  such  a  crowd  of  employees  would  not  look 
with  ahy  appreciable  amount  of  tolerance  upon  any  employee  who  en- 
deavored to  block  the  Kne  as  Wallet  did,  and  a  natural  incident  of  such 
a  situdtioa  about  the  time  clock  was  the  forcible  pushing  of  Wallet  away 
fromr  his  blockading  position,  and  the  injury  of  a  fellow  employee."  One 
member  of  the  board  dissented. 

Sawyer,  Hardy,  Stone  &  Morrison,  of  Boston  (Gay  Gleason,  of 
Boston,  of  counsel),  for  insurer. 

Crosby,  J.  While  the  employee  was  on  the  premises  of  his  employer, 
and  after  leaving  the  building  in  which  he  worked  was  about  to  enter  the 
one  where  the  time  clock  was,  in  order  to  ring  out  his  tipie  at  noon,  he 
was  knocked  down,  by  a  fellow  workman  who  .was  pushed  out  of  the 
doorway  of  thilt  building  by  another  employee,  and  received  injuries  for 
.which  he  seeks  compensation. 

The  clsHmant's  injuries  were  the  result  pf  fooling  or  horse  play  of 
fellow  employees,  in  which  he  took  no  part  The  bo^ird  member  found 
that  he  "was  the  innocent  victim  of  a  friendly  scrap  between  three  other 
employees,  one  of  whom  was  thrown  out -of  the  doorway,  his  body  strik- 
ing the  claimant  and  throwing  him  to  the  ground,  causing  the  injury  to 
his  shoulder  and  back.'* 

[1,  2]  A  he  was  on  his  way  tovthc  time  clock  during  the  noon  hour 
to  ring  out  his  time,  it  is  obvious  that  his  injuries  were 'received  in  the 
course  of  his  employment.     The  question  remains  whether  the   injuries 
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arose  out  of  his  employment.  It  has  been  held  by  this  court  that,  where 
an  employee  is  injured  as  a  result  ci  fooling  or  p^y  by  employees  in 
which  he  participates,  such  injury  does  not  •  originate  in  any  risk  con- 
nected with,  and  caused  by,  his  employment;  and  that  such  injury  does 
not  arise  out  of  the  employment  within  the  meaning  of  the  Workmen's 
Compensation  Act  (Laws  1911,  c.  751,  amended  by  Laws  1912,  c.  571). 
Moore's  Case,  225  Mass.  258,  114  N.  E.  204..  The  precise  qujestion  pres- 
ented by  this  record  is  whether-  an  injury  received  by  an  employee  in  the 
course  of  his  employment,  as  the  result  of  fooling  or  play  by  other  em- 
plo3rees  in  which  he  takes  no  part,  can  be  said  to  have  arisen  out  of  the 
emplo3mwnt  While  this  issue  has  been  decided  in  other  jurisdictions,  it 
has  not  been  directly  adjudicated  by  this  court.  It  is  clear  *that  there 
was  no  causal  connection  between  the  employment  and  the  injury.  The 
injury  did  not  arise  because  the  employee  was  exposed  by  the'  nature  of 
his  employment  to  some  peculiar  danger,  it  did  not  follow  as  a  natural 
incident  of  his  work,  and  it  does  not  appear  "to  have  had  its  origin  in  a 
risk  connected  with  the  emplpoyment,  ^nd  to  have  flowed  from  that 
source  as  a  rational  consequence.''  McNicol's  Case,  215,  Mass.  497,  499, 
102  N.  E.  697.  L  R.  A.  1916A,  306.  The  interpretation  of  the  Workmen's 
Compensation  Act  enunciated  in  the  case  last  cited  when  applied  to  the 
facts  in  the  present  case  makes  it  plain  that  the  injury  to  the  claimant 
cannot  be  said  to  have  arisen  out  of  his  employment.  The  pushing  of 
Wallet  out  of  the  doorway  by  other  employees  and  against  the  claimant, 
assuming  it  was  a  wrongful  act,  was  not  within  the  scope  of  his  em- 
ployment Such  acts,  whether  done  in  a  spirit  of  play  or  from  a  malici- 
ous motive,  have  no  relation  whatever  to  the  employment;  and  they  are 
wholly  outside  the  scope  of  the  emj^oytnent  of  those  who  caused  the  in- 
jury. 

The  weight  of  authority  in  England  and  in  this  country  is  iti  har- 
mony with  the  result  we  have  reached.  Armitage  v.  Lancashire  &  York- 
shire Railway,  [1902]  2  K.  B.  178;  FitzgeraW  v,  Clarke  &  Son,  1  B. 
W.  C.  C.  197;  Craske  v.  Wigan,  2  B.  W.  C  C.  35;  Wilson  v.  Uing,  2 
B.  W.  C  C.  118;  Blake  v.  Head,  5  B.  Wv  C.  C.  303;  Hulley  v.  Moos- 
brugger,  88  N.  J.  Law;  161,  95  Atl.  1007,  L.  R.  A.  1916C,  1203;  Federal 
Rubber  Manuf.  Co.  v.  Havolic,  162  Wis.  341,  156  N.  W.  143.  L.  R,  A. 
1916D,  968;  City  of  Chicago  v.  Industrial  Commission.  292  111.  406.  127 
N.  E.  49.  15  A.  L.  R.  586;  Tarpper  v.  Weston-'Mott'  Co.,  200  Mich.  275, 
166  N.  W.  857.  L.  R.  A.  1918E.  507;  Coronado  Beach  Co.  v.  Pillsbury, 
172  Cal.  682.  158  Pac.  212,  L.  R.  A.  1916F,  1164;  Pierce  v.  Boyer-Van 
Kuran  Lumber  &  Coal  Co.,  99  Neb.  321,  156  N.W.  509,  L.  R.  A.  1916D, 
970.  See  Rayner  v.  Sligh  Furniture. Co..  180  Mich.  168,  146  N.  W.  665. 
•L.  R.  A.  1916A,  22,  Ann.  Cas.  1916A,  386. 

The  cases  of  Craske  v.  Head,  supra;  Plumb  v.  Cobd^n  Flour  Mills 
Co.,  Ltd.,  7  B.  W.  C.  C.  1 ;  Simpson  or  Thom  v.  Sinclair,  10  B.  W.  C  C. 
220.  cited  in  the  majority  decision  of  the  Industrial  Accident  Board,  are 
not  at  variance  with  the  conclusion  which  we  have  reached.  Willis  v. 
State  Industrial  Commission,  78  Okl.  216,  190  Pac.  92.-  and  other  cases 
cited  in  the  decision,  so  far  as  they  are  contrary  to  the  result  arrived  at 
in  the  case  at  bar,  we  cannot  follow. 

Cases  which  hold- that  an  injury  resulting  from  acts  of  a  fellow  em- 
ployee who  was  known  by  the  employer  as  a  maa  of  dangerous  disposi-^ 
tion,  or  who  was  known  to  be  g^ven  to  play  or  fooling,  have  no  applica- 
tion to  the  present  case.  McNicol's  Case,  supra.  See,  also,  -  Reithel's 
Cast.  222  Mass.  163,  109  N.  E.  951  L.  R.  A.  1916A,  Cranney's  Case.  232 
Mass.  149.  122  N.  E.  266,  15  A.  L.  R.  584;  Marshall  v.  Baker- Viwter 
Co..  206  Mich.  466.  173  N.  W.  191;  WSlliam  Baird  &  Co..  Ltd..  v.  Mc- 
Graw,  13  B.  W.  C  C  233. 

As  the  evidence  did  not  warrant  a  finding  that  th^  claimant's  injuries 
arose  out  of  his  employment,  the  decree  must  be  reversed  and  a  decree 
entered  in  favor  of  the  insurer. 

So  ordercfd. 
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GAVROS'  CASE. 

(Supreme  Judicial  Court  of  Massachusetts.  Hampden.  Feb.  28,   1922.) 

134  Northeastern  Reporter,  269. 

MASTER    AND    SERVANT    —    INJURY    IN    FIGHT    BETWEEN 
OTHER  EMPLOYEES  HELD  NOT  ONE  '^ARISING  OUT  OF 
EMPLOYMENT"  WITHIN  COMPENSATION  ACT. 
Where .  employees  of  different  nationalities,  working  for  a  construc- 
tion company,  engaged  in  a  fight  over  the  desire  of  some  of  the  men  to 
use  the  same  tool  day  after  day,  and  compensation  claimant,  who  took  no 
l^art  i;i  the  figtijt,  except  to  advise  spme  of  the  men  not  to  fight,  was 
struck  on  the  head  and  injured,  his  injury,  if  arising  in  the  course  of  his 
employment,  did  not  arise  out  of  it,  as  the  danger  of  such  injury  was 
not  incidental  to  the  eitiii>loyment  in  the  absence  of  any  previous  quarrel, 
and  his  act  in  endeavoring  to*  dissuade  his  fellow  workmen  from  fighting 
was  likewise  not  incidental  to  the  employment. 

(F^or  other  cases,   see   Master   and   Servant,   Dec.    Dig.   §   373.) 
(For   other   definitions,   see   Words   and    Phrases,    First   and   SecoM 
Serie.s,  Course  of  Employment.) 

Appeal  froni-  Superior  Court,  Hampden  County. 

Proceedings  under  the  Workmen's  Compensation  Act  by  John  Gavros 
for  compensation  for  injuries,  opposed  by  the  New  England  Construction 
Company,  employer,  and  the  Globe  Indemnity  Company,  insurer.  Com- 
pensation was  denied,  and  the  claim  dismissed,  and  the  claimant  appeals. 
A.f]firmed. 

The  proceeding  was  heard  by  a  member  of  the  Industrial  Ac<cident 
Board  on  an  agreed  statement  of  facts  from  which  it  appeared  that  the 
claimant  was  employed  by  a  construction  company  repairing  railroad 
tracks,  that  some  other  employees  engaged  in  a  figbit  over  the  tools  de- 
sired by  different  employees,  and  thafthe  claimant  was  hit  on  the  head 
and  injured.  The  'member  of  the  board  ruled  that  the  injury  did  not 
arise  but  of' and  in  the  course  of  the  employment,  and  his  findings  and 
rulings  were  adopted  by  the  board. 

Louis  C.  Henin,  of  Springfield,  for  employee. 
Archer  R.  Simpson,  of  Springfield,  for  insurer. 

Crosby,  J.  This  case  was  heard  by  a  single  member  of  the  Industrial 
Accident  Board,  on  an  agreed  statement  of  facts,  who  found  and  ruled : 

"That  employees  of  different  ilationalities  got  into  an  altercation 
which  resulted  in  the  injury  of  the  claimant  ,*  *  *  '  That  the  injury 
as  a  result  of  the  fracas  did  not  ^  arise  out  of  and  in  the  course  of  the 
employment." 

The  bokrd,  on  review,  affirmed  the  decision  oC  the  single  menii)er.  . 

It  appears  from  the  agreed  facts  that  ^e  claimant,  with  a  large 
number  of  other .  employees,  some « of  whom  were  Portuguese  and  some 
were  Greeks^  was  employed  by  the  New  England  Construction  Company 
repairing  tracks  on  the  Boston  &  Albany  Railroad.  The  laborers  were 
transported  to  the  pUce.  where  the  work  was  to  be  performed,  by  the 
railroad  company,  and  upon  arrival  there  they  wer^  accustomed  to  take 
their  tools  f  ron>  the  tool  car  and  go  to  work.  On  the  diay  the  claimant  was 
injured^  when  the  destination  'was  reached .  a  discussion  arose  as  to  the 
possession  of  certain  tools,  some  of  the  men  desiring  to  use  the  same 
:tool  day  after  day.    This  discussion  resulted  in  a  fight  in  which  the  clainf- 
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ant  took  no  part,  except  that  he  advised  two  of  the  participants  not  to 
fight  and  two  other  employees  struck  him  on  the  head,  one  with  a  shovel 
and  the  other  with  a  sledge  h3mmer.  All  the  tools  bnelonged  to  the  em- 
ployer. The  claimant  testified  that  he  did  not  know  of  any  other  quar- 
rels over  the  tools  on  any  other  days,  and  that  the  day.  he  was  hurt  was 
"the  first  time  he  ever  saw  a  fight  over  the  tools  and  any  striking."  There 
is  nothing  in  the  record  to  show  that  there  had  been  any  previous  quarrel 
between  the  men  over  the  tools. 

If  we  asume  without  deciding  that  the  claimant  was  injured  in  the 
course  of  his  employment,  the  question  remains  whether  the  injury  arose 
out  of  it  It  is  the  contention  of  the  claimant  that  the  risk  of  being  as- 
saulted by  laborers  of  different  nationalities  working  on  a  railroad  track 
who  became  involved  in  a  quarrel  over  the  use  of  toiols  was  an  ordinary 
risk  of  such  an  employment  and  was  incidental  to  the  work.  It  is  also 
contended^  that  the  claimant's  injuries  were  received  in  an  effort  to  stop 
the  fight  between  fellow  employees,  which  effort  was  in  the  interest  of 
his  employer. 

[t  caniK>t  reasonably  be  said  that  the  danger  of  injury  was  incidental 
to  the  employment  because  men  .of  different  nationalities  were  engaged 
in  the  work.  The  evidence  shows  that  there  had  been  no  previous  quar- 
rel between  the  workmen  on  account  of  the  use  of  the  tools.  Ordinarily 
assault  by  third  persons  cannot  be  considered  as  incidental  to  the  em- 
ployment. But  where  the  assault  is  one  which  might  be  reasonabbly .  anti- 
cipated because  of  the  general  character  of  the  work,  or  of  the  parti- 
cular duties  imposed  upon  the  workman,  injuries  resulting  therefrom  may 
be  found  to  arise  put  of  or  in  the  course  of  the  employment.  See  cases 
cited  in  L.  R.  A.  1916A,  239.  However  commendable  ■  may  have  been* 
the.  claimant's  actj  in  endeavoring  to  dissuade  his  fellow  workmen  from 
fighting.' it  cannot  be  said  to  have  been  incidental  to  his  employment;  it 
was  no  part  of  the  duties  imposed  upon  him,  and  the  assault  could  not 
reasonably  have  been  anticipated  because  of  the  character  of  the  work. 
The  case  is  clearly  distinguishable  fromMcNicol's  Case,  215  Mass.  497, 
102  N.  E.  697,  L.  R.  A,  1916A,  306,  where  the  employee  was  killed  by  a 
drunken  fellow  workmen,  wlio  was  known  to  the  superintendent  in  charge 
of  the  work  to  have  the  habit  of  drinking  to  intoxication  and  when  in 
that  condition  to  be  quarrelsome,  dangerous  and  unsafe  to  work  with ; 
and  from  ReithelV  Case,  222  Mass.  163,  109  N.  E.  951,  L.  R.  A.  1916A. 
304,  where  the  superintendent  of  a  mill,  whose  duty  it  was  to  order  from 
the  premises  persons  who  had  entered  without  permission,  was  shot  and 
killed  by  a  trespasser  while  he  (the  deceased)  was  engaged  in  the  per- 
formance of  his  duty;  and  from  Craney's  Cajse.  232  Mass.  149,  122  N.  E. 
266,  15  A.  L.  R.  584,  where  the  head  waiter  of*  a  hotel  was  shot  and  kil- 
led by  a  waiter  serving  under  him  whom  he  had  discharged,  and  who 
"was  made  ugly  by  drinking  liquor."  was  an  habitual  drinker,  and  usually 
carried  a  pistol,  which  facts  were  generally  known  at  the  hotel.'.  It  is 
plain  that  the  claimant's  injuries  were  not  the  result  of  any  special  risk 
incklent  to  his  employment ;  there  jvas  no  causal  connection  between  the 
conditions  under  which  his  work  was  required  to  be  performed  and  his 
injury.  Accordingly  he  is  not  efttitled  to  compensation  under  the  act. 
McNicors  Case,  supra;  Harbroe's  Case.  223  Mass.  139,  HI  N.  E.  709, 
L.  R.  A.  1916D,  933;  Moore's  Case.  225  Mass.  258,  114  N.  E.  204;  Francis 
H.  Lee's  Case,  238  Mass.  — .  134  N.  E.  268;  Mountain  Ice  Co.  v.  McNeil, 
91  N.  J.  Law,  528,  105  Atl.  184,  L.  R.  A.  1918E,  494;  Jacquemin  v.  Turner 
&  Seymoure  Manuf.  do.,  92  Conn.  382.  10^  Atl.  115.  L.  R.  A.  1918E.  496; 
Arrail;age  v.  Lancashire  &  Yorkshire  Railway,  [19(^]  2  K.  B.  178;  Blake 
V.  Head,  106  L.  T.  Rep.  822;  5  B.  W.  C.  C.  303;  Mitchinson  v.  Day 
brothers.  [1913]  1  K.  B.  603. 

In  view  of  the  conclusion  reached,  it  is  imnecessary  to  consider 
whether  the   claimant  has   elected   to   rely   itpon    his    remedy   against    a 
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third  person  for  damages.    St  1911,  c^751,  pt.  Ill,  §  15,  as  amended  liy. 
St  1913,  c.  448,  §  1;  G.  L.  c.  152,  §  15. 

Decree  affirmed. 


RAMONDETTA'S  CASE. 


In  ke  EMPLOYERS'  LIABILITY  ASSUR.  CORPORATION,  Limited. 

(Supreme'  Judicial  Court  of  Massachusetts.  Essex.  March  2,   1922.) 

134  Northeastern  Reporter,  249. 

1;  MASTER  AND  SERVANT  —  LOSS  OF  FINGERS  HELD  NOT 

COMPENSABLE  AS  A   SEVERANCE  "AT   OR  ABOVE  THE 

SECOND  JOINT." 

Under  St  1911,  c.  751,  pt  2,  §  11,  now  G.  L.  c.  152.  §  36,  cl.  '^c,- 
providing  compensation  for  25  weeks  for  the  loss  by  severance  at  or 
above  the  second  joint  of  two  or  mcure  fingers,  the  distal  or  first  joint  is 
the  one  farthest  from  the  body,  and  the  words  **at  or  above  the  secood 
joint"  mean  at  or  above  the  middle  joint,  and  a  severance  between  the 
middle  joint  and  the  finger  tip  is  not  within  this  provision  of  the  statute. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[12].) 

2.  MASTER  AND  SERV AST— FINDING  OF  COMPENABLE  LOSS 

OF  FINGERS  CONCLUSIVE. 

In  a  compensation  proceeding,  the  place  where  the  complainVs  fingers 
were  severed  was  a  question  of  fact,  and  where  the  finding  of  the  single 
member  of  the  Industrial  Accident  Board  that  the  claimant  had  not  suf- 
fered the .  loss  by  severance  of  two  or  more  fingers  at  or  above  the  sec- 
ond joint  was  war  panted  by  tlie  evidence,  it  must  stand. 

.(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

3.  MASTER  AND  SERVANT  —  HAND  HELD  NOT  INCAPABLE 

OF  USE  WITHIN  COMPENSATION  ACT. 

The  rationat  inference  from  a  finding  of  the  Industrial  Accident 
Board. that  the  distal  phalanges  of  three  fingers  and  half  of  the  middle 
phalanees  were  severed  and  that  the  employee  was  entitled  to  compensa- 
tion in  a  certain  amount, ,  being  the  specified  compensation  for  12  wedcs, 
was  that  the  employee's  hand  was  not  incapable  of  use.  within  St  1911,  c 
751,  pt  2,  §  n,  cl.  "e."  now  G.  L.  c.  152,  §  36. 

(For  otjier  tases,  see  Master  and  Servant.  Dec.  Dig.  §  385[12).) 

4.  MASTJER   AND   SERVANT   —   FINDING   OP   COMPENSABLE 

LOSS  OF  USE  OF  HAND  CONCLUSIVE, 

Wh^re  the  distal  phalanges  and  half  of  the  middle  phalanges  of  the 
'  second,  third,  -and  fourth  fingers  w«re  severed,  the  question  whether  the 
hand  was  thereby  so  injured  as  to  be  useless  or  permanently  incapable  of 
use.  within  St.  1911.  c.  751,  pt.  2.  §  11.  cl.  "e."  now  G.  L.  c  1^  §  36, 
was  one  of  fact,  and  where  the  finding  was  not  unwarranted,  the  judge's  - 
tuling,  as  a  matter  of  law,  that  the  hand  was  useless,  cannot  stand. 

(For  other  cases,  see  Master  and  Servant,  Det.  Dig.  §  417[7].) 
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Appeal  from  Superior  Court,  Essex  County. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Annie  Ra- 
mondetta  for  compensation  for  injuries,  opposed  by  the  Aycr  Mills,  em- 
ployer, and  the  Employers'  Liability  Assurance  Corporation,  Limited,  in- 
surer. Compensation  was  awarded,  and  the  award  increased  by  the  su- 
perior court,  and  the  insurer  appeals  from  the .  decree  and  from  orders 
ruling  that  the  claimant  was  entitled  to  25  weeks'  compensation  as  for 
loss  of  a  hand  and  denying  a  motion  to  vacate  the  decree.  Reversed  and 
decree  entered  in  accordance  with  the  findings  of  the  Board. 

The  single  member  of  the  Industrial  Accident  Board  who  conducted 
the  hearing  found  that  the  claimant  had  not  suffered  the  loss  bv  severance 
of  two  or  more  fingers  at  or  above  the  second  joint;  that  tnere  was  a 
certain  portion  of  the  phalange  in  each  finger  left  bek>w  the  second 
joint ;  and  that,  while  permanently  incapable  of  use  as  phalanges  they  ad- 
ded sufficient  to  the  use  of  the  fingers  to  preclude  a  finding  that  the  fin- 
gers had  been  lost  at  6r  above  the  second  joint.  The  full  Board  awarded 
compensation  for  12  weeks  in  addition  to  disability  compensation.  The 
court  fotutd  for  plaintiff  and  entered  a  decree  for  $223J25,  being  com- 
pensation for  25  weeks.  The  insurer  moved  to  revoke  the  finding  and 
decree,  and  the  court  denied  the  motion  to  A^acatc  the  decree,  but  revoked 
the  finding,  and  in  lieu  thereof  made  an  order  ruling,  as  a  matter  of  law, 
that  the  claimant  had  lost  the  second  joint,  that  9ie  hand  was  useless, 
and  that  she  was  entitled  to  25  .weeks'  compensation. 

Sawyer,  Hardy,  Stone  &  'Morrison,  of  Boston  (Gay  Gleason,  of 
Boston,  of  counsel),  for  appellant. 

W.  C.  &  E.  J.  Ford,  of  Lawrence,  for  appellee. 

Crosby,  J.  The  claimant,  a  spinner,  employed  in  the  mill  of  the  sub- 
scriber, was  injured  while  cleaning  the  end  of  the  frame,  the  fingers  of 
her  right  hand  becoming  caught  between  the  chain  and  sprocket  gear.  As 
a  result  of  the  injury  the  end,  or  distal  phalanges  and  one-half  of  the 
next,  or  middle  phalanges,  of  the  fore,  middle  and  ring  fingers  were 
severed;  that  is,  one  and  one-half  phalanges  of  each  of  these  fingers  are 
gone.    On  each  the  end  joint  is  gone;  the  next  or  middle  joint  remains. 

The  single  member  of  the  industrial  Accident.  Board  found  that  the 
claimant  was  entitled  to  receive  $140.33  for  total  disability;  he  further 
found ; 

''That  this  girl  has  not  suffered  the  loss  by  severance  of  two  or  more 
fingers  at  or  above  the  second  joint,  ♦  ♦  ♦  that  there  was  a  a  certain 
portion  of  the  phalange  in  each  finger  left  below  the  second  joint.  These 
phalanges,  *  *  *  *  while  permanently  incapable  of  use  as  phalanges, 
are  still  of  such  a  character  that  they  did  sufficient  to  the  use  of  the 
several  fingers  as  to  preclude  a  finding  that  the  fingers  had  been  lost  at 
or  above  the  second  joint." 

The  Industrial  Accident  Board  upon  review  found; 

"That  total  disability  ended  on  July  12,  1918;  that  compensation 
should  be  paid  to  that  date,  at  the  rate  of  $8.93  per  week,  or  a  total 
of.  $140.33." 

No  question  arises  respecting  the  correctness  of  this  finding.  The 
Board  further  found; 

"That  the  distal  phalanges  of  the  second,  third  and  fourth  fingers, 
and  half  of  the  middle  phalanges  of  these  fingers  are  severed  and  the 
employee  is  entitled  to  additional  compensation,  being  $107.16.  .  The  total 
sum  due  under  this  decision  is  $247.49." 

Thereafter  a  decree  was  entered  by  a  judge  of  the  superior  court 
in  favor  of  the  employee  for  ^3.25,  "minus  $107.16  already  paid  on  ac- 
count of  specific  compensation.'  This  was  the  equivalent  of  twenty-five 
weeks'  additional  compensation.  A  motion  to  vacate  the  decree  was  filed 
by  the  insurer,  and  denied;  and  the  insurer  appealed  from  the  decree. 
jit Vol.  IX— Comp. 
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The  judge  made  the  following  ruling: 

*'I  rule  as  a  matter  of  law  on  the  papers  before  me  that  the  peti- 
tioner has  lost  the  second  joint,  that  the  hand  is  useless,  and  that  she  is 
entitled  to,  twenty-five  weeks*  compensation,  ♦  ♦  *  being  two  hundred 
and  twenty-three  25/100  dollars." 

The  sole  issue,  before  the  Board  upon  the  question  of  additional 
compensation  was  whether  the  claimant  was  entitled  to  compensation  for 
twelvie  weeks  or  for  twenty-five  weeks.  This  must  be  determined  under 
the  proper  interpretation  of  St.  1911,  c  751,  pt  2,  §  11,  now  G.  L.  c  152, 

[1,  2]  Clause  "c"  of  that  section  provides  that— r 

**For  the  loss  by  severance  at  or  above  the  second  joint  of  two  or 
more  fingers,  *  *  *  of  the  same  hand,"  the  employee  is  entitled  to 
compensation  for  a  period  of  twenty-five  weeks. 

Clause  "d"  provides  that — 

"For  the  loss  by  severance  of  at  least  one ,  phalange  of  a  finger, 
*  *  *'^  the  employee  is  entitled  to  compensation  for  a  period  of  twelve 
weeks. 

There  was  medical  testimony  thait  the  distal  or  first  joint  is  the  one 
farthest  from  the  body;  and  we  are  satisfied  that  the  act  must  be  so 
construed.  It  is  plain  that  the  first  joint  is  that  nearest  to  the  tip  of  the 
finger,  and  that  the  i^ords  in  clause  **c"  "at  or  above  the  secorid  joinf 
mean  at  or  above  the  second  or  middle  joint  As  the  claimant's  fingers 
were  severed  not  "at  or  above  the  second  joint"  but  nearer  the  finger  tip 
tha^.that  point,  it  is  clear  that  she  is  not  entitled  to  compensation  under 
clause  *'c."  The  single  member's  finding  that  she  had  "not  suffered  the 
loss  by  severance  of  two  or  more  fingers  at  or  above  the  second  joint," 
was  right,  and  the  Board  in  effect  also  so  found.  These  findings  of  fact . 
must  stand  as  they  were  fully  warranted  by  the  evidence.  The  correct 
interpretation  of  clause  "-c"  apart  from  any  evidence  is  that  the  second 
joint  is  the  middle  joint,  or  the  second  joint  counting  from  the  tip  of 
th^  finger.  The  place  where  the  fingers  were  severed  was  a  question  pf 
fact;  accordingly  the  ruling  that  the  claimant  had  lost  the  second  joints 
of  the  injured  fingers  was  wrong,  and  the  finding  of  the  Board  was  right 

[3,  4]  The  judges  further  ruled  "that  the  hand  is  useless"  (clause 
"e").  That  ruling  cannot  stand.  The  finding  of  the  single  member  was 
to  the  effect  that  the  hand  was  not  so  injured  as  to  be  useless'  or  perma- 
nently incapable  of  use;  the  Board  on  review  failed  to  find"  stich  incapa- 
city; and  the  rational  inference  to  be  drawn  fronV  the  finding  is  that  the 
hand  was  not  incapable  of  use.  The  question  was  one  of  fact,  and  the 
finding  was  not  unwarranted.  M^ley's  Case,  2l9  Mass.  136,  106  N.  E. 
559;  Lacione's  Case,  227  Mass.  269,  116  N.  E.  485;  Jakutis'  Case.  238 
Mass.  308,  130  N.  E.  637.  ^ 

Decree  reversed. 

Decree  to  be  entered  in  accordance  with  the  findings  of  the  Industrial 
Accident  Board. 


SULLIVAN'S  CASE. 

(Supreme  Judicial  Court  of  Massachusetts.  Suffolk.  March  4,  1922.) 

134  Northeastern  Reporter,  393. 

1.  MASTER  AND  SERVANT— FINDING  OF  COMPENSABLE  IN- 
JURY TO  EYE  SUSTAINED. 

Evidence  in  a  workman's  compensation  proceeding  on  the  question  of 
causal  connection  between  the  slipping  of  a  barrelj  which  struck  em- 
ployee's knee,  and  the  separation  of  the  retina  xjf  his  right  eye,  held  to 
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warrant  a  finding  that  the  injury  arose  out  di  and  in  the  course  of  his 
employment. 

(For  other  cases^  see  Master  and  Servant,  Dec.  Dig.  §  405 ['4].) 

2,  MASTER  AND  SERVANT— COMPENSATION  INSURER  HELD 

NOT    PREJUDICED    BY    DELAY    IN    GIVING    NOTICE    OF 

CLAIM. 

Where  the  slipping  of  a  barrel,  whkh  struck  an  employee's  knee, 
caused  a  separation  of  the  retina  on  September,  9th,  but  the  employee 
continued-  to  work  until  September  18th,  and  did  not  know  until  the  21st 
that  the  retina  was  detached,  and  did  not  until  later  associate  this  in- 
jury with  the  slippirig  of  the  barrel,  and  a  fellow  employee  was  at  work 
with  him  when  the  barrel  slipped,-  and  the  employer's  superintendent 
knew,  shortly  after  the  employee  stopped  work,  that  he  had  trouble 
with  his  eye  that  was  caused  in  some  way  by  his  employment,  delay  in 
giving  notice  held  not  to  have  prejudiced  insurer,  within  St  1920,  c.  223, 
§  1,  now  G.  L.  c  152,  §  44. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

Appeal  from  Superior  Court,  Sisfiolk  "County. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Patrick  Sul- 
livan for  compensation  for  an  injury  to  his  eye,  opposed  by  the-  Potter 
Drug  &  Chemical  Company,  employer,  and  the  Royal  Indemnity  Com- 
pany, insurer.  Compensation  was  awarded,  and  decree  therefor  entered, 
and  the  insurer  appeals.    Affirmed. 

The  questions  betore  the  Industrial  Accident  Board  were  whether 
the  statutory  notice  of  injury  was  given;  if  not,  whether  knowledge  was 
conveyed  as  soon  as  practicable ;  whether  the  employee  received  a  per- 
sonal injury  arising  out  of  and  in  the  course  ol  his  employment;  the 
period  of  incapacity;  and  whether  or  not  the  employee  was  entitled  to 
specific  compensation  for  the  loss  of  vision  in  his  right  eye.  The  evi- 
dence showed  a  separation  of  the  retina.  The  only  accident  shown  con- 
sisted in  the  slipping  of  a  barrel,  which  the  employee  and  another  were 
upending,  striking  the  emplojpee's  knee.  A  member  of  the  Industrial  Ac- 
cident Board  found  that  the  employee  received  an  injury  in  the  course, 
of  and  arising  out  of  his. employment;  that  as  the  result  of  the  injurjr  he 
had  been  totally  incapacitated  up  to  the  date  of  a  hearing;  that  the  vision 
of  his  right  eye  had  been  reduced  to  less  than  one-tenth  of  normal  vision 
with  glasses  as  the  result  of  the  injury;  that  notice  was  not  given  un- 
til on  or  about  October  29tfi  (th^  injury  having  been  sustained  on  Sep- 
tember 9th) ;  but  that  the  insurer  had  not  been  prejudiced  by  the  delay, 
and  the  claim  was  not  barred.  His  findings  were  adopted  by  the  t)oard, 
except  that  the  board  did  not  find  that  all  capacity  for  work  had  ceased, 
bqt  reserved  the  rights  of  the  parties  after  the  date  of  the  hearing  for 
further  hearkig. 

T.  H.  Calhoun  and  Edward  J.  Sullivan,  both  of  Boston,  for  appel- 
lant 

John  L.  Hurley,  of  Boston,  for  appellee. 

Carroll,  J.  In  this  proceeding  under  the  Workmen's  Compensation 
Act  (St.  1911,  c.  751,  as  amended  by  St  1912,.  c.  571)  the  employee  was 
awarded  compensation ;  and  the  insurer  appealed,  on  the  ground  that  there 
was  no  causal  connection  between  the  dleged  accident  and  the  injury 
claimed,*  and  tiiat  tlie  employee  has  not  sustained  the  burden  of  proving 
that  the  insurer  was  not  prejudiced  by  the  employer's  failure  to  give  no- 
tice as  soon  as  practicable. 
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[1]  There  was  evidence  from  which  it  could  be  found  that  while 
engaged  in  lifting  a  barrel  weighing  from  400  to  500  pounds,  on  or 
about  September  9,  1920,  it  feU  or  ''skidded  on  the  bottom  away  from 
[the  employee]/'  and  in  falling  struck  him  on  the  knee,  and  that  the 
strain  of  lifting  the  barrel  caused  pain,  in  the  body.  On  the  night  of  the 
accident  the  employee  observed  some,  trouble  with  his  eyes.  He  saw  a 
physician  on  the  11th  and  18th  of  September,  and  on  September  21  it  was 
discovered  that  the  retina  of  the  right  eye  was  detached.  One  physician 
testified  that  a  separation  of  the  retina  is  sometimes  caused  by  a  sudden 
or  lifting  strain,  and  that  a  possible  cause  of  the  employee's  injury  was 
the  lifting  of  the  barrel.  Another  physician  testified  that  in  his  opinipa 
the  alleged  accident  caused  the  separation  of  the  retina  of  the  employee's 
eye.  The  physician  appointed  by  the  Industrial  Accident  Board  to  ex- 
amine the  claimant  reported  that  the  ''occupational  incident  of  Septem- 
ber 8th  or  9th  was  die  factor-  which  induced  the  separation,"  and  that 
such  a  strain  or  exertion  as  was  shown  in  the  history  of  the  case  wouki 
cause  the  injury  to  the  eye.  On  this  evidence  the  board  were  fully, 
warranted  in  finding  that  the  employee's  injury  arose  out  of  and  in  the 
course  of  his  employment,  Pass's  Case,  222  Mass.  515,  122  N.  E.  642, 
and  cases  cited. 

[2]  The  board  found  that  notice  of  the  injury  was  not  given  as  soon 
as  practicable  and  adopted  and  affirmed  the  Ending  of  the  single  mem- 
ber that  the^  insurer  was  nol  prejudiced  by  this  delay.  They  refused  to 
find  and  rule,  as  requested  by  the  insurer,  that — 

"The  employee  has  not  sustained  the  burden  of  proving  that  the  em- 
ployer and  insurer  have  not  been  prejudiced  by  the  employee's  failure  to 
give  a  notice  as  soon  as  practicable." 

By  St  1920,  c.  223,  §  1,  now  G.  L.  c.  152,  §  44.  it  is  provided  that 
want  (5f  notice  shall  not  bar  proceedings  under  the  Workmen's  Compen- 
sation Act  if  it  be  shown  that  the  association,  subscriber  ■  or  agent  had 
knowledge  of  the  injury,  "or  if  it  is  found  that  the  insurer  was  not  pre- 
judiced by  such  want  of  notice."  Assuming  that  the  burden  of  proof 
is  upon  the  employee — ^when  notice  as  required  by  the  statute  is  not  given 
as  soon  as  practicable — to  show  that  the  insurer  was  not  prejudice  by 
such  want  of  notice,  in  our  opinion  it  could  have  been  found  that  the 
insurer  was  not  prejudiced  by  this  failure^  The  employee  continued  to 
work  until  September  18.  He  did  not  know  until  September  21  that  the 
retina  was  detached;  he  did  hot  connect  this  with  the  strain  of  lifting 
the  barrel  until  asked  by  his  physician  if  he  had  had  a  strain  or* fall,  and 
later  he  associated  the  injury  to  his  eye  with  the  accklcnt  There  was 
also  evidence  that  a  fellow  employee  was  at  work  with  him  when  the 
barrel  slipped.  The  superintendent  of  the  employer  inquired  of  the  fore- 
man a  few  days  after  Sulljvan  stopped,  work  for  the  reason,  and  was 
told  he  had  "soap  in  eye,"  and  a  few  days  later  he  telephoned  to  the  em- 
ployee's physician.  Within  a  week  after  the  accident  the  superintendent 
sent  .the  foreman  to  see  Sullivan,  and  a  week  or  two  later  he  himself 
visited  him,  Sullivan  testified  that  to  the  best  of  his  recollection  he  noti- 
fied his  employer  of  his  accident  about  three  weeks  after  it  happened. 
His  wife  testified  that  a  blank  form  of'  notice  was  received  from  the 
employer's  superintendent,  and  that  after  it  was  signed  by  her  husband 
she  delivered  it  to  the  employer  about  the  last  of  October.  On  this  evi- 
dence it  might  well  have  been  found  that  the  insurer  was  not  prejudiced 
by  the  delay  in  .giving  the  notice.  There  is  no  suggestion  that  either  the 
employer,  or  insurer  was  in  any  way  prevented  froni  making  the  fullest 
investigation,  or  embarrassed  in  its  defense,  and  there  wa^  full  opportu- 
nity to  test  the  good  faith  of  the  claimant  and  offer  every  contention 
possible.  The  employer  knew  when  Sullivan  ceased  to  work  or  within 
a  very  short  time  therea'f  ter,  that  he  had  trouble  with  his  eye  and  that  it 
was  caused  in  some  way  by  his  employment  The  superintendent  saw 
the  employee  and.  so  fir  as  appears  from  the  record,  was  given  all  the 
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information  desired ;  although  he  did  not  knoiR^  that  the  injury  was  caused 
by  the  fall  of  the  barrel  until  Mrs.  Sullivan  called  on  him,  he  did  know 
that  the  claimant  was  unable  to  work  and  that  in  some  'way  he  had  sus- 
tained an  injury  to  his  eye  while  in  the  course  of  his  employment,  and 
the  employer  continued  tp  pay  the  empk>yee  his  wages  lintil  October  29. 

G>nsidering  the  employee's  ignorance  of  the  nature  of  his  injury  and 
the  exact  cause  of  it,  the  knowledge  of  the  emp]oy>^r  that  he  was  unable 
to  work  because  of  an  injury  to  his  eye,  and  all  the  other  circumstances, 
the  board  could  have  found  that  the  insurer  was  not  prejudiced  by  the 
delay  in  giving  the  written  notice. 

Decree  affirmed. 


SULLIVAN'S  CASE. 

(Supreme  Judicial  Court  of  Massachusetts.  Suffolk.  March  3,  1922.) 

134  Northeastern  Reporter,  406. 

MASTER  AND  SERVANT  —  COMPENSATION  AWARD  FOR 
DEATH  OF  EMPLOYEE  FALLING  DURING  ILLNESS  SUS- 
TAINED. 

Evidence  in  a  piTpceeding  for  compensation  for^he  death  of  a  de- 
partment store  employee  that  she  became  ill  and  lay  down  on  a  couch 
in  the  employer's  rest  room  or  first-aid  hospital,  and  that  shortly  after- 
wards a  crash  was  heard  and  an  arm  and  part  of  her  body  was  seen 
protruding  through  the  glass  panel  of  the  door,  held  to  support  iindings 
that  her  illness  caused  her  to  fall  and  her-  proximity  to  the  door  resulted 
in  the  severance  of  an  artery,  that  her  employment  exposed  her  in  a 
special  manner  to  risk  of  such  injury,  though  the  rest  room  was  ailso 
used  by  members  of  the  public,  and  that  the  illness  was  the  remote  cause, 
and  the  fall  through  the  glass  door  the  dominant  and  proximate  cause 
of  the  injury. 

(For  other  cases,  see  Master  and  Servant,  Dec'  Dig.  §  405 [4].) 

Appeal  from  Superior  Court.   Suffolk  County. 

Proceeding  under  the  Workmen's  Compensation  Act  (St  1911,  c. 
751,  amended  by  St.  1912,  c.  571)  by  Bertha  Sullivan  for  compensation 
for  the  dea*h  of  her  daughter,  Nellie  Sullivan,  opposed  by  the  Jordan 
Marsh  Company,  employer,  and  the  American  Mutual  Liability  Insur- 
ance Company,  insure*.  Compensation  was  awarded  and  decree  therefor 
entered,  and  the  insurer  appeals.     Affirmed. 

The  case  was  heard  by  a  member  of  the  Industrial  Accident  Board 
on  an  agreed  statement  of  facts  and  testimony  introduc^.  The  injury 
causing  death  was  sustained  while  the  employee  was  lying  down  on  a 
couch  in  the  employer's  rest  room  or  first-aid  hospital,  yhe  board  found 
that  her  ilbiess  caused  her  to  fall,  and  that  her  ^proximity  to  the  glass 
door  of  the  rest  room  resulted  in  the  severance  of  an  artery  withi  en- 
suing hemorrhage  and  death,  and  that  her  employment  exposed  her  in  a 
special  manner  to  risk  of  injury  while  using  the  rest  rOom,  and  that  the 
illness  was  the  remote  cause  of  her  death  and  the  fall  through,  the  glass 
door  the  dominant  and  proximate  cause. 

Sawyer,  Hardy,  Stone  &  >forrison,  of  Boston  (Gay  Gleason,  of  Bos- 
ton, of  counsel),  for  appellant. 

Paul  L.  Keenan  and  John  P.  Buckley,  both  of  Boston,  for  appellee. 
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Braley,  J.  The  case  was  submitted  to  the  board  member  upon  the 
following  agreed  facts: 

"The  deceased  died  on  May  26,  1919,  from  injuries  received  while 
she  was  in  the  employ  of  the  subscriber  who  owns-  and  maintains  a  de- 
partment store  in  Boston.  The  employee  was  employed  as  a  saleslady 
in  the  department  on  the  first  floor  of  the  subscriber's  building.  On  the 
morning  of  May  26,  I9l9,  the  employee  reported  for  work.  About  nine 
o'clock  in  the  morning  the  employee  was  not  well  so  she  left  her  work 
and  went  to  a  department  on  the  fourth  floor  of  the  subscriber's  build- 
ing. This  department '  comprises  rooms  which  are  conducted  as  rest 
rooms  and  first-aid  hospitar  where  the  employees  of  the  subscriber  may 
rest  and  receive  medical  treatment,  for  injuries  or  sickness.*  Customers 
of  the  subscriber  and  others  passing  through  the  building  of  the  sub- 
scribei>  also  use  these  rooms  where  they  may  rest,  or  if  taken  sick  or  in- 
jured while  in  the  store,  may  receive  medical  attention.  Two  nurses  and 
a  physician  are  in  attendance  in  these  rooms  and  they  render  profes- 
sional services  to  employees,  customers  or  others  who  use  the  rooms, 
without  charge.-  After  remaining  in  this  rest  room  or  first-aid  hospital, 
the  employee  left  and  went  to  another  part  of  the  building,  but  did  not 
return  to  her  work  that  morning.  About  11 :30  o'clock  that  morning 
the  employee  returned,  ill,  to  the  rest  room,  or  first-aid  hospital,  and 
and  was  attended  by  a  nurse  who  advised  her  to  lie  down.  When  the 
nurse  left  the  employee  the  latter  was  lying  on  a  couch.  Shortlv  after 
noon  the  nurse  was  sitting  at  her  desk  outside  the  room  in  which  the 
employee  was  last  seen  lying  down.  Suddenly  the  nurse  heard  a  loud 
crash  and  looking  up  from  her  desk  saw  an  arm  and  part  of  a  body 
protruding  through  the  glass  panel  of  the  door  between  the  rest  roon» 
in  which  the  employee  had  been  lying  down  and  the  room  in  which  the 
nurse's  desk  was  located.  The  body  which  crash^  through  the  glass 
panel  of  the  door  was  identified  as  that  of  the  employee,  Miss  Sullivan, 
She  was  seen  to  be.  very  seriously  injured.  A  physician  was  called  and 
the  employee  was  removed  in  an  ambulance  to  the  Boston  City  Hospital 
Relief  Station  at  Haymarket  Sqjuarc.  The  employee  died  upon  the  ar- 
rival of  the  ambulance  at  the  Kelief  Station.  By  reason  of  crashing: 
through  the  glass  panel,  of  the  door  the  employee  sustained  a  severance 
of  an  artery  in  the  right  arm  and  the  hemorrhage  from  this  severed 
artery  caused  her  death.  The  sickness  from  which  the  employee  suffered 
the  morning*  of  May  26,  1919,  prior  to  her  death  arose  from  natural 
causes  and  was  in  no  way  caused  by  her  empIo)rment.  It  is  also  agreed 
that  Bertha  Sullivan  is  the  mother  of  the  deceased  girl." 

On  review  by  the  Industrial  Accident  Board  the  further  agreed  fact 
was  added  that: 

'The  door  with  glass  panel  above  referred  to  was  at  least  eight 
feet  away  from  the  couch  where  the  employee  was  last  seen  lying." 

It  also  was  agreed  at  the  hearing  on  review  that  the  board  might 
draw  such  inferences  of  fact  as  the  agreed  facts  warranted.  The  board 
with  all  the  evidence  before  it,  found  that  **the  illness  of  the  employee 
caused  her  to  fall  and  her  proximity  to  the  glass  jdoor  of  the  rest  room 
at  a  time  when  she  was  under  the  care  of  a  nurse  under  decedents  con- 
tract of  employment  with  the  subscribers  resulted  in  the  severance  of 
an  artery  of  the  right  arm,  with  ensuing  hemorrhage  and  death.  The 
board  find  that  the  decedent's  employment  exposed  her  in  a  special  man- 
ner to  risk  of  injury  while  using  the  rest  room  furnished  by  the  sub- 
scribers for  the  use  of  their  employees ;  and  the  fact  that  said  subscribers, 
for  reasons  which  are  not  stated  in  the  record,  chose  to  make  the  rest 
room  available  jointly  for  the  use  of  both  employee^  and  members  of 
the  public  who  came  into  their  store  on  business  does  not  take  the  injury 
without  the  scope  of  the  decedent's  employment.  The  board  find  that 
the  illness  which  caused  the  fall  of  th<  employee  was  the  remote  cause 
of  her  death,  and  that  .'the  fall  through 'the  glass  door  wajs  the  dominant 
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and  proximate  cause  of  the  personal  injury  which  resulted  in  her  death." 
The  case  is  dose.  But  in  the  opinion  o£  a  majority  of  the  court  it  cannot 
be  held  as  matter  of  law  that  these  lindings  are  wholly  unsupported  by 
the  record,  Callahan  v.  New  England  Tel.  &  Tel.  Ca,  216  Mass.  334,  103 
N.  E.  922;  Sundine's  Case,  218  Mass.  1,  105  N.  E.  433.  L.  R.  A.  1916A, 
318;  Sponatski's  Case,  220  Mass.  526,  108  N.  E.  466,  L.  R.  A.  1916A. 
333;  Von  Ette's  Case,  223  Mass.  56,  111  N.  E.  696,  L.  R.  A.  1916D.  641; 
r>ow*s  Case,  231  Mass.  348,  121  N.  E.  19;  Hallett's  Case,  232  Mass.  49. 
121  N.  E.  503;  White  v.  E.  T.  Slattery  &  Co.  236  Mass.  28,  127  N.  E. 
597;  Fernald's  Case.  238  Mass.  — ,  134  N.  E.  347;  Sanderson's  Case,  224 
Mass.  558,  113  N.  E.  355  is  not  in  point.  The  decree  awarding  compen- 
sation, the  amount  and  time  of  payment  of  which  is  not  in  dispute, 
should  be  affirmed. 

Ordered  accordingly. 


ZYGMUNTOWICZ  v.  AMERICAN  STEEL  &  WIRE  CO.  OF  NEW 

JERSEY. 

(Supreme  Judicial  Court  of  Massachusetts.  Suffolk.  March  3,  1922.) 

134  Northeastern  Reporter,  385. 

1.  MASTER  AND  SERVANT— INJURY  BY  ASSAULT  IN  COURSE 

OF  EMPLOYMENT  COMPENSABLE. 

An  injury  caused  by  an  assault  on  an  employee  which  arises  out  of 
and  in  the  employment  is  within  the  Workmen's  Compensation  Act,  espe- 
dally  in  view  of  GT  L.  c.  152,-  §  24,  providing  that  an'  employee  shall  be 
held  to  have  waived  his  common- law  right  of  action  for  personal  inju- 
ries if  he  shall  not  have  given  written  notice  at  the  time  of  his  contract 
of  hire  that  he  claimed  such  right. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 

2.  MASTER  AND  SERVANT— INJURY  BY  ASSAULT  HELD  TO 

BE  ONE  "ARISING  OUT  OF  AND  IN  THE  COURSE  OF  EM- 
PLOYMENT' WITHIN  COMPENSATION  ACT. 
An  assault  on  an  employee  who  had  just  been. discharged  by  the  em- 
ployer's superintendent  occurred  in  the  course  of  his  employment  where 
he  was  on  the  premises  of  his  employer  objecting  to  his  discharge,  and  in 
tiie  act  of  getting  his  identifying  check,  which  enabled  him  to  leave  and 
enter  the  premises,  and,  where  the  entire  trouble  was  incidental  to  his 
work,  the  assault  could  have  been  found  to  have  arisen  out  of  his  em- 
ployment, and  hence  his  exclusive  remedy  was  under  the  Workmen's 
&>mpensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 
(For  other  definitions,  see 'Words  and   Phrases,   First  and  Second 
Series,  Course  of  Employment.) 

Exceptions  from  Superior  Court,  'SuflFolk  County ; .  John  A.  Aiken, 
Judge. 

Action  by  Andrezez  Zygmuntowicz  against  the  -American  Steel  & 
Wire  (Company  of  New  Jersey,  for  assault,  false  imprisonment  and  mali-' 
cious  prosecution.  Verdict  for  plaintiff,  and  defendant  brings  excep- 
tions.    Exceptions  sustained. 

The  answer  contained  a  general  denial  and  pleaded  self-defense;  that 
plaintiff  attacked  an  employee  of  defendant  and  had  a  loaded  revolver  and 
was  arrested  by  an  employee,  of  defendant  who  at  the  time  was  a  special 
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pQlice  ofiicer  in  pursuance  of  his  duty,  and  no  more  force  was  used  than 
was  necessary;  tiiat  if  defendant's  servamts  or  employees  did  the  acts 
and  things  alleged  they  acted  on  probable  cause,  without  malice  and  in 
performance  of  their  duties  as  special  police  officers  and  not  otherwise; 
and  as  to  the  first  count  that  defendant  was  a  subscriber  tinder  the  Work- 
men's Compensation  Act,  had  given  due  notice  thereof,  and  that  plaintiff* 
had  not  prior  to  such  occurrences  claimed  his  rights  at  common  law. 
Defendant  moved  for  a  directed  verdict  on  each  count  and  requested 
rulings  favorable  to  it  and  excepted  to  their  refusal  and  also  excepted  to 
the  charge  as  given  with  reference  to  counts  2  and  3. 

Thomas  F.  J.  Callahan,  of  Boston,  for  plaintiff. 
Frank  F.  Dresser  and  James  A.  Crotty.  both  of  Worcester,  for  de- 
fendant. • 

De  Courcy,  J.  The  jury  found  for  the  plaintiff  on  each  count  in 
the  amended  declaration ;  the  first  being  for  assault  and  battery,  the 
second  for  false  arrest 'and  imprisonment,  and  the  third  for  malicious 
prosecution.  On  the  evidence  most  favorable  to  him  the  following  facts 
could  be  found:  Zygmuntowicz  had  been  in  the  employ  of  the  defend- 
ant for  some  years  as  a  stationary  engineer.  Late  in  the  afternoon  of 
Saturday,  June  23,  1918,  his  superintendent,  Edward  J.  Gilbert,  dis- 
charged him  and  told  him  to  take  his  clothes  and  go  home.  The  plaintiff 
protested  against  his  discharge,  but  took  his  clothes  and  walked  to  the 
pumphouse,  where  the  numbered  brass  checks  of  the  employee  were  hung. 
It  was  necessary  for  a  workman  to  have  his  check  in  order  to  enter,  and 
perhaps  to  leave  the  mill  premises.  When  the  plaintiff  reached  for  his 
check,  Gilbert,  who  had  followed  him,  called  to  Anton  Johnson,  who 
was  standing  by  the  check  rack,  not  to  let  the  plaintiff  have  his  check, 
and  to  hold  him.  Johnson  and  Gill>ert  then  seized  him,  and  threw  him 
down.  Johnson  saw  a  revolver  in  the  plaintiff's  pocket;  and  either  took 
it  out,  or  picked  it  up  from  the  doorway  where  it  had  fallen.  Robert 
Edwards  and  Godfrey  Nelson,  employed  as  watchmen  by  the  defendant 
(and  who  had  been  duly  appointed  special  police  officers  by  the  city  of 
Worcester) ,  took  him;  put  liandcuffs  on  "him,  carried  him  to  the  gate,  and 
sent  for  the  city  police  patrol  wagon.  The  police  officer  took  him  to  the 
police  station,  where  he  was  copfined  fgr  some  hours.  Oa  Monday  morn- 
ing he  was  tried  in  the  district  court  upon  two  complaints,  made  by  the 
deputy  chief  of  police;  one  for  "disturbing  the  peace."  and 'the  other 
charging  that  he  **whilc  so  disturbing  the  peace  and  when  so  arrested 
was  armed  with  and  had  on  his  person  a  pistol."  Gilbert  and  Edwards 
appeared  in  court  as  witnesses  at  the  trial.    The  plaintiff  was  discharged. 

[1]  1.  As  to  the  first  count,  the  claim  of  the  defendant,  raised  by  re- 
quests for  rulings,  is  that  the  plaintiff's  sole  remedy  for  physical  injury, 
if  any,  is  under  the .  Workmen's  Compensation  Act.  That  act  (G.  L.  c. 
152.  §  24)    provides: 

"An  employee  of  an  insured  person- shall  be  held  to  have  waived  his 
right  of  action  at  common  law  to  recover  damages  fpr  personal  injuries 
if  he  shall  not  have-  griven  his  employer,  at  the  time  of  his  contract  of 
hire,  written  notice  that  he  claimeid  such   right." 

As  was  said  in  Kiilfe  v.  Viscoloid  Co..  219  Mass.  420,-422,  106  N.  E 
988  (Ann:  Cas.  1916D,  1170)  : 

"It  was  undoubtedly  the  inteiUion  of  the  Legislature  by  that  statute 
to  take  away  from  employees  who  should  become  subject  \to  its  provi- 
.sions  all  other  reinedies  that  they  had  against  their  employers  for  inju- 
ries happening  in  the  course  of  their  employment  and  arising  therefrom, 
and  to  substitute  for  such  remedies  the  wider  right  of  condpensation  given 
by  the  act." 
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See,  also.  Panasuk's  Case.  217  Mass.  589.  592,  105  N.  E.  368;  Young 
V.  Duncan.  218  Mass.  346,  349.  106  N.  E.  1 ;  White  v.  George  A.  Fuller 
Co.,  226  Mass.  1.  114  N.  E.  829. 

It  is  settled  that  injury  caused  by  an  assault  upon  an  employee, 
which  arises  out  of  and  in  the  course  of  his  employment,  f all^  within  the 
act  McNicoFs  Case,  215  Mass.  497,  102  N.  E.  697,  L.  R.  A.  1916A.  306; 
Reithel's  Case.  222  Mass.  163,  109  N.  E.  951.  L.  R.  A.  1916A,  304;  Har- 
broe's  Case.  223  Mass.  139.  Ill  N.  E.  709.  L.  R.  A.  1916D.  933;  Cran- 
ne/s  Case.  232  Mass.  149,  122  N.  E.  266,  15  A.  L.  R.  584. 

[2]  It  is  agreed  that  at  the  time  of  the  alleged  injury  to  the  plain- 
tiff the  defendant  was  a  subscriber  under  the  Workmen's  Compensation 
Act.  had  insured  its  liability  thereunder,  and  given  due  notice  thereof; 
that  said  insurance  was  in  full  force  and  effect;  and  that  the  plaintiff  had 
not  reserved  his  rights  at  common  law.  The  assault  occurred  in  the 
course  of  the  plaintiff's  employment.  He  was  on  the  premises  of  his 
employer,  objecting  to  his  discharge,  and  in  the  act  of  getting  his  identi- 
fying check,  with  which  to  enable  him  to  leave  and  enter  the  premises. 
Bell's  Case,  238  Mass.  46,  130  N.  E.  67.  and  cases  collected.  And.  on  the 
facts  disclosed  by  this  record,  it  could  be  found  that  the  assault  arose  out 
of  his  employment.  The  entire  trouble  was  incidental  to  his  work.  Gil- 
bert and  Johnson  were  acting  in  their  capacity  of  employees;  and  the  jury 
must  have  found  that  they  were*  acting  within  the  scope  of  their  em- 
plojrment,  in  order  to  reach  their  verdict.  He  was  not  charged  with  car- 
rying a  concealed  weapon  under  St.  1911.  c.  548.  §2  (now  G.  L.  c.  269, 
§  10).  As  the  injury  embraced  in  the  first  count  arose  out  of  and  in  the 
course  of  the  plaintiff's  employment,  the  trial  court  was  in  error  in  deny- 
ing the  defendant's  motion  for  a  directed*  verdict  on  that  count,  and  the 
requests  for  rulings  to  the  same  effect. 

.[3-5]  What  has  been  said  disposes  also  of  the  second  count  so  far 
as  it  charges  an  assault.  This  count  is  concerned  mainly  with  the  al- 
leged false  arrest  and  imprisonment.  As  to  these  the  contention  of  the 
defendant  is  that  Edwards  and  Nelson  were  acting  as  special  police  of- 
ficers. The  general  rule  is  that,  in  the  absence  of  statute,  a  private  per- 
son or  corporation  is  not  responsible,  for  the  acts  of  a  special  police  of- 
ficer, appointed  by  public  authority,  but  employed  and  paid  by  the  private 
person  or  corix)ration,  when  the  acts  complained  of  arc  performed  in 
carrjring  out  his  duty  as  a  public  oflker.  But  where  he  is  acting  in  per- 
formance of  the  duties  for  which  *he  is  employed,  or  his  movements  are 
actively  directed  by  his  employer,  in  other  words,  where  he  represents  his 
employer  and  not  the  public,  such  employer  may  become  liable  for  his 
acts.  Armstrong  v.  Stair,  217  Mass.  534,  105  N.  E.  442 :  Clish  v.  Boston 
Revere  Beach  &  Lynn  Railroad,  219  Mass.  341,  106  N.  E,  854.  L.  R.  A. 
1915C.  1183,  note.  It  appears  that  Edwards  was  sent  for  by  Gilbert  He 
had  been  employed  by  the  defendant  as  a  watchman  for  35  years,  and 
was  head  watchman  since  191 3.  He  was  first  appointed  a  sjfecial  police 
"officer  about  20  vcars  ago;  and  both  he  and  Nelson  were  so  appointed  in 
January.  1918.  It  was  in  testimony  that  the  duties  of  the  watchmen  were 
to  patrol  the  plant,  and  look  out  for  fires  and  disorders;  and  during  this 
war  period  extra  precautions  were  taken.  On  the  evidence  it  was  a 
question  of  fact  for  the  jury  whether  Edwards  and  Nelson  unlawfully, 
took  the  plaintiff  into  custody  and  restrained  his  physical  liberty;  and. 
if  so,  whether  -they  were  acting  as  the  agents  of  the  defendant,  and  not 
representing  the  public  for  an  injury  done  to  the  public  at  large.  Al- 
though the  evidence  tending  to  prove  that  the  defendant  authorized  or 
directed  the  arrest  by  its  watchmen  was  meager,  we  are  of  opinion  that 
the  judge  refused  to  direct  a  verdict, 'or  to  mile  that  the  plaintiff  could 
not  recover  on  the  second  count.  There  was  error,  however,  in  charging 
the  jury  that  if  Edwards  falsely  arrested  or  imprisoned .  the  plaintiff, 
the  defendant  was  responsible,  regardless  of  whether  Edwards  acted  as 
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employee  or  as  public  police  officer.  The  exception  taken  thereto  must 
be  sustained. 

[6-8]  There  was  evidence  that  the  complaints  in  the  district  court 
were  made  by  McMurray,  deputy  chief  of  police  of  Worcester,  upon  in- 
formation furnished  to  him  by  said  Edwards.  The  latter  also  told  the 
city  police  officer  who  came  with  the  patrol  wagon  **what  the  plaintiff 
had  done'*;  that  there  had  been  a  disturbance  and  that  the  plaintiff  was 
carrying  a  revolver.  Edwards  and  Gilbert  were  at  the  district  court  as 
witnesses.  On  all  the  evidence  it  was  for  the  jury  to  decide,  whether 
Edwards,  who  was  at  the  head  of  the  force  of  thirty  or  forty  watchmen 
employed  by  the  defendant  during  the  war,  caused  Officer  McMurray  to 
institute  criminal  proceedings  against  the  plaintiff;  and  whether  in  so 
doing  he  was  acting  within  the  scope  of  his  authority.  Mason  v.  Jacot 
235  Mass.  521,  127  N.  E.  331;  Armstrong  v.  Stair,  supra;  Ann.  Cas. 
1913D,  112,  note.  Noi*  can  we  say  as  matter  of  4aw  that  die  agent  or 
agents  of  the  defendant,  in  setting  in  motion  the  prosecution  of  the  plain- 
tiff acted,  with  probable  cause  and  without  improper  motives.  That  is- 
sue was  for  the  jury,  on  conflicting  evidence  as  to  the  facts.  Casavan  v. 
Sage,  201  Mass.  547,  553.. 87  N.  E.  57.  See  Desmond  v.  Fawcctt,  226 
Mass.  100,  103,  115  N.  E.  280.  The  judge  rightly  refused  to  direct  a 
verdict  for  the  defendant  on  this  third  count.  He  was  in  error,  however, 
in  charging  that,  if  Edwards  was  guilty  of  malicious  prosecution  of  the 
plaintiff,  then  the  defendant  was  responsible  therefor,  as  niatter  of  law. 
The  exception  to  thi<?  instruction  must  be  sustained.  Mason  v.  Jacot, 
supra;  White  v.  Apsley  Rubber  Co..  181  Mass.  339,  63  N.  E.  885. 

[9,  10]  No  harmful  error  appears  in  admitting  in  evidence  the  com- 
plaints and  records  of  discharge  of  the  plaintiff  in  the  district  court 
Tney*werc  not  admissible  under  the  count  for  false  imprisonment,  be- 
cause res  inter  alios.  Fitz  Gerald  v.  Lewis,  164  Mass.  495,  41  N.  E.  GSI. 
But  under  the  count  for  malicious  prosecution  an  authenticated  copy 
of  the  record  was  admissible  to  prove,  among  other  things,  the  termina- 
tion of  the  prosecution.  Beacon  v.  Towne,  4  Cush,  217;  Stone  v.  Crocker, 
24  Pick.  81.     See  Tillotson  v..  Warner,  3  Gray,  574. 

Exceptions  sustained. 


LIENAU  V.  NORTHWESTERN  TELEPHONE  EXCH.  Co. 
(No.  22650.) 

(Supreme  (Tourt  of  Minnesota.  Jan.  27,  1922.) 

186  Northwestern  Reporter,  945. 

(Syllabus  by  the  Court.) 

1.  MASTER  AND  SERVANT  —  INJURY  IN  ELEVATOR  WHILE 
-  LEAVING  WORK  HELD  COMPENSABLE. 

An  emplovee  of  a  telephone  company  whose  employment  was  on  an 
upper  floor  of  a  building  owned  by  the  'company  and  used  exclusively  by 
it  was  injured  while  descending  in  an- elevator  in  the  building  upon  leav- 
ing work.  Held,  that  the  Compensation  Act  applies  to  the  case  and  a 
common-law  action  for  damages  does  not  lie. 

(For  other  <iases,  see  Master  and  Servant,  Dec.  Dig.*  §  375 [2].) 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  MASTER   AND   SERVANT  —  EMPLOYEE   IS   "ABOUT   THE 

PREMISES"    WHILE    MAKING    EXIT    ON  ..ELEVATOR  'AT 
CLOSE  OF  DAY'S  WORK. 

An  employee  while  upon  an  elevator  making  her  exit  from  the  pre- 
mises at  the  close  of  her  days'  Work  was  "about  the  premises/'  withui 
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the  meaning  of  Workmen's  Compensation  Act  (Gen.  St.  1913,  §  8230i), 
providing  for  compensation  for  injuries  to  workmen  "engaged  ill,  on.  or 
about  the  premises  where-  their  services  are  being  performed." 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 
(For  other  definitions,  see   Words  and   Phrases,   First  and   Second 
Series,  About  the  Premises.) 

3.  MASTER  AND  SERVANT-^"DURING  THE  HOURS  OF  SERV- 
ICE" INCLUDE  PERIOD  OF  PROMPT  INGRESS  AND 
EGRESS. 

The  words  "during  the  hours  of  service"  in  Workmen's  Xompensa- 
ti<Hi  Act  (Gen^  St  1913,  §  8230i),  providing  for  compensation  for  injuries 
to  workmen  injured  "during  the  hours  of  servfce,"  include  the  period  of 
reasonably  prompt  ingress  and  egress  while  still  upon  the  immediate  pre- 
mises. 

vFor  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

Appeal  from  District  Court,  Dakota  County;  W.  L.  Conver/Se,  Judge. 

Action  by  Laura  Lienau  against  the  Northwestern  Telephone  Ex- 
change Company.  Defendant's  motion  for  judgment  on  the  pleadings  and 
on  an  agreed  statement  of  facts  was  denied,  and  the  defendant  appeals. 
Order  reversed. 

E.  A.  Prendergast  and  Ernest  E.  Watson,  both  of  Minneapolis,  for 
appellant 

Mart  M.  Monaghan,  of  Minneapolis,  for  respondent. 

Hallam,  J.  In  1920  defendant  was  engaged  in  the  construction  of  a 
twelve-story  office  building  in  Minneapolis  for  its  exclusive  use.  While 
the  building  was  partly  rtnished  defendant  fitted  up  for  use  the  eighth 
floor  o^  the  building  and  installed  there  one  of  its  departments.^  De- 
fendant mstalled  and  was  using  an  elevator  for  transporting  it*s  em- 
ployees to  and  from  the  eighth  floor  ahd  foV  transporting  building  ma- 
'terial.  There  was  also  a  stairway  furnishing  means  of  ingress  and 
egress  to  and  from  the  eighth  floor. 

On  Junjx  2l,  1920,  plaintiff  was  in  the  employ  of  defendant  in  the 
department  installed  on  the  eighth  floor.  At  the  close  of  her  day's  work 
on  that  day,  plaintiff  with  other  employees  entered  the  elevator  at  the 
leighth  floor  to  descend  and  leare  the  building  and  while  they  were  de- 
scending the  elevator  suddenly  dropped  and  plaintiff  was  injured.  Plain- 
tiff brought  this  action,  alleging  that  the  injury  was  caused  by  the  negli- 
gence of  defendant  and  asking  damages  predicated  on  defendant's  com- 
mon-law liability.  The*  case  was  submitted  on  defendant's  motion  for 
judgment  on  the  pleadings  and  on  an  agreed  statement  of  facts.  The 
court  denied  the  motion,  holding  that  recovery  might  be  had  at  common 
law.     Defendant  appeals. 

[1]  The  sole .  question  on  this  appeal  is  whether  plaintiff's  right  of 
recovery  is  at  common  law  or  under  the  Compensation  .Act  The  trial 
court  held  that  the  Compensation  hzt  did  not  apply  and  that  the  recovery 
was  at  common  law.  With  this  we  cannot  agree.  The  detision  depends 
on  a  construction  of  G.  S.  1913,  §  8230i,  This  section  provides  that  the 
'  Compensation  Act  **is  hereby  declared,  not  to  cover  workmert  except 
while  engaged  in,  on,  or  about  the  premises  where  their  services  are  be- 
ing performed,  or  where  their  service  requires  their  presence  as  ia  part 
of  such  service  at  the  time  of  the  injury,  and  during  the  heurs  of  service 
as  such  workmen."  We  think  that  under  a  fair  construction  of  •  the  act 
it  must '  be  held  applicable  to  a  case  such  as  this.  In  general  it  may  be 
said  that  the  act  was  intended  to  apply  in  cases  where  the  relation  of 
master  and  servant  exists.    It  would  be  indeed    on  fusing  to  have  the  art 
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apply  only  part  of  the  time  during  the  existence  of  such  relation.  It  was 
part  of  the  master's  duty  to  furnish  on  its  own  premises  safe  ingress  and 
egress  to  and  from  the  portion  where  'plaintiff  was  employed.  .  While 
plaintiff  was  upon  the  premises  making  her  exit  the  relation  of  master 
and  servant  therefore  existed  with  its  reciprocal  duties  and  obligations. 
McDonough  v.  Lampher.  55  Minn.  501,  57  N.  W.  152,  43  Am.  St.  Rep. 
541;  Stavros  v.  C,  M.  &  St.  P.  Ry.  Co.,  186  N.  W.  942. 

[2,  3]  We  are  of  the  opinion  that  plaintiff  was  ''about  the  premises" 
where  her  services -were  being  performed.  Whether  this  accident  occur- 
red "during^ the  hours  of  service"  is  a  more  difficult  question,  but  we 
think^lhose  words  should  be  construed  to  include  the  period  of  reasona- 
bly prompt  ingress  and  egress  while  still  upon  the  immediate  premises. 
This  construction  seems  to  us  permissible  and  to  best  accord  with  the 
beneficien|^  purposes  of  the  act,  though  a  different  construction  might 
benefit  this  particular  plaintiff. 

In   reaching  our   conclusion  we  are   unable   to  get   much   assistance 

from  decided  cases,  bitt  the  decisions  tend  to  sustain  our  decision. 

.    In  State  ex  rel.  Green  v.  District  Court,  145  Minn.  96,  176  N.  W. 

,  155,  a  janitor  was  injured  while  going  down  a  flight  of  stairs  to  attend 

a   furnace.     H?   was  held   within  the  apt.     The  circumstances   were  of 

course  somewhat  different. 

Decisions  under  statutes  of  other  states  are  in  accord  with  this  de- 
cision, but  they  are  generally  under  statutes  differing  somewhat  in  lan- 
guage fron\  §  8230i.  It  has  been  generally  held  that  pceparation  for 
beginning  active  employment  after  the  place  of  work  hais  been  reached 
and  tor  leaving  the  premises  after  the  period  of  active  employment  -has 
ended  is  part  of  the  employment  Rasmer  v.  Sligh  Fum.  Co..  18Q  Mich. 
168,  146  N.  W.  665,  L.  R.  A.  1916A,  22.  Ann!  Cas..l916A.  386;  City  of 
Milwaukee  v.  Althoff.  156  Wis.  68.  145  N.  W.  238,  L.  R.  A.  1916A.  327; 
Tetlecki  V.  Strauss.  85  N.  J.  Law,  454,  89  Atl.  1023.  affirmed  86  N.  J. 
Law.  708,  92  Atl.  1087. 

The  period  of  employment  is  generally  heW  to  include  a  period  of 
temporary  absence  from  the  workroom  in  taking  lunch  on  another  part 
of  the  premises  (Boyle  v.  Columbia  Fireproof ing  Co..  182  Mjiss.  93,  64 
N.  E.  726;  Sundine's  Case.  218  Mass.  V,  105  N.  E.  433,  L.  R.  A.  1916A, 
318),  or  going  to  or  from  a  toilet  (Zabriskie  v.  Erie  Railroad,  86  N.  J, 
Law.  266.  92  Atl.  385.  L.  R.  A.  1916A.  315). 

The  period  of  employment  is  generally  held  to  include  the  period 
"whilst  physically  engaged  in  making  his  way  from  the  entrance  of  the- 
master's  premises  to  the  place  where  he  works"  within  a  reasonable 
margin  of  time  before  he  is  due  to  commence  work  (Lawless  v.  Wigan 
Coal  &  Ice  Co.,  124  L.  T.  J.  532),  or  while  leaving  the  building  by  a 
stairway  within  such  margin  of  time  after,  his  work  is  ended  (In  re 
O'Brien,  228  Mass.  380.  117  N.  E.  619;  Hoffman  v.  Knisely  Bros.,  199 
111.  App.  "530;- Wabash  Railway  Co.  v.  Industrial  Commission.  294  111.  119. 
128  N.  E.-290). 

Erickson  v..  St.  ^aulCity  Ry.  Co.,  141  Minn.  166.  169  N.  W.  532. 
and  Nesbitt  v.  Twin  City  Forge  &  Foundry  Co..  145  Minn.  286.  177  N. 
W.  131,  10  A.  L.  R.  165,- are  not  out  of  harmony  with  this  decision.  In 
each  of  those  cases  the  men  injured  were  at  the  time  of  the  injury  upon 
a  conveyance  furnished  by  the  emptoyer,  but  a  CQnsiderablc  distance  from 
their  place  of  work. 

Order  reversed. 
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TROXCIL  V.  MORRIS  &  CO.     (No.  22221.) 

(Supreme  Court  of  Nebraska,    Feb.  16»  1922.) 

186  Northwestern  Reporter,  978. 

(Syllabus  by  the  Court.) 

1.  MASTER  AND  SERVANT— DISTRICT  COURT'S  FINDING  IN 

COMPENSATION  CASE  CONCLUSIVE. 

"A  finding  of  the  district  court  on  an  issue  of  fact  in  a  compensation 
case  will  not  be  set  aside  on  appeal,  where  it  is  supported  l>y  sufficient 
evidence,  or  where  the  evidence  is  substantially  conflicting,  unless  the  find-  . 
is  clearly  wrong."    Simon  v.  Cathroe  Co.,  106  Neb.  —,.184  N.  W.  130. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  |  418[6].) 

2.  MASTER  AND  SERVANT— COMMUTATION  OF  COMPENSA- 

TION PAYMENT  DISAPPROVED. 

The  spirit  and  intention  of :  the  Compensation  Act  is  to  safeguard  a 
compensation  award.  Conhnutation  to  a  lump-sum  payment  should  be 
approved  by  the  courts  only  for  strong  and  urgent  reasons. 

(For  oth^r  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [20].) 

Appeal  from  District  Court,  Douglas  County;  Sears,  Judge. 

Proceeding  by  George  Troxcil  for  an  awafd  for  personal  injuries, 
opposed  by  Morris  &  Co.,  employer  An  award  was  made  by  t|ie  com- 
pensation commissioner,  and  o.n  an  appeal  to  the  district  court. an  award 
was  made  for  claimant,  and  over  defendant's  objection  commuted  to  a 
lump  sum,  and  the  employer  appeals     Modified  and  affirmed. 

James  C.  Kinsler  of  Omaha  for  appellant 
A.  H.  Bfgelow,  of  Omaha,  for  appellee. 

Heard  before  Morrissey,  C.  J.,  Rose  and  Aldrich,  JJ„  and  Raper  and 
Stewart,  District  Judges. 

Stewart,  D.  J.  This  is  a  claim  under  the  Workmen's  Compensation 
Act  On  September  11.  1919,  George- Troxcil  >«fas  about  21  years  of  age. 
and  an  employee  of  Morris  &  Co.^  as  a  laborer  in  appellant!s  packing 
house.  While  in  the  perfbnAsjnce  of  his  duty,  he  fell  and  his  head  was. 
caught  between  a  gatebar  and  the  cage  of-  a*  descending  elevator.  The 
company  voluntarily  paid  compensation  at- die  ratej:)f  $15  a  week  for  19 
weeks,  ending  January  16,  1920,  ,on  which  date  a^ppellee  had  returned  to 
work.  In  February,  following,  a  claim  for  compensation  was  filed,  and 
later  an  award  was  made  by  the  compensation  coitunissioher*,  an4»  upon 
apf5eal,  by  the  district  court,  of  $6  a  week,  for  281  weeks,  and  thereafter 
at  the  rate  of ^.50  a  week  during  claimant's  life..  .Over  appellant'^  ob- 
jection, the  award'  was  ordered  commuted  to  a  lump  sum.  Morris  &  Co.' 
appeal.  ^ 

Appellee  contends  that  his  injuries  were  total  and  permanent  within 
the  meaning  of  the  Workmen's  Compensation  Act  (Laws  1913'  c,  198).. 
rendering  it  necessary  for  him  to  fit  himself  by  education  for  mental 
rather  than  physical  labor,  an<i  making  it  proper  for  the  court  to  order 
commutation  to  a  lump-sum  payment 

Appellant  insists  that  disability  ceased ^at  the  ciose  of  appellee's  heal- 
ing period,  on  January  16,  1920,  when  fie  was  able  to  and  did  return  to 
work  at  higher  wages;  also  that  the  court  was  without  power,  ift  the 
absence  of  an  ag^reement  between  the  parties,  to  order  commutation. 
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The  district  court  in  its  decree  fotind,  among  other  things  : 

*The  court  further  finds  that  said  injury  resulted  in  permanent  dis- 
ability, entitling  the  plaintiff  to  compensation  under  subdivision  1  of  sec- 
tion 3662  at  the  rate  of  $6  a  week,  during  the  first  281  weeks,  after  Janu- 
ary 16.  1920,  and  $4.50  a  week  for  the  remainder  of  his  life." 

The  order  overruling  the  motion  for  a  new  trial  recites; 

'That  a  special  finding  is  made  that  the  plaintiff  has  suffered,  by 
reason  of  his  injury  to  his  jaws  and  head,  a  15  per  cent  depletion,  and  it 
is  the  15  per  cent,  depletion  on  which  the  court  bases  the  decision  in  this 
case,  concluding  therefrom  that  it  has  by  reason  of  that  per  cent,  unfit- 
ted him  for  the  work  he  was  engaged  in  at  the  time  he  received  his  said 
injuries  to  the  full,  extent,  normal  to  him  in  his  then  employment." 

There  was  evidence  at  the  trial  tending  to  show  that,  as  a  result  of 
the  accident,  the  appellee  suffered  a  fracture  of  the  upper  jaw,  of  one 
prominent  bone  below  the  eye,  and  the  nasal  bone,  part  of  which  was  re- 
removed,  leaving  the  nose  permanently  disfigured;  that  two  teeth  were 
knocked  out  and  two  others  broken;  that  the  lateral,  or  side  to  side  mo- 
tion of  the  lower  jaw,  was  entirely  and  permanently  lost,  thereby  limiting 
his  ability  to  masticate  his  food,  resulting  in  permanent  impairment  of 
the  functions  of-  digestion  and  nutrition  about  30  per  cent.;  that,  since 
the  accident,  he  frequently  puffers  from  headache  and  stomach  trouble, 
and  that  he  is  physically  debilitated  at>out  25  per  cent. 

About  four  months  after  the  injury  appellee  was  given  three  different 
light  jobs  by  appellant,  at  the  same  relative  rate  of  pay  he  formerly  re- 
ceived, and  continued  to  work  for  about  five  months,  when  he  was  as- 
signed to  hard  work.  Four  days  later  he  quit  because  he.  could  not  stand 
the  work  and  to  become  a  street  car  conductor  at  increased  wages  for 
longer  hours,  and  to  work  seven  days  a  wreck.  He  continued  as  a  street 
car  conductor  for  the  following  year  until  date  of  trial.  It  also  appears 
in* the  testimony  that  during  the  time  he  worked,  for  the  street  car  com- 
pany, because  of  relaxed  energy,  on  about  five  occasions  he  arrived  too 
late  to  make  his  trip,  and  on  about  as  many  occasions  he  was  absent  from 
duty  because  of  illness,  in  the  aggregate  of  about  20  days.  Practically 
all  of  the  conflicting  evidence  was  between  the  expert  witnesses  in  their 
respective  opinions  of  the  condition  of  appellee's  health  and  the  effect 
of  his  injuries  upon  his  earning  capacity  and  physical  ability  to  labor. 

[1]  We  are  satisfied,  except  as  to  the  matter  of  commutation  that 
this  case  comes  within  a  "well-established  rule  of  law  of  this  state: 

"A  finding  of  the  district  court  on  ^n  issue  of  fact  in  a  compensation 
case  will  not  be  set  aside  on  appeal,  where  it  is  supported  by  sufficient 
evidence,  or  where  the  evidence  is  substantially  conflicting,  unless  the  find- 
ing is  clearly  wrong."  Simon  v.  Cathroe  Co.,  106  Neb.  -r,  184  N.  W. 
130,  and  cases  cited. 

In  its  decree  the  trial  court,  so  far  as  it  is  pertinent  to  quote,  foimd 
as  follows: 

"The  court  further  finds  that  the  nature  of  plaintiffs  injury  requires 
a  change  in  vocation  to  one  making  less  demands  upon  his  physical 
strength,  and  for  that  purpose  that-  the  payments  to  be  made  should  be 
commuted  to  one  lump  sum  in  the  method  provided  by  law." 

The  above  finding  seems  to  have  been  based  mainly,  if  not  entirely, 
upon  the  opinions  of  the  medical  expert  witnesses  that  the  appellee's  con- 
dition required  a  change  of  vocation.  Neither  the  appellee  nor  his  wife 
testified  upon  the  subject.  The  record  shows  he  reached  the  eighth  gradie 
in  school,  and  that  his  career  has  always,  been  that  of  a  farmer  or  la- 
borer. ->Io  emergency  is  shown,  and  it  is  purely  problematical  whether 
he  Would  be  helped  or  hurt  by  getting  immediate  possession  of  his  nuwiey. 

[2]  The  spirit  and  intention  of  the  compensation  act  is  to  safeguard 
a  compensation  award.  Commutation  to  a  lump-sum  payment  shoukl 
be.  approved  by.  the  courts  only  for  strong  and  urgent  reasons. 
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In  Perry  v.  Huffman  Automobile  Co.,  104  Nd>.  214,  179  N.  W.  502, 
this  court  -said : 

"The  Workmen's  Compensation  Act  does  not  contemplate  the  pay- 
ment of  large  sums  of  money  to  improvident  employees  or  dependents 
who  may  lose  it  and  become  a  charge  on  the  public,  but  as  a  general  rule 
requires  employers  to  pay  injured  employees  compensation  in  small  pe- 
riodical payments  at  short  intervkls." 

The  evidence  being  ample  to  sustain  the  judgment,  issues  of  tact 
determined  will  not  be  disturbed,  except  as  to  the  manner  of  making 
payments. 

The  judgment  of  the  district  court  is  modified  to  require  weekly 
payments  instead  of  awarding  a  lump  sum,  and,  as  modified,  is  affirmed. 

Affirmed,  as  modified. 


SCHOLTZHAUER  et  al.  v.  C.  &  L.  LUNCH  CO  et  al. 

(Court  of  Appeals  of  New  Ybrk.     Feb.  28,  1922.) 

134  Northeastern  Reporter,  701. 

1.  MASTER  AND  SERVANT  —  COMPENSABLE  "INJURY"  DE- 

FINED. 

To  justify  an  award  under  the  Workmen's  Compensation  Law,  the 
injury  must  have  arisen  out  of  and  in  the  course  af  the  employment,  and 
it  must  have  been  received  while  the  employee  was  doing  the  work  for 
which  she  was  employed,  and  must  have  been  a  natural  incident  to  the 
work,  and  the.  result  of  a  risk  connected  therewith  and  growing  there- 
from as  a  natural  consequence. 

•(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Injury.) 

2.  MASTER  AND  SERVANT—MURDER  OF  WAITRESS  BY  RE- 

JECTED COEMPLOYEE  HELD  NOT  ''ARISING  OUT  OF 
AND  IN  THE  COURSE  OF  EMPLOYMENT." 
Where  a  waitress,  engaged  in  her  work,  was  shot  and  killed  by  a 
coemployee,  a  negro,  because  she  had  declined  an  invitation  to  go  out 
with  him,  the  piurder,  while  it  arose  during  the  "course  of  the  employ- 
ment," did  not  arise  out  of  it,  but  because  of  her  refusal  to  accept  the 
negro's  invitation  and  his  anger  by  reason  thereof,  and  did  not  justify 
an  award  of  compensation  under  the  Workmen's  Compensation  Law, 
since  an  award  cannot  be  made  where  the  accident  results  from  the 
chances  of  life  in  general  to  which  the  injured^  person  was  exposed  in 
common  with  all  mankind,  rather  than  as  an  employee. 

(For  other  cases,  sec  Master  and  Servant.  Dec.  Dig.  §  373.) 
(For*  other  definitions,   see   Words   and   Phrases,   First  and   Second 
Scries,  Course  of  Employment.) 

Crane,  J.,  dissentinfif. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  department 
Proceeding  by  Bertha  Scholtzhauer  and  others  under  the  Workmen's 
(Compensation  Law  for  compensation  for  the  death  of  Irma  D.  Scholtz- 
hauer, opposed  by  the  C.  &  L.  Lunch  (Company,  employer,  and  the  Zurich 
General    Accident    &.  Liability    Insurance    Company,    insurance    carrier. 
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Award  for  turned  claimant  by  the  Industrial  Board  was  affirmed  by  tbe 
Appellate  Division  (—  App.  Div.  —.  188  N.  Y.  Supp.  .949).  and  the  em- 
ployer and  insurance  carrier  appeal.  Order  of  Appellate  Division  and 
determination  of  the  Industrial   Board  reversed  and  claim  dismissed. 

See.  also,  —  App.  Div.  — ,  189  N.  Y.  Supp.  954. 

.  Charles  B.   Sullivan,  of  Albany,  and   Alfred  W.  Andrews,  of   New 
York  City,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aik^,  of  Albany,  of  coun- 
sel), for  respondents. 

McLaughlin,  J.  On  the  28th  of  June,  1919,  Irma  D.  Scholtzfaauer, 
daughter  of  the  claimant,^  was  emj^oyed  as  a  waitress  by  the  C.  &  L. 
Lunch  Company,  at  2246  Broadway,  New  York  City.  There  was  em- 
ployed at  the  same  time,  by  the  same  company  a  colored  dishwasher  \)y 
the  name  of  Arthurs.  About  6  o'clock  in  the  afternoon  of  the  day  named 
Arthurs  invited  the  daughter  to  go  out  with  him  that  evening.  She  de- 
clined the  invitation  and  stated  to  another  employee  that  she  would  not 
go  out  with  a  negro.'  Her  statement  to  this  effect  haying  been  repeated 
to  Arthurs,  made  him  very  angry.  Shortly  thereafter^  when  the  daugh- 
ter took  some  dishes  to  the  pface  where  Arthurs  was  working  and  pushed 
them  through  an  opening  in  the  partition  between  the  restaurant  siad  the 
kitchen,  he  drew  a  pistol  and  shot  her,  and  immediately  ran  from  the 
kitchen  to  the  restaurant,  again  shot  her,  and  she  died  shortly  thereafter. 
Claims  for  compensation  were  filed  by  the  mother  and  two  sisters  of  the 
deceased,  on  the  ground  that  they  were  dependents.  The  claims  of  the 
sisters  were  not  allowed,  but  that  of  the  mother  was.  An  appeal  was 
taken,  by  the  eihployer  and  insurance  carrier  to  the  Appellate  Division, 
Third  Department,  where  the  determination  of  the  Industrial  Board  was 
unanimously  affirmed.  Permission  was  thereafter  given  to  appeal  to  this 
court. 

[1,  2]  To  justify  the  State  Industrial  Board  in  making  an  award,  the 
injury  complained  of  must  have  arisen  both  out  of  and  in  the  course  of 
the  employment  It  must  have  been  received  white  the  employee  was 
doing  the  work  for  which  he  was  employed,  and  in  addition  thereto  such 
injury  must  be  a  natural  incident  to  the*  work.  It  must  be  one  of  the  risks 
connected  with  the  employment,  flowing  therefrom  as  a  natural  conse- 
quence and  directly,  connected  with  the  work.  Heitz  v.  Ruppert,  218  N. 
Y.  148,  412  N.  E.  750,  L.  R.  A.  1917A,  344.  An  award  cannot  be  made 
where  the  ^cddent  results  from  the  chanecs  of  tife  in  general  to  which 
the  injured  person  was  exposed  in  common  with  all  mankind  rather  than 
as  an  employee.  Heitz  v.  Ruppert,  supra.  218  N.  Y.  152,  112  N.  E.  750, 
L.  R.  A.,1917A,  344;  Craske  v.  Wigan,[1909]  L.  R.  2  K.  B.  635;  Thorn 
V.  Sinclair*  [1917}  App.  Cas.  137;  Dennis  v.  White  &  Co.,  [1917]  App. 
Cas.  479;  Rayner  v.  Sligh  Furniture  Co.  180  Mich.  168,  146  N.  W.  665, 
L.  R.  A.  1916A,  22.  Ann.  Cas.  1916A,  386. 

The  authorities  cited  by  the  respondent  are  not  in  point.  The  injury 
in  such  cases  all  arose  over  some"  dispute  as  to  the  work  to  be  done  by 
the  employee  or  in  some  other  way  were  directly  traceable  to  and  con- 
nected'with  the  employment  Here  the  injury  to  the  daughter,  while  it 
arose  during  the  course  of,  did  not  arise  out  of,  the  employrnent.  The 
only  suggestion  that  the  employment  had  any  bearing  on  the  injury  was 
that  the  employment  brought  the  two  persons  together.  The  murder, 
however,  arose  not  out  of  the  employment,  but  because  the  deceased^  re- 
fused to  accept  Arthurs  invitation,  and  his  anger  by  reason  thereof.  The 
fact  that  the  murder  took  place  on  the  employer's  premises  was  a  mere 
incident.  It  might  equally  well  have  happened  on  the  sidewalk  in  front 
of  the  buildmg,  or  while  the  daughter  was  on  her  way  home,  or  at  any 
other  place  where  Arthurs  had  chanced  to  meet  h€*r.     Had  Arthurs  made 
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the  proposal  to  the  daughter  while  she  was  away  from  the  place  of  ein- 
ployment,  and  after  her  rejection  of  it  had  killed  her.  it  could  not  with 
any  reason  be  contended  that  a  claim  could  arise  under  the  G>mpensa- 
tioa  Law  (Consol.  Laws,  c  67). 

The  order  of  the  Appellate  EHvision  and  the  determmation  of  the 
Industrial  Board  arc  therefore  reversed,  and  the  claim  dismissed,  with 
costs  against  the  Industrial  Board  in  this  court  and  the  Appellate  Divi- 
sion. ■ 

Hiscock,  C  J.,  and  Hogan,  Cardozo,  Pound,  and  Andrews.  JJ.,  con- 
cur. 

Crane,  J.,  dissents. 

Order  reversed,  etc. 


TALLON  v.  INTERBOROUGH  RAPID  TRANSIT  CO. 

(Court  of  Appeals  of  New  York.     Jan.  24,  1922.) 

134  Northeastern  Reporter,  327. 

MASTER  AND  SERVANT— INJURY  WHILE  RIDING  TO  WORK 

ON  PASS  HELD  NOT  COMPENSABLE  AS  "ARISING  OUT 

OF  EMPLOYMENT." 

Where  an  employee  of  an  interborough  railway  company  was  fur- 
nished a  pass  entitling  him  to  ride  free  to  the  place  he  began  employ- 
ment, the  fact  he  was  riding  on  such  pass  did  not  make  an  accident  re- 
sulting in  his  death,  which  occurred,  before  he  reached  the  place  where 
his  employment  began  and  before  the  time  for  which  he  was  to  be.  paid, 
one  arising  out  of  hiJs  employment  within  Workmen's  Compensation  Law, 
so  that  his  representative  could  recover  damages  for  his  death  in  an  ac- 
tion based  on  the  theory  he  was  a  passeng<er. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig..  §  375 [2].; 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment) 

McLaughlin,  J.,  Hiscock,  C.  J.,  and  Pound,  J.,  dissenting. 

Appeal  from  Suprrtnc .  (3ourt,  Appellate  Division,  First  Department 
Action  by  Annie  Talldn,  as  administratrix  of  the  goods,  chattels,  and 
credits  of  James  P.  Tallon,  deceased,  against  the  Interborough  Rapid 
Transit  Company.  A  judgment  of  the  Trial  Term  enti^red  upon  a  verdict 
of  the  jury  was  reversed  by.  the  Appellate  Division;  two  justices  dis- 
senting (193  App.  Div.  772,.  184  N.  Y.  Supp.  ^),  and  plaintiff  appeals. 
Judgment  of  the  Appellate  Division  reversed,, and  that  of  Trial  Term 
afiBrmed. 

John  C.  Robinson,  of  New  York  City,  for  appellant.. 
James  L.  Quackenbush,  of  New  York  City    (Martin  E,  Burke,  of 
New  York  City,  of  counsel),  for  respondent 

Cranb,  J.  James  P.  Tallon  was  in  the  employ  of  the  defendant  as  a 
guard  on  one  of  its  trains.  On  tire  21st  day  pf  October,  1919,  he  was  on 
his  way  to  work,  being  in  full  uniform,  riding  in  one  of-  the  defendant's 
passenger  trains,  having  gained  entrance  theret6  by  means  of  a  pass  which 
he  had  received  ^t-  the  time  of  his  employment  He*  lived  at  469  East 
146th  street,  in  the  borough  of  Manhattan,  city  of  New  York,  and  it  wis 
hi*  duty  to  report  for  work  at  the  defendant's  station  at  177th  street  and 

40 ^Vol.  IX— Comp. 
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Third  avenue  at  6  'A3  a.  m.  and  to  start  out  as  guard  on  a  train  leavmg 
that  staHon,  at  6:53  a.  m.  At  175th  street  a  collision  occurred  in  whidi 
Tallon  was  killed. 

His  wife,  the  plaintiff  and  administratrix,  brought  this  action  to  re- 
cover damages  for  the  negligence  causing  his  death,  claiming  that  the  de- 
ceased .was  a  passenger  upon  the  defendant's  train  and  not  an  employee 
within  the  meaning  of  the  Workmen's  Compensation  Law  ^Consol.  Laws, 
c.  67).  The  defendant  insisted  by  its  ansfwer  and  on  the  trial  that  Tallon 
was  injured  in  an  accident  arising  out  of  and  in  the  course  of  his  em- 
ployment and  that  this  action  could  not  be  maintained  The  trial  judge 
ruled  as  a  matter  of  law  that  the  deceased  was  a  passenger  and.  the  negli- 
gence being  admitted,  left  to- the  jury  solely  the  question  of  damages. 
The  judgment  for  the  plaintiff  entered  upon  the  verdict  of  the  jury  has 
been  reversed  by  the  Appellate  Division  and  the  complaint  dismissed  on 
the  ground  that  the  only  relief  for  the  plaintiff  and  her  children  is  under 
the  Workmen's  Compensation  Law;  as  Tallon  at  the  time  of  the  accident 
was  within  the  terms  and  provisions  of  the  law,  i.  e.,  that  he  was  injured 
in  an  accident  arising  out  of  and  in  the  course  of  his  employment.  Two 
of  the  justices  of  the  Appellate  Division  dissented  from  this  view. 

Tallon  was  riding  to  his  work.  His  actual  employment  did  not  begin 
until  he  had  arrived  at  177th  street  and  Third  avenue.  His  time  for  re- 
portinig  was  6:43  a.  m^  and  his  pay  did  not  b^n  until  then.  At  6:30  a. 
m.  .he  was  killed  at  175th  street,  two  blocks  awav  from  the  place  where 
he  was  to  report  for  work,  and  13  minutes  before  his  reporting  time. 
Under  ordinary  conditions  and  circumstances,  Tallon's  'tctual  Employ- 
ment did  not  commence  until  he  had  reported  at  the  place  where  he  was 
to  commence  work.  The  defendant  claims  that  Tallon's  employment 
commenced  when  he  boarded  its  passenger  train,  on  his  way  to  go  .to 
work  and  that  the  collision,  occurring  wjiile  he  was  thus  riding,  was  an 
accident  arising  out  of  and  in-  the  course  of  his  employment.'  The  point 
if  any,  of  this  claim  of  the  defendant  is  the  fact  that  Tallon  had  received 
a  pass  upon  which  he  was  riding  and  had  not  paid  a  cash  fare. 

The  passenger  trains  of  the  defendant  were  public  conveyances.  Any- 
body and  everybody  had  a  right  to  ride  in  them  upon  paying  the'  fare. 
Tallon  was  not  obliged  to  use  these  trains  in  going  to  his  work  under 
any  agreement  with  the  defendant.  He  could  have  traveled  by. any  other 
conveyance  or  could  have  walked.  I  take  it  that  if  he  had  entered  the 
train  as  other  passengers  and  paid  his  5-cent  fare,  the  defendant  would 
not  claim  that  his  employment  had  commenced.  What  changer  in  relation- 
ship is  created  by  the  alleged  agreement  thaf  the  pass  was  part  of  the 
compensation  paid  to  Tallon  for  his  services?  It  was  .not  part  of  his 
compensation  for  riding,  to  his  work.  It  at  most  would  be  compensation 
for  doing  his  work  after  he  had  arrived  at  177th  street  and  Third  avenue. 
Suppose  that  the  defendant,  instead  of  issuing  a  pass,  had  paid  to  Tallon 
extra  conrpensation  of  10  cents  a  day  f9r  his  carfare.  Would  this  have 
caused  the  employment  to  commence  when  he  boarded  a  car  to  go  to 
work  if  it  were  a  car  or  vehicle  belonging  to  a  stranger?  If  not,  what 
difference  would  it  make  that  the  train  or  car  taken  by  Tallon  belonged 
to  the  defendant?  The  cardinal  underlying  fact  is  that.  Tallon*s  employ- 
ment did  not  actually  begin  until  he  reported  for  wprk  at  177th  street 
and  Third  avenue.  He  had  to  get  there,  and  get  there  on  time,  and  to 
facilitate  his  arriving  on  time  the  defendant  gave  him  the  right  to  ride 
in  its  passenger  trains  free  of  charge,  but  I  cannot  see  how  this  in  any 
way  changes  the .  reality,  the  existing,  fact,  that  the  employment  com- 
menced at  177th  street  and  Third  avenue  at  the  time  of  reporting.  It 
would  cause  no  such  change,  had  Tallon  paid  his  fare  on  defendant's 
train  or  had  ridden  in  another  conveyance,  tfie  defendant  paying  his  fare. 
The  pass  alone,  even  though  it  be  part  of  his  compensation,  cannot  create 
a  fictitious  relationship. 
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Now  this  case  differs  materially  from  those  cases  where  the  em- 
ployer, in  order  to  get  his  employees  to  and  \  from  their  work,  provides 
conveyances  exclusively  for  their  use  which  in  no  sense  are  public  con- 
veyances and  in  which  the  employees-  undertake  to  ride  as  part  of  their 
contract  of  employment  in  going  to  and  from  their  work. 

Such  a  case  was  Matter  of  Littler  v.  George  A-  Fuller  Co.,  223  N.  Y. 
369,  371.  119  N.  E.  554,  555.    In  the  opinion  it  wks  said: 

"The  vehicle  was  provided  by  the  employer  for  the  specific  purpose 
of  carrying  the  Workmen  to  and  from  th6  place  of  the  employment  and 
in.  order  to  secure  their  services.  *  *  *  The  day's  work  began  when 
he  [this  employee]  entered  the  automobile  truck  *in  the  morning  and 
ended>when  he  left  it  in  the  evening.  *  ♦  ♦  The  case  would  be  dif- 
ferent if  at  the  time  of  the  accident  claimant  had^  been  on  the  railroad 
train  on  his  way  to  or  from  Great  Neck." 

Matter  of  Kowalek  v.  N.  Y.  Cons.  R.  R..  Co..  229  N.  Y.  489.  492, 
128  N.  E.  888,  is  in  accordance  with  the  principles  here  expressed.  In 
that  case  the  deceased  was  permitted  to  ride  to  and  from  his  work  upon 
the  cars  or  trains  of  the  claimant  without  charge:  Such  fact,  however,, 
was  not  a  controlling  incident.  It  was  but  an  incident  of  the  case. 
The  controlling  element  in  the  case  was  the  point  whether  or  not  the 
deceased,  at  the  time  he  iell  from  the  platform,  was  actually  in  the  em- 
ploy of  the  railroad  company  or  had  ceased  and  terminated,  his  work  for 
the  night     Judge  CoHin  there  said  in  reference  to  the  pass-: 

"In  lenjoying  or  exercising  the  permission  he  adopted  his  own  will 
and  choice  and  served  his  own  convenience.  The  company  was  indiffer- 
ent as  to  -the  way  or  meians  by  which  he  reached  the  place  where  the 
day's  work  began.  It  did  not-  contract  that  he  should  ride  to  and  from 
work  or  pay  him  for  the  time  through  which  he  was  riding.  The  trans- 
portation was  pot  an  incident  of  the  employment  The  employment  con- 
tinues throughout  the  transportation  in  case  the  parties  by  their  contract 
of  hiring  positively  or  itlferentially  so  stipulate.  If  they  do  not  so  stipu- 
late, the  employee  when  he  enters  into  the  process  of  the  transportation 
is  not  under  the  hiring  or  control  or  in 'the.  employment  of  the  employer 
and  is  not  the  employee." 

fai  line  with  the  ruling  which  we  are  here  making,  I  also  find  the 
cases  of  Pierson  v.  Interborough  Rapid  Transit  Co.,  184  App.  Div.  678, 
172  N.  Y.  Supp.  492,  affirmed  227  N.  Y.  666,  126  N.  E.  920;  Matter  of 
Mclnemey  v.  Buffalo  &  S.  R*.  R.  Corp.,  225  N.  Y.  130,  121  N.  E.  806; 
Matter  of  Schulte  v.  Champion  Welding  &  Mfg.  Co..  230  N.  Y.  309,  13Q 
N.  E.  304;  Langley  v.  Boston  Elevated  Ry.  Co.,  223  Mass.  492,  112  N.  E. 
79;  Stewart  &  Son  t.  Longhurst,  Law   Reports,   [1917]   A.  C.  249. 

I  am  therefore  of  the  opinion  that  the  accident  which. resulted  in 
Tal Ion's  death  did  not  arise  out  of  and  in  the  course  of  his  employment 
within  the  meaning  of  the  Workmen's  Compensation  Law,  and  that  the 
plaintiff  therefore  Jias  no  remedy  under  its  provisions. 

The  judgment  of  the  Appellate  Division  must.be  reversed,  and  that 
of  the  trial  court  affirmed,  with  costs  in  this  court  and  in.  the  Appellate 
Division. 

McLaughlin,  J.  (dissenting).  I  am  of  the  opinion  that  at  the  time 
of  the  collision  Tallon,  occupied  the  status  of  an  employee,  and  there- 
fore relief  should  have  been  sought  under  the  Workmen's  Compensation 
Law» 

At  .the  time  of  the  accident  he  was  riding  on  a  pass  which  entitled 
him  to  free  transportation  to  and  from  his  work.  Such  transportation 
was  an  incident  of  the  employnfient.  It  was  a  part  of  the  contract  of 
employment  and  enforceable  by  him  as  such. 

The  facts  bring  the  case  directly  within  the  principle  laid  down  in 
Matter  of  Littler  v.  George  A., Fuller  Co.,  223  N.  Y.  369,  119  N.  E.  554. 
There  a  bricklaver  was  injured  in  an  accident  to  an  automobile  truck 
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which  was  furnished  by  his  employer  to  carry  him  and  other  workmen 
from  a  railroad  station  to  and  from  a  building  which  they  were  con- 
structing It  was  held  the  injury  arose  out  of  and  in  the  course  of  his 
employment  and  that^ 

'The  day's  work  began  when  he  entered  the  automobile  truck  in  the 
morning,  and  ended  when  he  left  it  in  the  evening." 

It  is  sought  to  distinguish  that  case  from  tiiis  by  reason  of  the  fact 
that  the  automobile  had  been  furnished  for  the  specific  purpose  of  car- 
rying the  workmen  to  and  from  the  place  of  employment,  while  here 
others  beside  Tallon  were  permitted  to  ride  in  the  coach  in  which  he  was 
at  the  time  of  the  accident  But  what  possible  difference  can  it  make,  if 
free  transportation  be  an  incident  of  the  employment  whether  others  are 
permitted  to  ride  ip  the  same  conveyance?  The  underlying  feature  in 
each  case  is  that  free  transportation  is  an. incident  of  the  employment. 
The  transportation  is  the  same  whether  it  be  in  a  private  or  public  con- 
veyance. 

The  case  is  much  like  Donovan's  Case,  217  Mass.  76,  •  104  N.  E.  431, 
Ann.  Cas.  1915C,  778.  There  Donovan  was  employed  by  one  McGreevy 
in  cleaning  out  catch-basins  about  two  miles  from  liis  home.  It  had  been 
and  was  his  custom,  in  common  with  other  employees,-  and  with  the 
knowledge  and  consent  of  his  employer,  to  ride  to  and  from  the  vicinity 
'of  the  catch-basins  in  a  wagon  furnished  by  'his  employer;  the  wagon 
meeting  the^emplo3rees  on  the  street  at  the  beginning  of  the  day.  It  was 
also  at  the  service  of  the  employees  at  the  end  of  the  day,  that  they 
might  ride  in  it  back  to  the  employer's  bam  if  they  wished.  Donovan 
was  injured  while  so  riding  in  this  wagon  at  the  end  of  his  day's  work. 
It  was  held  the  transportation  was  incidental  to  the  emplojrment,  and 
therefore  arose  "out  of  and  in  the  course  of  said  employment" 

'  The  decisions  in  the  Littler  and  Donovan  Cases  are  in  harmony 
with  the  English  decisions  In  Holmes  v.  Great  Northern  Ry.  Co, 
[1900]  2  Q.  B.  409,  an  engine  cleaner  who  had  been  employed  ,by  the 
railway  company  at  one  of  its  stations  was  directed  by  his  employer  to 
work  in  a  new  engine  shed  some  distance  away,  to  which  place  workmen 
were  conveyed  by  the  railway  company  free  of  charge  in  one  •  of  its 
trains,  reaching  the  station  where  they  were  to  work  a  .short  time  before 
the  hour  of  commencing,  and  at  the  close  of  the  day's  work  being  taken 
back  free  of  charge.  It  was  held  the  employment  of  the  workman  com- 
menced when  he  got  into  the  train  to  be  conveyed  to  his  work,  and  not 
on  his  arrival-  at  the  place  where  he  was  to  work,  and  that  the  accident 
arose  out  of  and  in  the  course  of  his  employment 

In  Stewart  &  Son  v.  Longhurst,  Law  Reports,  [1917]  A.  C.  249,  a 
carpenter  who  was  employed "  in  repairing  a  barge,  after  finishing  his 
-day's  work,  started  to  walk  along  the  quay  to  the  dock  gates,  fell  there- 
from, and  was  drowned.  The  dock  was  private  property,  but  the  em- 
ployees had  permission  to  pass  through  it  free  of  charge,  on  their  way 
to  and  from  the  barge.  It  was  held  that  inasmuch  as  the  employee  was 
on  the  premises  by  virtue  of  his  contract  of  service,  the  accident  arose 
out  of  and  in  the  course  of  his  employment 

In  Cross.  Tetley  &  Co.  v.  Catterall  (unreported),  cited  with  appro- 
val by  Lord  Finlay  in  Stewart  &  Son  v.  Longhurst.  supra,  the  colliery 
in  which  the  employee  was  engaged  was  approached  by  a  bridge  l?uilt  by 
the  employers  over  a  canal  for  the  convenience  of  the  workmen.,  and  the 
workman  M\  into  the  canal  from  the  bridge,  while  going  to  work.  Lord 
Halsbury  said  in  giving  his  opinion: 

"I  do  not  agree  that  his  employment  only  begins  at  the  moment  he 
strikes  the  coal  with  his  pick.  I  think  the  man  was  really  in  the  em- 
ployment t^  moment  he  reached  the  bridge  He  was  doing  something 
on  his  master's  behalf ;. that  is  to  say,  he  was  on  kis  way  to  the  colliery 
for  the  punwse  of  working." 
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In  Cremins  v.  Guest,  Keen  &  Nettlefokis,  Law  Reports,  [1908]  1  K. 
B.  469,  colliers  who  resided  some  six  miles  awky  from  the  colliery  where 
they  were  employed  were  conveyed  every  morning  by  a  train  composed  of 
carriages  belonging  to  the  employers,  but  driven  by  the  railway  company, 
to  a  platform  a  quarter  of  a  mile  away  from  the  colliery.  The  platform 
was  erected  by  the  employers,  on  land  belonging  to  the  railway  company, 
for  the  use  of  the  colliers.  The  colliers  walked  from  the  platform  ^along 
the  highroad  to  the  colliery.  In  the  evening  a  similar  train  conveyed  the 
colliers  from  the  platform  to  their  homes.  The  colliers  were  conveyed 
free  of  charge,  and  it  was  an  implied  term  of  the  contract  of  s«frvice 
that  colliers  should  have  the  right  to  travel  to  and  fro  without  charge. 
One  of  the  colliers  was  knocked  down  anil  killed  while  waiting  on  Uie 
platform  for  the  return  train.  It  was  held  the  accident  arose  out  of  and 
m  the  course  of  the  employment 

Nor  do  I  think  Pierson  v.  Interborough^  Rapid  Transit  Co.,  184  App. 
Div.  678,  172  N.  Y.  Supp.  492,  affirmed  227  N.  Y.  666,  126  N.  E.  920. 
or  Matter  of  Kowalek  v.  New  York  Cons.  R.  R.  Co.,  229  N.  Y.  489.  128 
N.  E,  888,  upon  ^which  appellant  chiefly  relies,  at  all  in  conflict  with  the 
views  above  expl-essed.- 

fn  the  Pierson  Case,  Pierson  was  a  g^ard  on  one  of  defendant's 
passenger  cars.  On  arriving  at  a  terminal  station  he  was  relieved  and 
another  guard  took  his  place.  .He  then  had  two  hours  -before  resuming 
work.  OA  reaching  the  terminal  he  walked  out  of  the  train  of  which  his 
car  had  been  a  part,  ufTto  the  front  car,  boarded  it,  sat  down, /and  re- 
mained until  the  accident  occurred.  .  He  was  at  the  time  of  the  accident, 
on  his  way  to  keep  a  personal,  appointment  with  his  dentist  *Ohviously, . 
the  injury  to  him  did  not  arise  out  of  or  in  the'course  of  his  employment 

In  the  Kowalek  Case  the  decedent  was  an  employee  of  the  elevated 
railway  company,  had  finished  his  work  for  the  day,  went  out  upon  a 
station  platform  for  the  purpose  and  with  the  intention  of  taking  a  pas- 
senger train  to  his  home.  The  company  permitted  him  to  ride  to  and 
from  his  work  upon  trains  or  cars  without  charge*  although  it  was  not 
obligated  to  transport  him;  in  other  words  free  transportation  was  not 
incidental  to  his  employmt^t  He  went  upon  the  platform,  not  as  an 
employee,  but  as  a  prospective  passenger.  He  was  found  dead  upon 
the  tracks  a  short « distance  from  the  platform,  at  a  point  where  the 
general  public  or  passengers  had  no  right  to  be.  His  death  was  caused 
by  coming  in  contact  with  the  electric  rail.  It  was  held  his  death  did 
not  arise  out  ol  or  in  the  course  of  his  employment.  But  Jviigt  Collin, 
in  that  case,  took  pains  to  point  out,  in  the  course  of  the  opinion  deli- 
vered by  him,  that  if  the  transportation  had  been  an  incident  of  the  em- 
ployment a  different  result  might  have  been  obtained.     He  said: 

"The  contract  of  employment  did  not  obligate  the  cpmpany  to  trans- 
port him..  ♦  ♦  ♦  It  did  not  contract  that  he  should  ride  to  and  from 
work  or  pay  him  for  the  time  through  which  he  was  riding.  The  trans- 
portation was  not  an  incident  of  the  employment  The  employment  con- 
tinues throughout  the  transportation  in  case  the  parties  by  their  contract 
of  hiring  positively  or  inferentially  so  stipulate.  If  they  do  not  so 
stipulate  the  emplc^yee  when  he  enters  into  the  process  of  the  transporta- 
tion is  not  under  the  hiring  or  control  or  in  the  employment  of  the  em- 
ployer and  is  not  an  employee."    229  N.  Y.  492,  128  N.  E.  889. 

Here,  as  I  have  pointed  out,  the  transportation  was  an  incident  of 
the  employment.  It  was  a  part  of  the  contract  of  hiring.  This  being  so, 
it  seems  to  me  the  employment  commenced  when  the  decedent  entered 
the  car  to  go  to  the  place  where  he  was  to  work. 

I  therefore  dissent  and  vote  to  affirm  the  order  of  the  Appellate  Divi- 
sion. 
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Hogan,  Cardozo,  and  Andrews,  J  J.,  concur  with  Crane,  J. 
McLaughlin,   J.,    reads    dissenting   opinion,   and    Hiscock,    C.    J.,   and 
Pound.  J.,  concur. 

Judgment  reversed,  etc. 


KATZ  V.  A,  KADANS  &  CO.  et  al. 

(Court  of  Appeals  of  New  York.     Jan.  24,  1922.) 

134  Northeastern  Reporter,  330. 

1.  MASTER  AND  SERVANT  -^  INJURY  FROM  STREET  RISkS 

COMPENSABLE. 

The  Workmen's  Compensation  Law  protects  an  employee  passing 
Uong  the  streets  when  on  his  master's  business  if  the  work  itself  involves 
ixposure  to  perils  of  the  street,  strange,  unanticipated,  and  infrequent 
though  they  may  be,  and  such  injury  necessarily  arises  out  of  the  em- 
ployment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 

2.  MASTER  AND  SERVANT— INJURY  TO  CHAUFFEUR  STAB- 

BED BY  INSANE  PERSON   HELD  COMPENSABLE  AS   RE- 
SULTING FROM  STREET  RISK. 

Where  a  dairyman's  chauffeur  while  driving  -his  employer's  car  on 
the  street  after  delivering  some  cheese  was  stabbed  by  an  insane  man,  the 
accident  arose  out  of  a  street  risk  within  protection  of  the  Workmen's 
Compensation  Law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 

3.  MASTER  AND  SERVANT— THAT  STREET  RISK  IS  COMMON 

TO  ALL  DOES  NOT  DEFEAT  COMPENSATION. 

The  fact  that  the  risk  is  one  to  which  every  one  on  the  street  is  ex- 
posed does  not  itself  defeat  compensation  for  injury  within  the  Work- 
men's Compensation  Law.  the  question  being  whether  the  employment  ex- 
poses the  workman  to  the  risks  by  sending  him  on  the  street  common 
though  Such  risks  may  be  to  all  on  the  street. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  323.) 

Hiscock,  C.  J.,  and  McLaughlin  and  Andrews,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  Department 
Proceedings  by  Louis  Katz  for  compensation  under  the  Workmen's 
Cx)mpe'^.sation  Law  (Consol.  Law,  c.  67),  opposed  by  A.  Kadans  &  Co.. 
employer,  and  the  Travelers'  Insurance  Company  insurance  carrier.  From 
an  order  of  the  Appellate  Division  (198  App.  Div.  962,  189  N.  Y.  Supp. 
946).  affirming  an  award  by  the  §tate  Industrial  Commissioner,  the  em- 
ployer and  insurance  carrier  appeal.     Affirmed. 

See,  also,  198  App.  Div.  980,  190  N.  Y.  Supp.  933. 

E.  C.  Sherwood,  Wiliam  B.  Davis  and  Benjamin  C.  Loder,  all  of 
New  York  City,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  coun- 
sel), for  respondent 
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Pound,  J.  This  is  a  workmen's  compensation  case.  Louis  Katz,  the 
claimant,  was  a  dairyman's  chauffeur.  On  May  7,  1920,  when  he  was 
driving  his  employer's  car  west  on  Canal  street  after  delivering  some 
cheese,  an  insane  man  stabbed  him.  A  lot  of  people  were  running  after 
the  insane  man  and  he  stabbed  any  one  near  him.  The  question  is 
whether  claimant's  injuries  arose  out  of  his  employment. 

[1]  If  the  work  itself  involves  exposure  to  perils  of  the  street 
strange,  unanticipated,  and  infrequent  though  they  may  be,  the  employee 
passes  along  the  streets  when  on  hiS  master's  occasions  under  the  pro- 
tection of  the  statute.  This  is  the  rule  unequivocally  laid  down  by  the 
House  of  Lords  in  England: 

''When  a  workman  is  sent  into  the  street  on  his  master's  business. 
*  *  *  his  employment  necessarily  involves  exposure  to  the  risks  of  the 
streets  and  injury  from  such  a  cause  [necessarily]  arises  out  of  his  em- 
ployment."   Finlay.  L.  C,  in  Dennis  v.  White,  [1917]  L.  R.  A  pp.  Cas.  479. 

So  we  have  to  concern  ourselves  only  with  the  question  whether 
claimant's  accident  arose  out  of  a  street  risk. 

[2]  Cases  may  arise  where  one  is  hurt  in  the  street,  but  where  the 
risk  is  of  a  general  nature,  not  peculiar  to  the  street.  Lightning  strikes 
fortuitously  in  the  street;  bombs  dropped  by  enemy  aircraft  do  not  ex- 
pose to  special  danger  persons  in  a  street  as  distinguished  from  those  in 
house's.  Allcock  v.  Rogers,  [1918]  House  of  Lords  11  B.  W.  C  Q  149. 
The  danger  must  result  from  the  place  to  make  it  a  street  risk  but  that 
is  enough  if  the  workman  is  in  the  place  by  reason  of  his  employment 
and  in  the  discharge  of  his  duty  to  his  employer.  The  street  beconnes  a 
dangerous  place  when  street  brawlers,  highwaymen,  escaping  criminals, 
or  violent  madmen  are  afoot  therein  as  they  sometimes  are.  The  danger 
of  being  striick  by  them  by  accident  is  a  street  risk  because  it  is  incident 
to  passing  through  or  being  on  the  street  when  dangerous  characters  are 
abroad. 

Particularly  on  the  crowded  streets  of  a  great  city,  not  only  do 
vehicles  collide,  pavements  become  out  of  repair,  and  crowds  jostle,  but 
mad  or  biting  dogs  may  run  wild,  gunmen  may  discharge  their  weapons, 
police  officers  may  shoot  at  fugitives  fleeing  from  justice,  or  other  things 
may  happen  from  which  accidental  injuries  result  to  people  on  the  streets 
which  are  peculiar  to  the  use  of  the  streets  and  do  not  commonly  hap- 
pen indoors. 

[3]  The  risk  of  being  stabbed  by  an  insane  man  running  amuck 
seems  in  a  peculiar  sense  a  'risk  incidental  to  the  streets  to  which  claim- 
ant was  exposed  by  his  employment  Matter  of  Heidemann  v.  Am.  Dist. 
Tel.  Co.,  230  N.  Y.  305,  130  N.  E.  302,  <ioes  not  hoM  that  where  the 
street  risk  is  one  shared  equally  by  all  who  pass  or  repass,  whether  in  or 
out  of  employment  it  should  be  shown  that  the  employment  involves 
some  special  exposure;  that  the  night  watchman  is  exposed  by  his  em- 
ployment to  the  risk  of  being' shot  by  accident  as  he  nears  a  sudden 
brawl  which  it  is  his  duty  to  investigate,  while  the  night  clerk  whose 
business  brings  him  on  the  street,  but  whose  duty  is  not  to  seek  danger, 
is  not 'so  exposed.  We  decided  the  case  before  us  and  no  other,  dwelling 
naturally  upon  those  features  of  the  situation  which  emphasized  the  con- 
nection between  the  risk  and  the  employment.  But  the  fact  that  the  risk 
is  one  to  which  every  one  on  the  street  is  exposed  does  not  itself  defeat 
compensation.  Members  of  the  public  may  face  the  same  risk  every  day. 
The  question  is  whether  the  employment  exposed  the  workman  to  the 
risks  by  sending  him  on  to  the  street,  common  though  such  risks  were 
to  all  on  the  street  Moran's  Case,  234  Mass.  566,  125  N.  E.  591 ;  Dennis 
V.  White,  supra. 

The  order  should  be  affirmed,  with  costs. 

Hogan,  Cardozo,  and  Crane  JJ.  concur. 
"Hiscock  C.  J.,  and  McLaughlin  and  Andtews,  JJ.,  dissent 

Order  affirmed. 
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PEOPLE  V.  DONNELLY. 

(Court  of  Appeals  of  New  York.     Jan.  24,  1922.) 

134  Northeastern  Reporter,  332. 

2.  MASTER  AND  SERVANT— VIOLATION  OF  COMPENSATION 

LAW    PUNISHABLE   AS    MISDEMEANOR    UNDER    PENAL 

LAW. 

Workmen's  Compensation  Law,  §  52,  providing  that  failure  to  secure 
payment  of  compensation  shall  constitute  a  misdemeanor  and  have  the 
effect  of  enabling  the  injured  employee  to  maintain  an  action  for  damages 
as  prescribed  by  section  11.  makes  such  failure  a  misdemeanor  punishable 
as  provided  by  Pen.  Law,  §  1937,  relating  to  punishment  of  misdemeanors 
when  tiot  tixed  by  statute,  and  does  not  limit  the  punishment  to  enabling 
the  injured  employee  to  maintain  an  action  for  damages. 

(For.  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  391^,  New, 
vol.  7A  Key-No.  Scries.) 

Appeal  -from  Supreme  Court,  Appellate  Division,  Second  Department. 

Albert  E.  Donnelly  was  convicted  of  -failure  to  secure  payment  of 
compensation  to  an  employee  as  provided  und^r  the  Workmen's  Compen- 
sation Law.  An  order  in  arrest  of  judgment  was  affirmed  by  the  Appel- 
late Division  (198  App.  Div.  296,  190  N.  Y.  Supp.  502).  and  the  People 
appeal.    Reversed. 

John  E.  Ruston,  Dist.  Atty.,  of  Brooklyn  (Harry  G.  Anderson,  Asit 
Dist  Atty,  and  Floyd  H.  Wilmot,  Deputy  Atty.  (kn.,  bodi  of  Brooklyn, 
of- counsel),  for  the  People. 

William  G.  Cooke  and  Howard  O.  Wood,  both  of  New  York  City, 
for  respondent. 

Crane,  J.  The  Workmen's  Ck>mpensation  Law  (Consol.  Laws,  c 
57)  §  50,  requires  an  employer  to  secure  compensation  to  his  employees 
in  one  of  three  ways:  (1)  By  insuring  in  the  $tate  fund;  (2)  by  insur- 
ing with  an  insurance  company;  (3)  by  furnishing  satisfactory  proof  to 
the  Commission,  of  his  financial  ability  to  pay  such  compensation  for  him- 
self. For  failure  to  comply  With  this  law,  certain  penalties  or  punish- 
ments are  prescribed.     By  this  same  section  it  is  said : 

"If  an  employer  fail  to  comply  with  this  section  he  shall  be  liable  to 
a  penalty  during  which  such  failure  continues  of  an  amount  equal  to  the 
pro  rata  premium  which  would  have  been  payable  for  insurance  in  tfi^ 
state  fund  for  such  period  of  noncompliance  to  be  recovered  in  an  ac- 
tion brought  by  the  commission.'* 

Section  52  prescribes  another  effect  of  the  employer's  failure  to  se- 
cure coml)ensation.     It  reads: 

"Failure  to  secure  the  payment  of  compensation  shall  constitute  a 
misdemeanor  and  have  the  effect. of  enabling  the  injured  employee,  or. 
in  case  of  death,  his  dependents  or  legal  representatives,  to  maintain  an 
action  for  damages  in  the  courts,  as  prescribed  by  section  11  of  this 
chapter." 

Section  11  enacts  that,  if  any  employer  fail  to  secure  payment  of 
compensation  fdr  his  injured  employees,  the  latter  may  elect  to  maintain 
an  actiod  in  the  courts  for  damages  on  account  of  an  injuryy  received, 
and  in  such  an  action  it  shall  not  be  necessary  to  plead  or 'prove  free- 
dom from  contributory  negligence,  nor  may  the  defendant  plead  as  a  de- 
fense that  the  injury  was  caused  by  the  negligence  of  a  fellow  servant, 
nor  that  the  employee  assumed  the  risk  of  his  employment,  nor  that  the 
injury  was  due  to  the  contributory  negligence  of  the  employee. 
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On  October  2,  1920,  the  district  attorney  of  Kings  county,  by  infor- 
mation properly  laid,  accused  the  defendant  in  the  court  of  special  ses^ 
sions  of  the  crime  of  failure  to  secure  compensation  to  an  employee  in 
that  he,  the  defendant,  on  the  5th  of  October,  1918,  m  the  county  of 
Kings,  being  an  employer  of  labor  and  engaged  in  the  business  of  paint- 
ing, a  hazardous  employment  as  defined  in  group  42  of  section  2  of  the 
Workmen's  Compensation  Law,  failed  to  secure  ocmpensation  to  Frank 
Keig:htley,  an  employee,  for  injuries  sustained  by  not  insuring  and  keep- 
ing insured  the  payment  of  such  compensation  in  the  state  fund,  or  in- 
suring and  keeping  insured  the  payment,  of  such  compensation  with  an 
insurance  company,  or  furnishing  satisfactory  proofs  to  the  State  Indus- 
trial G>mmission  of  his.  financial  ability  to  pay  such  compensation  for 
himself. 

The  defendant  thereafter  was  tried  and  found  guilty  as  charged,  but 
the  court  granted  the  defendant's  motion  in  arrest  of  judgment  and  dis- 
charged him  upon  the  ground  that  the  court  had  no  jurisdiction  as  the 
defend4nt  was  not  amenable  to  prosecution  in  the  courts  of  criminal  ju- 
risdiction This  order  of  the.  Special  Sessions  has  been  affirmed  by  the 
Appellate  Division  (198  App.  Div.  296,  190  N.  Y.  Supp.  502)  by  a  divided 
court,  and  permission  given  to  the  people  of  the  state  to  bring  the  case 
here  for  review. 

It  has  been  held  by  the  courts  below  that  sections  50  and  52.':of  the 
Workmen's  Ocmpensation  Law,  as  quoted-  above,  do  not  make  it  a  crime 
ptmishable  by  fine  or  imprisonment  for  the  employer  to  fail  to  secure 
pa3rment  of -compensation  as  required.  The  only  penalty,  it  is  said,  which 
is  imposed  in  the  case  of  such  failure,  is  the  penalty  to  be  sued  for  by 
the  Commission,  as  stated  in  the  last  paragraph  of  section  50  and  the  ef- 
fect of  enabling  the  injured  employee  to  maintain  an  action  for  damages 
in  which  the  employer  will  be  barred  from  making  certain  defenses  as 
prescribed  in  section' 11.  above  referred  to.  In  other  words,  although  sec- 
tion 52  makes  the  failure  to  secure  payment  of  compensation  a  misde- 
meanor, yet  the  punishment  of  such  a  misdemeanor  is  prescribed  by  the 
section  and  consists  in  the  barring  out  of  the  defenses  as  stated  in  section 
11  and  which  the  employer  would  otherwise  have  at  common  law. 

[1]  It  is  the  law  that,  where  a  statute  creates  a  new  offense  by  njak- 
ing  that,  unlawful  which  was  lawful  before,  and  prescribes  a  particular 
penalty  and-  mode  of  proceeding,  that  penalty  alone  can  be  enforced. 
People  V.  Stevens,  13  Wend.  341.  This  rule,  however,  is  deemed  to  be 
expressive  of  lesrislative  •  intent  and  gfives  way  to  words  and  provisions 
indicating  that  other  or  additional  penalties  may  also  be  enforced.  It  is 
always  a  question  of  legislative  intent     Behan  v.  People,  17  N.*Y.  516. 

It  would  have  been  perfectly  competent  and  legal  for  the  Legislature 
to  have  provided  the  three  consequences  following  a  failure  of  an  em- 
plojrer  to  secure  payment  of  Compensation  as  required  by  section  50:  (1) 
The  recovery  of  a  penalty'  to  be  sued  for  by  the  Commission ;  (2)  the 
striking  out  of  certain  defenses  known  to  the  common  law  in  an  action 
to  be  brought  by  the  injured  employee;  (3)  prosecutioh  as  for  a  misde- 
meanor, and  upon  conviction  by  punishment  of  fine  or  imprisonment 
People  V.  Meakim,  133  N.  Y.  214.  30  N.  K  828.    , 

[2]  The  question  is :  Has  the  Legislature  by  the  above  enactments 
and  provisions  of  the  Workmen's  Compensation  Law  actually  prescribed 
all  of  these  three  things  as  the  effect  of  a  failure  to  secure  payment  of 
compensation,  or.  has  it  only  prescribed  the  first  two?  I  am  inclined  to 
the  opinion  that  the  Legislature  has  made  the  failure  a  misdemeanor  to 
be  punished  as  provided  in  section  1937  of  the  Penal  Law  (Consol.  Laws, 
C.40);  i.  e.,  by  imprisonment  in  a  penitentiary  or  county  jail  for  not 
.ipore  than  one  year,  or  by  a  fine  of  not  more  than  $500.  or  by  both.  I 
do  hot  consider  that  the  words  of  section  52  reading,  "and  have  the  effect 
of  enabling  the  .injured  employee  *  *  *  to  maintain  an  action  for 
damages  in  the  courts,  as  prescribed  by.  section  11  of  this  chapter."  is  the 
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punishment,  penalty,  or  penal  discipline  for  the  misdemeanor  created  by 
that  section.  There  might  be  much  iorce  in  the  position  taken  by  iht 
defendant  if  it  were  not  for  the  amendments  made  to  this  law  as  orig- 
inally enacted.  Section  52  of  chapter  41  of  the  Laws  of  1914  did  not 
contain  the  words  "constitute  a  misdemeainor."     The  section  then  read: 

"Sec.  52.  Effect  of  failure  to  secure  compensation.  Failure  to*  se- 
cure the  payment  of  compensation  shall  have  the  effect  of  enabling  the 
injured  employee  or  his  dependents  to  maintain  an  action  for  damages  in 
the  courts,  as  prescribed  by  section  11  of  this  chapter." 

By  chapter  622  of  the  Laws  .of  1916,  section  52  was  amended^  as 
to  read  as  follows,  the  words  put  in  italics  being  those  added  by  the 
amendment : 

"Sec.  52.  Effect  of  failure  to  secure  compensation.  Failure  to  se- 
cure the  payment  of  compensation,  shall  constit\ite  a  misdemeanor  and^ 
have  the  effect  of  enabling  the  injured* employee,  or  in  case  of  death,  his* 
dependents  or  legal  representatives,  to  maintain  an  action  for  damages  in 
the  courts,  as  prescribed  by  section  11  of  this  chapter." 

Prior  to  the  amendment,  therefore,  the  Workmen's  G)mpen$ation 
Law  provided  that,  where  the  employer  failed  to  secure  payment  of  com- 
pensation, a  penalty  could  be  recovered  in  an  action  by  the  G}mmission, 
and  the  employee  could  maintain  a  common-law  action  in  which  certain 
defenses  were  barred  to  the  employer.  All  of  these  are  in  the  present 
law,  but  there  is  the  addition  made  by  the  above  amendment  that  the 
failure  to  secure  payment  of  compensation  shall  constitute  a  misdemeanor. 
Why  were  these  words  put  in  the  section  if  it  were  not  intended  to  add 
another  punishment  or  effect  to  the  failure  of  the  employer?  These 
words  could  give  no  additional  force  to  the  provision  regarding  the 
penalty  or  that  regarding  the  maintenance  of  an  action.  They  were  mean- 
ingless unless  they  brought  to  section  52  something  more  than  had  pre- 
viously been  in  it,  and  that  something  more  could  only  be  and  must  be 
that  which  the  words  themselves,  state,  namely,  that  a  failure  to  secure 
payment  of  compensation  would  constitute  a  misdemeanor.  The  punish- 
ment for  a  commission  of  this  misdemeanor  was  left,  as  in  any  other  in- 
stances, to  section  1937  of  the  Penal  Law,  which  provides: 

"Sec.  1937.  Punishment  of  misdemeanors  when  not  fixed  by  statute. 
A  person  convicted  of  a  crime  declared  to  be  a  misdemeandr,  for  which 
no  other  punishment  is  specially  prescribed  by  this  chapter,  .or  by  any 
other  statutory  provision  in  force  at  the  time  of  the  Conviction  and  sen- 
tence, is  punishable  by  imprisonment  in  a  penitentiary,  or  county  jail,  for 
not  more  than  one  year,  or  by  a  fine  of  not  more  than  five  hundred  dol- 
lars, or  oy  both.*' 

For  th?  reasons  here  expressed,  the  orders  of  the  Appellate  Divi- 
sion and  the  Special  Sessions  must  be  feversed. 

Hiscock.  C.  J.,  and  Hogan.  Cardozo.  Pound.  McLaughlin  and  And- 
rews. JJ.,  concur. 

Orders  reversed. 


DORIS  V.  JAMES  BUTLER,  Inc.,  et  al. 

(New    York    Supremo    Court.    Appellate  'Division.    Third    Department 
December  28,  1921.) 

192  New  York  Supplement,  515. 

1.  MASTER  AND  SERVANT— LOSS  OF  THUMB  NOT  COMPEN- 
SABLE AS  LOSS  OF  "FINGER." 
The  joss  of  the  use  of  a  thumb  cannot  be  considered  the  loss  of  a 

finger  within  Workmen's  Compensation  Law,  §  15.  subd.  3-  providing  that 
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where  injury  results  in  the  loss  of  more  than  one  nnger  compensation 
therefor,  may  be  awarded  for  the*  proportionate  loss  of  the  use  of  the 
hand  occasioned  thereby. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §'385{12].) 

2.  MASTER  AND  SERVANT  —  COMPENSATION  AWARD  FOR 

PROPORTIONATE  LpSS  OF  HAND  REVERSED  AND  MAT- 

TER  REMITTED  FOR  REHEARING. 

An  award  for  proportionate  loss  of  use  of  hand  based  on  injuries. to 
two  fingers  will  be  reversed  and  remanded  for  further  consideration, 
where  it  is  not  clear  from  the  evidence  that  claimant  suffered  injury 
other  than  that  to  the  thumb  and  where  the  findings  are  not  plain  that 
the  condition  of  the  middle  fingers  resulted  from  the  injury  to  the  thumb, 
from  ah  operation  upon  the  tiiumb,  or  from  the  accident 

(For  other  caDses,  see  Master  and  Servant,  Dec.  Dig.  §  417[9].) 

Appeal  from  State  Industrial  Commission. 

Claim  by  Patrick  Doris  for  coknpentotion  under  the  Workmen's 
Compensation  Law  opposed  by  James  Butler,  Incorporated,  employer, 
and  tfie  Travelers'  Insurance  Company,  insurance  carrier,  and  from  an 
award  of  the  Industrial  Commission,,  for  the  proportionate  loss  of  the  use 
of  applicant's  left  hand,  the  empk>yer  and  insurer  appeal.  Award  ce- 
versed,  and  ttiatter  remitted  to  the  Board  for  further  consideration. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane.  H. 
T.  Kdlogg.  and  Van  Kirk,  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (E.  C.  Sherwood  and  WiU 
Gam  B.  Davis,  both  of  New  York  City,^on  the  brief),  for  appellants. 

Charles  D.  Newton.  Atty.  (kn.  (E.-  C.  Aiken,  Deputy  Atty.  (Sen.,  of 
counsel),  for  respondent 

Per  Cukj^u,  [1]  It  is  not  clear  from  the  evidence  and  the  findings 
that  die  >cUiimant  has  suffered  injury  other,  than  that  to  the  thumb  and 
middle  fingers.  The  use  of  the  thum^  was  substantially  lost,  but  that 
cannot  -be  considered  as  the  loss  of  a  finger  within  the  provision  of  sub- 
division* 3  of  section  15  of  the  Workmen's  Compensation  Law  (as 
amended  by  Laws  of  1917,  c.  705  [C^onsol.  Laws.'c.  67]) i  which  provides 
that  where  the  injury  results  in  the  loss  of  more  than  one  finger,  com- 
■pensation  therefor  may  be  awarded  for  the  proportionate  loss  of  the  use 
of  the  hand  thercbyt  occasioned;  etc* 

[2]  If.  in  addition  to'  the  injuries  to  the  fingers,  it  had  been  found 
that  there  was  a  resulting  partial  .loss  of  the  use  of  the  remainder  of 
the  hand,  compensation  might  be  awarded  therefor,  considering  all  the 
injuries  tocrether.  But  the  evidence  is  not  very  satisfactory  upon  that 
subject  and  the  determination  does  not  cover  it.  The  stiffness  in  the  two 
fingers  wps  first ,  discovered  when  the  claimant  returned  to  work  some 
months  after  the  accident  The  findings  do  not  make  it  clear  that  the 
condition  of  the  fineers  resulted  from  the  iniury  to  the  thumb,  or  the 
operation  upon  the  thumb,  or  the  accident  The  award  should  therefore 
be  reversed,  and  the  matter  remitted  to  the  Commission  for  further  con- 
sideration. 

Award  reversed,  and  matter  remitted  to  the  Board  for  further  cpn- 
sidcfation. 
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HAMMONDS  v.  ROCK  PLASTER  CORPORATION  bt  au 

(New    York    Supreme    Covrt,    Appellate    Division,    Third    Department 
December  26,  1921.) 

192  New  York  Supplement,  .552. 

MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 
AWARD  REVERSED.  AND  MaTTEK  REMITTED  lOR  AB- 
SENCE OF  EVIDENCE  AND  FINDING  ON  ISSUE  OF  MARI- 
TIME EMPLOYMENT. 

An  award  to  a  laborer  injured  \yhile  in  a  plaster  mill  should  be  re- 
versed and  the  matter  remitted  to  the  State  Industrial  Board  for  further 
consideration,  where  it  appears  he  trucked. plaster  rock  and  plaster  to  and 
from  boats  docked  at  a  pier  and  when  not  so  employed  waa»  engaged  as  a 
general  laborer  in  the  mill,  but  there  >^as  no  hndmg  upon  the  subject, 
and  the  evidence  was  not  clear,  and  it  could  not  be  determined  from  the 
evidence  in  the  absence  of  any  finding  whether  or  not  qiaimant  was  en- 
gaged in  a  maritime  employment  at  the  time  of  the  injury. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[9].) 

A|jjpeal  from  State  Industrial  Commission. 

Claim  by  William  Hammonds  for  compensation  under  the  Wofk- 
men's  Compensation  Law,  opposed  by  the  Rock  Plaster  Corporation, 
employer,  and  the  Employers'  Liability .  Assuraiure  Corporation,  Limited, 
insurance  carrier.  From  an  award  of  the  Industrial  Board  entered  in 
it$  office  on  May  19,  1921,  the  employer  and  insurer  appeal.  Award 
reversed,  and  matter. remitted  for  further  consideration.^  ^ 

Bertrand'L.  Pettigrew,  of  New  York  Ciiy  (Walter  L.  Gletmey,  ot 
New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  foi;  respondent. 

Per  Curiam.  The  question  whether  the  claimant  was  engaged  in  a 
maritime  employment  at  the  time  of  the  injury  was  raised  and  litigated 
before  the  Board,  but  has  not  been  decided  by  it  It  is  a  close'  question 
under  Matter  of  Keator  v.  Rock  Plaster  Mfg.  Co..  224  N.  Y.  540.  120  N. 
lE.  56,  and  Matter  of  Newham  v.  Chile  Exploration  Co..  232  N.  Y.  37. 
133  N.  E.  120.  Whether  his  employment  was  maritime  or  not  cannot 
definitely  be  determined  from  the  evidence,  in  the  absence  of  any  finding. 
He  was  a  common  laborer,  working  in  and  about  the  mill.  When  in- 
jured Jie  was  in  the  mill  tying  up  bags  filled"  with  plaster.  When  boats 
were  in  with  plaster  rOck,  he  usually  assjsted  in  trucking  the  rock  from 
the  boat  to  the  pier^  Wlicn  boats  were  being  loaded  with  plaster  from 
the  mill,  usually  trucked  the  plaster  trpm  the  mill  to 'the  boat.  Boats 
with  rock  did  not  come  in  to  the  pier  every  day;  plaster  was  loaded  onto 
the  boats  nights,  and  some  nights  he  did  not  assist  in  that  work.  Pre- 
sumably, when  not  trucking  to  and  from  the  boat,  he  was  engaged  as  a 
general  laborer  in  and  about  the  mill;  but  there  is  no  finding  upon  the 
subject  and  the  evidence  is  not  clear.  The  award  should  be  reversed  and 
the  matter  remitted  to'  the  Board  for  further  conskleration. 

Award  reversed  and  matter  remitted  to  the  Board  for  »f urther  consi* 
deration. 

John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane.  Henry  T.  Kejl- 
ogg,  and  Van  Kirk,  JJ.,-  concur. 
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OLSON  V,  HEMSLEY. 

CSupreme  Court  of  North  Dal^ota.  Tan.  5,  1922.  Rehearing  Denied  Feb. 

17,4922.) 

187  Northwestern.  Reporter,  147. 

1.  STATEMENT  OF  FACTS. 

Plaintiff  brought  an  action  against  defendant  to  recover  damages  for 
the  death  of  his  «on,  alleged  to  have  been  Caused  by  the  negligence  of 
•the  defendant.  Defendant  operated  a  grocery  store  and  soft  drink  par- 
lor at  "Wulhala,  N.  D.,  and  in  the  conduct  of  the  business  he  employed, 
with  others,  plaintiff^s  son  Qifford.  Olson,  age  16  years  6  months  and  12 
days,  and  another  boy.. Herbert  Clements,  age  13  years  and  3  months. 
Thie  latter,  while  about  to  cash  a  check  from  one  of  the  money  drawers 
in  the  store,  called  Clifford  Olson  to  assist  him,  and,  while  the  latter  was 
doing  so,  the  Qements  boy  tool?  from  the  drawer  a  loaded  revolver, 
placed  there  by  the  defendant,  rested  it  upon  the  drawer  and  jt  was  dis- 
charged, the  bullet  entering  the  abdomen  of  Clifford  Olson,  lulling  him. 

i.  STATEMENT  OF  CAUSE  OF  ACTION. 

This  action  is  to  recover  damages  against  the  defendant  for  his  negli- 
gence in  keeping  a  loaded  revolver  where  it  wa^  kept,*  and  where  he  kneix; 
it  was  accessible  to  the  Clements  boy,  who  was  known  to  him  -to  be  care- 
less and  rec|^less.  A  second  .cause  of  action  is  based  on  failure  of  de- 
feimnt  to  comolv  with  the  Wbrkmen's  Compensation  Fund  (chapter  162, 
Sess.  Laws  1919).  The  plaintiff  was  required  at  the  trial  to  elect  on 
which  cause  of  action  he  relied,  and  elected  to  rely  on  the.  first 

(Syllabus  by  Editorial  Staff.) 

4.  MASTER  AND  SERVANT  —  ACTION  FOR  DEATH  OF  EM- 

PLOYEE MAINTAINABLE  BY  DEPENDENT  FATHER 
AGAINST  EMPLOYER  NOT  COMPLYING  WITH  COMPEN- 
SATION ACT. 

Where  employer  had  not  complied  with  Workmen's  Compensation 
-Act.  S§  6,  7,  the  dependent  father  of  the  deceased  employee  held  entitled 
to  bring 'an  action  for  the  employee's  death  under  Comp.  Laws  1913,  § 
8^1,  and  section  8323.  as  amended  by  Sess. 'Laws  1917,  c.  106,  as  against 
contention  that  Workmen's  Compensation  Act,  §  11,  confined  the  right  to 
bring  such  action  to  the  personal  representative  of  the  deceased  employee, 
since  the  employer,  not  having  complied  with  the  Workmen's  Compensa- 
tion Act,  was  not  entitled  to  3ie  benefits  thereof,  under  section  11..  (Per 
Grace,  C.  J.,  and  Birdzell,  J.) 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  355.) 

5.  MASTER  AND  SERVANT  —  ACTION  FOR'  DEATH  OF  EM- 

PTOYEE  MAINTAINABLE  BY  DEPENDENT  FATHEk 
AGAINST  EMPLOYER  NOT  COMPLYING  WITH  COMPEN- 
SATION ACT. 

Where  employer  had  not  complied  with  Workmen's  Compensation 
Act,  §§  6.  7,  the  dependent  father  of  deceased  employee  Ar/rf  entitled  to 
sve  for  employee's  death  under  Comp.  Laws  1913,  §  8321.  and  section 
8323  as  amended  by  Sess.  Laws  1917,  c.  106.  as  against  contention  that 
the  \Vorkmen's  Comoen^^ation  Act,  §  11.  confined  the  nVht  to  brine  such 
action  to  the  personal  representative  of  the  employee ;  the  maintenance  of 
such  a  .suit  by  a  dependent  of  the  employee  not  being  excluded,  under 
section  20,  in  view  of  sections  1.  6,  9,  10.  (Per  Bronson,  J.) 
(For  other  cases^  see  Master  and  Servant,  Dec.  Dig.  §  355.) 
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6.  MASTER  AND  SERVANT  —  ACTION  FOR  DEATH  OF  EM- 
PLOYEE MAINTAINABLE  BY  DEPENDENT  FATHER 
AGAINST  EMPLOYER  NOT  COMPLYING  WITH  COMPEN- 
SATION ACT. 

Where  .employer  had  not  complied  with  Workmen's  Compensation 
Act,  §§  6,  7.  the  dependent  father  of  deceased  employee  licid  entitled  to 
sue  for  employee's  death  under  Comp.  Laws  1913,  §  8321,  and  section 
8323.  as  amended  by  Sess.  Laws  1917,  c.  106,  as  against  contention  that 
the  Workmen's  Compensation  Act,  §  11,  <:onfined  the  right  to  bring  such 
action  to  the  personal  representative  of  the  employee,  Uie  right  of  a  de- 
pendent of  the  employee  to  maintain  such  action  'being  recognized  by 
section  11.     (Per  Christianson,  J.> 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  355-.) 

kobinson.  J.,  dissenting. 

Appeal   from  Di.strict  Court,  Pembina  County;  A.  G.  Hurr,  Judge. 
.Vctio'i  by  O.  L.  Olson  against  G..  L.  Hemsley.    Judgment  for  defend- 
ant, and  plaintiff  appeals.    Reversed  ancf  remanded. 

).  b\  T.  O'Connor  and  C.  F.  Peterson,  both  of  Grand  luirks.  tor  ap- 
pt^llant. 

Gray  &  Myers,  of  Grafton,   for  appeflce. 

Grai  K.  I .  J.  This  is  an  appeal  from  a  judgment  in  favor  ui  drtcnd- 
ant.  A  concise  .statement  of  the  material  facts  will  give  a  clearer  liiuler- 
standing  of  the  issues; 

[1]  The  defendant,  when  Clifford  Olson  was  injured  in  the  manner 
hcrciiKiftcr  stated,  and  of  which  injuries  he  died,  was  operating  a  grocery 
store  and  soft  drink  establishment  at  Walhajla,  N.  D.  .Among  others, 
he  employed  at  such  place  of  business  one  Herbert  Clements,  age  13 
years  and  3  months,  and  Clifford  Olson,  age  16  yedrs  6  months  and  12 
days,  who.  discharged  the  usual  duties  incident  to  their  employment  in 
•the  store.  They  were  in  charge  of  the  store  when  defendant  was  not 
present.  In  the  stbre  there  were  three  money  drawers,  where  they  were 
authorized  to  get  change.  In  one  of  the  drawers  for  about  15  years  de- 
fendant had  kept  a  32-cali.ber  revolver,  which,  for  a  year  or  more  prior 
to  the  time  of  the  injury  resulting  in  death,  was  loaded. 

On  the  10th  day  of  August,  1920,  and  while  the  defendant  was  tem- 
porarily absent  from  the  store,  Herbert  Clements  went  to  the  money 
drawer  in  which  the  loaded  gun  lay,  and  opened  .that  drawer  for  the 
purpose  of  cashing '*a  check.  After  he  had  opened  the  drawer  he  called 
Clifford  Olson  to  cash  the  check.  This  was  the  first  time  that  young 
Gements  had  opened  the  drawer,  though  he  was  authorized  to  use  it.. 
While  Olson  was  engaged  in  cashing  the  check,  from  the  money  in  this 
drawer,  the  Clements  boy  took  the  loaded  revolver  out  of  the  cash 
drawer,  rested  it  on  the  edge  of  the  drawer,  and  it  went  off,  the  bullet 
entered,  the  alnlomen  of  Clifford  Olson,  who  w^s  standing  nearby;  he 
died  a  few  minutes  later  as  a  result  of  the  injury. 

Defendant  knew  the  gun  was  in  the  drawer,  and  had  warned  Qiffonl 
Olson  about  it,  Inlt  not  Herbert  Qements,  and  knew  that  Uie  Clements 
lx)j^  was  somewhat  careless  and  reckless.  The  Olson  boy  was  in  good 
health,  was  in  the  second  year  high. school  at  Walhalla,  and  during  vaca- 
tion was  earning  $40  i>er  month,  which  was  contributed  to  the  support  of 
his  parents  and  the  family.  The  plaintiff  is  the  father  of  Clifford  Olson, 
and  iKsides  Gifford  there  were  two  other  children,*  whose  agw  were  11 
and  3  years  respectively. 

[2]  Paintiff's  first  cause  of  action  is  based  upon  the  alleged  negli- 
gence of  the  defendant  in  carelessly  and  negligently  permitting  a  loaded 
revolver  to  remain  in  one  of   the  cash  drawers  in   his  'store*  where  he 
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employed  two  young  boys  within  whose  reach,  in  one  of  the  cash  drawers, 
was  Ac  loaded  revolver,  and,  further,  that  the  defendant  was  negligent 
in  employing  a  reckles  and  careless  servant,  the  Clements  boy. 

For  his  second  cause  of  action  plaintiff  alleges  a  failure  of  defend- 
ant at  any  time  prior  to  the  10th  day  of  August,  1919,  to  apply- to  the 
Workmen's  Compensation  Bureau  of  the  state  of  North  Dakota  for 
classification  as  an  employer,  and  his  failure  to  comply  with  the  provi- 
sions* of  law  in  that  respect,  which  is  chapter  162  of  the  Session  Laws  of 
1919,  and  further  sets  out  his  failure  to  pay  a  premium  as  a  member  of 
the , Compensation  Fund  to  be  applied  in  compensation  of  injured  work- 
n^en  while  engaged  in  hazardous  employment,  and  further  avers  that  Clif- 
ford Olson  was  killed  while  engaged  in  the  iwrformancc  of  his  duty,  ami 
while  within  the  course  of  business  of  his  employer. 

There  is  one  assignment  of  error  only  that  requires  any  consideration. 
It  is  that  the  court  erred  in  granting  defendant's  motion  made  at  the 
close  of  apiK'llant's  case,  that  the  jury  l>c  directed  to  return  a  verdict  in 
defendant's  favor  for  a  dismissal  of  the  action.  IMaintiff  bases  his  right 
to  maintain. the  action  c»n  section  S32X  C.  L..  as  amended  by  chapter  106 
of  the  Session  Laws  of  1917.  which  gives  him  that  right  where  there  is  a 
cause  of  action  under  section '8321.  But  one  of  the  principal  questions 
in  the  case  is  whether  the  right  of  action  under  8321  is  alH>lished  by  the 
chactment  of  the  Workmen's  Compensation  Act. 

That  the  plaintiff  is  the  father  of  Clifford  Olson  is  not  controverted, 
and  neither  are  the  facts  relative  to  the  injury  which  caused  the  death 
of  Clifford  Olson.  Taking  all  evidence  into  consideration,  and  assuming 
it  to  be  true,  and  assuming  for  the  present  that  plaintiff  had  a  right  of 
action  unde^  chapter  39,  and  under  sections  9  aml-ll  of  the  Compensation 
.Act,  can  it  be  said  that  the  trial  court  di<l  not  en  in  holding  that  the 
defendant  as  a  niiittcr  cf  law.  was  not  negligent  where  the  proof  shows 
that  he  permitted  a  loaded  revolver  to  remain  in  a  cash  drawer  in  his 
store,  which  was  in  charge  of  CliWord  Olson  and  young  Clements  during 
4iis  absence,  and  where  the  defendant  knew  the  revolver  was  loaded,  and 
that  it  had  been  loaded  for  a  year  or  two  prior  to  the  fatal  shot  and  in- 
jury, and  further,  where  he  knew  that  young  Clements  was  somewhat 
careless  and  negligent,  and  where  he  knew,  or  must  be  held  to  have 
known,  that  a  hrearm.  a  revolver,  when  loaded,  is  a  dangerous  instru- 
mentality to  leave  in  any  location  where  it  would  be  accessible  to  boys 
of  as  tender  years  as  these.  He  knew,  or  should  have  known,  that  their 
curiosity  would  have  been  aroused,  and  that  to  lx)ys  of  their  ages  a  gun 
or  firearm  of  any  kftid  is  usualjy  very  attractive — they  have  ah  almost 
uncontrollable  desire  to  handle,  examine,  and  experiment  with  the  same — 
and  we  think  the  testimony  is  sufficient  to  show  that  the  defendant  knew 
these  things,  and  that  he  told  Clifford  Olson  alx)Ut  the  gun,  and  warned 
'him,  but  did  not  tell  young  Clements  about  the  gun,  or  give  him  any 
warning. 

[3]  We  are  of  the  opinion  that  the  court  could  not  say,  as  a  matter 
of  law,  in  the  circumstances  *  in  this  case,  the  defendant's  acts  did  not 
constitute  actionable  negligence  where  injury  resulted  to  one  by  the  dis- 
charge of  the  revolver  while  in  the  hands  of  one  of  the  youths,  and. 
further,  where  it  appears  the  defendant  reasonably  should  have  ap- 
prehended the '-consequences  which  ensued.  As  was  said  in  the  crfse  of 
Sullivan  v.  Creed.  2  British  Ruling  Cases,   163 : 

**.M1  third  party  cases  are  difficult,  because,  in  tracing  the  claim  of 
cause  and  effect,  circumstances  often  make  it  almost  impossible  to  dis- 
ting^sh  between  a  flaw  and  a  break,  or  tor  say  whether  the  intervention 
of  the  third  party  has  not  so  far  predominated  in  bringing  about  the  in- 
jury as  to  make  it  right  to  say  that  the  act  of  an  original  party  was  not 
an  effective  cause  of  the  ultimate  result." 

Likewise,  in  the  case  at  bar,  the  shot  tired  which  injured  and  killed 
Clifford  Oison  was  not  fired  by  the,  defendant,  but  by  young  Clements,  a 
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tlurd  party;  lH|t  he  could  not  have  fired  the  fatal'shot  if  the  plaintitf  had 
not  carelessly  and  negligently  permitted  the  loaded  revolver  to  be  where 
it  was.  and  whiere  young  Qements,  who  was  known  to  defendant  to  be 
careleiss  and  reckless,  had  access  to  it.  The  carelessness  and  negligence 
of  the  defendant  in  this  respect  was  iii  reality  the  proximate  cause  of  the 
injury. 

The  fact^  above  stated  are  wholly' undisputed,  and  it  seems  that  the 
defendant  should  have  apprdiended  that  it  Wa$  dangerous  to  ,the  public 
to  keep  a  loaded  revolver  where  this  was,  knowing  £at  it  was  a  dsu^er- 
ous  instrumentality,  which,  even  in  tiie  hands  of  one  experienced  in  its 
use,  must  be.  handled  with  great  car(e  in  order  to  have  due  regard  to  the 
safety  of  others,  and  knowing  further  that  instinctively^,  the  -ordinary- 
youth  is  attracted  to  it. 

We  are  of  the  opinion  that  there  is  sufficient  evklence  of  defendant's 
negligence  iii  the  respect  hef einbef ore  stated  as  to  require  that  questkm  to 
be  submitted  to  a  jury,  and  that  it  was  for  it  to  determine  under  aU.the 
evidence  whether  the  defen<fant*  was  negligent,*  or  if  he  should*  liave' 
apprehended  the  consequences  which  did,  result  by  his  having  placed  the 
loaded  revolver  where  he  did  place  it,  which,  in  fact,  was  in  a  place 
where  the  two  youths  would  be  expected  at  tiipes  to  resort  in  the  dis- 
charge of  their  duties — that  is,  in  the  cash  drawer. 

At  the  commencement  of  ^e  trial  defendant  objected  'to  the  intro- 
duction of  any  evidence  on  th^  ground  that  sufficient  fac6  were  not 
stated  in  the  complaint  to  constitute  a  cause*  of  action,  for  the  reason 
that  section  11  of  chapter  162  of  the  Session  Laws  of  1919  .is  exclusive, 
and  that  it  conferred  no  right  on  the  father,  "but  only  on-  -the  personal 
representatives  of  the  deceased,  to  bring  an  action.  The  court  overruled 
the  objection,  and  permitted  the  trial  to  proceed,  but  required  ^aintiff 
to  elect  on  which  cause  of  action  he  based  his  right  to  recoverl  •  Pfiun- 
tiff  elected  to  proceed  Under  the  first  cause  of  action. 

The  trial  court,  at  the  conclusion  of  plaintiff  s -case,  found,  as  a  mat- 
ter of  law,  that  there  was  insufficient  evidence  to  establish  negligence  on 
the  part  of  the  defendant,  and  directed  a  verdict  in  his  favor.  This,  we 
think,  was  reversible  error. 

[4]  Section  11,  iii  so  far  as  necessary  to  be  here  set  out  at  lengtfi, 
provides : 

"Employvrs  subject  to  diis  act,  who  shall  fail  to -comply  with  the 
provisions  of  sections  six  and  seven  hereof,  shall  not  be  entitled  to  the 
benefits  of  this  act  during  the  period  of  such  noncompliance,  but  shall  be 
liable  to  their  employees  for  damages  suffered  by  reason  of  injuries  sus- 
tained in  th^  course  of  employment,  and  also  to  the  personal  representa- 
tives of  such  employees  where  death  results  from  such  injuries." 

The  defendant  did  fail  to  comply  with  sections  6  and  7,  and  hence 
was  not  entitled  to  the  bene6ts  of  the  act  during  the  period  of  noncompli- 
ance. He  thus  became  liable  in  an  action  at  law  for  damages  occasioned 
hy  his  negligence,  if  any,  and  that!  action  would  be  .such  als  provi<ted  by 
section  8321,  CL.  1913. 

If  it  be  s^  conceded,  as  we  think  it  must,  that  such  right  of  action 
against  the  employer  in  tfie  conditions  mentioned  in  section  11  still  re- 
mains, we  think  the  action  may  be  brought  in  the  manner  provided  by 
section  8323,  C.  L.,  as  amended  by  .chapter  106  of  the.  Session  Laws  of 
1917.  In  other  words,  the  right  of  action  being  preserved,  so  are  .the 
remedies  to  enforce  it:  hence  we  think  the  father  .was  the  proper  party 
to  maintain  the  action. 

We  are  of  the  opinion  that  plaintiffs  jfirst  cause  of  action  is  a  proper 
one,  that  he  has  legal  right  to  maintain  it,  and  that  the  question  of  de- 
fendant's negligence,,  under  the  evidence,  is  a.  question  of  fact  for  the 
jury. 
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The  judgment  from  which  appeal  was  taken  is  reversed,  and  the  case 
is  remanded  for  a  new  trial.  Appellant  is  entitled  to  his  costs  and  dis- 
bursements on  appeal 

Birdzell,  J.,  concurs. 

BsoNsoN,  J.  (concurring  specially).  [5]  Section  1,  c.  162,  Laws 
1919   (Workmen's  Compensation   Fund),  provides  as   follows: 

"The  state  of  North  Dakota,  exercising  herein  its  police  and,  sover- 
eign powers,  hereby  declares  that  the  prosperity  of  the  state  depends  in  a* 
large  measure  upon  the  well-being  of  its  wag^  workers,  and,  therefore, 
for* Workmen  injured  in  hazardous  employments,  and  their  families  and 
dependents,  sure  and  certain  relief  is  hereby  provided  regardless  of  ques- 
tions of  fault  and  to  the  exclusion  of  ev/ery  other  remedy,  proceeding  or 
compensation,  except  as  otherwise  provided  in  this, act;  and  to  that  end 
all  civil  actions  and  civil  causes  of  action  for  such  personal  injuries  and 
all  jurisdiction  of  the  courts  of  the  state  over  suth  causes  are  herein 
abolished  except  as  in  this  act  provided." 

Section  11  provides  as  follows: 

**Employei:s  subject  to  this  act  who  shall  fail  to  comply  with  the 
provisions  of  sections  six  and  seven  hereof  shall  not  be  entitled  to  the* 
benefits  of  this  act  during  the  period  of  such  noncompliance  but  shall  be 
liable  to  their  employees  for  damages  suffered  by  reason  of  injuries  su^ 
tained  in  the  course  of  employment,  and  also  to  the  personal  representa- 
tives of  such  employees  where  death  results'  from  such  injuries,  and  in 
such  action  the  defendant  shall  not  avail  himself  or  itself  of  the  follow- 
ing common-law  defenses : 

"The  defense  of  the  fellow-servant  rule,  the  defense  of  the  assump- 
tion of  risk  or  the  defense  of  contributory  negligence." 

Section  20  provides  as  follows: 

"When  an  injury  or  death  for  which  compensation  is  payable  under 
this  act  .shall  have  been  sustained  under  drcumtances  creating  in  some 
other  person  than  the  North  Dakota  workmen's  compensation  fund  a 
l^[al  liability  to  pay  damages  in  respect  thereto,  the  injured  employee,  or 
his  dependents,  may,  at  his  or  their  option,  either  claim  compensation  un- 
der this  -act  or  obtain  damages  from  or  proceed  at  law .  against  such  other 
person  to  recover  damages." 

It  is  the  contention  of  the  defendant  that  the  (Compensation  Act 
abrogates  all  remedies  and  causes  of  action  theretofore  existing  by  stat- 
ute, for  death  by  unlawful  act.  and  permits  cmly  the  remedies  and  causes 
of  action  stated  in  such  act;  that  section  11  ot  this  act  denominates  only 
the  personal  representative  as  the  proper  party  to  maintain  an  action  for 
death  of  the  employee,  against  the  employer.  It  may  be  conceded  that 
the  personal  representative  is  a  proper  party  to  maintain  such  action. 
However,  pursuant  to  the  terms  of  the  statute,  is  the  maintenance  of  an 
action  l>y  one  of  the  dependents  excluded  ?  I  am  of  the  opinion,  pursuant 
to  section  20  thereof,  that  the  maintenance  of  an  action  by  a  dependent 
of  the  employee  is  not  excluded,  but.  on  the  ^contrary,  is  specifically  per- 
mitted. In  this  case  the  father  is  a  dependent,  and.  pursuant  to  the  evi- 
dence introduced,  was,  in  fact,  a  dependent  of  his  deceased  son. 

From  the  record  it  appears  that  the  defendant,  a  storekeeper,  had  in 
his  employ  the  deceased  son.  16  years  of  age,  and  another  boy,  13  years 
of  age.  These  boys  at  times  were  left  in  charge  of  the  store.  The 
loaded  revolver  was  left"  or  permitted  to  be  left,  by  the  employer  in.  i* 
cash  dfawet  to  which  the  boys  were  directed  to  resort  when  necessary  in 
trading  operations'.  There  it  had  not  been  casually  placed;  there  it  had 
been  for  years.  Assuredly  the  inference  of  fact  might  be  drawn  that  it 
was  tficre.for  purposes  of  the  employer's  business.  .,The  employer  had 
warned  the  deceased  son<  about  this  r'^volver.  He  eave.-no  warning  to  tlje 
other  boy.  On  the  day  when  plaintiff's  son  was  killed!  then,  for  the  first 
time,  the  other  boy  knew  of  the  presence  of  this  revolver  in  such  cash 

41 ^Vol.  IX— Comp. 
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drawer.  It  appears  in  the  evidence  that  the  employer  knew  and  stated 
that  this  other  boy  was  a  little  careless  and  reckless.  In  view  of  the  re- 
lation of  master  and  servant  existing  between  the  storekeeper  and  ^ 
boys,  and  the  duties  thereby  imposed  upon  such  master,  may  it  be  said, 
as  a  matter  of  law,  upon  this  record  that  the  master  was  free  from  negli- 
gence in  the  performance  of  his  duties?  I*  am  of  the  opinion  that  it  was 
for  the  jury  to  fitad,  as  a  matter  of  fact,  whether  the  master,  in  the  per- 
formance* of  his  legal  duties,  exercised  reasonable  care,  in  view  of  the 
circumstances  and  the  youth  of  the  boys,  ii;i  permitting  such .  revolver  to 
be  left  in  such  cash  drawer,  accessible  to  such  boys,  without  warning  or 
instruction  to  each  of  the  boys  knowing  the.  careless  and  reckless  char-* 
acteri5tics  of  the  younger  boy.  See  40  Cyc.  873;  Ewing  v.  Lanark  Fuel 
Co:.  65  W.  Va.  726.  65  S.  E.  200,  29  L.  R.  A.  (N.  S.)  487;  Southern  Paci- 
fic Co.  v.  Hetzer.  135  Fed.  272,  68  C.  C.  A.  26,  1  L.  R.  A.  ,(N.  S.)  288; 
18  R.  C.  L.  565-572.  The  judgment  should  be  reversed,  and  a  new  trial 
granted. 

Christianson,  J.  (concurring  specially).  [6],  As  indicated  in.  the 
opinion  prepared  by  the  Chief  Justice  and  Mr.  Justice  Bronson,  one  of 
the  two  controlling  questions  presented  on  this  appeal  is  whether  the 
•  Workmen's  Compensation  Act  bars  the  plaintiff  from  maintaining  an 
action  for  the  death  of  his  son.  Both. opinions  make  reference  to  section 
11  of  the  Workmen's  Compensation  Act    That  section  reads  as  follows: 

"Employers  subject  to  this  act,  who  shall  fail  to  comply  with  the 
provisions  of  sections  six  and  seven  hereof,  shall  not  be  entitled  to  the 
benefits  of  this  act  during  the  period  of  such  noncompliance,  but  shall 
be- liable  to  their  employees  for  damages  suffered  by  reason  of  injuries 
sustained  in  the  course  of  employment,  and'  also  to  the  personal  represent- 
atives of  such  employees  where  death  results  from  such  injuries,  and  in 
such  action  the  defendant  shall  not  avail  himself  or  itself  of  the  follow- 
ing common-law  defenses: 

"The  defense  of  the  fellow-servant  rule,  the  defense  of  the  assump- 
tion of  risk  or  the  defense  of  contributory  negligence. 

"And  such  employers  shall  also  be  subjett  to  the  provisions  of  sec- 
tion eight. 

"Any  employee  whose  awployer  has  failed  to  comply  with  the  pro- 
visions  of  section  six  and  seven  hereof,  who  has  been  injured  in  the  course 
of  his  employment,  wheresoever  such  infurv  has  occurred,  or  his  dep'end- 
ents  in  case  death  has  ensued,  may,  in  lieu  of  proceedings  against  ,Am 
employers  by  cizHl  action  in  the  court,  file  his  application  with  the  Work- 
men's Compensation  Bureau  for  compensation  in  accordance  with  'the 
terms  of  this  act.  and  the  Bureau  shall  hear  and  determine  sudi  applica- 
tion for  compensation  in  like  manner  as  in  other  claims  before  the  Bu- 
reau; and  the  amount  of  the  compensation  which  said  Bureau  may  as- 
certain and  determine  to  be  due  to  such  injured  employee,  or  to  his  de- 
pendents in  case  death 'has  ensued,  shall  be  paid  by  such  employer  to  the 
person  eiftitlied  thereto  within  ten  days  after  .receiving  notice  of  the 
amount  thereof  as  fixed  and  determined  by  the  Bureau;  and  in  the  event 
of  the  failure,  neglect  or  refusal  of  the  employer  to  pay  such  compen- 
sation to  the  person  entitled  thereto,  within  said  period  of  ten  days, 
the  same  shall  constitute  a  liquidated  claim  for  damages  against  stich 
employer  in  the  amount  so  ascertained  and  fixed  by  the  Bureau,  which 
with  an  added  penalty  of  fifty  per  cent,  may  be  recovered  in  an  action 
in  the  name  of  the  state  for  the  benefit  of  the  person  or  persons  entitled 
to  the  same." 

Laws  1919,  c.  162,  §  11. 

The' contention  of  the  defendant  is  that  .by  virtue  of  section  1  of  the 
Compensation  Act,  all  rights  of  action  formerly  existing  were  abolished; 
that  such  rig^hts  of  action,  and  such  only,  'now  exist  as^  are  prescribed 
by  that  act;  that  by  .virtue  of  section  11  of .  the  act,  the  personal  repre- 
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sentative  alone  may  maintain  an  action  ia  case^  the  injury  results  in  death. 
It  seems  to.  me  that  the  last  contention  ignores^  the  portion  of  section  11 
which  I  have  italicized.  That  portion  clearly  recognizes  that  the  de- 
pendents may  nuuntain  an  action  in  case  of  death.  See  25  R.  C.  L.  p. 
979,  The  complaint  in  this  case  alleges,  and  the  proof  shows,  that  the 
,  father  was  a  dependent;  of  his  deceased  son  with^in  the  purview  of  the 
^  Workmen's  Compensation  Act  In  other  words,  N^e  complaint  alleges, 
and  the  proof  shows,  that  the  action  is  brought,  by  one  whom  the  Com- 
pen$ati<Mi  Act  expressly  recognizes  as  having  the  right  to  maintain  such 
action. 

I  also  agree  with  my  Associates  that,  under  the.  evidence  in  this  case, 
it  is.  a  question  for.'  the  jury  whether  the  death  of  -Clifford  Olson  was 
caused  by  the  negligence  ot  the.  defendant 

R<»iNSON.  J.  (dissenting).  In  this  case  there. is  no  occasioh  for 
passing  the.  "buck"  to  the  jury.  The- facts  are  not  in  dispute.  Defendant 
fcept  a  loaded  revolver  in  a  desk  where  he  had  a  perfect  right  to  keep  it. 
One  of  two  employees  wrongfully  took  the  revolver,  and  by  accident  shot 
the  other,  a  son  of  the  plaintiff.    It  was  purely  an  accident 

•  On  Petition  for  Rehearing. 
Bkonson,  J.  The  defendant  has  filed  an  able  petition  for  rehearing. 
Among  other  filings  he  earnestly,  contends  that  the  writer,  in  his  specially 
concurring  opinion,  has  misconstrued  the  meaning  and  application-  of 
section  20,  quoted  in  such  opinion.  He  contends  that  section  20  confers 
a  right  of  action  upon. dependents  only  in  case  of  an  injury  or  death  for 
which  compensation  ^  is  pasrable  under  the  ^ct.  not  in  cases  where  com- 
pensation, is  provided  in  the  act ;  that  compensation  is  payable  under  the 
act  only  in  case?  where  the  employer  has  contributed  his  assessment  to 

,  the  Compensation  Fund;  that,  under  section  10  of  the  act,  it  can  only  be 
disbursed  to  such  employees  of  employj&rs  as  have  paid  into  the  fund 
the  premiums -applicable;  that  this  section,  therefore,  refers  to  that  class 
of  cases  where  the  employer  has  paid  his  assessment,  and,  by  reason 
thereof,  (compensation  has  become  payable  to' the  employee  or  his  depend- 
ents, and,  where  an  injury  having  occurred  through  the  willful  act  or 
negligence  of  some  other  person,  a  right  of  action  for  damages  is  given 
against  such  other  persfon.  The  contentions  are  not  without  merit  and 
require,  by  their  able  presentation,  consideration.  However,  technical 
reasoning  should  not  override  the  intent  and  purview  of  the  act  to  allow 
a  remedy  for  a  wrongful  act  If  the  defendant  had  complied  with  the 
terms  of  the  Compensation  Act  manifestly  compensation  would  have 
been  payable  under  the  act  to  the  dependents  of  the  deceased  boy.  Sec- 
tion 6  of  the  act  requires  ev^ry  employer  to  contribute  to  the  fund.     It 

•  relieves  such  employer,  so  contributing,  from  all  liability  for  personal 
iinjuries  or  death,  sustained  by  his  employees,  and  the  persons  ^titled  to 
compensation  under  the  act  shall  have  recourse  therefor  onty  to  the  North 
Dakota  Compensation  Fund,  and  not  to  the  employer.  Section  9  of  the 
act  likewise  relieves  employers  who  comply  with  the  provisions  of  said 
section  6  from  liability  to  respond  in  damages  at  common  law  or  by 
statute  for  injury  or  death  of  any  employee,  wherever  occurred,  with 
the  exception  that  it  does  not  apply  to  minors  employed,  in  violation  of 
law,  in  which  case  both  remedies  shall  be  applicable.  These  sections  are 
followed  by  section  20,  quoted  in  the  special  'concurring'  opinion.  This 
section  20  provides  that,  when  death  for  which  compensation  is  payable 
under  the  act  shall  have  been  sustained  under  circumstances  creating  in 
some  other  person  than  the  Compensation  Fund  a  legal  liability  to  pay 
damages  in  respect  thereto,  his  dependents  may  at  ^  their  option,  either 
claim  compensation  under  the  act  or  obtain  damages  from,  or  proceed 
at  law  against,  such  other  person  to  recover  damages.     It  is  clear  that 
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under  the  act  the  defendant  is  that  other  person  against  whom  there  ex- 
ists a  legal  liability' to  pay  damages;  that  legal  liability  is  provided  under 
the  terms  of  sections  6,  9,  and  11.  The  only  reason  why  compensatioD 
under  the  act  is  not  payable,  if  not  payable  in  fact,  is  because  the  defend- 
ant failed  to  comply  with  the  terms  of  the  act  In  law,  compensation  is 
payable  under^the  act  because  it  "was  a  duty  of  the  defendant  to  comply 
with  the  terms  thereof.  It  is  unnecessary  to  determine  the  liability  of  the 
Compensation  Fund  because  it  is  not  involved  in  the  instant  case.  I 
therefore  adhere  to  the  conclusion  that  the  maintenance  of  an  action  by 
the  dependent  of  the  employee  is  not  excluded  by  the  act. 
Petitioh  for  rehearing  should  be  denied. 


INDUSTRIAL  COMMISSION  V.  DRAKE.     (No.  16849.) 

(Supreme  Court  ol  Ohio.    Dec.  20,  1921.) 

134  Northeastern  Reporter,  465. 

(Syllabus  by  the  Court) 

1.  MASTER  AND  SERVANT  —  AMOUNT  OF  COMPENSATION 

TO  PARTLY  DEPENDENT  PERSONS  DISCRETIONARY. 

Section  1465 — 82,  (^eral  Code,  classifies  dependent  persons  into  two 
classes,  to  wit,  those  wholly  dependent  and  those  partly  dependent  By 
thjs  provisions  of  that  section  a  discretion  is  lodged  in  the  Industrial 
Commission  permitting  an  award  to  partly  dependent*  persons  equal  to 
the  maximum  award  allowed  to  wholly  dependent  persons,,  provided  that 
in*  the  ca^e  of  partly  dependent  persons  the  award  does  not  exceed  the 
m^imum  of  $5000,  The  classification  necessarily  contemplates  that  the 
maximum  award  should  be  made  to  partly  dependent  persons  only,  in 
especially  meritorious  cases. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  -§  386.) 

2.  MASTER  AND  SERVANT— DISCRETION.  AND  DUTY  VESTED 

IN  INDUSTRIAL  COMMISSION.  DEVOLVES  UPON  COURT 

OR  JURY  ON  APPEAL. 

Upon  appeal  the  same  discretion  and  duty  which  were  originally 
lodged  in  .the  Commission  devolve  upon  the  court  or  j'ury  hearing  the 
appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec-  Dig.  §  417[5].) 
-   Plough,  Robinson,  and  Matthias,  JJ.,  dissenting- in  part 

.  Error  to  Court  of  Appeals.  Mahoning  County. 
Proceedings  under  the  XVorkmen's  Compensation  Li»w  by  Charles  L 
Drake  for  compensation  for  death  of  .his  father,  Charles  Drake,  opposed 
by  the. American  Railway  Construction  Company,  employer.  Award  for 
claimant  by  court  of  common 'pleas  on  appeal  from  order  of  Industrial 
Commission  denying  compensation,  affirmed  by  the  Court  of  Appeals,  and 
employer  brings  error.  .  Judgments  of  cbiirt-  of  common  pleas  and  ot  the 
Court  of  Appeals  reversed,,  and  cause  remanded  to  court  of  common 
pleas,  with  instructions. 

Charles  Drake,  prior  to  March  16,  1918,  was  employed  by  the  Ameri- 
can Railway  Construction  Company,  and  on  or  about  that  date,  while  en- 
gaged in  the  course  of  the  duties  of  his  employment  as  a  section  roan  and 
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Go&stnictioii  worker,  was  itijured  and  killejt  The- American  Railway 
Construction  Company  had  complied  with  the  Workmen's  CompenssCtion 
Law  (Gen.  Code,  §§  1465-^37  to  1465—106)  Ipr  paying  the  required  pre- 
mium into  the  state  intorance  fund.  The  accident  being  reported  to  the 
Industrial  Commission,  the  Commission  found 'that  the  deceased  was  in- 
jured and  killed  in  the  course  of  his  .employment  and  ordered  that  the  - 
medical  and  funeral  expenses  be  paid.  Thereaft(^  Charles  L.  Drake,  a 
son  of  the  deceased,  filed  an  application  for  compensation  on 'account  of 
the  death  N>f  his  fatiier;,said  application  being  filed  on  or -about  April  6, 
1918.  The  application ,  was  heard  by  the  Commission  August  23,  1918^ 
and  was  denied  on  the  ground  that  Charles  L.  Drake  was  not  dependent 
'upon  the  deceased  at  the  .time  of  his  injuries  and  death.  Thereupon  an 
appeal  was  entered  and  the  cause  came  on  for  trial  m  the  court  of  com- 
mon pleas  of  Mahoning  county.  Certain  facts  were  stipulated  as  follows: 
That  the  son  was  not  residing  with  the  father  at  the  time  of  the  father's 
death  and  had  not  ben  residing  with  him  for  two  years  prior  thereto,  but 
was  residing  during  all  of  that  time  with  his  grandmother  in  the  state 
of  Indiana;  that  duriiig  the  year  1916. the  deced«it,  Charles  Drake,  con- 
tributed toward  the  support  of  iht  son  the  sum  of  $350;  that  during  the 
year  1917  up  to  August  of  that  year  $200  had  been  contributed ;  and  that 
nothing  was  contributed  thereafter.  In  addition  to  the  agreed  facts  the 
undisputed  evidence  discloses  that  the  wife  of  the  decedent  obtained  a 
divorce  more  than  two  years  Before  his  death;  that  although  there. wks 
no  court  order  requiring  the  father  to  support  or  maintain  the  child,  the 
custody  of  the  "child  was  awarded  to  the  mother;  and  that  there- was  an 
indefinite  promise  made  by  the  father  to  pay  something  toward  the  ^up- 
pprt  and  maintenance  of  the  child  if  permitted  to  visit  him.  Charles  L. 
Drake,  the  son,  was  12  years  old  at  the  time  of  the  hearing,  and  the  de- 
c^ent  was  43  years  old  at  the  the  time  of  his  death.  His  earnings  aver- 
aged $17.92  per  week.  It  does  not  appear  that  the  motiher  contributed 
anything  to  the  support  of  the  child,  but  that  the  support  which  the  child 
rc^ceived,  over  and  above  the  contributions  from  .the  father,  was  contri- 
buted by  the  grandmother  with  whom  the  child  was  living. 

Upon  trial  of  the.  case  no*  jury  was  demanded,  and  the  cause  was 

heard  by  the  court,  who  awarded  compensation  in  the  sum  of'  $11.94  per 

week  for  a  period  of  416'  weeks  from  the  date  of  the  injury,  and  also 

.  the  costs  of  the  proceeding,  and  made  an  alk>wance  of  $1,250  as  attorney 

fees  to  the  attorneys  for  me  claimant. 

John  G.  Price,  Atty.  Gen.,  H.  H.  Hull,  Pros.  Atty.,  of  Youngstown, 
and  R.  R.  ^urmehly,  of  Columbus,  for. plaintiff  in  error. 

McKain  &  Ohl  and  Carl  Armstrong;  all  of  Youngstown,  for  defend-  • 
ant  in  error. 

Marshall,  C.  J.     Although  the  claim  was  refused  in  toto  by  the 
Commission^  it  is  only  cohtend«l  in  this  coUrt  that  the  judgment  rendered 
in  favor :  of  the  claimant  is  excessive  and  exceeds  the  amount  aUowed  by ' 
law,  and  that  the  attorney  fees,  taxed  against  the  Commission  afe -exorbi- 
tant: 

The  court  of  common  pleas  made  a  finding  that  the  claimant  was 
only  partially  dependent  upon  ttie  deceased  at  the  time  of  his  death,  but 
nevertheless  made  an  allowance  «qual  to  the  maximum  allowance  which 
could  have  been  allowed  if  the  finding  had  been  that  the  claimant  was 
wholly  dependent  We  are  cited  to  3ie  provisions  of  section  1465 — 82, 
General  Code  (107  O.  L.  450),  and  especially  to  paragraphs  2  and  3  of 
•  that  section,  as  follows: 

**2,  If  there  are  wholly  dependent  persons  at  the  time  of  the  death, 
the  payment  shall  be  sixty-six  and  two-thirds  per  cent  of  the  average 
weekly  wages,    ♦    *    *    and  to  continue  for  the  remainder  of  the  period 
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between  the  date  of  the  death  and  eight  years  softer  the  date  of  the  injury 
and  not  to  amount  to  more  than  a  maximum  of  five  thousand  dollars, 
nor  less  than  a  minimum  of  two  thousand  dollars. 

**3.  II  there*  are  partly  dependent  persons  at  the  time  of  the  death, 
the  payment  shall  be  sixty-six  and  two-thirds  per  cent  of  the  average 
weekly  wages,  *  ♦  ♦  and  to  continue  for  all  or.  such  portion  of  the 
period  of  eight  years  after  the  date  of  the  injury,  as  the  board  in  each 
case  may  determine,  and  not  to  amount  to  more  than  a  maximum  of  live 
thousand  dollars/' 

It  will  be  seen  by  reference  to  the  above-q^ioted  section  that  the 
amount  of  the  weekly  payment  in  each  instance  wjll  be  the  same  and  that 
the  only  difference  is  that  pertaining  to  the  period  over  which  the  pay- 
ment shall  extend,  and  it  is  specifically  provided  that  it  shall  "continue 
fof  all  or  such  portion  of  the  period  of  eight  years  after  the  date  of  the 
injury,  as  the  board  in  each  case  may  determine^  and  not  to  amount  to 
more  than  a  maximum  of  five  thousand  dollars." 

[1,  2]  Although  the  difference  in  compensation  between  cases  of  per- 
sons wholly  dependent  and  persons,  partly  dependent  is  confined  to  one 
feature,  it  nevertheless  clearly  appears  that  the  Legislature  has  created 
two  separate  and  distinct  classes  in  the  same  enactment,  under  para- 
graphs separately  stated  and  numbered,  an<J  the  conclusion  is  therefore 
irresistible  that  the  classification  was  not  intended  to  be  a  vain  and  mean- 
ingless thing.  It  necessarily  follows  that  the  Legislature  intended  that 
certain  distinctions  should  be  made,  and  although  a  discretion  was  re- 
posed in  the  Commission,  it  cannot  be  held  to  be  an  arbitrary  discretkm, 
but  rather  a  judicial  discretion,  and  therefore  the  product  of  a  careful 
oonsideration  of  all  the  facts  in  each  case,  keeping  clearly  in  mind  the 
distinction  bctweeh.  persons  wholly  dependent  and  those  partly  dependent, 
and  also  keeping  clearly  in  mind  all  the  other  sections  of  the  chapter  per- 
taitiing  to  the  same  subject,  including  the  provisions  of  section  1465--68, 
General  Code,  which  are  in  substance  that  the  compensation  awarded  shall 
be  "for  loss  sustained  on  account  of  such  injury  or  death." 

'  This  cause  was  heard  by  the  ^  court  of  common  pleas  upon  appeal 
from  an  adverse  order  of  the  Commission,  the  case  being  heard  by  the 
court  withotit  any  jury  havini^  been  demanded,  and  upon  the  evidence 
submitted  the  court  of  eonmion  pleas  made  a  finding  .that^  the  claimant 
was  only  partially  dependent  upon  the  deceased  at  the  time  of  his  death. 
This  court  may  not  properly  inquire  into  the  consideratidh  which  caused 
the  court  of  common  pleas  to  reach  the  conclusion  of  partial  dependency. 
The  question  before  this  court  is  whether  upon  the  finding  of  fact. of 
a  condition  of  partial  dependency  the  court  of  common  pleas  was  justified 
in  making  an  order  that  the  claimant  was  entitled  to  receive  the  full 
maximum  allowance  to  partial  dependents,  which  is  equivalent  to  the 
maximum  allowance  to  persons  wholly  dependent. 

Naturally,  if  the  classification  made  by  paragraphs  2  and  3  of  sec- 
tion 1465 — 82,  General  Code,  is  to  be  observed,  and  the  distinctions  therein 
hiade  between  persons  wholly  dependent  and  those  partly  dependent  are 
to  have  any  practical  effect,  the  undisputed  facts'  must  bt  looked  to  to 
determine  whether  a  sound  discretion  has  been  exercised.  The  undis- 
puted facts  in  this  case  are  that  a  boy  in  his  teens,  sound  in  mind  and 
body,  was  being  only  partly  maintained  by  the  decedent,  the  greater  por- 
tion of  his  support  being  contributed,  by  his  maternal  grandmother.  It 
therefore  ^clearly  appears  that  the  "loss  sustained"  is  far  less  than  two- 
thirds  *of  the  weekly  wage. of  the  decedent.  Therefore  the  legal  question 
presented  is  whether  in  the  exercise  of  a  sound  discretion  the  court  could 
properly  award  the  full  maximum  allowance  payable  to  persons  wholly 
dependent.  This  court  cannot  help  wondering, what' allowance  would  have 
been  made  by  the  court  of  common  pleas  if  the  decedent  had  left  "a 
widow  and  a  number  of  small  children  with  whom  he  was  living  at  the 
time  of  his  death. 
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In  cases  where  a  discretion  is  lodged,  the  maximum  award  should 
not  be  made  u^^less  the  case  is  especially  meritorious.  If  the  court  of 
common  pieas  had  found  as 'a  fact  thr  ^  the  claimant  was  wholly  depend- 
ent, a  question  of  greater  difficulty  wr  aid  be  presented ;  but  having  found 
that  the  claimant  was  only  partly  r  ependent,  and  the  legislative  intent 
•being- clear  that  some  distinction  was  intended  to  be  drawn  between  per- 
sons* wholly  dependent  and  persons  partly,  dependent,  the  maximum  al- 
lowance should  be  reserved  for  ca^es.  more  meritorious  than  the  undis- 
puted facts  of  this  case  disclose. 

[31  The  Industrial  Commission  evidently  rejected  the  claim  on  the 
ground  that  the  decedent,  at  the  time  of  the  divorce  proceedings,  did  not 
become  obligated  to  the  support  of  his  son.  and  that  he  had  never  in  fact 
fully  supported  and'  maintained  hin(i.  In  this  the  Commission  undoubtedly 
erred  because  it  has  been  held  by  this  court  in  the  case  of  State  v. 
Stouffer,  65  Ohio  St.  47,  60  N.  E.  985,  that  the  obligation  of  the  father  is 
not  excused  on  the  ground  that  tlie  custody  of  a  child  has  been  a^K^arded 
to  a  divorc^  wife  in  a  suit  where  no  order  w^s  made  for  allowance  and 
'support  of  children.  The  court  of  common  pleas  was  therefore  justified 
in  making  an  award. 

This  court  is  of  -the  opinion  that  the  award  of  the  maximum  allow- 
ance is  not  justified  under  the  facts  of  this  case,  and  yet  it  is  not  the 
proper  province  of  this  court  to  fix  the  amount.  But  the  cause  should  be 
remanded  to  the  court  of  common  pleas  to  be  reheard  and  a  proper  award 
made,  which,  upon  a  consideration  of  the  evidence,  and  ih  the  true  spirit 
of  the  sections  of  the  statutes  above  quoted,  will  properly  reflect  the 
**loss  sustained." 

It  must  at  all  times  be  borne  in  mind,  and  it  is  proper  to  remark 
in  disposing  of  this  case,  that  the  Workmen's  Compensation  Law  involves 
the  collection  and  disbursement  of  funds,  for  the  equal  and  ratable  benefit 
of  claimants,  and  that  a  successful  administration  of  the  law  demands 
that  every  claimant  should  receive  all  that  he  is  fairly  entitled  tcj;  but 
it  is  equally  important  that  no  clainiant  should  be  awarded  a  sum  in  ex- 
cess of  that  to  which  he  is  fairly  entitled.  The  state  insurance  fund  is 
in  the  nature  of  a  trust  fund  to  be  administered  for  the  benefit  of  work- 
men who  suffer  injury,  and  for  the  dependents  of  those  who  suffer  death, 
in  the  *course  of  employment.  The  disbursements  pursuant  to  awards 
made  by  the  Industrial  Commission,  and  judgments  rendered  in  favor  of 
claimants  upon  appeal  from  the  orders  of  the  Commission,  are  in  the 
nature  of  a  distribution  of  the  trust  funds  under  the  control  of  the 
Commission  among  those  entitled  thereto.  No  one  would  contend  that 
the  awards  and  judgments  are  full  in  compensation  for  losses  sustained. 
Pain  and  suffering  are  not  compensated.  Neither  can  punitive  damages 
be  awarded.  The  purpose  of  the  acts  is  to  only  partly  reimburse  for  the 
impairment  of  earning  capacity,  on  the  theory  that  such  partial,  reim- 
bursement swithout  expense  or  delay  and  without  the  uncertainties  of  liti- 
gation is  more  desirable  than  the  opportunity  of  full  compensation  for 
all  loss  and  damages  at  the  hands  of  courts  and  juries,  with  the  attend- 
ant delays,  risks,  and  expenses.  While  the  fund  is  created  by  premiums 
paid  by  employers,  it  must  not  be  assumed  that  such  fund  can  be  made  to 
meet  the  payment  of  unjust  claims  without  an  iniujstic*  bein*^  done  to 
just  claimants  as '  well  as  to  all  workmen  who  may  never  make  claims. 
While  the  premium  is  paid  by  employers,  in  the  last  analysis  it  amounts 
to  a  deduction  from  the  wages  due  tH^  workmen  to  create  a  fund  to  be 
administered  for  their  benefit  It  is  stated  in  the  title  of  the  j*ct  wherein' 
the  state  insurance  fund  was  created  that  the  fund  is  created  for  the 
benefit  of  injured  and  dependents  of  killed  employees^  and  to  provide  for 
the  administration  of.  such  fund.  It*  is  not  a  pension  or  a  hoii*^tv  or 
charity,  bu\  in  the  strictest  scse  a  mutual  insurance  in  whirh  benefits  are 
payable  out  of  a  fund  created  by  contributions  from  a  larcre  number  of 
possible /beneficiaries,  where  it  is   hoped  and   expected   that   only  a   few 
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will  become  actual  beneficiaries.  Insurers  and  insured  are  members  o! 
the  s^e  class,  and  all  are  similarly  and  equally  interested  in  a  fair  and 
equitable  adjustment  of  claims.  This  can  be  brought  about  only  by  strict 
uniformity  of  administration,  and,  in  those  cases  where  a  discretion  is 
lodged,  1^  such  discretion  being  soundly  and  judicially  exercised.  Apy 
unjustified  generosity  in  favor  of  one  claimant  must  oiiterate  as  an  in- 
.  justice  to  all  other  claimants,  because  the  fund  is  to  that  extent  improp- 
erly depleted.  It  is  therefore  very  necessary  that  trial  courts  and  Jo- 
nes, as  well  as  the  Industrial  Commission,  shall  exercise  the  utmost  cau- 
tion and  care  in  making  awards  of  compensation- 
It  is  further  claimed  as  error  in  this  case  that  there  was  an  abuse  of 
discretion  by  the  court  of  common  pleas  in  the  award  of  an  excessive 
allowance  of  compensation  for  services  of  legal  counsel.  While  this 
court  will  recognize  the  fact  that  the  trial  court  has  better  means  of 
forming  a  judgment  of  the  value  of  attomeys*^  services,  yet  Ac  record 
discloses  that  very  little  testimony  was  introduced  and  very  little  time 
consuified,  either  in  the  preparation  or  presentation  of.  the  case,  and 
withotit  attempting  to  fix  the  value  of  the  services  this^^urt  is  of  the 
opinion  that  the  amount  awarded  was  greatly  in  excess  of  ^  just  and 
reasonable  allowance. 

For  the  foreg^oing  reasons  the  judgments  of  the  •court  of  common 
pleas  and  of  the  Court  of;  Appeals  will  be  reversed,  and  the  cause  re- 
manded to  the  court  of  common  pleas  for  further  proceedings  in  ac- 
cordance with  this  opinion. 
Judgments  reversed. 

Johnson,  Wanamaker,  and  Jones,  JJ.,  concur. 
Hough,  Robinson  and  Matthias,  J  J.,  concur,  in  propositions  2  and  3 
of  the  syllabus,  but  not  in  the  judgment. 


McALESTER  COLLIERY  CO.  v.  STATE  INDUSTRIAL  COMMIS- 
SION BT  AL.    (No.  1247L) 

(Supreme  (x>urt  of  Oklahoma.    Jan.  17,  1922.    Rehearing  Denied  Feb. 

14.  1922.) 

204  t^adfic  Reporter  630. 

(Syllabus  by  the  Court) 
1.  MASTER    AND    SERVANT  —  COMPENSATION   LAW  UBER- 

ALLY  CONSTRUED. 

The  Workmen's  Compensation  Law  is  remedial  legislation  and  is  iot 
the  benefit  of  the  workmen  and  the  state,  and  should,  at  all  times,  be 
broadly  and  liberally  construed  so  as  to  effectuate  its  purpose. 

(For  other  cases,  see  Master  and  Ser\"ant,  Dec  Dig.  §  348.) 

Z  MASTER  AND  SERVANT— FINDINGS  OF  FACT  IN  COMPEN- 
SATION CASE  CONCLUSIVE. 
Under  section  10  of  the  act  this  court  must  accept  the  facts  as  f^^^ 

by  the  Commission,  but  from  the  facts  thus  found  it  may  draw  its  o^ 

conclusions  of  law. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417|7].) 
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3.  MASTER  AND  SERVANT— MO  r  I  ON  FOR  ADDITIONAL  FIND- 

ING IN  COMPENSATION  CASE  PERMISSIBLE. 

If,  however,  the  facts  found  by  the  Commission  arc  not  in  accord  • 
with  the  judgment  of  either  party  as  to  what  the  findings  of  fact  should 
be,  or  is  not  as  full  as  desired,  either  party  may,  by  motion  or  petition, 
request  of  the  Commission  a  further  and  additional  finding. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  412.) 

4.  MASTER  AND  SERVANT  — COMPENSATION  PROCEEDINGS 

INCLUDED  IN  RECORD. 

The  record  upon  which  the  cause  must  be  determined  in  this  court  is 
sL  certified  copy  of  the  award  or  decision  of  the  Commission  attached  to 
the  petition  of  the  complainant,  and  the  pleadings  filed,  if  any,  by  the  de- 
fendant to  the  petition  and  the  Industrial  Commission. 

(For  jotfier  cases,  see  Master  and  Ser\'ant  Dec  Dig.  §  417 [4 J<].) 

5.  MASTER   AND    SERVANT  —  COURT    CANNOT   WEIGH    EVI- 

DENCE IN  COMPENSATION  CASE. 

The  decision  of  the  State  Industrial  Commission  is  final  as  to  all 
questions  of  faot,  and  this  court  has  no  authority  to  weigh  the  evidence 
upon  which  any  finding  of  fact  is  based. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[7].) 

Appeal  from  the  .State  Industrial  Commission ;  Baxter  Taylor, 
Chairman. 

Proceeding  by  Leonard  Darby  under  the  Workmen's  Compensation 
Law  for  an  awanl  ipr  personal  injuries,  opposed  by  the  McAlester  Col- 
liery Cx>mpany,  employer.  From  an  award  of  the  Industrial  Commission^ 
the 'employer  appeals.    Affirmed. 

C.  C.  Null,  of  Hartshorne,  for  petitioner. 

E.  C.  Mariahclli.  of  McAlester.   for  respoiident  Darliy. 

Johnson,  J.  This  is  an  appeal  to  this  court  to  review  an  a;ivard  of 
the  State  Industrial.  Commission. 

[1]  In  1915  the  Legislattire  enacted  what  is  known  as  the  Workmen's 
Compensation  Law  (I^ws  1915,  c  246).  Legislation  of  similar  character 
has  been  enacted  by  many  of  the  states,  they  coming  to  recognize  that  per- 
sons employed  in  hazardous  undertakings  where  liability  to  injury  is  great 
are  entitled  to  a  more  speedy  and  effectual  remedy  for  redress  of  their 
injuries  than  tliat  ordinarily  provided  by  the  rules  of  regular  court  pro- 
cedure, and  that  numerous  strictures  of  the  common  law  should  be  re- 
moved. This  legislation  is  remedial,  and  is  for  the  benefit  of  the  work- 
men and  .the  state,  and,  should  at  all  times  be*  broadly  and  liberally  con^ 
stnted  so  as  to  effectuate  its  purpose.  Scotfs  Case,  117  Me.*  436,  104  Atl. 
794;  Fidelitv  &  (Guaranty  Co.  v  .Wickline,  103  Nd>.  21,  170  N.  W.  193. 
6  A.  L.  R,  1267;  «olt  Lumber  Co.  v.  Ind.  Com..  168  Wis.  381,  170  N.  W. 
366;  Ri.sh  v.  Iowa  Portiand  Cement  Co..  186  Iowa,  443,  170  N.  W.  532; 
Elks  V.  Conn.  186  Iowa,  48.  172  N.  W.  173;  Pater  v.  Superior  Steel  Co.. 
365  Pa.  244.  106  Atl.  202;  Am.  Ind.  C6.  v.  Dinkiiis  (Tex.  Civ.  App.)  211 
S.  W.  949;  Mahowald  v.  Thompson-Starrett  Co.,  134  Minn.  113.  158  N. 
W.  913.  159  N.  W.  565;  Appeal  of  Hotel  Bond  Cx>.,  89  Coon.  143,  93  Atl. 
245;  Packett  v.  Mooretown  Creamery  Co..  91  Vt*  97,  99  AU.  6^  L.  R. 
A.  1918F.  173. 

{2]  The  act  at  page  593  also  creates  what  is  known  as  the  State 
Industrial  Commission,  which  has  exclusive  original  jurisdiction  in  all 
cases  arising  tMer  it    Sections  10.  11,  and  13  of  article  2  provkle: 
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"Sec  10.  The  decision  of  the  Commission  shall  be  final  as  to  all 
questions  of  fact,  and  except  as  provided  in  section  13  of  this  article,  as 
to  all  questions  of  law. 

**Sec  11.  In  any  proceeding  for  the  enforcement  of  a  daiqi  for  com- 
pensation under  this  act,  it  shall  be  presumed  in  the  absence  of  substantial 
evidence  to  the  oontrary: 

**1.    That  the  claim  comes  within  the  provisions'  of  this  act 

'*2.    That  sufBcient  notice  thereof  was  given. 

*'3.  That  the  injury  was  not  occasioned  by  the  willful  intention  of  the 
injured  employee  to  bring  about  the  injury  of  himself  or  of  another. 

"4.  That  the  injury  did  not  :result  solely  from  the  intoxication  of  the 
injured  employee  while  on  duty. 

**5.  That  the  injury  did  not  result  directly  from  the  willful  failure  of- 
the  injured  employe  tp  use  a  guard  or  protection  against  accident  fur- 
nished for  liis  use  pursuant  to  any  statute  or  by  order  of  die  Labor  Com- 
missioner.** 

"Sec  13.  The  award  or  decision  of  the  Commission  shall  be  final  .and 
conclusive  upon  all  questions  within  its  jurisdiction  between  the  parties, 
unless  witihin  30  days  after  a  copy  of  such  award  or  decision  has  been 
sent  by  said  Commission  ta  the  parties  affected,  an  action  is  commenced 
in  the  Supreme  Court  of  the  state  to  review  such  award  or  decision.  Said 
Supreme  Court  shall  have  original  jurisdiction  oi^  such  action,  and  is  au- 
thorized to  prescribe  rules  for  the  commencement  and  trial  of  the  same 
Such  action  shall  be  commenced  by  filing  with  the  clerk  of  the  Supreme 
Court  a  certified  copy  of  the  award  or  decision  of  the  (!!ommission  at- 
tached to  the  petition  by  the  complainant  ^vherein  the  complainant  or  pe- 
titioner shall  make  his  assignments  or  specifications  as  to  wh^ein  said 
award  or  decision  is  erroneoSis  and  illegal.  Said  j>roceeding  shall  be  heard 
in  a  summary  manner  and  have  precedence  over  all  other  civil  cases  in 
such  court,  except  preferred  Corporation  Commission  appeals.  The  Com- 
mission shall  be  deemed  a  party  to  jsuch  proceeding  and  the  Attorney 
General;  without  extra  compensation,  shall  represent  the  Cbmmisstoo 
therein.  Such  action  shall' be  subject  to  the  law  and  practice  applicable 
to  other  civil  actions  .cognizable  in  said  court  Uptei  the  final  determir 
nation  of  said  action  in  which  the  award  or  decision  of  the  Commission  is 
sought  to  be  reviewed,  the  Commission  shall  make  an  x>rder  or  decision  in 
accordance  with  the  judgment  of  said  court" 

On  the  24th  day  of  Jijine,  1921,  the  State  Industrial  Commission,  in 
^accordance  with  the  provisions  of  the  law  and  the  power  conferred  upon 
it  thereby,'  made  an  award  in  the  case  at  bar,  and  found  and  decided  as 
a  fact  that  the  claimant  herein  was  injlired  on  the  4th  day  of  Ijovember, 
1920,  while  in  the  course  of  and  growing  out  of  his  emloyment  with  the 
respondent;  that  3aid  ii\jury  was  accidental^  and.  as  a  result  thereof  the 
claimant  sustained  the  loss  of  hi^  left  arm,  and  one-half  of  his  second 
finger,  and  the  third  finger  of  the  right  hand;  and  that  his  wages  at  the 
time  of  his  injury  amounted  Jo  $7.50  per  day,  and  drew  frqm  said  findings 
of  fact  the  legal  oonclnsion  that  the  claimant  is  entitled  to  compensation 
for  250  weeks  for  the  loss  of  his  left  arm;  for  15  weeks  for  the  loss  of 
one-half  of  his  second  finger,  and  for  20  weeks  for  the  loss' of  his  third 
finger  at  the  rate  of  $18  per  week,  together  with  all  medical  and  hospital 
expenses  incurred  by  reason  of  the  injury* 

To  review  said  award,  petitioner  on  the  18th  day  of  July,  1921,  filed 
his  petition  in  this  co"rt.  with  certified  copy  of  said  award  attached,  and 
assigns  only  one  sperificatton  of  error,  which  is  as  follows: 

**Yoiir  petitioner  world  further  show' the  court  that  the  ^id  order 
and  judement  of  "the  said  Sjate  Industrial .  Commission  is  not  supported 
by  the  facts  and  is  contrary  to  law." 

Under  section  10.  art.  2.  of  the  act  this  .court  must  accept  the  facts  as 
found  by  the  Commission,  but  from  the  facts  thus  found  't  may  draw  its 


Digitized  by  VjOOQIC 


i922,]  WHITEHEAD  C  M.  CO.  v.  STATE  IND.  COM.  (Okla.)       6^1 

own  independent  conclusions  of  law.  It  cannot  weigh  the  evidence  to  as^ 
certain  whether  or  hot  it  supports  the  facts  found  by  the  Commission. 
The  finding  of  fact  by  the  Commissioh  is  binding  upon  this  court  where 
there  is  competent  evidenoe  to  support  it  Whether  the  fs^cts  found  con- 
stitute a  cause  of  recovery  i&  a  question  of  law  to  be  decided,  by  this  court 

In  discussing  this  question,  the  court,  in  the  case  of  Choctaw  Portland 
Cement  Co.  et  al.  v.  Lamb  et  al.,  79  Okl.  109,  189  Pac.  750,  in  an  opinion 
by  Mr.  Justice  Raia  y,  said : 

"The  decision  of  the  [State  Industrial]  Commission  is  final  as  to  all 
questions  of  fact,  and  this  court  is  not  authorized  to  weigh. the  evidence 
upon  whidi  kny  finding  of  fact  is  based." 

The  same-  rule  has  been  announced  in  Board  of  Commissioners  of 
Qeveland  County  v.  Barr  et  al..  173  Pac.  f06;  Stephenson  v.  Stote  In- 
dustrial Commission  et  al.,  79  Okt  228.  192  Pac.  580;  Rafulerson  V.  State, 
Indusitrial  Commission  et  al.,  6  OkL  8,  183  Pac.  880  Boo^  &  Flinn  v. 
Cook  et  al.,  79  Okl.  ?80,  193  Pac.  Z6;  MuUen  v.  MitchoU,  No.  11627,  19? 
Pac  17I«  not  offidally  reported;  the  Board  of  County  Comniisioners  of 
Okmulgee  County,  Okl.,.  v.  State  of  Oklahoma  upon  relation  of.  W.  C 
Jackson  et  al.,  No.  11,914,  201  Pac  998,  filed  the  Istt  day  of  Novemf>er, 
1921,  and  not  yet  officially  reported. 

-  [3]  If,  however,  the  facts  found  by  the  Commission  are  not  in  accord 
with  the  judgment  of«either  party  as  to  what  the  finding  of  fact  should, 
be,' or  is  not  as  full  as  desired,  either  party,  may^  by  motion  or  petition, 
request  of  the  Commission  a  furth^  and  additional  finding. 

[4-6]  While  this  court  .Is  a  coixrt  of  original  jurisdiction  under  the 
act  yet  it  is  only  for  the.  purpose  of  reviewing  the  award  and  decision  of 
the  Commission,  and* this  review,  shalhbe  by  filing  with  the  clerk  of  the- 
ccrust  a  oertified  copy  of;  the  award  or  decision  of  the  Commission  at- 
tached to  the  petition  of  the  party  complaining,  in  which  shall  be  set  fortji 
the  errors  of  the  Commission  of  which  he  complains. 
.  The  Commission  shall  be  deepi^ed  A  party,  represented  by  the  Attorney 
General,  to  defend  its  action.  It'mayiile  an  answer  or  their  pleading,  as 
it  chooses;  if  it  does  not  do  so  its  defense  v^ill  be  treated  as  though  it 
and  its  action  necessarily  and  on .  purpose  presented  the  ^defense  of  the 
defendant  to  the  petition  for  /eview,  although  he  may  plead  independently 
if  he  so  de^res. 

Upon  the  record  as  thus*  made  in  this  court,  the  decision  or  award'  of 
the  Commission  must  be, reviewed.  Rule  6  of  the  rules  prescribed  for 
review  of  cases  arising  under  this  act  provides  for  bringing  up  the  records 
of  the  Commission  for  review.  ' 

The  awarfl  of  the  .State  Industrial  Commission  h  affirmed,  and  the 
cause  remanded,  to  be  proceeded  with  in  accordance  with  this  opinion. 

Pitchf ord.  V.  C  7-.  and  Kane.  McNeill.  Nicholson,  Elting,  and  Ken- 
namer,  J  J.,  concur. 


WHITEHEAD  COAL  MINING  .CO.  et  al.  v.  STATE  INDUSTRIAL 
COMMISSION  ET  AL.     (No.  12347.) 

(Supreme  Court  of  Oklahoma.     Feb.  14,  1922.) 

204  Pacific  Reporter  905! 

(Syllabus  by  the  Court) 
1.  MASTER  AND  SERVANT  — TERMINATION  OF  DISABILITY 

MUST  APPEAR  ON  >IOtlON  Vo  DISCONTINUE  TX)MPEN- 

SATION. 

Where  an  employee  has  been  injured  in  the  course  ot  kis"  emloyment- 
and  is  granted  an  -award  by  the  State  Industrial  CommissfoR  under  the 
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Workmen's  Compensation  Act  <Laws  1915,  c  246) ,  it  is  not  error  for  the 
State  Industrial  Commission  to  ovemile  a  motion  to  discontinue  such 
compensation,  when  it  appears  from  the  evidence  that  the  disability  has 
not  finally  terminated.- 

(F'or  other  cases,  see  Maste-  and  Servant,  Dec  Dig.  §  419.) 

2.  MASTER  AND  SERVANT— REFUSAL  TO  DISCONTINUE  COM- 
PENSATION SUSTAINED. 
The  evidence  examined,  and  held,  that  it  supports  the  order  of  the 

State  Industrial  Commission. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  419.) 

Appeal   from  State  Industtial  Commission. 

Proceeding  by  Lee  Williams  for  an  award  under  the  Workmen's  Com- 
pensation Act,  opposed  by  the  Whitehead  Coal  Mining  Company,  em- 
ployer, and  the  Consolidated  Underwriters,  insurer,  and  from  an  order  of 
the  Industrial  Copimission  making  the  award,  the  employer  and  insurer 
appeal.    Aiflirmed. 

Simpson,  Hummer  &  Foster,  of  Henryetta,  and  Breck  Moss,  of  Okla- 
homa City,  for  appellants. 

R.  E.  Wood.  Asst.  Atty.  Gen.,  for  appellees. 

MiLi^ER,  J.  This  is  an  appeal  from  an  order  of  the  State  Industrial 
Commission,  made  on  the  5th  day  of  May,  1921,  overruling  the  motion 
of  the  Whitehead  Coal  Mining  Company,  a  corporation,  and  Consolidated 
Underwriters,  to  discontirtue  the  compensation  allowed  to  Lee  Williams. 
The  Whitehead  Coal  Mining  Company,  a  corpoation,  and  Consolidated 
L^derwrtters  have  appealed  from  the  order  of  the  State  Industrial  Com- 
mission overrfuHng  their  motion,  and  appear  here  as  petitioners. 

Lee  Williams  operated  a  cutting  machine  in  tiie  coal  mine  of  the 
Whitehead  Coal  Mining  Company.  On  the  22d  day  of  June,  1920,  while 
in  the  employ  of  said  coal  mining  company,  in  the  course  ot  his  employ- 
ment he  was  injured  by  some  rock  falling  upon  him  which  rendered  him 
unconscious  Ifor  several  hours.  The  most  apparent  injury  was  to  his  hand. 
He  was  awarded  compensation  at  the  rate  of  $18  per  week,  to  be  com- 
puted from  the  22d  day  of  June,  192X),  the  date  of  the  injury,  and  continue 
said  weekly- payments  tuitil  the  final  termination  of  the  disability,  or  until 
otherwise  ordered  by  the  Commission. 

In  October,  \920,  the  petitioners  in  this  cOui;t  filed  a  motion  with  the 
State  Industrial  Commission  to  discontinue  said  payments.  Thereafter  a 
Rearing  was  had,  testimony  taken,  and  on  the  5th  day  of  May,  1921,  the 
State  Industrial  Commission  made  its  order,  which  in  part  reads  as  fol- 
lows: 

^  "That  the  clai.  ant's  disability  had  not  terminated  due  to  the  injury 
that  he  received  on  the  22d  day  of  June,  1920,  while  in  the  employ  of  the 
Whitehead  Coal  &  Mining  Company.    The  Commission  further  finds : 

"That  the  motion  to.  discontinue  compensation  should  be  overruled. 

"It  is  therefore  ordered :  ;  That  the  motion  of  the  respondent  and  in- 
surai^e  carrier  to  discontinue  compensation  be  overruled  and  the  award 
heretofore  made  on  the  9th  day  of  August,  1920,  recorded  in  Journal  42, 
pa^  268,  be  and  the  same  shall  remain  in  f*.:"   '.rc^  and  effect" 

The  petitioners  contend  that  the  order  of  the  Commfssion  continuing 
the  compensation  of  the  respondent  is  not  based  upon  any  evidence  and 
that  the  Commission  has  no  po^'er  to  make  a  finding  without  competent 
evidence. 

[1]  We  have  examined  the  record  in  this  case,  and  the  record  faib  to 
show  that  Lee  Williams  has  ever  fully  recovered  fi-om  the  injury  he  re^ 
ceived  in  the  course  of  his  employment  on  the  22d  day  of  June,  1920l    It. 
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is  admitted  that  he  was  injured,  and  until  the  di3ai*ilit7  caused  by  such 
injury  terminates,  the  State  Industrial  Commission  has  no  authority  to 
discontinue  the  compensation  except  by  the  lapse  of  time  pcovided  for  in 
the  statute  according  to  the  particular  disability. 

[2]  The  order  of  the  State  Tndustral  Commission  overruling  Ae  mo- 
tion of  petitioners  to  discontinue  the  compensation  is  fully  sustained  by 
the  evidence,  and  is  hereby  affirmed. 

Pitchford,  V.  C  J.,  and  McNeill,  Elting,  Kennamer,  and  Nicholson, 
JJ.,  concur. 


FERDISKO  V.  W.  F.  TRIMBLE  &  SONS  CO.  it  al. 

(Supreme  Court  of  Pennsylvania.  Jan.  3,  1922.) 

116  Atlantic  Reporter,  142. 

MASTER   AND    SERVANT— COMMUTED   COMPENSATION    TO 

WIDOW   ON  .REMARRIAGE   FOR   BENEFIT    OF   HERSELF 

AND  MINOR  CHILDREN. 

Workmen's  Compensation  Act  art  3,  §  307,  as  amended  by  Act  June 
26,  1919  (P.  L.  642,  §  2,  par.  7;  Pa.  St  1920,  §  22000),  requiring  em- 
ployer  to  pay  widow  on  remarriage  ''the  then  value  of  the  .compensation 
payable  to  her  during  one-third  of  the"  balance  of  compensation,  period 
does  not  require  employer  to  pay  widow,  on  her  remarriage,  a  commuted 
sum  for  her  own  use,  and  pay  the  children  during  die  balance  of  the  com* 
pensation  period  from  the  date  of  such  remarriage,  but  merely  provides 
for  payment  of  weekly  compensation  to  wife  during  one-third  of  the 
balance  of  the  period,  for  Uie  support  of  herself  and  children,  and  for 
payment  to  children  from  time  of  the  last  payment  to  wife. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  386[4].) 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County;  Stephen 
Stone,  Judge. 

Proceedings  under  the  Workmen's  Compensatiori  Act  by  Annie  Fer- 
disko  for  compensation  for  death  of  John  Ferdisko,  her  husband,  op- 
posed by  the  W.  F.  Trimble  &  Sons  Company,  employer,  and  the  iEtna 
Life  Insurance  Company  and  the  Travelers'  Insurance  Company,  insur- 
ance carriers.  Award  for  claimant  approved  by  the  court  of  common 
pleas  and  employer  and  insurance  carriers  appeal.  Order  of  common 
pleas  modified. 

Argue?!  before  Moschzisker,  C.  J.,  and  Frazer,  Walling,  Kephart, 
Sadler,  and  SchafFer,  J  J. 

John  M.  Reed  and  Frank  P.  Martin,  both  of  Pittsburgh,  for  appel' 
lants. 

William  D.  Grimes  and  Austin  L.  George,  both  of  Pittsburgh,  for 
appellee. 

Sadler.  J.  John  Ferdisko  was  killed  while  engaged  in  the  regular 
course  of  business  of  the  Trimble  &  Sons  Company,  leaving  to  survive 
him  a  widow  and  five  minor  chilcben.  In  December  of  the  same  year  a 
claim  petition  was  presented,  the  wife  having  in  the  meantime  ^remar- 
ried. An  award  of  compensation  was  made  to  begin  as  of  June  28,  1920. 
To  the  widow  was  given  60  per  cent,  of  the  wages,  not  exceeding  $20, 
this  being  the  rate  fixed  by  the  Act  of  *1915  (June  2,  1915;  P.  L.  736), 
as  amended  by  Act  June  26,  1919,  §  307,  par.  4  (P.  L.  642;  Pa.  St  1920, 
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§  21999).  The  allowance  was  directed  to  be  paid  until  Novemjber  25, 
IS^,  the  date  of  the  remarriage.  An  additional  award  was  made  to'  her 
of  40  per  cent  for  one-third  of  the  remaining  300  weeks,  under  the 
proviso  in  paragraph  7  of  section  307  of  the  Act  of  1919  (section  22000), 
and  pf '60  per  cent  from  the*same  date  to  the  minor  children,  until  the 
end  of  the  300-week  period,  \ht  allowance  being  then  reduced  in  accord- 
ance with  the  terms  of  this  act,  continuing,  however,  in  each  case  until 
the  age  of  sixten  was  reached.  An  appeal  was  taken  from  this  ruling  of 
the  board  to  the  court  of  common  pleas,  which  approved  the  finding.  This 
decision  we  are  asked  to  review. , 

The  difficulty  which  has  arisen  is  due  to  the  amending'  Act  of  1919. 
Under  the  terms  of  the  earlier  legislation  the  widow  became  entitied  to 
^compensation^  f or  300  weeks.  .This  sum  was  for  the  support  of  herself 
and  children,  and  not  exclusively  for  her  own  benefit  If  the  award  to 
her  was  commuted,  the  minor  children  were  entitled  to  protection,  for 
their  interests  were  likewise  affected.  In  Lovasz  v.  Carnegie  Steel  Co., 
266  Pa.  84.  86,  109  Atl.  601,  we  said: 

"While  the  compensation  .payable  as  stated  intervals  is  given  to  the 
wkbw.  this  does  not  vest  in  her  the  absolute  right  to  squander  the  money 
afkl  deprive  the  children  of  the  support  intended  ^by  the  law,  as  the  Stale, 
acting  through  ohe  of  its  designated  ag^cies,  will,  when  called  upon,  see 
that  the  fund  is  properly  allied.  It  is,  therefore,  an  incorrect  stjite- 
ment  to  say  she  can  refuse  to  spend  the  money  for  care*  and  maintenance 
of*  ^e  childrien  and  leave  them  without  such  attentkm." 

If  she  remarried,  the  payn\ent  to  her  ceased  at  once,  and  was  applied 
thereafter  for  the  benefit  pf  the  minors  alone;  it  being  apparentiy  as- 
sumed that  the  new  relationship  would  interfere  with  the  furnishing  of 
proper  support  to  the  children.  , 

This  leflFislattive  4X>licy  was  modified  by  the  Act  of  I9l9  (section  ;307. 
par*  7),  which  now  directs: 

''Provided,  however,  t|iat  upon  the  remfirriage  of  any  widow,  other 
than  an  nonresident  alien  widow,  the  employer  shall  pay  to  such  wklow 
the  then  value  of; the  compensation  payable  to  her,  during  one-third  of 
the  perio'd  during  which  compensation  then  remains  payable  but  not  ex- 
ceeding one  hundred  weeks,  calculated  in  accordance  with  the  provi- 
sions t>f  section  three  hundred  sixteen  of  this  article.** 

TheMeamed  court  below  was  of  the  opink>n  that  this  gave  to  the 
widow  a  commuted  sum  for  her  own  use,  and  continued  at  the  same  tinfe 
the  full  compensation  for  the  children  during  the  balance  of  the  300- 
week  period,  and  thereafter  at  diifferent  rates  until  the  age  of  16  i^as 
reached.  To  so  hold  would  subject  the  employer  to  in  additional  finan- 
cial burden,  brought  abput  through  no  fault  of  his  own.  The  language 
of  the  amending^  act  does  not  justify  the  inference  that  such  was  the 
purpose.  Additional  woids  would  have  to  be  added  to  reach  that  con- 
clusion, an^  this  will  not  be  done  unless  necessary  to  carry  out  a  plain 
legislative  intent    Catlin  v.  Pickett  &  Co ,  262  Pa.  351.  105  Atl.  503. 

Under  the  earlier  law,  the  compensation  ceased  entirely  upon  remar- 
riage. The  result  was  to  discourage  the  widow  from  such  section,  -and 
encourage  in  place  thereof  the .  formation  of  illicit  relationships,  so  that 
the  payments  should  not  be  lost  It  was  to  remedy  this  situation  that 
the  new  plan  was  devised.  Instead  of  having  all  payments  withdrawn 
from  her,  though  presumably  her  minor  children  will  still  be  in  her  care, 
a  commuted  sum'  was  provided  for  assistance,  it  may  be.  in  forming  the 
new  household..  It  is  to  be  kept  in  mind  that  the  original  compensation 
was  not  for  her  sole  benefit,  but  for  the  joint  support  of  the  family.  She 
had^ut  a  fractional  interest  in  the  pasrQients,  though  receiving  them  all. 
Originally,  she  lost  even  that  portion  when  she  remarried,  but  now^  is  per- 
mitted to  retain  part  for  a  limited  period  of  time. '  The  .care  of  the 
children  must  continue  as  well,  and  the  moneys  paid  must  be  used  also 
f5r  their  maintenance.     Paragraph  7,  further  amending  the  Act  of  1915, 
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permits  the  board  to  appoint  a  g^uardian  when  necessary  to  protect  them^ 
or  to  direct  payments  to  the  "surviving  'parent,  requiring  a  bond,  with  an 
accounting  of  receipts  and  disbursements,  to  insure  proper  _applicatiun 
of '  the  fund. 

The  doubt  which  has  arisen  in  this  case,  as  to  the  effect  of  the  pro- 
viso, is  largely  caused  by  the  language  of  the  sentence  following  it 
which  reads: 

"If  the  compensaHon  payable  under  this  section  to  any  person  shall, 
for  any  cause,  cease,  the  compensation  to  the  remaining  persons  entitled 
thereunder  shall  thereafter  be  the  same  as  would  have  been  payable  to 
theth  had  they  been  the  only  persons  entitled  to  compensation  at  the  time 
of  the  death  of  the  deceased." 

The  use  of  the  word  "thereafter"  has  been  taken  by  the  court  below 
as  conclusively  indicating  that  the  award  to  the  minors  shall  begin  as  «oi 
the  date  of  the.  remarriage,  and  the  making  of  the  commuted  payment  to 
the  widow;  but  the  section  as  a  whole  must  be  considered  in  searching 
for  the  legislative  purpose.  The  'clause  in  question  is  the  same  as  that 
appearing  in  paragraph  9,  §  307,  of  the  Act  of  1915.  Wlhen  there  used  it 
was  appropriate,  for  all  interest  of  the  widow  ceased  with  the  remar- 
riage, and  the  children  acquired  from  that  date  the  right  to  the  entire 
award.  Here,  the  situation  differs,  for  the  widow  receives  a  sum  for  a 
further  period,  but  for  use  of  the  entire  family,  as  if  she  had  not  remar- 
ried. A  contrary  construction  would  lead  to  increased  burdens  ilpon  the. 
employer,  which  the  act  shows  no  purpose  to  assess. 

It  follows  that  the  .final  order  of  the  common  pleas  must  be  modified 
as  to  the  amounts  awarded;  therefore  it  is  now  decreed  that  Annie. Fer- 
disko  is  to '  be  paid  compensation,  at  the  rate  of  60  per  cent  of  $20  per 
week,  from  June  28,  1920,  to  November  25,  1920,  with  interest;  and  a 
like  sum  for  92"/m  weeks  thereafter,  for  the  support  of  herself  and 
children,  calculated  in  accordance  with  the  provisions  of  section  316  of 
the  Workmen's  Compensation  Act  of  1915  (Pa.  St  1920,  §  22013).  From 
the  expiration  of  this  period,  September  14,  1922,  at  the.  rate  of  60  per 
cent  of  $20,  or  $12,  to  Mary,  Catherine,  John,  Rosa,  and  Anthony  Fcr- 
disko,  to  December  5,  1924^  when  Mary  becomes  16  years  of  age;  then 
at  the  rate  of  $10  to 'the  other  children,  until  Mirch  27,  1926,  the  end  of 
the  300-week  period.  From  that  date,  compensation  is  awarded  to  Carth- 
erine,  John,  Rosa,  and  Anthony,  at  the  rate  of  45  per  cent  of  $20^  pr  $9, 
per  week  until  May  28,  1927,  when  Catherine  becomes  16;  then  u)  the 
remaining  three  at  35  per  cent,,  or  $7-  per  week,  until  July  10,  1929, 
when  John  reaches  the  age  of  16;  then  to  Rosa  and  Ant)iony  at  25  per 
cent  of  $20  per  week,  or  $5,  until  December  11,  1931.  and  from  that  date 
at  the  rate  of  15  per  oent.,  or  $3,  to  Anthony,  until  MartSh  15,  1933,  when 
he  attains  the  age  of  16. 


MILLERS'  INDEMNITY  UNDERWRITERS  v.  GREEN  et  al. 

(No.  1899.) 

(Court  of  Civil  Appeals  of  Texas.    Amartllo.    Feb.  1,  1922.     Rehearing 
Denied  March  J,  1922.) 

237  Southwestern  Reporter.  979. 

1.  MASTER  AND  SERVANT— "DEPP:NDENT  PARENTS"  WITH- 
IN COMPENSATION  LAW  INCLUDES  THOSE  PARTIALLY 
•   DEPENDENT. 

In  proceedinifs  by  parents  to  recover  compensation  for  the  drath  o| 
their  son.  involving  the  issue  as  to  whether  they  were  "dependent"  parents 
within  Workmen's  Compensation  Law  (Vernon's  Ann.  Civ.  St  Supp.  1918, 
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art  5246-?16),  il;  was  proper  to  submit  the  issue  in  language  calling  for  a 
finding  as  to  whether  the/  were  "dcpend«if  wholly  or  in  part"  on  his  U- 
bor,tnstead  of  a  finding  as  to  whether  they  were  "dependent"  upon  htoL 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  388.) 
Series,  Dependent) 

3.  MASTER  AND  SERVANT  —  C  JMPENSATION  AWARD  OF 
LUMP  SUM  RFSTS  IN  DISCRETION  OF. TRIAL  COURT. 
Under  Workmen's  Compensation  Law  (Vernon's  Ann.  Qv.  St  Snpp. 
1918^  art  5346-^),  authorizing  an  award  of  a  lump  sum  settleniettt  in 
special  cases  where,  in  the  judgment  of  the  board,  manifest  hardship  and 
in  justice  would  otherwise  result,  the  dedsioa  of  the  question  is  coo^ 
mitted  to  the  judgment  of  the  board  or  to  that  of  the  district,  court  in  case 
of  transfer  of  the  proceedings,  and  the  court's  submission  of  the  question 
to  the  jury  will  not  be  reviewed  unless  there  is  a  manifest  abuse  of  dis- 
cretion. 

(For  odier  cases,  see  Master  and  Servant  Dec  Dig.  §  418[5].) 

4:  MASTER   AND    SERVANT  — ISSUE  AS  TO  COMPENSATION 

AWARD  IN  LUMP  SUM  HELD  PROPER. 

Under  Workmen's  Compensation  Law  (Vernon's  Ann.  Gv.  St  Supp. 
1918,  art.  5246—33),  authorizing  an  award  of  a  lump  sum  in  special  cases 
where,  in  the  judgment  of  the  board,  manifest  hardship  and  injustice  would 
otherwise  result,  the  submission  of  the  issue  as  to  whether  the  failure  to 
pay  a  lump  sum  would  work  a  manifest  hardship  and  injustice  on  the 
daimants  was  not  erroneous  in  failing  to  include  in  the  submission  of  the 
issue  the  question  as  to  whether  it  was  a  ''special  case." 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[5].) 

6.  MASTER  AND  SERVANT  —  OBJECTION  TO  COMPUTATION 
OF  COMPENSATION  HELD  NOT  AVAILABLE. 
In  proceedings  brought  to  the  district  court  under  the  Workmen's 
Compensation  Act,'  the  objection  in  the  motion  for  new  trial  that  the 
judgmeilt  did  not  follow  the  pleadings  nor  the  verdict,  and  was  not  in 
accordance  with  die  law,  was  not  sufficient  to  call  iht  court's  attention  to 
an  error  in  computing  the  lump  sum  awarded  as  compensation,  and  the 
objection  was  not  available  on  appeal. 

(For  other  cases,  see  Master  and  Servant.  Dec  Dig.  §  418[3l.) 

Appeal  from  District  Court,  Moore  (x)unty;  W.  I.  (}amewell.  Special 
Judge. 

Proceeding  by  Robert  F.  Green  and  others  against  the  Millers'  In- 
demnity Underwriters  before  the  Indnstrial  Accident  Board  for  an  award. 
Case  transferred  to  the  district  court,  from  whose  judgment,  awarding 
Robert  F.  Green  and  wife  compensation,  the  Millers'  Indemnity  Underwrit- 
ers appeals.    Affirmed. 

Neth  L.  Leachman  and  H.  P.  I^wther,  bodi  of  D&llas,  for  appellant 
Engelking  &  Dotson,  of  Electra,  for  appellees. 

BoYCE,  J,  This  is  an  appeal  by  the  Millers'  Indemnity.  Underwriters 
from  a  judgment  awarding  Robert  F.' Green  and  his  wife,  Ora  E.  (jreen, 
compensation  under  the  Workmen's  Compensation  Law  of  this  state  (Ver- 
non's Ann.  Civ.  St  Supp.  1918,  arts.*5246— 1  to  5246-^1  )for  the  death 
of  their  son,  Robert  Lee  Green.    . 

Only  two  issues  of  fact  were  made  in  the  trial:  (1)  As  to  whether 
the  appellees  were  "dependent  parents"  within  the  meaning  of  that  tertn 
as  used  in  the  law  (article  5246—15.  Vernon's  Texas  Qvil  Statutes,  1918 
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Supp.) ;  (2)  as  to  whether  the  appellees  were  entitled  to  a  lump  sum  set- 
tlement Both  of  these  issues  were  submitted  to  a  jury  a^id  decided  in 
appellee's  favor.  Appellant  contends  that  it  was  entitled  to  a  peremptoify 
instruction  in  its  favor  as  to  these  two  issues  of  fact,  and  we  make  the 
following  statement  to  be  OMisidered  in  connection  with  bur  disposition  of 
these  contentions : 

[1]  Robert  h&t  Gre^  at  the  time  of  his  deadi  on  May  25,  1920,  was 
driving  a  truck  aear  Amarillo,  Tex.  The  record  does  not  show  definitely 
just  what  his  age  was,  but  we  infer  that  he  was  somewhere  about  18  to  21 
years  old.  His  parents,  at  the  time  of  his  death,  were  living  at  Electra, 
and  were  engaged  m  running  a  confectionery  and  restaurant  at  such  place. 
The  father  was  at  the  time  about  47  years  old,  and  the  mother  42.  There 
were  two  children,  boys,  one  14  years  old  and  the  other  10.  For  about  13 
years  prior  to  1920  the  family  had  lived  in  Runnels  Coi>nty  on  a  farm 
consisting  of  110  acres,  which  they  owned,  and  which  was  worth  about 
$5,000.  During  the  early  part  of  the  year  1919  Robert  Lee  Green  was 
away  from  home  at  work,  and  sent  his  parents  about  $30  per  month 
out  of  his  wages.  In  April,  1919,  the  father  took  pellagra,  and  deceased 
returned  to  the  farm,  worked  die  crops^  and  harvested  them.  While  not 
busy  on  the  home  farm  he  worked  out  ^  for  wages,  and  his  wages  were' 
pai'l  to  his  father.  About  $1,500  was  realized  from  the  crops  made  on  the 
farm,  and  this  money  was  applied  in  payment  of  debts,  leaving -the  father 
an  indebtedness  of  about  $200.  In  January,  1920,  the  mother  went  to 
Electa  and  arranged  to  buy  a  confectionery  and  restaurant  business.  She 
made  a  rash  payment  on  the  purchase  price  of  the  business  by  using  the 
'proceeds  of  die  sale  of  Robert  Lee  Green's  cattle  and  some  cattle  and 
other  personal  property  owned  by  the  parents,  but  the  embarkation  in  this 
business  left  the  parents  considerably  in  debt  About  the  first  of  Decem- 
ber, 1919,  deceased  went  to  work  at  Wichita  Falls,  and  during  that  month 
sent  his  mother  $25.  He  helped  the  family  move  in  January.  1920.  and 
paid  some  of  the  expenses  of  the  moving.  In  March  he  again  sedit  his 
mother  $25,  and  during  the  latter  part  of  Mardi  went  to  Amarillo  to  work. 
Before  leaving  he  bought  some  groceries  for  the  family,  and  told  his 
mother  that  when  the  business  opened  up  he  would  return  and  help  her 
with  it.  Hie  Greens  did  not  get  possession  of  the  said  business  until  May . 
21,  1920.  From  February,  1920,  to  such  time  Mrs.  Green  and  her  chil- 
dren ran  a  little  milk  station,  and  Mrs.  Green  worked  in  the  tonf ecti(»iery 
store  without  compensation  for  the  purpose  of  learning  the  business.  The 
father  was  sidk  during  all  the  year  1919,^  with  pellagra.  He  was  getting 
some  better  when  he  took  the  "flu"  about  February,  1920,  and  was  unable 
to  do  work  of  any  consequence  up  to  the  time  of  the  son's  death,  and  has 
never  fully  regained  his  healh.  For  a  few  months  after  it  was  opened  the 
confectionery  and  restaurant  business  prospered,  bqt  at  the  time  of  the 
trial,  and,  for  several  months  before  that,  it  had  not  been  making  expenses, 
and,  according  to  appellees'  testimony,  their  debts  v(ere  increasing.  At 
the  iime  of  the  trial  they  owed  about  $4,500  on  this  business;  $2,500  of 
this  was  past  due,  and  the  creditors  were  calling  for  their  money. 

Appellant's  brief  contains  an  interesting  histc^y  of  th^  development  of 
the  G>m'pensation  Law,  and  reference  to  a  great  many  decisions  that  have 
dealt  with  such  laws  and  applied  them  to  facts  analogous  to  thost  pre- 
sented by  this  case.  The  question  as  to  the  construction  of  the  term 
"dependency,"  as  used  in  such  laws,  has  been  frequently  before  the  dpurts, 
and  two  of  the  Court  of  Civil  Appeals  of  tiiis  state  have  already  had  oc- 
casion to  consider  this  very  provision  of  our  own  statute.  Southern  In- 
surance Co.  V.  Hibbs,  221  S.  W.  303;  Lumbermen's  Reciprocal  Association 
V.  Warner,  234  S.  W.  545.  We  therefore  omit  any  extended  discussion  of 
sudi  question.    In  the  case  first  cited  the  court  said  : 

'*The  question  of  dep^dency  is  one  of  fact  rather  'than  a  question  of 
law,  imd  each  'case  must  rest  cm  its  own  facts.  The  test  of  dependency 
is  not,  whether  the  family  could  support  life  without  the  services  or  con- 

4%        Vet  ZX — Com^. 
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tributions  of  the  deceased  but  whether  they  depended  tipoo  them  as  part 
of  their  income  or  means  of  living.  Bradbury,  Workmen's  Compensation, 
pp.  57)  to  573.  All  the  cases  seem  to  hold  that  partial  dependency  is  all 
that  is  required,  and  a  mere  temporary^  intermission  in  the  performance  of 
services  or  the  making  of  contHbutions  Will  not  destroy  dependency." 

This  statement  seems  to  be  well  sustained  by  the  authorities.  Note, 
Ann.  Cas.  1913E.  481 ;  Ann.  Cas.  1918B.  750,  761 ;  Honnold  on  Work- 
men's Compensation,  §§  71-77;  28  R.  C  L.  p.  770;  and,  in  addition, 
authorities  cited  in  the  two  cases  abovo  referrcid  to.  Appellees'  evidence 
shows  that  they  had  in  the  past  received  from  their  son  material  and 
needed  contribution  to  their  su|)ort,  both  in  labor  and  money.  They  testi- 
fied that  they  expected  to  receive  and  depended  on  receiving  such  aid  in 
the  future;  and  the  jury  were  warranted  in  finding  that  their  expectations 
w^e  well  founded.  The  authorities  cited  sustain  the  action  of  the  trial 
court  in  submitting  the  issue  in  this  case  to  the  jury.  The  court  submitted 
the  issue  of  dependency  in.  this  language : 

"Were  the  defendants  Robert  F.  Green  and  Ora  E.  Green,  as  parents 
of  Robert  Lee  Green,  deceased,  dependent  wholly  or  in  part  upon  the 
labor  of  liie  deceased,  Robert  Lee  Green?*' 

The  appellant's  third  proposition  complains  of  this  method  of  sub- 
mitting the  issue,  and  the  fourth  proposition  asset ts  that  the  court  erred 
in  not  submitting  appellant's  requested  i«sue  as  follows: 

"Were  the  defendants,  Robert  F.  Green  and  Ora  I!.  Green,  taking 
into  consideration  their  condition  ai)d  circumstances  in  life,  whatever  you 
may  find  that  and  those  to  be,  dependent  upon  Robert  Lee  Green  at  the 
time  of  his  death?'' 

If  it  be  true  that  the  law  intended  by  the  word  "dependent**  to  include 
not  only  those  who  were  wholly  dependent,  but  also  those  partially  de- 
pendent, as  has  been  held  in  the  authorities  already  cited,  we  can  see  no 
good  reason  to  hold  t]iat  it  would  be  error  for  the  court  to  put  the  issue 
as  stated;  otherwise  a  jury  would  be  left  to  conjecture  as  to  such  matter. 
In  both  the  Texas  cases  cited  the  issue  as  to  partial  dependency  was  sub- 
mitted, as  in  this  case,  though  no  objection  appears  to  have  beoi  made  by 
the  apoellants  in  those  cases  on  that  account.  We  overrule  these  two 
proposition^ 

[2]  The  second  proposition-  is  that  the  court  erred  in  refusing  to 
submit  this  issue: 

"Were'lhe  amounts  that  Robert  Lee  Green  gave  to  his  parents,  if  any, 
prior  to  his  death,  voluntary  gifts?" 

This  requested  issue  called  for  a  finding  of  an  evidentiary  fact,  and 
thercwwas  no  erroj  in  refusing  it    R  C  S.  art  1985. 

[3,  4]  The  fifth  proposition  assigns  error  in.  the  submission  of  issue 
No.  S,  which  was  as  follows: 

"Would  a  failure  of. the  plaintiff,  Millers'  Indemnity  Undewriters,  to 
make  a  lump  sum  settlement  with  the  defendants  of  the  compensation,  if 
any,  owing  them  on  account  of  the  death  of  the  said  Robert  Lee  Green, 
work  a' manifest,  hardship  and '  injustice  to  the  defendants,  Robert  F. 
Green. and  Ora  E.  Green?" 

Two  groi'nds  of  error  are  urged  under  this  proposition;  First  that 
under  the  undisputed  eivdence,  no  award  of  a  lump  sum  settlement  would 
be. authorized;  second,  that  "said  issue  does  not  submit  the  question' if 
this  is  a  'special  case*  where,  in  the  judgment  of  the  jury,  manifest  hard- 
shio  and  injustice  would  otherwise  result  unless  the  association  were  com- 
pelled to  redeemr  its  liability  in  a  lump  sfum."  The  statute  autiiorized  ^ 
awai4'  of  a  lump  sum  settlement  in  case  of  death  or  total  permanent  dis- 
abilitv  "in  snecial  cases,  where,  in  ^e  judgment  of  the  board,  manifest 
hardship  and  injustice  would  otherwise  result" ,  Vernon's  Texas  Statutes, 
1918^  Supp.  ait.  5246**^.  '  The  decision  a$  td  the  cioestionls  committed  to 
the  "jadgm€t\t  of  the  board"  or  to  tb^  pf  tlye  district  court  in  case  of 
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transfer  of  the  proceedings  to  such  court  Vexas  Employers'  Insurance 
Association  v.  Dawning,  218  S.  W.  120  (11  )\;  Lumbermen's  Reciprocal 
Association  v.  Behnken,  226  S.  W.  157  (5) ;  Texas  Employers*  Insurance 
Association  v.  Boudreaux,  213  S.  W.  674.  This  provision  vests  the  trial 
court  with  targe  discretionary  powers,  and  the  api^ellate  courts  should  not 
attempt  to  review  their  action  on  such  matters  wiless  there  is  manifest 
abuse  of  such  discretion.  We  think  there  is  ho  stich  abuse  shown  in  this 
•case.  Auhorities  already  cited,  and  McMullen  v.  C^avette  Construction 
Co.,  207  Mich.  586,  175  N.  y/.  120;  Stephenson  v.  State  Industrial  Com- 
mission (Okl.)  192  Pac  580.  As  to  the  second  ground  of  objection  to  this 
issue,  we  do  not  think  there  was  any  error  in  the  failure  of  the  court  to  in- 
clude in  the  submission  of  the  issue  the  inquiry  as  to  whether  it  was  a 
"special  case.*'  The  Legislature  prescribed  what  constituted  such  special 
cases,  and  "where,  in  the  judgment  of  the  board,  manifest  Jiardship  and 
injustice  would  otherwise  result,"  -such  a  special  case  is  presented. 

[5]  The  sixth  proposition  complains  that  the  court  refused  to  grant 
appellant  a  continuance  on  the.ground  of  surprise  caused  by  new  allega- 
tions contained  in  the  second  amended  answer  of  the  appellees.  The  al- 
legations which  are  claimed  to  have  caused  this  surprise  are  only  more 
detailed  statemetns  of  facts  which  had  already  been  alleged  in  appellees' 
first  amended  answer,  and  which  we  think  would  have  permitted  them  to 
mtroduce  all  the  evidence  which  they  would  have  been  permitted  to  intro- 
duce under  the  allegations  of  the  second  amended  answer.  The  appellant  . 
had  already  announced  ready  for  trial  on  the  issues  made  by  the  allega- 
tions of  the  first  amendeed  answer,  so  we  do  not  think  the  qourt  committed 
any  error  in  this  matter. 

{6]  It  is  contended  under  the  seventh  prbpostion  that  the  judgment 
is  excessive  in  the  siim  of  $42.04.  This  contention  is  based  on  the  claim 
of  incorrect  calculations  made  by  the  court  in  arriving  at  the  amount  of 
discount  to  be  allowed  in  computing  the  lump  sum  to  be  paid  in  lieu  of 
weekly  payments.  We  do  not  think  we  would  be  authorized  to  say  as  a 
matter  of  law  that  there  is  any  such  error  in  the  judgment  Workmen's 
Reciprocal  Association  v.  Behnjken,  226  S.  W.  157,  158. 

We  are  inclined  also  to  think  that  the  assignment  itself  is  not  suffi- 
cient to  present  this  point.    The  assignment  is  that: 

"The  court  erred  in  rendering  the  judgment  which  it  did  render 
herein,  said  judgment  neither  following  the  pleadings  in  the  case  nor  the 
verdict  of  the  jury,  nor  is  the  same  in  accordance  with  the  law  with  ref- 
erence to  the  Workmen's  Compensation  Act." 

"This  was  the  objection  made  in  the  motion  for  new  trial.  If  appel- 
lant's counsel  had  in  mind  the  objection  which  he  now  urges  under  the 
assignment,  the  language  of  his  objection  was  not  calculated  to  call  it  to 
the  attention  of  the  trial  court,  and  such  objections  made  for  the  first  time 
on  appeal  are  not  regarded  with  favor.  Schuster  v.  Frendenthal,  74  Tex. 
53,  11  S.  W.  1051.    • 

[7]  It  is  also  contended  that  there  was  fundamental  error  committed 
in  the  election  of  W.  I.  (jamewell,  who  acted  as  special  judge  at  the  term 
of  court  at  which  this  case  was  tried  and  presided  over  its  trial  It  appears 
that  the  regularly  elected  district  judge  of  Moore  county  was  not  present 
on  the  day  fixed  by  law  for  the  convening  of  the  term  of  the  court  at 
which  this  case  i^»  ^ed,  but  sent  word  that  he  would  not  be  present  at 
such  .term,  and  a  special  judge  would  have  to  be  elected.  There  were  only 
four  lawyers  present  at  die  time  fixed  for  the  convening  of  the  court,  the 
district  attorney,  W.  I.  (jamewelt,  and  the  two  opposing  attorneys  in  this 
case.  The  said  GanMwell  attended  court  "for  the  purpose  of  acting  as 
spedal  judge"  at  such  term;  The  election  was  regubrly  held,  and  the  sakl 
Gamewell  elected  as  special  judge.  The  appellant's  attorney  did  not  par- 
ticipate in  the  election.  The  objection  rai^d  to  the  proceeding  is  that  the 
election  of  the  said  (^mewell  was  forced;   that  the  district  attorney  could 
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not  act;  the  two  attorneys  who  expected  to  try  this  case  were  disquali- 
fied,, and  were  necessarily  confined  to  the  election  of  the  said  Gamewdl, 
so  that  the  ''plaintiff  had  no  choice  in  th^  selection  of  a  speda]  judge,  as 
contemplated  by  law.  We  do  not  think  there  is  anything  in  this  contentioa. 
The  election  was  for  a  special  judge  for  the  term;  other  business  was 
to  be  transacted  besides  die  trial  of  thi^  one  case.  There  was  no  legal 
obstacle  to  the  election  of  any  one  of  tiie  attorneys  in  attendance  upon 
tile  court  except  possibly  the  district  attorney.  Of  course  the  election  of 
one  of  the  attorneys  in  this  case  would  have  meant  his  disqualification  to 
try  this  particular  case,  but  the  fact  that  he  was  such  attorn^  did  not 
disqualify  him  from  t>eing  elected  as  special  judge  for  the  term. 

This  disposes  of  all  of  the  propositions  advanced  by  the  appellant  We 
find  no  reversible  error  presented,  and  the  judgment  will  be  affirmed. 


CONSOLIDATED  UNDERWRITERS  v.  SEALE  et  al.     (No.  759.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont  Jan.  17,  1922.  Rehearing 
Denied  l^eb.  15,  1922.) 

237  Southwestern  Reporter,  642. 

1.  MASTER  AND  SERVANT— NOTICE  OF  COMPENSABLE  IN- 

JURY MAY  BE  WAIVED  FOR  "GOOD  CAUSE." 
'  The  statutory  notice  of  injury  to  be  given  tinder  the  Woilcmen'f 
Compensation  Act,  pt.  2,  §  4a  (Vernon's  Ann.  Civ.  bt  Supp.  1918,  art 
5246--43)  must  be  given  before  any  proceeding  for  compensation  can  be 
maintained,  except  that  in  meritorious  cases  for  "good  cause*'  it  may  be 
waived,  and  all  that  should  be  required  of  an  uijured  employee  is  that 
he  prosecute  his  claim  with  that  degree  of  diligence  that  an  ordinary 
man  situated  as  he  is  would  exercise  under  die  same  or  similar  drtum- 
stances. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 
(For  ether  definitions,  see  Words  and   Phrases,  First  and   Second 
Series,  Good  Cause.) 

2.  MASTER  AND  SERVANT— GOOD  CAUSE  FOR  FAILURE  TO 

GIVE    NOTICE    OF    COMPENSABLE    INJURY    HELD    FOR 

JURY. 

Whether  good  cause  existed  excusing  injured  employee  for  not  giv- 
ing notice  of  his  injury  within  30  days  after  happening  thereof,  under 
Workmen's  Compensation  Act,  pt.  2,  §  4a  (Vernon's  Ann.  Civ.  St  Supp. 
1918,  art  5246—43),  held  for  Ae  jury. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[^].) 

Appeal  from  Tyler  County  Court;  Grover  C.  Lowe,  Judge. 

Propeeding  by  L.  J.  Scale  under  the  Workmen's  Compensation  Act 
to  obtain  compensation  for  personal  injuries,  opposed  by  the-  Lodwick 
Lumber  Company,,  the  employer,  and  the  Consolidated  Underwriters,  in- 
surance carrier.  There  was  an  award  of  eompensation,  and  the  insur- 
ance carrier  appeals.    Afiirmed. 

C.  A.  Lord,  of  Beaumont,  for  appellant 
J.  E.  Wheat,  of  Woodville,  for  appellees. 
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Walkbe,  J.  This  is  an  appeial  from  a  judgment  of  the  county  court 
of  Tyler  county,  awarding  compensation  to  U  J.  Seale,  appellee,  under 
j&e  provisions  of  the  Texas  Workmen's  Compensation  Act,  as  amended 
in  1917.  Seale  was  injured  on  the  28th  day  of  May,  1920,  while  in  the 
due  course  of  his,  employment  with  the  Lodwick  Lumber  Company.  This 
company  was  a  subscriber  under  the  Workmen's  Compensation  Act,  car- 
rjring  its  indemnity  insurance  with  appellant.  The  only  o**estion  raised 
by  tliis  appeal  is  the  sufficiency  of  the  evidence  to  raise  an  i^^ue  of  "good 
cause"  in  appellee's  favor,  excusing  him  for  not  giving  notice  of  his  in- 
jury to  appellant  or  the 'Lodwick  Lumber  Company  within  30  days  after 
the  happening  thereof.  TKis  issue  was  submitted  to  the  jury  by  the  fol- 
lowing question. 

"Do  you  find  from  the  evidence  that  a  good  cause  is  shown  for 'the 
failure  to  give  notice  within  30  days?" 

to  which  he  jury  answered:     "Yes."    On  this '^ issue  appellee,  Seale,  tes- 
tified as  iMows: 

"I  was  scaling^  logs  on  May  28,  1920.  Late  i^  the  afternoon,  ♦  ♦  ♦ 
while  I  was  walking'  along  by  the  side  of  a  log  which  I  was  scaling,  I 
strudc  my  foot  against  a  knot. or  projection  of  some  kind.  ♦  *  ♦ 
This  caused  a  right  2^rp  pain  at  the  time,  but  it  subsided  in  a  few  min- 
utes and  I  went  on,  finished  my  work,  and  thought  no  more  about  it  for 
several  days.  It  did  not  cause  any  soreness,  and  I  paid  no  further  at- 
tention to  it;  in  fact,  the  entire  matter  passed  out  of  my  mind. 

"But  early  in  the  morning  of  June  2d  I  woke  up  with  a,  rather  severe 
pain  in  that  foot.  *  *  *  My  foot  was  still  hurting  me  when  I  got 
up.  I  looked  at  it,  and  it  was  a  little  red  around  that  joint  (indicating 
the  large  joint  above  mentioned).  I  put  on  my  shoe  and  went  to  break- 
fast, and  then  walked  to  the  train  and  went  on  to  the  woods  widi  die 
rest  of  the  men.  *  *  ♦  By  the  time  I  got  to  the  woods  I  saw  that  I 
would  not  be  able  to  work  that  day,  as  my  foot  was  hurting  so  bad,  and 
I  waited  until  the  first  train  went  back  to  the  mill,  and  I  went  in.  I 
was  still  able  to  walk,  but  my  foot  was  getting  worse  all  the  time. 

"When  I  got  back  to  the  mill  I  went  to  see  Dr.  Selman,  liie  Lodwick 
Lumber  Compan/s  regular  doctor,  and  he  examined  my  foot  and  asked 
me  a  good. many  questions  about  it,  and  particularly  a^ed  me  if  I  had 
hurt  my  foot  any  way.  I  told  him  that  I  had  not  and  at  that  time  I 
could  not  remember  striking  it  on  the  knot  ^  few  days  before.  At  that 
time -I  did  not  connect  the  condition  of  my  foot  with  that  injury  at  all. 

"I  stayed  at  the  mill  two  days  longer,  and  Dr.  Selman  treated  my 
foot  -several  times.  Mr.  Bird,  tiie  superintendent  of  the  Lodwidc  Lum- 
ber Company,  visited  me  several  times  and  discussed  my  conditi<Hi  with 
me. 

"On  June  4th,  I  think  it  was,  I  discussed  the  matter  with  Dr.  Selman 
and  Mr.  Bird,  and  we  all  decided  that  I  would  have  to  go  to  the  hospital, 
as  my  foot  was  getting  worse  all  the  time  and  there  wasn't  any  one  at 
tfie  hJ)tel  where  I  was  staying  to  wait  on  me.  *  *  *  That  day  I  was 
carried  to  the  hospital  at  Beaumont,  and  called  in  Dr.  Wier  according 
to  Dr.  Selman's  instructions,  and  gave  him  a  letter  Dr.  Selman  had  writ- 
ten to  him.  Dr.  Wier  examined  my  foot,  and  treated  it  as  long  as  I 
was  in  the  hospital.  I  stayed  there  32  days.  *  *  ♦  After  Dr.  Wier 
examined  my  foot  he  asked  me  if  I  had  hurt  my  foot  anywhere,  and  I 
iokl  him  that  I  could  not  remember.  But  during  the  night,  the  first  night 
I  was  in  Beaumont,  I  think,  I  felt  a  sharp  pain  strike  my  foot  that  re- 
minded me  of  the  incident  I  mentioned  a  while  ago.  It  felt  just  like  it 
did  when  I  hit  it  against  ^a(  knot.  The  first  morning  When  Dr.  Wier 
came  I  toW  him  about  it    ♦    ♦    ♦ 

"I  did  not  give  them  (referring  to  the  Lodwick  Lumber  Contpany) 
any  formal  notices  but  they  knew  as  much  about  my  trouble  as  I  did." 

On  cros^-examinaticm  the  appellee  Seale  testified: 
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•"I  did  tell  Dr.  Selman  all  the  timer  that  I  had  rcceivwl  no  injury 
while  in  the  employ  of  the  Lodwick  Lumber  Company,  and  he  asked  me 
particularly  about  that  the  only  injury  that  I  had  ever  received  in  the 
course  of  my  employment  and  while  working  for  this  company  was  the 
slight  blow  which  I  nave  described  in  striking  my  foot  against  a  knot  or 
something  on  a  log  on  the  28th  of  May.    *    *    * 

"No;  I  did  not  give  any  notice  to  the  Lodwick  Lumber  Company  tiiat 
I  had  received  an  injury  while  in  its  employ,  and  I  did  not  really  thmk 
that  I  had  received  such  injury,  and  I  told  the  company's  doctor.  Dr. 
Selman,  that  I  had  received  no  injury.  After  it  occurred  to  me,  while 
I  was  in  the  hospital,  on  or  about  the  6th  day  of  June,  that  I  had  struck 
this  foot 'against  the  khot,  I  could  have  written  to  the  Lodwick  Lumber 
Company,  and  notified  of  this  injury,  but  I  did  not  do  so.  Yes;  I  couki 
have  gotten  writing  material,  and  I  Imow  how  to  write,  and  I  could  have 
thus  given  notice  of^the  injujry.of  which  I  now  complain.  Yes;  there 
were  telephones  in  the  hospital,  and  I  could  have  phoned  the  Lodwick 
Lumber  Company,  and  thus  given  notice,  but  I  did  not  do  so.  I  suffered 
considerable  pain  for  the  first  two'  weeks  in  the  hospital,  and  after  that 
I  did  not  suffer  so  much,  and  after'  that  i  was  about  the  building  on 
crutches,  and  I  was  under  no  disabilities,  mental  or  physical,  that  would 
have  prevented  me  from  writing  or  phoning  to  the  company,'  and  I  did 
not  do  so.  The  reason  I  dkl.oot  give  such  notice  was  that  I  did  not 
Iqiow  it  was  necessary,  and  I  did  not  know  that  there  was  any  .particular 
time  within  which  notice  had  to  be  given.  That  is  why  I  did  not  give 
the  notice. 

''After  remaining  *in  the  hospital  32  days  I  returned  to  Hicksbaugh 
with  Mr.  Bird,  the  company's  manager,  and  on  the  way  home,  it  occurs 
to  me,  I  told  Mr.  Bird  about  having  stumps!  my  foot  on  the  log  and 
abbut  the  dislocatioi^  of  the  joint,  but  I  would  not  say  now  for  sure  that 
I  told  him  that.  I  remember  talking  to  him  some  about  the  dislocation 
as  we  went  along  home,  but  I  would  not  want  to  testify  that  I  told  him 
or  gave  him  any  notice  of  the  injury  for  which  compensation  is  now 
sought  *  *  ♦  If  I  did,  that  was  not  within  30  days  after  receiving 
the  injury,  but  after  I  had  been- in  the  hospital  32  days,  and  I  went  to 
the  hospital  on  the  4th  of  June,  and  I  struck  my  foot  on  the  log  on  the 
28th  of  May.  ' 

*****  Neither  did  I  give  the  Consolidated  Underwriters  any  no- 
tice of  the  injury  for  which  I  am  claiming  compensation  at  any  time. 
On  the  12th  day  of  August  1920,  I  gave  written  notice  to  the  Lodwick 
Lumber  Company  that  I  claimed  compensation  for  my  injury  and  on  the 
same  day!  gave  it  written  notice  of  my  injury  of  which  I  now  complain. 
These  notices  were  given  on  the  printed  blanks  sent  me  by  the  Industrial 
Accident  Board.  I  know  that  these  are  the  only  notices  I  have  ever 
given  concerning  my  injuries.  Yes;  the  paper  you  show  me  dated  Au- 
gust 12,  1920,  was  signed  by  me.  It  is  directed  to  the  Lodwick  Lumber 
Company,  and  it  is  the  claim  for  compensation  for  injury.  Yes;  the 
other  paper  you  show  me  is  the  notice  of  injury,  dated  August  12,  1920, 
and  signed  by  me,  and  directed  to  the  Lodwick  Lumbtr  Company.-  These 
are  the  notices  that  I  have  testified  about" 

On  redirect  examination  the  appellee  Scale  further  testified: 
"When  I  went  to  the  hospital  I  did  not  know  wJiat  was  the  cause  of 
my  trouble.  Dr.  Selman  and  Mr.  Bird  knew  as  much  about  my  foot  be- 
ing so^:e  as  I  did.  They  knew  also  that  I  was  in  the  hospital  with  it  I 
did  not  write  them  ai^lhing  about  it  after  I  found  out  the  cause  of  the 
trouble,  because  I  did  not  think  it  was  necessary.  And  I  thought  all  the 
time  after  about  the  first  two  weeks  that  I  would  be  back  in  Hicksbaugh 
in  a  few  days.  I  did  not  think  it  necessary  to  write  them  what  they  al- 
ready knew." 
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Appellant  attacks  this  finditig  of  the  jury,  by  the  following  assign- 
ment of  error,  which  is  submitted  as  a  proposition,  to  wit: 

'The  finding  of  the  jury  in  response  to  special  issue  No.  3  as  submit- 
ted by  the  court,  to  the  effect  that  a  good  cause  is  shown  for  the  failure 
to  give  notice  of  the  injujry  fee  which  compensation  is  claimed  within  30 
days,  has  no  support  in  the  evidence,  and  is  wholly  .contrary  to  th6  evi- 
dence, since  the  evidence  conclusively  shows  that  the  defendant,  L.  J. 
Scale,  was  under* no  mental  or  physical  disability  that. would  have  pre- 
vented him  from  giving  notice;  and  because  the  evidence  conclusively 
shows  that  there  was  a  telephone  in  the  hospital,  and  that  by  means  of 
which  he  could  have  readHy>  communicated  with  the  subscriber  and  with 
the  assodaion,  and  the  te^mony  conclusively  shows  that  he  was  able  to 
use  such  telephone,  and  that  in  this  way  the  notice  could  have  been  com- 
municated; and  the  evidence  conclusively  shows  that  he  was  able  to 
write,  and  was  under  no  disability  preventing  him  from  writing,  and  that 
means  of  writing  were  at  hand, .  so  that  he  could  have  readily  communi- 
cated the  notice  required  in  writing  either  to  the  associatioVi  or  to  the 
subscriber.  There  is  nothmg  whatever  in  defendant's  failure  to  give  no- 
tice; on  the  contrary  he  testified  himself  that  he  could  have  telephoned 
the  notice  or  he  could  haVe  written  the  notice,  and  that  he  was  not  dis- 
abled in  any  way,  mentally  or  physfcally,  from  giving  notice  by  one  of 
these  means,  and  that  the  only  reason  why  he  did  not  give  the  notice 
was  because  be  did  not  think  it  was  necessary  under  the  law,  and  that 
be  did  not  know  that  he  was  required  to  give  any  notice  within  30  days. 
It  follows  that  the  finding  of  the  jury  in  response  to  special  issue  No. 
3  is  wholly  without  support  in  the  evidence." 

This  issue  is  covered  by  article  5246—43,  Texas  Complete  Statutes, 
which  is  as  follows:    . 

"Unless  the  association  or  subscriber  have  notice  of  the  injury,  no 
proceeding  for  compensation  for  injury  under  this  act  shall  be  maintained 
unless  a  notice  of  iht  injury  shall  have  been  given  to  the  association  or 
subscriber  within  thirty  (30)  days  after  the  happening  thereof  and  unless 
a  claim  for  compensation  with  respect,  to  such  injury  shall  have  been 
made  within  six  (6)  months  after  the  occurrence  of  same;  or,  in  case  of 
death  of  the  employee  or  in  the  event  of  his  physical  or  mental  incapa- 
city within  six  (6)  months  after  the  death  or  the  removal  of  such  phy- 
sical or  mental  incapacity.  Provided  that  for  gocKl  cause  the  board  may, 
in  meritosious  cases,  waive  the  strict  compliance  with  the  foregoing 
limitations  as  to  notice,  and  the  filing  the .  claim  before  the  board." 

[1]  This  statutory  notice  must  be  given  before  any  proceeding  for 
compensation  can  be  maintained  except  in  meritorious  cases  for  good 
cause  it  foay  be  waived.  The  Legislature  did  not  define  the  meaning  of 
the  term  "ror  good  cause,"  but  left  it  as  an  issue  of  fact  for  the  board, 
and,  on  appeal  from  its  decision,  for  the  trial  courts. 

[2] Appellant  under  its  assignment  of  error  would  give  this  article 
a  strict  construction;  that  is,  as  appellee  could  have  given  the  notice  and 
did  not,  his  claim  h  barred..  But  all  the  courts  of  this  state  give  the 
terms  of  this  act  a  liberal  construction.  Following  these  decisions  and 
construing  liberally  the  expression  "for  good  cause,"  we  think  all  that 
is  required  of  an  injured  employee  is  that  he  prosecute  his  claim  for 
com|>enSation  with  that  degree  of  diligence  that  an  ordinary  man,  situ- 
ated as  he  was,  would  have  exercised,  under  the  same  or  similar  circunr- 
stances ;  that  is  to  say,  if  an  ordinary  man,  situated  as  appellee  was. 
.  would  have  given  notice  of  his  injujry  to  the  insurance  company  or  the 
subscriber  within  30  days'  after  the  happening  thereof,  then  this  claim 
was  barred;  but  if  an  ordinary  man,  situated  as  appellee  was  would  not 
have  given  such  notice,,  this  claim  was' not  barred.  We  think  the  facts 
of  this  record  raise  that  issue,  and  that  it  was  properly  submitted 
to  the  jury.  Appellee  did  not  know  of  the  provision  of  the  Workmen's 
Compensation  Act  (Vernon's  Sayles*  Ann.  Civ.  St  1914,  arts.  5246h-5246 
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zzzz),  requiring  notice  to  be  given  of  his  injury  within  30  dajrs  after  the 
happening  theredf.  Of  course,  he  was  presumed  to  know  the  law,  bnt^ 
in  fact,  he  was  ignorant  of  that  duty.  He  had  the  30  days  in  which 
to  acquaint  himself  with  the  conditions  of  his  compensation  and  comply 
therewith.  For  9  days  of  that  time  he  had  forgotten  his  injury— it 
seemed  to  him  so  slight — and  did  not  associate  the  condition  of  his  foot 
therewith.  When  he  did  remember  the  accident,  he  was  in  the  hospital, 
suffering  severe  pain,  and  under  the  care  of  surgeons.  He  was  kept  there 
32  days.  In  view  of  these  facts,  it  seems  to  us  that  the  issue  was  clearly 
raised  that  appellee  acted  as  an  ordinary  man  would  have  acted  onder 
the  same  or  similar  circumstances. 

These  facts  were  reviewed  by  the  board,  and  by  making  an  award 
in  favor  of  appellee  they  necessarily  found  tfiat  good  cause  was  shown 
for  not  giving  the  notice  within  30  days.  On  a  trial  to  a  jury  the  issue 
was  again  found  in  appellee's  favor.  After^carefully  reviewing  the  facts, 
we  are  unwilling  to  say  that  the  issue  of  good  cause  was  not  raised.  As 
sustaining  us  in  this  conclusion,  see  Indemnity  Co.  v.  Zyloni,  212  S.  W. 
183;  Indemnity  Co.  v.  Dinkins.  211  S.  W.  949;  Home  Life  &  Accident 
Co.  V.  Orchard,  227  S.  W.  705;  Home  Life  &  Accident  Co.  v.  Cobb,  220 
S.  W.  132. 

Believing  that  no  error  was  committed  in  the  trial  of  thi^  case,  the 
judgment  of  the  trial  court  is -in  all  things  affirmed. 
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HALL  V.  INDUSTRIAL  COMMISSION  OF  COLORADO  et  al. 

(No.  10269.) 

(Supreme  Court  of  Colorado.  March  6,  1922%  Rehearing  Denied  April  3, 

1922.) 

205  Pacific  Reporter,  527. 

1.  MASTER  AND  SERVANT— BURDEN  OF  PROOF  ON  COMPEN^ 

SATION  CLAIMANT.    . 

In  compensation  cases  the  burden  of  proof  is  upon  claimant. 

(For  other  cases,  see  Master  and  Servant.  Dec:  Dig;.  §  403.) 

2.  MASTER  AND  SERVANT— COMPENSATION;  COMMISSION'S 

FINDING  ON  EVIDENCE  CONCLUSIVE. 

The  findings  of  the  Industrial  Commission  on  conflicting  testimony 
is  conclusive  upon  the  courts. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [7].) 

3.  MASTER  AND  SERVANT— HEARSAY  PROPERLY  EXCLUDED 

IN  COMPENSATION  CASE. 

In  proceeding  for  compensation  for  employee's  death,  opposed  on  the 
ground  that  the  death  was  from  disease,  not  accidtotal  injury,  evidence 
proffered  by  the  applicant,  c9nsistmg  of  a  whollv  unidentified  written 
statement  of  the  employer  respecting  a  claim  of  decedent  as  to  the  ac- 
cident, dependent's  Hiotice  of  the  accident  and  claim  for  compensation, 
and  statements  made  by  decedent  at  various  times  long  subsequent  to  the 
alleged  accident,  was  properly  excluded;  the  rule  against  hearsay  being 
not  technical,  but  vitally  substantial. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  404.) 

4.  MASTER  AND  SERVANT  —  COMPENSABLE  INJURY   NOT 

SHOWN. 

In  a  death  claim  case,  findings  of  the  Industrial  Commission  denying 
recovery  on  the  ground  that  accidental  injury  was  not  proved  held  sup- 
ported by  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

5.  MASTER  AND  SERVANT— COMPENSATION  NOT  AWARDED 

ON  HEARSAY  ALONE. 

CA>mpen8ation  may  not  lawfully  be  awarded  upon  hearsay  evidence 
akme. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[1].) 

En  Banc. 

Error  to  District  Court,  City  and  County  of  Denver;  Charles  C. 
Butler,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Law  (Laws  1919,  p. 
700)  by  Augusta  Olson  Hall  to  recover  compensation  for  the  death  of 
her  husbfiuid,  John  Olson,  ertiployee,  opposed  by  the  Up- the-Divide  Thea- 
tre Company,  employer,  and  the  Continental  Casualty  Company,  insur- 
ance carrier.  Action  of  the  Industrial  Comrtiission 'in  den}ring  recovery 
was  affirmed  by  the  district  court,  and  claimant  brings  error.    Affirmed. 

See,  also,  69  Colo.  518;  194  Pac.  2U 

|S— Vot  IX— Comp. 
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David  B.  Graham  and  William  H.  Qabbert,  both  of  Denver,   for. 
plajntifiF  in  error. 

Victor  E.  Kcycs,  Atty.  Gen.,  and  John  S.  Fine,  Asst  Atty.  Gen.,  for 
Industrial  Commission. 

.Dana,  Blount  &  "Silverstcin,  of  Denver,  for  Up-the-Divide  Co.  and 
Continental  Casualty  Ca 

Bailey,  J.  This  cause  is  here  a  second  time.  Upon  the  former  re- 
view it  was  remanded  to  the  Commission  for  fuller  and  mdre  specific 
findings.  -At  the  first  hearing  recovery  by  claimant  was  denied.  Upon 
further  findings  compensation  was  again  denied.  The  first  award  was  re- 
viewed by  the  District  Court  and  affirmed.  After  further  findings  by  the 
Commission  again  the  cause  was  tak^  to  the  District  Court  and  the  ac- 
tion of  the  Commission  in  denying  compensation  was  there  again  upheld. 
It  is  to  review  that  'judgment  that  claimant  now  brings  the'  cause  here.. 

The  essential  facts  are  that  claimant's  decedent,  John  Olson,  died  at 
a  hospital  on  October  12th,  1918.  The  record  shows  that  he  claimed  to 
have  fallen  from  a  ladder  while  at  hi§  work  for  the  Theatre  Company 
on  June  9th,  1918.  His  widow  and  beneficiary  claimed  that  the  accident 
occurred  on  June  15th,  1918,  but  for  the  purposes  of  this  decision  the  dis- 
crepancy in  date  i^  not  important. 

There  is  no  direct  proof  of  the  accident.  The  claimant  supports  her 
case  wholly  with  certain  reports?  and  alleged  conversations  said  to  have 
taken  place  with  Olson  at  various  times  subsequent  to  the  supposed  acci- 
dent, at  his  home  and  at  the  hospital  where  he  died.  There  is  not  a 
scrap  of  competent  testimony  to  show  that  there  ever  was  an  accidental 
injury  at  all. 

[1]  It  is  elementary  in  compensation  cases,  as  in  other  actions,  that 
the  burden  of  proof  is  upon  the  party  asserting  the  claim.  It  was  the 
duty  of  claimant  to  show  that  the  death  of  her  husband  was  the  proxi- 
mate result  of  an  accident  arising  out  of  and  in  the  course  of  his  em- 
ployment. The  alleged  fall  from  9ie  ladder  took  place  either  on  June  SHh, 
or  June  ISth,  1918.  The  decedent  was  then  upWards  of  sixty  irears  of 
age.  For  approximately  four  months  after  the  accident  be  was  under 
the  care  of  at  least  three  physicians,  who  apparently  discovered  no  evi- 
dence whatever  of  his  having  met  with  an  accident  Each  of  them 
treated  him  for  an  organic  disease.  After  his  death  an  autopsy  was  heU 
which  disclosed  at  least  one  serious  chronic  ailment,  that  another  was  de- 
veloping, and  that  none  of  theje  conditions,  in  the  opinion  of  physicians, 
was  likely  .to  have  resulted  from  a  fall,  either  recent  or.  remote..  On  the 
contrary,  the  medical  testimony  was  practically  unanimous  that  decedent 
died  from  pericarditis  and  hypostatic  pneumonia. 

[2]  There  is  some  testimony  which  tends  to  show  that  there  was  a 
possibility  of  the  pericarditis  having  resulted  from  an  external^  injury. 
The. only  effect  .of  this  testimony,  however,  is  to  furnish  a  conflict,  and 
the  findings  of  the  Commission,  on  conflicting  testimony,  is  conclusive 
upo^  the  "courts.  The  rule  as  to  fact  findings  is  laid  down  in  Passini  v. 
Industrial  Commission,  64  Colo.  349,  171  Pac  369.  as  follows: 

"This  court  may  consider  only  the  legal  question  of  whether  there  is 
evidence  to  support  the  findings,  and  not  whether  the  Commission  has  mis- 
construed its  probative  effect  The  award  is  .conclusive  upon  all  matters 
of  fact  properly  in  dispute  before  the  Commission,  where  supported  by 
evidence,  or  reasonable  hiference'to  be  drawn  therefrom." 

*  See  also  Prouse  v.  Industrial  Commission,  69  Colo.  282.  194  Pac 
625;  Industrial  Coipmissioh^v.  Johnson.  66  Colo.  292,  181  Pac.  977;  Globe 
Co.  v.  Industrial  Commis&*ion,  67  Colo.  526,  186  Pac  522;  Industrial 
Cofhmlssion  v.  London,  etc,  Ca,  66  Colo.  575,  185  Pac..  344. 

[3]  Error  is  assigned  upon  the  refusal  to  admit  in  evidence  an  wholly 
unidentified  written  statement  of  the  employer  respecting  a  claim  of 
Olson  as  to  the  accident;  and  also  because  of  the  exclusion  of  deoendent's 
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notice  of  the  accident  and  claim  for  compensation.*  Also  to  the  exclusion 
of  statements  made  by  the  deceased  at  various  times  long  subsequent 
tfl^  the  alleged  accident  These  offers  were  properly  excluded.  It  is  true 
&at  the  Workmen's  Compensation  Statutes  of  most  of  the  states  provide 
that  Industrial  Commissions  shall  reach  their  conclusions  without  regard 
to  technical  rules  of  evidence.  It  is  .manifest,  however,  thajt  the  rule 
against  hearsay  is  not  technical,  but  vitally  substantial,  and  may  not 
properly  be  disregarded  under  such  statutory  provision^  without  grave 
danger  of  ^ollusion,  imposition  and  injustice.  If  a  claimant  be  permitted 
to  make  out,  a  case  upon  the  essential  facts  of  accidental  injury  upon 
hearsay  testimcmy  alone  there  is  no  limit  to  the  frauds  and  wrongs  that 
may  be  encouraged  and  made  possible. 

In  Reck  v.  Whittlesberger,  181  Mich.  463,  148  N.  W.  247,  Ann.  Cas. 
1916C,  771,  the  court  in  sp^iking  to  this  question  said  at  page  469  of  181 
Mich,  at  page  249  of  148  N.  W.  (Ann.  Cas.  1916C,  771)  : 

''Coming  directly  to  this  line  of  testimony  as  applied  to  Workmen's 
Compensation  cases,  it  is  said  in  Boyd  on  Workmen's  Compensation,  p. 
1123: 

"  The  statements  made  by  an  injured  man  as  to  his  bodily  or  mental 
feelings  are  admissible,  but  those  made  as  to  the  cause  of  his  illness  are 
not  to  be  received  in  evidence.  The  rule'  SLppiies  to  statements  made  by 
a  deceased  wori^an  to  a  fellow  workman  as  to  the  cause  of  his  injury.' 

"And  more  fully  in  Bradbury  on  Workmen's  Compensation,  p.  403, 
as  follows: 

*'The  statements  made  by  an  emj^oyee  in  the  absence  of  his  em- 
ployer, by  a  decease  man,  as  to  bodily  or  mental  feelings  are  admis- 
sible in  evidence,  but  those  made  as  to  the  cause  of  his  illnesis  are  not 
admissible  in  evidence  and  when  there. i^  no  other  evidence  of  aft  accident 
arising  out  of  and  in  the  course  of  the  employment  than  statements  made 
by  a  deceased  employee  in  the  absence  of  his  employer,  an  award  cannot 
\/t  sustained.' " 

The  following  English  and  American  cases  announce  and  support  this 
rule:  Galby  v.  Great  Western  Ry.,. Butterworth's  W.  ,C.  C,  135 ;  SmiA 
V.  Hardman,  Ltd.,  Butterworth's  W-  C.  C.  719;  McCauley  v.  Imp.  Woolen 
Ca,  261  Pa.  312,  104  Atl.  6V7;  Befcher.v.  Carthage  Machine  Co.,  224  N. 
Y.  326,  120  N.  E.  735;  Engiebretson  v.  Industrial  Cofn.,  170  Cal.  793,  151 
Pac.  421 ;  Employers'  Assur.  Corp.  v.  Industrial  Cpmmission,  170  Cal.  800, 
151  Pac  423.  In  any  event  the  so-called  evidence  upon  the  question  of 
whether  the  accident  actually  occurrM  and  its  effect  upon  the  physical 
condition  of  the  decedent,  which  .was  rejected,  was .  cumulative  merely 
and  could  not  alter  the  conclusion. 

Also  we  fail  to  see  how  the  iact  that  the  accident  occurred  on  June 
9th  rather  than  on  June  15th  could  in  any  way  affect  the  result  of  the 
proceeding.  Neither  is  it  apparent  how  informal  statements  of  the  de- 
ceased, made  long  after  the  alleged  accident,  and  therefore  manifestly  not 
within  the  res  gestae  rule,  should  be  considered  as  having  weight,  even 
if  admitted,'  as  against  the  direct,  positive  and  satisfying  testimony  of  the 
attending  physicians  who  performed,  and  others  who  assisted  at,  the 
autopsy. 

[4,  5]  We  have  examined  with  the  most  painstaking  care,  the  whole 
record,  and  it  is  apparent  that  if  all  matters  tendered  in  evidence  by 
claimant  and  refused  had  been  admitted,  the  sole  and  only  effect  thereof 
would  have  been  simply  to  have  made  the  conflict  a  trifle  'more  pro- 
nounced. There  still  wouM  have  been  an  utter  failure,  as  master  of  law, 
to  make  out  a  case  that  would  have  justified  an  award  in  her  favor.  As 
to  tile  alleged  accidental  injury  all  evidence  offered  was  heresay,  and 
compensation  may  not  be  lawfully  awarded  up6nthat  class  of  testimony 
alone.- 

There  was  ample  competent  evideiice  to  support  the  findings  of  the 
Commission.     Under  such- circumstances,  bearing  carefully  in  mind  the 
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settled  rule  .that  the  fact  findiiigs  of  the  Commiasion,  baaed  upon  conflict- 
ing testimony,  are  conclusive  on  review,  the  judgment  is  affirmed 
Judgment  affirmed. 


MARLOW  V.  MAYOR  ft  ALDERMAN  OF  CITY  OF  SAVANNAH. 

(No.  13124.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1.    Mardi  9,  1922.) 

110  Southeastern  Reporter,  923. 

(Syllabus  by  the  Court) 
1.  MASTER  AND  SERVANT  —  POLICEMAN  NOT  "EMPLOYEE" 

WITHIN  COMPENSATION  ACT. 

The  term  "employee,"  in  section  2(b)  of  the  Workmen's  Compensa- 
tion Act  ((5a.  Laws  1920,  p.  167),  which  provides  that  tiie  term  **€»• 
ployee**  shall  include  "every  person  *  *  *  in  the  service  of  another 
under  any  contract  of  hire,"  etc,  does  not  apply  to  a  policeman  of  a 
municipality.  The  relation  of  employer  and  employee  do^  not  exist  be- 
tween a  municipality  and  a  policeman  so  as  to  create  a  liability  and  bene- 
fits under  the  act;  for  a  polieedian  is  a  public  officer. 

(For  other  casos,  see  Master  and  Servant,  Dec  Dig.  §  364.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Employee.) 

r  AWARD  PROPERtY  SET  ASIDE. 

Under  the  agreed  statement  of  facts  in  this  case,  the  court  did  not 
err  in  holding  tiiat  a  policeman  of  the  city  of  Savannah  is  not  an  em- 
jplovee  under  a  contract,  repress  or  implied,  and  in. reversing  and  settmc 
asidf  the  award  against  the  mayor  and  aldermen  of  the  city  of  Savannu 
by  the  oommission  acting  under  the  Wor)cmen's  Compensation  Act 

Error  frbiQ  Superior  C^ourt,  Chatham  Coooty;  P.  W.  Mddrim,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  M.  D.  Mar- 
low  for  conq>et^satiQii  for  the  death  of  Walter  H.  Marlow,  <^>posed  bf 
mayor  and  aldermen  of  the  ci^  of  Savannah,  alleged  employer.  Com- 
pensation was  awarded,  bat  the  award  was  reversed  Py  the  superior  oour^ 
ai)d  the  claimant  brings  eiror.    ASnnel. 

(ko.  M.  Napier,  Atty.  Gmx.,  Sewtfd  M.  Smith,  Aast  Atty.  ftn.. 
and  Howard  Stevens,  all  of  Atlanta,  and' Thomas  UHill,  of  Savannah, 
for  plaintiff  in  error. 

Shelby. Myrick  and  Edwin  A.  Cohan,  both  of  Savannah,  for  defend* 
ant  m  error. 

LuKB,  J.  This  case  was  tried  upon  an  agreed  sUteeient  of  facts  as 
follows : 

'It  is  herelnr  agreed  by  and  between  the  parties  to  the  above-stated 
case  tiiat  the  following  statement  is  a  true  and  correct  one  of  the  facts, 
in  this  case: 

"'City  Ordinances  Appc^ting  Policemen. 

"  'Sec  556.  All  appointments  to  the  police  fo^ce  and^  promotions 
therein  (other  than  chief)  shall  be  made  by  the  mayor  npon  the  leoon- 
mendation  of  the  chief  of  police,  and  the  approval  of  the  committee  oa 
police 
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. "  *Sec,  557.  The  mayor  and  the  said  committee  on  police  are  author-' 
ized  to  make  and  enforce  regulatiofit  touching  the  discipline,  control,  atnl 
government  of  the  said  police  force.' 

''  'Sec.  565.  It  shall  be  the  duty  of  the  privates  of  the  police  force  to 
report  for  duty  regularly  and  punctually  at  ^e  time  and  place  designated 
l>y  the  chief  of  police  or  officer  in  command.  They  shall  place  upon  the 
information  docket  the  names  of  all  l^ersons  violating  any  of  the  exist- 
ing ordinances;  they  shall  arrest  and  take  into  custody  all  felons  and 
rioters,  all  disorderly  or  suspected  persons  who  may  be  found  misbehav- 
ing themselves  or  in  any  manner  disturbing  the  public  peace,  and  all  per* 
sons  who  may  in  any  way  assault,  oppose,  or  resist  them  in  the  discharge 
of  their  duties.' 

"*Sec.  573.  The  officers  and  privates  before  enterin|f  upon  their  du- 
ties of  their  office  shall  take  and  subscribe  to  the  foUowmg  oath:  "I  do 
solemnly  swear  (or  affirm)  that  I  will  during  my  continuance  in  office, 
to  tile  best  of  my  skill  and  ability,  faithfully  discharge  .all  the  duties 
which  may  be  required  of  me;  and  that  I  will  in  all  cases  conform  to  the 
ordinances  of  the  city,  and  its  police  regulations,  and  forthwith  report 
all  violations  of  the  ordinances  which  may  come  to  my  knowledge." 

'"And  a  bond  for  the  faithful  discharge  of  his  duties  shall  be  re- 
quired of  the  chief  of  police  with  security  to  b^  approved  by  the  mayor 
in  the  sum  of  $4,000,  and  of  each  sergeant  and  private  in  the  sum  of^ 
$500.  And  the  mayor  shall  order  printed  copies  of  such  oath  or  affirma- 
tion- to  be  made  in  a  book,  wherein  such  dependent  or  affirmant  shall  sub- 
scribe before'  the  mayor  or  acting  mayor,  and  the  s^me  shall  be  kept 
among  the  records  of  council.' 

''Appointment  of  Walter  H.-  Marlpw  as  a  Policeman. 

"Walter. H.  Marlow  was  31  years  of  age,  duly  and  legally  married 
to  claimant,  Mildred  Walker  Marlow,  on  January  14,  1915,  in  Savannah*' 
Ga.,  and  Clare  Mona  Marlow,  the  child  of  claimant,  was  bom  on  Octo- 
ber 2,  1920,  at  312  Habersham  street  m  the  city  of  Savannah,  Ga.  Walter 
H.  Marlow  was  appointed  a  policeman  of  the  city  of  Savannah  on  re- 
commendation of  the  police  committee  of  council,  by  the  mayor,  on  March 
10,  1921,  at  a  salary  of  S125  per  month,  and  was  killecl  by  an  unknown 
person  on  March  27,  19zl,  while  said  Policeman  Marlow  was  on  duty 
.and  in  the  discharge  of  his  duty.  The  city  of  Savannah  contributed  $50 
towards  the'  funeral  expenses  of  Policeman  Marlow;  -and,  in  addition  to 
the  funeral  benefit  allowance,  claimant  has  received  the  sum  of  $720  in 
monthly  installments,  which  sums  so  paid  by  consent  of  all  parties  is  to 
be  allowed  on  a  credit  on  the  award  by  the  Industrial  Commission  to  the 
claimant  Mrs.  Mildred  Walker  Marlow.  It  is  further  understood  and 
agreed  that  the  policemen  of  the  city  of  Savannah  are  not  under  any  dvil 
service  rules,  and  that  they  can  be  discharged  at  any  Ume  b^  Ihe  mayor 
of  the  city  of  Savannah,  with  or  without  cause;  and  that  PoUceman  Mar- 
low was  employed  under  these  conditions,  by  the  mayor  and  aldermen  of 
the  city  of  Savannah,  as  a  policeman  of  the  city  of  Savannah." 

[1,  2]  The  plain tid  in  this  case  contended  that  her  deceased  husband, 
who  was  a  polic^nan  on  the  force  of  the  city  of  Savannah,  was  an  ehi^ 
ployee  of  the  mayor  and  aldermen  'of  the  city,  and  was  entitled  to  .be 
classed  as  such,  and'  that  she  was  entitled  to  th^  benefits  of  the  Georgia 
Workmen's  Compensation  Act  (Ga.  L.  1920,  p.  167)v  It  was  contended 
by  the  plaintiff  that  under  section  2  (b)^  her  deceased  husband  wis  an  enii- 
ployee.    The  particular  part  of  section  2'(b)  pertinent  here  is  -as  follows; 

"Employee  shall  include  every  person,  including  a-  minor,  iri .  the  ac*"- 
vice  of  another  Under  .any  contract  of  hire  dr  apprenticeship,  written  or 
implied." 

The  soltf  question  presented  here  for  determination  is  whether  this 
policeman  was  an  employee' or  a  public  officer.  The  Supreme '  Court  of 
Appeals  of  Virginia,  upon  a  statute  almost  klentical  with  the  G^rgia 
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act»  has  held  that  a  policeman  is  a  public  officer,  and  not  such  an  em^ 
ployee  as  is  contemplated  by  the  act  Mann  v.  City  of  Lynchburg  (Va.) 
106  S.  E.  371.  Indeed,  the  Georgia  precedents,  where  the  question 
whether  a  policeman  was  an  employee  or  an  officer  has  been  considered 
in  actions  of  tort  against  municipalities,  are  uniform  that  a  policeman  is 
a  peace  officer,  whose  duties  arc  connected  with  the  public  peace,  and-  is 
a  public  officer.     The  deceased  policeman  in  this  case  was, not  an  em- 

gloyee  under  contract,  express  or  implied.  Under  the  provision  of  the  act 
ere,  the  relation  of  employer  and  employee  must  exist  in  order  to  sus- 
tain the  award.  Without  hesitation  we  conclude  that  Ae  provisions  of  the 
Workmen's  Compensation  Act  do  not  include  the  plajntiflr^  deceased  hus- 
band, and  the  court  did  not  err  in  setting  aside  the  award  made  to  her 
by  the  commissioa 
Judgment  affirmed. 
Broyles,  C.  J.,  and  Bloodworth,  J.,  concur. 


ILLINOIS  GLASS  CO.  v.  INDUSTRIAL  COMMISSION  bt  au 
(No.  14093.) 

(Supreme  Court  of.  Illinois.    Feb.  22,  1922,     Rehearing  Denied  April  5, 

1922.) 

134  Northeastern  Reporter,  712. 

1.- MASTER  AND  SERVANT  — COMPENSATION  ACT  PERMITS 

ONE  EXTENSION  OF  TIME  FOR  FILING  TRANSCRIPT  OF 

PROCEEDING  BEFORE  ARBITRATOR. 

Under  Compensation  Act,  §  19,  par.  (b),  the  Commission  may  grant 
only  one  extension  of  30  days  from  the  time  allowed  by  the'  act  for  filing 
with  the  Commission  the  stenographic  report  of  the  procecxlings  before 
the  arbitrator,-  to  obtain  a  review,  of  the  arbitrator's  report,  ami,  if  Ae 
report  is  not  filed  "widun  the  time  as  first  extended,  ^nd  the  objection  is 
not  waived  by  the .  appeartoce  before  the  Commission  of  the  objector, . 
the  award  of  the  arbitrator  automatically  becomes  die  decision  of  the 
Commission. 

(For  other  cases,  tee  Master  and  Servant,  Dec  Dig.  §  414.) 

2.  MASTER  AND  SERVANT-—  OBJECTION  TO  DELAY  IN  FIL- 
ING TRANSCRIPT  IN  COMPENSATION  PROCEEDING 
WAIVED  BY  APPEARANCE. 

The  objection  that  the  stenographer's  report  of  the  proceedings  before 
the  arbitrator  *was  not  filed  wiUi  the  Industrial  Conmiission  within  the 
time  required  bv  statute  can  be  waived,  and  is  waived  where  the  jMirtics 
appear  before  me  Commission  and  participate  in  the  proceedings. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418[3].) 

Error  to  Circuit  Court,  Madison  County;  J.  F.  (jillbam.  Judge. 

Proceedings  under  the  Workmen*s  Compensation  Act  by  Walter  Mc- 
Lain  and  others,  to  recover  compensation*  for  the  death  of  Robert  Mc- 
'  Lain,  apposed  1^  the  Illinois  Glass  Company,  employer.  An  .award  of 
compensation  by  the  Industrial  Commission  was  afiimied  by  the  dfcuit 
court,  and  the  employer  brings  error.  Reversed  and  remanded^  witii  di* 
rections. 
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Burroughs  &  Ryder,  of  Edwardsville  (R.  J.  Balch,  of  ;5t.  Louis,  Mo„ 
of  counsel),  for  plaintiff  in  error. 

C  C.  Ellison,  of  Granite  City,  for  defendants  in  error. 

Duncan,  J.  October  14,  1919.  Robert  McLain  was  killed  while  in 
the  employ  of  the  Illinois  Glass  Company.  His  parents  claimed  compen- 
sation on  the  ground  tlmt  they  were  dependent  upon  the  earnings  of  the 
deceased.  A  hearing  was  had  before  an  arbitrator  appointed  W  the  In- 
dustrial Commission,  and  he  filed  his  decision  January  15,  1920,  (inding 
that  the  parents,  defendants  in  error,  were  not  dependent  upon  tiie  earn- 
ings of  their  deceased  son,  and  awarded  them  $150  for  burial  expenses 
in  accordance  with  the  provisions  of  paragraph  (e)  of  section  7  of  the 
Compensation  Act  Laws  of  1919,  p.  540.  The  decision  of  the  arbitrator 
was  filed  with  the  Industrial  Commission,  and  due  notice,  of  the  decision 
was  received  by  defendants  in  error  February  19,  1920.  A  petition  for 
review  was  duly  filed  by  defendants  in  error  March  3,  1920,  and  on  the 
same  day  an  order  was  entered  by  the  Commission  extending  the  time 
30  days  for  filing  the  stenographic  report  of  the  proceedings.  On  April 
'6,  1920,  a  further  extension  of  30  days  was  granted.  April  23,  1920,  the 
stenographic  report  was  filed  with,  the  Industrial  Commission.  On  April 
6,  19^,  the  Commission  gave  notice  to  the  parties  of  a  hearing  on  review 
hy  it  at  East  St  Louis  on  June  17,  1920,  at  9  o'clock  a.  m.,  at  the  city 
hall  On  July  15,  1920,  the  Commission  entered  its  order  in  the  case  re- 
versing the  finding  of  the  arbitrator,  and  found  that  Anna  McLain, 
mother  of  deceased,  was  dependent  upon*  his  earnings,  and  made  an  award 
in  her  favor  of  $1,650  Und^  paragraph  (c)  of  section  7  of  the  Compen- 
sation Act,  payable  weekly.  No  additional  evidence  was  taken  by  either 
of  the  parties,  and  the  award  of  the  Commission  was  made  on  the  evi- 
dence before  the  arbitrator.  The  order  of  the  Commission  recites  that  no 
one  appeared  before  it  in  behalf  of  cither  party,  and  the  record  of  the 
Commission  does  not  show  an  appearance  before  it  by  plaintiff  in  error 
at  any  time  after  the  arbitrator  had  made  his  award. 

Plaintiff  in  error  makes  the  contention  that  the  Commission  was 
without  jurisdiction  to  reverse  thd  finding  of  the  arbitrator  and  to  enter 
jits  order  for  two  reasons:  (1)  Because  the  notice  for  hearing  q^  review 
at  East  St  Louis  on  June  17,  1920,  given  on  April  6,  1920,  was  without 
authority,  and  void;  (2)  that  the  plaintiff  in  error  was  not  bound  to  an-, 
swer  such  notice,  and  that  the  petition  for  review  should  have  been  dis- 
missed for  failure  to  prosecute. 

[1]  Paragraph  (b)  of  section  19  of  the  Compensation  Act  provides 
-that,  unless  the  party  petitioning  for  review  shall,  within  20  days  after 
receipt  by  him  of  the  copy  of  the  arbitrator's  decision,  or  within  such 
further  time,  not  exceeding  30  days,  as  the  Commission  shall  allow  on 
cause  shown,  file  with  the  Commission  an  agreed  statement  of  facts  or  a 
correct  stenographic  report  of  the  proceedings  before  the  arbitrator,  then 
the  decision  of  the  artntrator  shall  become  the  decision  of  the  Industrial 
Commission,  and,  in  absence  of  fraud,  such  decision  is  conclusive.  The 
Commission  had  no  authority,  under  the  statute,  to  extend  the  tiihe  for 
filing  the  stenographic  report  for  more  than  30  days,  and  the  Conmiission 
lost  jurisdiction  of  the  case  for  failure  of  defendants  in  error  to  file  such " 
stenographic  report  within  the  time  required  by  the  statute.  People  v. 
Andrus,  299  lU.  50,  132  N.  E.  225.  The  Commission  was  therefore  without 
authority  to  review  the  award  of  the  arbitrator,  which  became  automat- 
ically the  decision  of  Uie  Commission  after  it  had  so  lost  juriscuction  of  ' 
the  case. 

•  [2]  The  objection-  that  the  stenographic  report  was  not  filed'  in  time- 
is  one  that  could  have  been  waived  by  the  plaintiff  in  error,  and  would 
have  been  waived  had  it  entered  its  appearance  before  the  Commission, 
and  made  no  objection  to  the  Commission  to  its  proceeding  m  the  cause, 
for  such  want  of  jurisdiction.    Pocahontas  Mining  Co.  v.  Industrial  Com.- 
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(No.  14332}  134  N:  £.  16a  As  there  wtt  no  appearance  in  the  case  be- 
fore the  Cotpmission  bv  plaintiff  in  crrotr  at  any  time  after  the  decision 
of  the  arbitrator  was  filed  With  it,  it  had  no  jnrisdictioii  of  the  person 
of  the  plaintiff  in  error,  and  consequently  no  jurisdiction  of  the  case,  and 
its  decision  was  a  nullity  for  ^  reasons  fiven  in  the  case  just  cited 

On  review  the  circuit  court  of  Madison  county  in  the  certiorari 
proceeding  quashed  \tkt  writ  of  certiorari,  and  confirlned  the  decision  of 
the  Industrial  Commission.  This  was  error.  The  record  of  the  Commis- 
sion should  Imve  been  quashed  for  the  reason  that  the  Industrial  Commis* 
sion  had  lost  jurisdiction  of  the  case,  and  had  no  jurisdiction  of  the  per* 
son  of  the  plaintiff  in  error. 

The  judgment  of  the  circuit  court  is  reverjed,  and  the  cause  is  rer 
manded  to  that  court,  with  directions  to  set  aside  ^  award  of  the  In- 
dustrial Commission,  and  to  remand  the  cause  to  the  Commission  with  di^^ 
rections  to  enter  an  order  that  the  award  of  the  arbitrator  stand  as  the 
order  of  the  Industrial  Commission. 

Reversed  and  remanded,  with  directions. 


JACKSON  V.  INDUSTRIAL  COMMISSION  vt  al.    (No.  14013.) 

(Supreme  Court  of  Illinois.     Feb.  22,  1922:    Rehearing  Denied  April  5, 

1922.) 

134  Northeastern  Reporter,  749. 

1.  MASTER  AND  SERVANT— PAYMENTS  FOR  MEDICAL  SER- 
VICES HELD  "PAYMENTS  OF  COMPENSATION"  WITHIN 
LIMITATION  OF  COMPENSATION  ACT. 
Payments  by  employer  for  medical  services  for  injured  employee  were 
pajrments'  of  compensation  Within  Workmen's  Compensation  Act  1917,  {> 
24,  requiring  employee  to  make  claim  for  compensation  within  6  months 
after  the  accident,  or,  in  the  event  that  payments  have  been  made,  within 
6  months  after  such  payments  have  ceased.    . 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  396^) 
(For  other  diefinitions,  see  Words  and   Phrases,   First  and  Second 
Series,  Payment) 

Z  MASTER  AND  SERVANT  —  COMPENSATION  FOR  INJURIES 

BARRED  BY  DELAY. 

One  .who  made  no  claim  for  compensation  within  6  months  after  the 
accident,  or  within  6  months  after  paytnentis  of  compensation  had  ceased, 
as  required  by  Workmen's  Compensation  Act  1917,  |  24,  and  who  did  not 
file  notice  of  claim  with  Industrial  Board  within  18  months  after  he  re*- 
turned  to  his  employment,  as  required  by  sectkm  8,  par.  (d),  could  not 
rto>ver  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  396.) 

3.  MASTER  AND  SERVANT— PROVISION  OF  COMPENSATION 
ACrr  FOR  REVIEW  ON  GROUND  OF  INCREASED  DISABIL- 
ITY INAPPLICABLE  TO  ORIGINAL  APPLICATION. 
Wor)cmen's  Compensation  Act^  §  19,  par.  8,  authorizing  review  of  an 
agreement  or  award  within  18  months^on  the  ground  that  the  disability 
ha    increased,  Md  not  to  entitle  employee,  who  had  signed  settlement 
for  injury  to  an  eye  which  became  blind -to  maintain  an  original  applica* 
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tion  lor  oom|)«ii8atioii  filed  ftfter  the  expirHtkM  of  the  time  Allowed  br 
sectkm  8,  |Mr.  (d),  and  section  24;  such  stftttite  being  inapplicaUe  on  such 
original  appUCatioiv 

(For  other  cases,  see  Master  and  Servant,  t>ec  Dig.  |  419.) 

4.  MASTER  AND  SERVANT  —  OBJECTION  TO  JURISDICTION 

OF  COMMISSION  TO  REVIEW  COMPENSATION  PROCEED- 
ING HELD  WAIVED  BY  APPEARANCE. 
Employer,  by  appearing  and  participating  in  AMorkmen's  Cqmpenia- 
tion  proceeding  before  the  Industrial  Commissi^*  on  injured  employee's 
petition  to  review  award  of  arbitrator  without  objecting  to  the  proceed- 
ms  because  of  employee's  failure  to  file  transcript  of  proceedings  before 
arbitrator  within  we  time  required  by  Workmen's  Compensation  Act,  § 
19,  par.  (b),  waived  such  objection. 

(For  other  c^ses,  see  Master  and  Servant,  Dec  Dig.  §  4l8[3].) 

5.  MASTER  AND  SERVANT  —  DELAY  IN  DEMANDING  COM- 

PENSATION  WAIVED  BY  FAILURE  TO  RAISE  QUESTION 

BEFORE  INDUSTRIAL  COMMISSION. 

In  Workmen's  Compensation  proceeding,  employer  would  have  waived 
empbyee's  failure  to  file  written  demand  for  compensation  within  -vt^ 
quired  time  by  failure  to  raise  the  question  before  the  Industrial  Com-, 
mission. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  |  417[4].) 

Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Alfred  T. 
Richter  for  compensatk>n  for  injuries,  opposed  by  William  J.  Jackson, 
receiver  of  the  Chicago  &  Eastern  Illinois  Railroad  Company,  emplo^r. 
Award  for  employee  confirmed  by  the  circuit  court,  and  em]Aoyer  bnngs 
error.    Reversed  and  remanded,  with  directions. 

Edward  W.  Rawlins  and  Charles  O.  Fowler,  both  of  Chicago  (Homer 
T.  Dick  and  Kenneth  B.  Hawkins,  bot£  of  Chicago,  of  counsel),  for 
plaintiff  in  error. 

I.  J.  Franklin,  of  ChicagD.^foi*  defendack^  in-error^ 

Duncan,  J.  On  December  24,  1917,  defendant  in  error,  Alfred  T. 
^chter,  was  injurctd  while  emf^oyed  by  plaintiff  in  error,  William  J. 
Jackson,  receiver  of  the  Chicago  a  Eastern  Illinois  Railroad  Company, 
and  while  rebuilding  or  repairing  the  end  of  a  car,  for  which  purpose  he 
-was  using  a  rivet-reaming  madune.  The  injury  was  caused  by  a  piece 
of  steel  Slaving  striking  hin>  in  the  eye.  He  notified  the  foreman  of  his 
injury,  wh9  sent  him  to  Dr.  Weidner,  the  c<Hnpan3Ks  doctor,  who  re^ 
moved  two  foreign  substances  from  the  eye.  A^  this  doctor  was  only  a 
general  practitioner  he  sent  Richter  to  Dr.  Muhdt,  the  company's  eye 
Specialist,  Who  examined  and  treated  his  eyes  the  same  evening  of  the  ac«> 
odbit  Richter  returned  to  work  December  26,  1917,  and  continued  in 
the  service  of  the  same  employer  until  August  16,  1918,  when  he  left  that 
employment  and  entered  the  service  of  another  employer.  He  testified 
that  the  sight  of  his  injured  right  eye  began  to  fail  immediately  after  the 
accident,  becoming  quite  noticeable  in  January  and  February,  1918.  Mav 
22,  1918,  he  again  went  to  Dr.  Mundt,  who  treated  his  eye  until  May  27, 
191&  On  the  latter  day  he  called  on  the  claims  attorney  for  plaintiff  in 
error,  and  told  him  that  Dr.  Mundt  said  the  trouble  with  his  eye  was  not 
due  to  any  injury,  but  advised  him  to  see  if  the  railroad  company  would 
do  anythiirig  for  him.  The  attorney  verified  Richter's  statement  by  tele- 
phoning Dr.  Mundt,  who  advised  an  operation,  and  said  it  would  cost 
$150,  including  hospital  services.    The  attorney  then  gave  Richter  a  check 
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for  $75  for  i>ayinent  on  operation,  which  recited  that  it  was  in  full  set- 
tlement of  all  claims,  demands,  or  causes  of  action,  against  plaintiff  in 
error,  at  common  law  or  under  any  state  or  federal  statute,  arising  out  of 
personal  injuries  to  claimant  on  or  about  December,  1917,  or  May.  1918. 
On  the  same  day.  May  27,  1918>  Rtchter  and  the  attorney  on  behalf  of 
plaintiff  in  error,  signed  an  agreement,  wherein  plaintiff  in  error  agreed 
to  pay  Richter  said  sum  as  the  sole  consideration,  and  without  any  other 
promise  or  agreement,  and  Richter  agreed  to  accept  said  sum  in  full  set- 
tlement and  satisfaction  of  all  claims,  demands,  and  causes  of  •  action 
against  plaintiff  in  error^  at  common  law  or  under  any  state  or  federal 
statute,  arising  from  personal  injury  received  by  him  at  or  near  Yard 
Center,  III.,  on  or  about  December.  1917,  and  May,  J9ia  Richter  testified 
that  in  August,  1920,  he  discovered  that  he  had  completely  lost  the  sight 
of  his  right  eye,  and  that  his  eye  was  perfect  before  he  received  the  aaid 
injury. 

Defendant  in  error  filed  his  application  for  adjustment  of  his  claim 
August  26,  1919,  20  months  after  he  returned  to  his  work  for  plaintiff  in 
error.  The  arbitrator  made  an  award  of  $10,745  per  week  for  a  period 
of  100  weeks  for  permanent  loss  of  sight  of  the  right  eye,  under  the  pro- 
visions of  paragraph  (e)  of  section  8  of  the  Compensation  Act  (Hunt's 
Rev.  St.  1919,  c.  48,  §  133),  on  October  6,  1919.  Petition  for  i?:vicw  was 
filed  by  plaintiff  in  error  with  the  Industrial  Commission,  and  after  a 
hearing,  in  which  both  parties  appeared  and  participated,  the  Commission 
approved  and  confirmed  the  award,  allowing  a  credit  to  plaintiff  in  error 
of  $75,  which  had  also  been  allowed  by  the  arbitrator,  and  ordered  that 
the  award  stand  as  the  decision  of  the  Commission.  The  circuit  court  of 
Cook  county,  in  certiorari  proceedings  before  it,  modified  the  award  by 
disallowing  the  credit  of  $75,  and  confirmed  it  for  $10,745  per  week  for 
100  weeks.  A  writ  of  error  was  allowed  by  this  court  for  review  of 
the  judgment  of  the  circuit  court. 

Two  questions  only  are  raised  on  this  record  by  plaintiff  in  error: 
(1)  No  written  claim  for  compensation  was  made  within  the  time  re- 
quired by  the  statute  after  payments  of  compensation  had  ceased;  (2) 
the  defendant  in  error  failed  to  show  by  competent  evidence  that  the 
'loss  of  his  eye  was  due  to  an  injury  arising  out  of  and  in  the  course  of 
his  work. 

We  think  the  evidence  in  this  record  sustains  the  award  and  finding 
of  the  Commission  that  the  defendant  in. error  lost  the  sight  of  his  eye 
by  reason  of  the  injury  aforesaid,  and  that  such  injury  arose  out  of  and 
in  the  course  of  his  work.  As  .the  judgment  of  the  court  will  have  to  be 
reversed  for  the  reasons  assigned  in  .plaintiff  in  error's  first  contention,  it 
will  not  be  necessary  to  make  any  further  discussion  of  the  second  ten- 
tention. 

[1]  The  evidence  of  the  defendant  in  error  is  positive  that  he  never 
at  any  time  made  any  written  demand  upon  the  plaintiff  in  error'  for 
compensation,  or  any  demand  therefor  whatever,  except  as  disclosed  in 
the  foregoing  statement  Plaintiff  in  error  paid  both*  of  the  physicians 
for  their  services  in  treating  the  eye  of  defendant  in  error  in  December, 
1917.  and  in  May,  1918,  in  addition  to  the  payment  of  $75  for  operation 
and  in  full  settlement  of  all  of  his  claims.  The  agreement  signed  by  the 
parties  on  M^y  27,  1918,  cannot  be  construed  as  a  demand  for  payment 
for  his  injuries.  -The  pa3rments  for  medical  services  for' defendant  in 
error  were  pa3rments  of  compensation  under  the  provisions  of  the  Com- 
pensation Act  Central  Locomotive  &  Car  Works  v.  Industrial  Com.,  290 
111.  436.  125  N.  E.  369. 

[2]  Section  24  of  the  Compensation.  Act  of  1917  (Kurd's  Rev.  St 
1917,  c.  48,  §  149)  provides  that  do  proceedings  for  compensation  under 
the  aict  shall  be  maintained  unless  claim  for  compensation  has  been  made 
within  6  months  after  the  accident,  or,  in  the  event  that  pajmnents  have 
Veen  made  under  the  provisions  of  the  act,  unless  written  claim  for  corn- 
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pensation  has  been  made  within  six  months  after  such  payments  have 
ceased.  There  was  no  demand  of  any  character  after  the  payment  of  the 
$75  for  operaticMi  and  hospital  fees,  if  that  shall  be  considered  as  a  pay- 
ment under  the  act,  and  there  was  no  written  dem'and  after  the  payments 
of  compensation  had  ceased  in  May,  1918,  as  required  by  the  foregoing 
section.  Defendant  in  error  is  therefore  barred,  under  this  section  of  the 
statute,  from  any  recovery  unless  there  is  some  other  section  of  the  stat- 
ute under  which  he  can  maintain  his  claim. 

Paragraph  (d)  of  section  8  of  the  Compensation  Act  further  pro- 
vides that,  in  the  event  the  employee  returns  to  the  employment  of  his 
employer  in  whose  employment  he  was  injured,  the  employee  shall  not  be 
barred  from  asserting  a  claim  for  compensation  under  the  act,  provided 
notice  of  the  claim  is  filed  with  the  Industrial  Board  within  18  months 
after  he  returns  to  such  employment,  and  the  board  shall  immediately 
send  to  the  employer,  by  registered  mail,  a  copy  of  such  notice.  De- 
fendant in  error  returned  to  his  employment  with  plaintiff  in  error  on 
I>ecembcr  26,  1917,  just  20  months  before  his  claim  for  compensation  was 
filed.  The  18  months  dates  from  the  day  the  employee  returns  to  the 
service  of  his  employer  under  whom  he  was  injured,  and  he  is  barred 
from  recovering  under  this  section. 

[3]  Paragraph  (h)  of  section  19  of  the  Compensation  Act  (section 
144)  is  not  applicable  to  this  case,  as  that  secticHi  simply  provides  that 
an  agreement  or  award  under  the  act  providing  for  compensation  in  in- 
stallments may,  at  any  time  within  18  months  after  such  agreement  or 
award,  be-  reviewed  by  the  Industrial  Board  at  the  request  of  either  the 
employer  or  employee,  on  the  ground  that  the  disability  of  the  employee 
has  subsequently  recurred,  increased,  diminished,  or  ended,  and  on  such 
review  compensation  payments  may  be  re-established,  increased,  diminished, 
or  ended.  The  application  in  this  case  is  an  original  application  for  com- 
pensation, and  not  for  the  review  of  an  agreement  or  award  for  compen- 
sation in  installments.  For  the  same  reason  the  case  of  Tribune  Co.  v. 
Industrial  Com.,  290  111.  402,  125  N.  E.  351,  is  not  applicable. 

[4]  It  is  suggested  by  defendant  in  error  that  the  transcript  of  the 
proceedings  before  the  Industrial  Commission  was  not  filed  in  time,  as  re- 
quired by  statute,  and  People  v.  Andrus,  299  111.  50,  132  N.  E.  225,  is 
cited  as  authority  for  that  proposition.  It  is  true  that  the  transcript  of 
these  pro  eedings  was  filed  long  after  the  time  allowed  by  paragraph  (b) 
of  section  19  of  the  Compensation  Act,  and  the  Commission  would 
thereby  have  lost  jurisdiction  of  the  case  had  defendant  in  error  taken 
advantage  of  this  objection  before  the  Commission  before  he  appeared 
and  participated  in  the  case.  The  Commission  had  jurisdiction  of  the 
subjcct-nmtter  of  the  proceedings  and  had  jurisdiction  of  the  parties  by 
reason  of  their  appearance  and  taking  part  in  the  proceedings.  The  ob- 
jection of  defendant  in  error  is  therefore  waived.  Pocahontas.  Mining 
Co.  V.  Industrial  Com.  (No.  14332)  134  N.  E.  160. 

[5]  Plaintiff  in  error  made  his  contention  before  the  Industrial  Com- 
mission that  the  defendant. in  error  had  not  made  written  demand  within 
6  months  after  payment  of  compensation  had  ceased  or  any  demand  for 
compensation  at  any  time.  His  contention  would  have  also  been  waived 
had  it  not  been  made  before  the  Industrial  Commission,  as  held  in  the 
case  last  cited. 

For  the  reasons  aforesaid,  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  to  the  circuit  court,  with  directiotls  to 
quash  the  record  of  the  Industrial  Commission. 

Reversed  and  remanded,  with  directions.    * 
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REPUBLIC  IRON  k  STEEL  CO,  v.  INDUSTRIAL  COMMISSION 
wt  AU    (No.  14121.) 

(Supreme  Court  of  Illinois.    Feb.  22,  1922.    Rehearing  Denied  April  5, 

1922.) 

134  Northeastern  Reporter,  754. 

2.  MASTER  AND  SERVANT— REVIEWING  COURT  BOUND  BY 

INDUSTRIAL  COMMISSION'S  HNDINGS  ON  EVIDENCE. 
The  court  is  bound  by  the  findings  of  the  Industrial  Commission  if 
there  is  any  competent  evidence  in  the  record  to  sustain  them. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417(7].) 

3.  MASTER  AND  SERVANT  —  CONTRIBUTORY  NEGLIGENCE 

DOES  NOT  BAR  COMPENSATION. 

Contributory  negligence  of  the  party  injured  is  no  bar  to  recovery 
under  the  Workmen  s  Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  356.) 

4.  MASTER  AND  SERVANT— INJURY  TO  EMPLOYEE  VIOLAT- 

ING ORDER  TO  USE  STREET  CAR  HELD  COMPENSABLE, 
Though  the  violation  of  an  order  of  the  employer  which  takes  the 
employee  entirely  out  of  the  sphere  of  his  employment  prevents  recovery 
of  compensation  for  injuries,  an  employee's  violation  of  an  order  to  use 
the  street  car  in  reaching  a  depot  to  which  he  was  sent  to  mail  a  letter 
did  not  take  him  out  of  the  sphere  of  his  employment,  and  his  dependents 
can  recover  compensation  for  his  death  while  walking  to  the  depot  along 
th?  railroad  right  of  way. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375[11.) 

Error  to  Circuit  (Tourt,  Rock  Island  County;  F.  D.  Ramsay,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Maude  Moore 
to  recover  compensation  for  the  death  of  her  husband,  Charles  E.  Moore, 
opposed  by  the  Republic  Iron  &  Steel  Company,  eniployer.  The  award 
of  compensation  by  the  Industrial  (Commission  was  quashed  by  the  cir* 
cuit  court,  and  claimant  brings  error.  Judgment  of  ue  circuit  court  re- 
versed, and  cause  remanded^  with  directions. 

G.  C.  Wenger  and  W.  C.  Allen,  both  of  Rock  Island,  for  plaintiff  in 
error. 

Kenworthy,  Dietz,  Shallberg,  Harper  &  Sinnett,  of  Moline,  for  de- 
fendant in  error. 

Duncan,  J.  Charles  E.  Moore  prior  to  his.  death  had  been  an  em- 
ployee of  defendant  in  error,  the  Republic  .Iron  &  Steel  Ck>mpany,  at 
Moline  for  20  years  and  during  the  last  5  years  of  his  life  was  store** 
keeper  and  had  charge  of  the  stores.  He  worked  7  days  a  week  and 
was  paid  for  Sunday  work.  A  part  of  his  work  was  to  go  to  Moline  to 
do  chores,  to  get  bolts,  nuts,  and  like  things,  and  he  was  often  sent  to 
trains  with  mail.  The  last  day  he  worked,  Sunday,  January  23,  1916,  he 
lett  his  home  at  6  o'clock  for  his  place  of  work.  On  that  morning  he 
checked  up  his  store  book^  and  swept  and  mo|M>ed  the  floors.  At  Aoat 
11:20  o'clock  a.  m.  J.  E.  N.  Olson,  chief  clerk  of  defendant  in  error, 
gave  Moore  a  letter  written  for  the  company,  with  directions  to  him  to 
take  it  to  the  Rock  Island  station  in  Moline  and  mail  it  on  the  train  go- 
mg  east  at  1:20  o'clock*  p.  m.    The  record  does  not  disck>se  the  time  that 


Digitized  by  VjOOQIC 


1922]    REPUBLIC  IRON  &  STEEL  CO.  v.  IND.  COMM.    (III.)       667 

Moore  left  the  plant  to  mail  the  letter,  and  the  record  leaves  it  uncertain 
as  to  what. route  he  todc  to  reach  the  station.  'Olson  testified  that  he 
handed  him  a  letter  and  told  him  to  take  the  street  car  for  the  train. 
He  also  testified  that  Moore  afterwards  told  him  at  the  hospital  that  he 
did  not  take  tiie  car,  but  walked  tiie  entire  way  from  the  plant  down  to 
the  station  on  tht  railroad  track.  No  one  else  seems  to  have  heard  this 
conversation.  An  employee  of  the  steel  company  testified  that  Olson 
handed  Moore  the  letter  to  take  to  the  train  and  handed  him  a  dime  for 
street  car  fare,  but  did  not  hear  Moore  make  any  reply  and  did  not  hear 
Olson  give  him  any  directions  when  he  gave  him  the  dime.  Gust  Garke, 
a  12  year  old  boy,  testified  that  he  was  at  the  depot,  hntrd  the  traip,  ran 
to  the  door,  saw  a  man  get  o^  &  Third  avenue  street  car  and  run  up  to 
hand  the  baggageman  a  letter,  saw  the  letter  in  his  hand,  and  that  the 
man  was  struck  by  a  train  going  east  He  stated  particularly  that  he  saw 
this  man  ffet  off  the  rear  end  of  the  street  car,  on  the  west  side  of 
Thirteenth  street,  and  that  he  saw  him  picked  up  and  put  into  an  ambu- 
lance. He  did  not  know  Moore,  but  heard  some  people  saying,  '*Mr. 
Moore  got  hurt,'*  and  found  out  that  the  man  injured  was  Moore.  He 
was  corroborated  by  his  sister,  Gertrude,  who  testified  that  she  remembered 
the  accident,  saw  them  pick  up  the  injured  man  and  put  him  in  an  ambu- 
lance, and  saw  her  brouier.  Gust,  standing  next  to  the  injured  man.  The 
evidence  further  shows  that  the  depot  is  situated  on  the  east  side  of 
Thirteenth  street,  whidi  runs  north  and  south,  and  that  Twelfth  street  is 
west  of  and  parallel  with  Thirteenth  street  The  plant  is  about  14  blocks 
from  the  railroad  station,  and  the  station  may  be  reached  from  the  plant 
by  walking  down  the' railroad  right  of  way  or  by  walking  from  the 
plant  2  blocks  south  on  Second  street  to  Third  avenue,  at  which  point  a 
Third  avenue  oar  passes  about  every  15  minutes  going  east  to  Thirteenth 
street  which  it  crosses  a  block  north  of  the  depot  Moore  was  picked 
up  on  the  railr<if4  right  of  .way  about  midwav  between  Twelfth  and  Thir- 
teenth streets  and- west  of  the  depot,  and  me  testimony  shows  that  the 
right  of  way  at  this  point  between  Twelfth  and  Thirteenth  streets  is 
used  by  the  public,  and  particularly  by  pedestrains,  as  a  place  for  cross- 
ing the  tracks,  and  it  Had  been  frequently  so  used  for  5  or  6  years  pre- 
vious to  this  accident  Moore  died  of  his  injuries  February  1,  1916,  leav- 
i^  surviving  him  Maude  Moore,  his  widow,  and  one  daughter,  Edith 
Moore. 

Maude  Moore,  plaintiff  in  error,  filed  her  petition  for  compensatiofL 
and  on  September  27,  1917,  the  arbitrator  awarded  her  the  sum  of  $7.56 
per  week  for  a  period  of  416  weeks  under  paragn4>h  (a)  of  section  7  of 
the  Compensation  Act  (Laws  1913,  p.  341),  and  the  sum  of  $50  for  first 
aid,  medical,  surgical,  and  hospital  services  as  provided  by  paragrap^i  (a) 
of  section  8,  and  that  there  was  also  due  $385.56  of  said  compensaticm  up 
to  the  time  of  the  award,  and  that  the  remainder  thereof  should  be  paid 
in  weekly  payments  beginning  with  January  22,  1917.  The  arbitrator  re- 
cited in  his  award  th^t  Olson  gave  the  deceased  a  dime  to  be  expended 
for  car  fare  to  the  depot  for  the  purpose  of  mailing  the  letter,  but  that 
deceased  did  not  use  the  street  car  as  a  conveyance,  but  walked  on  the 
right  of  way  of  the  railroad  to  tiie  station.  On  a  petition  for  review  by 
defendant' in  error  the  Commission  affirmed  the  award  on  September  27, 
1917,  and  ordered  it  stand  as  the  decision  of  the  Conunission.  It  does 
not  appear  what  findings  the  Commission  made  as  to  the  facts  or  how 
deceased  traveled  to  the  railroad  station.  The  circuit  court  of  Rock 
Island  county  in  certiorari  proceedings  before  it  in  June,  1918,  quashed 
the  record  of  the  Commission,  set  aside  the  award,  and  certified  niat  the 
cause  was  one  proper  to  be  reviewed  hy  this  court  A  transcript  of  the 
record  of  the  areuit  court  was  filed  in  this  court  September  10,  1921,  in 
aB9W^  to  a  writ  of  error. 

It  is  stated  In  defendant  in  error's  brief  that  there  is  no  disptite  about 
the  mam  facts  in  this  case,  and  that  the  only  question  presented  is  one 
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of  law,  and  that  question  is  whether  or  not  the  alleged  accidental  injurj 
so  received  by  Moore  arose  out  of  and  in  the  cpurse  of  his  emt>loynient. 
Plaintiff  in  error  further  insists  that  the  testimony  of  Olson  as  what 
Moore  told  him  in  answer  to  his  question  as  to  how  Moore  reached  the 
depot  is  incompetent  because  hearsay  evidence,  and  the  case  of  Chicago 
Packing  Co.  v.  Industrial  Board,  282  111.  497,  U8  N.  E.  727,  is  rcncd  on 
as  sustaining  her  in  this  contention. 

[1]  The  -statement  made  to  Olson  by  the  deceased  was  admissible  on 
the  part  of  defendant  in  error,  as  his  statement  was  a  declaration  or  an 
admission  against  his  interests,  and  stKrh  declarations  or  admissions  are 
sai  exception  to  rule,  as  to  hearsay  evidence  when  offered  against  him  or 
his  administrator,  or  one  claiming  under  him,  by  the  party  sued.  Schdl 
V.  Weaver,  225  111.  139,  80  N.  E.  95,  8  Ann,  Cas.  339;  Chicago  City  Rail- 
way Co.  v.  Henry,  218  111.  92,  75  N.  E.  758.  The  rule  is  otherwise,  how- 
ever, when  such  declarations  are  offered  ^  evidence  by  the  injured  party 
who  makes  them  or  when  offered  by  his  administrator  or  one  suing  for 
injury  or  compensation  for  his  desuh.  In  such  a  case  the  declarations 
are  in  the  nature  of  self-serving  declarations  and  come  strictly  under  die 
hearsay  rule.  For  that  reason  the  declarations  of  the  deceased  in  the 
case  of  Chicago  Packing  Co.  v.  Industrial  Board,  supra,  were  held  incom- 
petent 

[2]  In  this  case  this  court  is  bound  by  the  finding  of  the  facts  as 
found  by  the  Commission  if  there  is  any  competent  evidence  in  the  rec- 
ord to  sustain  its  fincting.  The  Commission  may  have  found,  so  far  as 
we  are  advised,  that  the  deceased  did  take  a  street  car  in  making  his 
journey  to  the  station,  as  the  evidence  of  the  two  Garke  witnesses  tended 
to  prove.  Under  such  a  finding  it  could  not  be  questioned  successfully 
that  the  injury  arose  out  of  and  in  the  course  of  the  employment 

,  [3]  If  the  finding  of  the  Commission  was  entirely  in  accord  with 
the  finding  of  the  arbitrator  that  the  deceased  walked  on  the  railroad 
track  instead  of  taking  the  street  car,  and  if  its  finding  should  have  been 
that  in  walking  on  the  railroad  the  deceased  disobeyed  his  instructions, 
otir  decision  of  this  case  would  not  be  changed.  This  court  has  many 
times  decided  that  contributory  negligence  of  a  party  injured  is  no  bair 
to  a  recovery  under  the  Compensation  Act 

[4J  The  most  that  may  be  said  in  favor  of  defeixlant  in  error's  con- 
tention is  that  the  deceased  was  guilty  of  negligence  in  not  obeying  the 
order  or  directions  pf  Olson.  The  rule  is- that,  where  the  violation  of  a 
rule  or  order  of  the  employer  takes  the  employee  entirely  out  of  the 
sphere  of  his  employment,  and  he  is  inj  tired  while  violating  such  rule  or 
order,  it  cannot  be  then  said  that  the  accident  arose  out  of  the  employ- 
ment and  in  such  a  case  no  compensation  can  be  recovered.  If,  however, 
in  violating  such  a  rule  or  order  the  employee  does  not  put  himself  out 
of  the  sphere  of-  his  employment,  so  that  it  may  be  said  he  is  not  acting 
in  the  course  of  it,  he  is  only  guilty  of  negligence  in  violating  such  rule 
or  order  and  recovery  is  not  thereby  barred.  Union  Colliery  Co.  v.  In- 
dustrial Conv,  298  111.  561.  132  N.  E.  200. .  As  was  said  in  the  case  just 
cited  in  quoting  from  the  case  of  Jackson  v.  Denton  Colliery  Co.,  W.  C 
&  Ins.  Rep.  91,  7  B.  W.  C.  C.  92,  it  does  not  matter  in  the  slightest  de- 
gree how  many  orders  the  employee  disobeys  or  how  bad  his  conduct  may 
have  been  if  he  was  still  acting  in  the  sphere  of  his  employment  and  in 
the  course  of  it  the  accident  arose  out  of  it.  The  deceased  was  perfonn- 
ing  the  errand  that  he  was  directed  to  perform,  and  this  errand  was  a 
part  of  his  employment  or  an  incident  of  it  Had  he  used  the  street  car 
in  reaching  the  depot,  it  is  c<Miceded  by  defendant  in  error  that  he  would 
have  been  performing  a  -duty  that  his  employment  required  of  him,  and  it 
is  further  conceded  that  in  such  a  case  the  injury  would  have  arisen  .out 
of  his  employment  and  in  the  course  of  it  and  that  defendant  in  error 
would  be  liable  for  the  compensation,  llf  he  walked  on  the  railroad  to 
the  station  he  was  at  all  times  in  the  performance  of  his  en^>loynient  up 
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until  he  was  struck  by  the  train,  and  the  violation  of  liit  order  never  at 
any  time  took  him  out  of  the  sf^ere  of  his  employmtet  Plaintiff  in  er- 
-ror  was  therefore  entitled  to  recover,  and  the  jtidginent  of  the  circuit 
court  must  be  reversed. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded to  that  court,  with  directions  to  quash  the  writ 
Reversed  and  remanded,  with  directions. 


GARDINER  v.  COCHRAN  CHAIR  CO.  (No.  11239.) 

(Appellate  Court  of  Indiana.    March  29,  1922.) 

134  Northeastern  Reporter,  873. 

1.  MASTER  AND  SERVANT— COMPENSABLE  INJURY  MUST  BE 

PROVED. 

In  a  proceeding  before  the  Industrial  Board  for  compensation,  the 
fact  that  die  injury  complained  of  arose  out  of  and  in  the  course  of  the 
'  enfpk>yment  must  be  found  to  sustain  an  award,  and  t^e  burden  of  prov- 
ing that  fact  rests  on  the  applicant 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  |  403.) 

Z  MASTER  AND  SERVANT  —ONLY  EVIDENCE  SUSTAINING 
COMPENSATION  AWARD  CONSIDERED  ON  APPEAL. 
On  appttl  from  aif  award  of  the  Industrial  Board,  only  evidence  tend- 
ing to  sustain  the  award  will  be  considered. 

(For  other  oaaes,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

3.  MASTER  AND  SERVANT  —  PRESUMPTION  ifJ  FAVOR  OF 

COMPENSATION  AWARD. 

On  appeal  froin  an  award  of  the  Industrial  Board  it  is  assumed  that 
the  board  drew  the  inferences  ^nrhich  are  in  harmony  with-  and  support 
the  award. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  417(5].) 

4.  MASTER  AND  SERVANT  —  FINDINGS  ON   EVIDENCE  IN 

COMPENSATION  CASE  CONCLUSIVE, 

The  findings  of  the  industrial  Board  have  the  same  force  as  the  find- 
ing of  a  court  or  the  v«rdict  of  a  jury,  and  are  not  to  be  set  aside  if 
there  is  evidence  upon  which  they  can  rest. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Di^.  §  417(7].) 

5.  MASTER  AND  SERVANT— FINDING  OF  NONCOMPENSABLE 
V  INJURY  TO  WORKMAN  COMPLAINING  OF  HERNIA  SUS- 

TAINED. 

In  a  proceeding  by  an  employee  claiinnag  compentatioa  for  hernia, 
evidence  held  to  sustain  the  Industrial  Board's  finding  that'  tiie  disability 
did  not  arise  out  of  and  in  the  course  of  employment 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  405(4].) 

Dausman,  C.  J.,  and  Nichols,  J.,  dissenting. 
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Appeal  from  Indiittrial  Boarct 

ProcMcting  by  Robert  J.  Gardiner  against  the  Qxrhran  Chair  Cqid- 
pany  before  die  Induftrial  Board  for  an  awan(  From  an  award  that 
plaintiff  take  nothing,  plaintiff  appeals.     Affirmed. 

Martin  J.  Givvi.  of  Lawr^ceburg,  and  Clftycombe,  ^Gtvm  &  Stomp, 
of  Indianapolis,  for  appellant 

Ketcham,  McTuman  &  Higgins,  of  Indianapolis,  for  appellee. 

Remy,  J.  AppelUnt  filed  with  the  Industrial  Board  his  application 
for  compensation.  At  the  hearing,  the  board  found  that  the  **  disability 
for  which  compensation  was  claimed,  that  is  inguinal  hernia,  did  not  arise 
out  of  and  in  the  course  of  appellant's  employment,  and  made  an  award 
that  appellant  take  nothing.    From  this  order  the  appeal  is  prosecuted 

The  sufficiency  of*  the  evidence  to  sustain  die  finding  and  award  is 
assigned  as  error. 

The  only  question  for  our  consideration  is;  Does  the  evidence  sus- 
tain the  finding  of  the  board  that  appellant's  injury  for  which  he  claims 
compensation  did  not  arise  out  of  and  in  the  course  of  his  employment? 
The  evidence  on  this  issue  is  in  substance  as  follows: 

Appellant,  who  is  68  years  of  age,  was  employed  by  appellee  in  its 
chair  factory,  and  as  such  employee  one  of  his  duties  was  to  place  un- 
finished chairs  in  piles.  On  March  23,  1920,  a  rocking  chair,  which  ap- 
pellant was  attempting  to  place  upon  the  top  of  a  pile,  fell  to  the  floor, 
causing  appellant  to  lose  his  balance,  and  as  a  result  he  fell  upon  the 
chair  in  such  a  manner  as  to  strike  his  right  groin  upon  the  point  of  one 
of  the  runners  of  the  chair.  The  injury  resulting  to  appellant  was  such 
as  to  cause  him  pain  at  the  time,  but  not  su^ent  to  stop  him  from  work. 
He  continued  his  work ,  for  ai^iiellee  regularly  until  October  9,  1920, 
when  he  ceased  to  work  for  appellee.  Appellant  did  not  notify  appellee 
of  his  fall,  or  that  he  had  received  an  injury  until  November  27,  1920L 

Appellant  testified  that  a  short  time  after  the  injury  he  consulted  Dr. 
Stewart,  by  whom  he  was  told  that  he  had  sustained  a  partial  n^iture, 
but  that  he  did  not  again  consult  ^  frfiysidan  until  November  24,  1920, 
when  he  again  consulted  Dr.  Stewart,  and  was  told  that  he  had  a*  com* 
plete  hernia. 

At  the  hearing;  Dr.  Stewart,  as  a  witness  for juppellant,  testified  that 
he  examined  appellant  ''tiie  last  of  November,  1920,".  at  which  time  he 
found  him  suffering  from  inguinal  hernia.  The  witness  also  testified  that 
he  had  no  recolle^on  of  being  consulted  by  appellant  '"•ooo  after  his 
fall,"  or  at  any  time  prior  to  the  last  of  November,  and  that  to  the  best 
of  his  knowledge  he  had  not  been  so  consulted.  Dr.  Stewart  sAao  testi- 
fied that  a  blow  such  as  appellant  received  by  falling  on  the  chair  "could 
hiive"  produced  hernia. 

Dr.  Emmert  who  testified  as  an  expert  witness  on  behalf  of  appel* 
lant,  stated  tii||t  he  had  examined  appellant  the  day  before  tiie  hearing, 
and  found  him  suffering  from  right  inguinal  hernia;  that  "external  inju- 
ries hardly  ever*-  produce  hernia.  The  witness  during  his  exanunatioo 
was  asked  by  appellant's  attorney  the  following  question: 

''Assume  that  Mr.  Gardiner,  a  man  66  or  67  years  old,  is  engaged  in 
lifting  a  chair  up  on  a  tier  of  chairs,  and  tKe  chair  slipped,  and  he  be- 
came overbalanced  and  "fell,  striking  himself  in  die  right  groin  with  the 
sharp  point  of  the  runner  of  that  chair,  could  such  a  blow  as  that  produce 
auy  such  a  conditio  as  you  found  in  him?" 

To  this  Question  die  witness  luiswered,  "No,  sir."  The  witness  suted 
that  when  a  man  arrives  at  the  age  of  appellant  die^  muscles  of  this  abdo- 
men become  weak,  and  diat  hernia  is  easily  produced  1^  a  strain.  Ap- 
pellimt  refused  to  submit  to  an  operation,  though  his.  pnysidans  recom- 
mended it 
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Charles  Fauss,  a  witness  for  appellee,  testified  that  during  the. time 
appellant  was  working  for  appellee  in  the  chair  factory  appellant  asked 
him  to  help  get  a  chair  down  from  a  pile,  and  as  a  reason  for  wanting  as- 
sistance said  that,  "while  he  was  in  the  grocery  bilsiness"  before  he  took 
employment  with  appellee,  "he  had  spramed  himself  lifting  a  barrel  of 
sugar."  Appellant  made  no  complaint  to  Fauss  ''about  being  hurt  there 
in  the  factory.** 

Appellant's  wife  attended  the  hearing  and  testified  on  behalf  of  her 
husband  that  notice  of  her  husband's  injury  was  by  her  given  to.  appellee 
on  November  27,  1920,  but  gave  no  testimony  whatever  as  to  the  char- 
acter of  the  injury  of  which  her  husband  complained,  or  that  she  knew 
he  had  an  injury  prior  to  the  time  he  filed  his  application  for  compensa- 
tion, although  the  evidence  shows  that  she  was  \i\mg  with  appellant  as 
his  wife  at  the  tim^  he  claims  to  have  received  the  injury,  and  continu- 
ously thereafter  until  die  hearing. 

[1-4]  In  a  proceeding  before  the  Industrial  Board  for  compensation, 
one  of  the  facts  which  must  be  'found  as  a  legal  basis  for  an  award  is 
that  the  injury  complained  of  arose  out  of  and  in  the  course  of  appli- 
cant's employment  Haskell,  etc,  Car  Co.  v.  Brown,  67  Ind.  App.  178, 
117  N.  E.  555.  The  burden  of  proving  such  fact  rests  upon  the  appli- 
cant for  compensation.  New  Castle  Foundry  Co.  v.  Lysher,  68  Ihd.  App. 
509,  120  N.  £.  713.  On  appeal  only  the  evidence  tending  to  sustain  the 
award  will  be  considered.  Haskell,  etc..  Car  Co.  v.  Kay,  69  Ind.  App. 
545,  119  N.  £.  811.  It  is  the  province  of  the  Industrial  Board  to  draw 
legitimate  inferences  from  facts  and  circumstances  proved,  and  on  appeal, 
it  will  be  assumed  that  the  board  drew  those  inferences  which  are  in 
harmony  with  and  support  the  award.  Bachman  v.  Waterman,  68  Ind. 
App.  580,  121  N.  £:  8.  The  findings  of  the  Industrial  Board  have  the 
same  force  as  the  finding  of  a  court  or  a  verdict  of  a  jury,  and  are  not 
to  be  set  aside  if  there  is  evidence  upon  which  they  can  rest  Sugar 
Valley  Coal  Co.  v.  Drake,  66  Ind.  A«i.  152,  117  N.  E.  937;  American 
Hominy  Col  v.  Davis  (Ind.  App^)  126  Tl.  £.  703;  Northern  Indiana,  etc., 
Co.  V.  Thomas  (Ind.  App.)  133  N.  E.  393.' 

[5]  In  the  light  of  the  foregoing  rules  and  principles,  we  have  con- 
sidered the  evidence,  and  hold  that  there  is  sufficient  evidepce  to  sustain 
the  finding  and  award. 

Dausman,  C.  J.,  and  Nichols,  J.,  dissent 


DUNCAN  V.  IOWA  RY.  k  LIGHT  CO.    (No.  34138.) 

(Supreme  Court  of  Iowa.     April  4.  1922.) 

187  Northwestern  Reporter,  486. 

3.  MASTER  AND  SERVANT  ^  NEGLIGENCE  IN  FAILING  TO 

WARN   INEXPERIENCED  EMPLOYEE  OF   DANGER  HELD 

QUESTION  FOR  JURY. 

Where  plaintiff,  a  15  year  old  boy,  employed  to  clean  out  a  combus- 
tion chamber  of  a  furnace  with  a  long-handled  shovel,  crawled  into  the 
chamber  and  was  injured  when  wat^r-was  thrown  on  the  hot  cinders,  de- 
fendant's negligence  in  failing  to  warn  plaintiff  of  die  danger  was  a  ques- 
tion for  the  jury. 

(For  other  cases,  see  Master  and  Serant  Dec.  Dig.  §  386[4].) 

*4 ^Vol.  IX— Comp. 
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Appeal  from  Drttrict  Court,  Boone  County;  G.  D.  Thompson,  Judge. 
Action  for  personal  injury.    Verdict  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

John  A.  Reed  and  Ralph  Maclean,  both  of  Cedar  Rapids,  C.  H.  E. 
Boardman,  of  Marshalltown,  and  John  A.  Hull,  of  Boone,  for  ai^llant 
Dyer,  Jordan  &  Dyer,  of  Boone,  for  appellee. 

Faville.  J.  The  appellant  operates  an  electric  light  plant  at.  Boone, 
Iowa.  At  the  time  of  the  injury  complained  of,  the  appellee  who  sues  by 
his  father  as  next  friend,  was  about  15  years  of  age.  On  May  14,  1919. 
he  left  school  and  went  to  the  plant  of  the  appellant,  in  company  with, a 
bov  named  Myers,  and  there  met  the  chief  engineer  of  the  appellant,  who' 
asked  the  boys  if  they,  wanted  work,  and,  being  told  that  they  did,  the 
engineer  said  he  had  a  little  work  to  be  done.  He  set  the  two  boys  to  un- 
loading a  car  of  brick,  which  they,  worked  at  about  an  hour,  and  he  then^ 
-told  another  employee,  one  Merrick,  to  take  the  two  boys  and  clean  out 
the  combustion  chamber  of  the  furnace.  This  combustion  chamber,  it  ap* 
pears,  is  conunon  to  all  boilers.  It  is  a  room  in  the  back  of  the  boiler 
where  the  soot  and  cinders  collect  before  the  smoke  passes  into  the  smoke- 
stack. This  chamber  in  appellant's  furnace  is  about  8x12  feet  in  size, 
and  at  the  bottom,  next  to  the  .floor,  was  an  opening  about  12x14  inches, 
dirough  which  the  ashes,  soot,  and  cinders  which  collect  in  the  chamber 
are  removed.  Unless  the  fires  are  out  and  the  furnace  has  cookd  down, 
tiiis  combustion  chamber  is  always  a  hot  place,  and  was  very  hot  on  this 
occasion.  The  ordinary  and  usual  manner  of  cleaning  the  chamber  was 
from  the  outside,  by  reaching  through  this  opening  with  a  long-handled 
shovel.  Appellee  and  Merrick  were  furnished  with  such  shovels.  When 
the  parties  got  to  the  fiimace  room,  for  the  purpose  of  undertaking  the 
work,  the  appellee  voluntarily  laid  on  the  floor  and  crawled  through  this 
opening  into  the  combustion'  chamber,  and  Merrick  followed  him.  Appel- 
lee took  the  shovel  that  had  been  furnished  him  into  the  combustion 
chamber  with  him,  and  started  to  shovel  the  hot  ashes  but  He  had 
shoveled  out  three  or  four  wheelbarrows  fiill  before  the  injury  occur- 
red. Merrick  had  taken  a  hose  inside  the  combustion  chamber  and  tqrned 
water  into  the  pile  of  hot  soot,  ashes,  and  cinders.  This  resulted  in  the 
formation  of  steam  and  an  eruption  which  threw  the  wet  and  hot  ma- 
terial around  the  feet  and  legs  of  the  appellee,  causing  serious  bums  below 
the  knees. 

[1]  I.  It  is  one  of  tl^e  contentions  of  the  appellant  that  the  appellee  ' 
comes  within  the  terms  and  provisipns  of  the  Workmen's  Compensation  Act 
(Acts  35th,  Gen.  Assem.  c.  147),  and  hence  cannot  maintain  this  actidn, 
and  that  the  court  should  have  directed  a  verdict  for  the  appellant  upon 
this  ground.  The  court  submitted  to  the  jury,  under  proper  instruction, 
the  question  as  to  whether  or  not  the  emplojrment  of  the  appellee  was 
purely  carsual,  and  directed  the  jury  that,  if  they  found  the  employment 
of  the  appellee  was  casual,  ^en  he  did  not  6ome  under  the  terms  and 
provisions  of  the  Workmen's  Compensation  Act,  'and  could  maintain  thi| 
action.  The  court  properly  defined  to  the  jury  by  its  instructions  what 
constitutes  casual  emplojrment  within  the  .meaning  of  the  Worioncifs 
'  Compensation  Act .  Said  instruction  is  in  accoixlance  with  oUr  hoklings 
in  construing  this  act.  Bedard  v.  Sweinhart,  186  Iowa,  655,  172  N.  W. 
937;  Hcrbig  v.  Wtlton  Auto  Co.  (Iowa)  182  N.  W.  204;  Porter  v. 
Mapleton  Electric  Co.  (Iowa)  183  N,  W.  803;  Oliphant  v^.  Hawkinson 
(Iowa)  183  N.  W!  805.  There  was. no  error  in  sulMnitting  this,  question 
to  the  jury,  and  the  finding  of  the  jury  has  support  in  the  evidence.  The 
court  did  not  err  m.  refusing  to  direct  a  verdict  upon  "this  ground. 

[2]  II.     It  is  the  appellant's  contention  that  there  was  no  proof  of 
negligence  on  the  part  of  the  appellant  justifying  a  submission  of  the 
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case  to  the  jury.  The  court  submitted  to  the  jury  four  grounds  of  al- 
leged negligence  on  the  part  of  the  appellant:  First,  the  failure  to  fur- 
nish a  reasonably  safe  place  to  work;  second,  failure  to  warn  the  em- 
ployee of  the  danger ;  third,  failure  to  instruct  the  employee  so  he  would 
fully  understand  and  appreciate  the  danger  of  his  employ;  fourth,  negli- 
gence by  reason  of  employing  a  person  under  16  years  of  age  at  a  work 
or  occupation  which,  by  reason  of  its  nature  or  the  place  of  employment, 
the  health  of  such  person  may  be  injured,  or  giving  emplo)rment  in  an  oc- 
cupation dangerous  to  life  or  limb. 

There  was  a  general  allegation  in  the  petition  that  the  appellant  was 
guilty  of  negligence  in  failing  to  provide  and  maintain  a  safe  place  for 
the  appellee  to  work.  There  were  no  specifications  in  the  petition  with 
regard  to  the  manner  in  which  it  is  claimed  that  the  place  where  the  ap- 
pellee was  to  work  was  unsafe,  unless  it  is  to  be  found  in  an  allegation 
that— 

**In  said  plant  of  said  defendant  there  were  many  wires  carrying  high 
voltage,  switchboards,  and  panels,  to  which  wires  charged  with  high 
voltage  are  connected,  fly  wheels  and  other  moving  machinery  and  parts 
thereof,  with  which  the  plaintiff's  son,  because  of  his  youth  and  inexperi- 
ence, might  or  could  come  in  contact,  and  his  life  or  limb  be  in  danger." 

It  is  the  contention  of  the  appellee  that  this  allegation  with  respect 
to  the  electric  wires  and  other  appliances  in  appellant's  plant  «was  not 
pleaded  by  appellee  for  the  purpose  of  making  the  existence  of  the  same 
a  ground  of  negligence,  but  solely  for  the  •  purpose  of  showing  that  the . 
.appellee,  being  under  16  years  of  age,  was  employed  by  appellant  jn  an 
occupation  that  was.  prohibited-  by  the  so-called  "Child  Labor  Statute** 
(Acts  31st.  Gen.  Assenv  c.  103)  of  the  state.  The  contention  now  made 
by  the  appellee  in  argument  was,  however,  in  no  manner  pointed  out  by 
the  court  in  his  instructions  to  the  jury  in  the  trial  pf  the  cause.  No 
proof  whatever  was  offered  in  regard  to  the  existence  of  the  electric 
wires,  switchboards,  and  panels,  flywheels,  and  other  moving  machinery 
at  appellant's  plant,  as  pleaded  in. the  petition.  The  court,  however,  in 
submittiilg  to  the  jury  the  grounds- of  negligence,  toW  the  jury  it  was  the 
duty  of  the  employer  to  use  reasonable  care  and  diligence  to  furnish  an 
employee  a  reasonably  safe  place  in  which  to  work.  In  deflning  the  is- 
sues the  court  set  out  in  full  the  allegations  of  the  petition  above  referred 
to  respecting  the  high  voltage  wires,  switchboards, '  and  panels,  nywheels, 
and  other  moving ^ipachinery,  regarding  which  no  proof  whatever  had  been 
offered.  So  in  respect  to  this  matter  the  situation  was  left  where  the 
court  stated  to  the  jury,  as  one  of  the  issues  in  the  case,  the  allegations 
of  the  petition  respecting  the  existence  of  the -dangerous  instrumentalities 
described,  and,  after  so  doing,  told  the  jury  that  one. of  the  grounds  of 
negligence  was  (ailure  to  furnish  the"  employee  with  a' safe  place  in  which 
to  work,  and  told  the  jury  it  was  the  duty  of  the  employer  to  use  rea- 
sonable care  and  diligence  to  furnish  such  safe  place. 

With  the  record  in  thi^  form,  we  think  the  couct  erred  in^the  man- 
ner of  submitting  the  matter  of  the  alleged  negligence  of  the  appellant 
in  failing  to  provide  the  employee  with- a  safe  place  in  which  to  work. 
The  court  should  not  have  submitted  to  the  jury,  as  an  issue  in  the  cas^ 
the  existence  of  the  high  voltage  wires  and  other  appliances  referred  to 
in. the  petition,  in  view  ^f  the  fact  that  there  was  no  evidence  to  sustain 
the  allegation.  The  court  should  have  eliminated  from  the  instructions 
any  reference  whatever  to  the  matters  about  which  no  proof  whatever 
had  been  offered.  We  shall  discuss  this  allegation  of  the  petition  in  an- 
other division  of  this  opinion,  but  at  this  point  we  hold  that  it  was  error 
on  the  part  of  the  court  to  submit,  as  an  issue  in  the  case,  the  allegation 
rcspectyig  the  existence  of  liigh  voltage  wires  and  other  dangerous  appli- 
ances, aiid,  without  a^y  further  explanation,  instruct  the  jury  that  the  ap- ' 
pellant  was  liable  for  negligence  if '  it  failed  to  furnish  the  am>ellee  a 
safe  place 'in  which  to  work.     As  bearing  on  this  question,  see  Cresswell 
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V.  Wainwright,  154  Iowa.  167.  134  N.  W.  594;  Morton  v.  Woods.  154 
Iowa,  728,  135  N.  W.  400;  Heisler  v.  Heisler,  151  Iowa,  503,  131  N.  W. 
676. 

[3,  4]  III.  In  view  of  the  evidence  regarding  the  youth  and  inex- 
perience of  the  appellee,  it  was  a  question  for  the  jury  to  determine 
whether  or  not  it  was  the  duty  of  the  master  to  warn  the  appellee,  under 
the  circumstances,  of  danger  that  might  arise  to  him  in  the  manner  in 
which  he  performed  the  work  he  was  about  to  undertake.  Whether  or 
not  there  is  a  duty  resting  upon  the  employer  to  warn  of  possible  danger 
depends  upon  the  nature  of  the  employment,  the  age,  capacity,  intelli- 
gence, experience,  of  the  employee,  as  well  as  all  of  the  surrounding  facts 
and  circumstances.  We  think  it  was  a  question  for  the  jury,  in  the  in- 
stant case,  io  determine,  in  view  of  all  the  facts  and  circumstances  sur- 
rounding the  situation,  whether  or  not  it  was  negligence  on  the  part  of 
the  appellant  to  fail  to  warn  the  appellee  of  any  danger  there  might  be 
in  connection  with  the  business  he  was  about  to  undertake.  Atlanta,  etc, 
Ry.  Co.  V.  Smith,  94  Ga.  107,  20  S.  E.  763;  Egan  v.  Sawyer,  etc.,  Lbr.  Co.. 
94  Wis.  137,  68  N.  W.  756. 

[5]  IV.  It  was  also  a  question  for  the  jury  to  determine  whether, 
tmder  the  facts  and  circumstances,  there  was  negligence  on  the  part  oi 
the  appellant  in  failing  to  instruct  the  appellee  in  regard  to  the  proper 
manner  in  which  he  should  perform  the  work  which  he  was  instructed  to 
undertake.  It  was  for  the  jury  to  determine  whether  or  not  it  was  negli- 
gence on  the  part  of  the  appellant  not  to  do  more,  under  the  circumstances, 
than  to  furnish  the  appellee  with  a  long-handled  shovel  and  direct  him  to 
clean  out  the  combustion  chamber  of  the  furnace.  It  is  strenuously 
argued  by  the  appellant  that  it  could  not  have  anticipated  that  the  ap- 
pellee would  crawl  through  the  small  opening  and  get  inside  the  com- 
bustion chamber  and  attempt  to  clean  it  out  from  there,  or  remain 
therein*  while  his  coemployee  was  pouring  cold  water  upon  the  hot  ashes 
and  cinders  therein.  However,  it  became  apparent,  from  what  was  actu- 
ally done  by  the  appellee,  that  there  were  two  methods  available  of  remov- 
ing the  cinders  and  soot  from  the  combustion  chamber.  The  evidence 
showed  that  the  usual  and  ordinary  method  was  by  reaching  through  the 
aperture  with  a  long-handled  shovel.  It  could  also  be  done  in  the  method 
undertaken  by  the  appellee.  We  think  it  was  a  question  for  the  jury  to 
determine  whether  or  not,  under  the  facts  and .  circumstances  disclosed, 
it  was  the  duty  of  the  appellant  to  instruct  the  inexperienced  employee 
in  regard  to  the  proper  manner  of  performing  the  work  which  he  was  to 
undertake,  and  whether  or  not  the  appellant  was  liable  for  negligence  in 
failing  to  so  instruct  the  appellee.  The  duty  to  instruct  is  closely  allied 
with  the  duty  to  warn.  The  court  did  not  err  in  submitting  to  the  jury 
the  question  for  them  to  determine  as  to  whether  or  not  under  all  of  the 
facts  and  circumstances  disclosed  by  the  record,  there  was  negligence  on 
the  part  of  the  appellant  in  failing  to  instruct  the  appellee  in  regard  to 
the  proper  manner  of  performing  the  work  which  the  appellee  luidcr- 
took  to  da 

[6].V.  The  court  instructed  the  jury,  as  a  part  of  instruction  7, 
that— 

"The  law  of  this  state  forbids  any  person  from  employing  any  person 
under  16  years  of  age  at  any  work  or  occupation  by  which,  by  reason  of 
its  nature,  or'  the  place  of  employment,  the  health  of  such  person  may  be 
injured,  or  in  any  occupation  dangerous  to  life  or  limb,  and  the  employ- 
ment,of  such  person  under  such  conditions  would  constitute  negligence.** 

This  portion  of  the  instruction,  it  is  claimed  by  the  appellee,  was 
framed  in  view  of  the  provisions  of  section  2477b  of  the  Supplementol 
Supplement  to  the  Code.    Said  provisions.are  as  follows: 

"No  person  under  sixteen  years  of  age  shall  be  emplpyed  at  any 
work  or  occupation  by  which,  by  reason^  of  its  nature  or  the  place  of  em- 
ploymerit,  the  health  qi  such  person  may  be  injured,  or  his  morals. de- 
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pravcd,  or  at  any  work  in  which  the  handling  or  use  of  gunpowder,  dy- 
namite or  other  like  explosive  is  required,  or  in"  or  about  any  mine  dur- 
ing the  school  term,  hotel,  bowling  alley,  pool  or  billiard  room,,  or  in 
occupations  dangerous  to  life  or  limb/' 

This  statute  is  penal,  and  violation  of  its  terms  and  provisions  con- 
stitutes a  crime,  punishable  by  fine  and  imprisonment.  Tne  petition  al- 
leged that— 

The  cmplojmient  of  the  appellee!  "was  illegal  and  forbidden  by  law, 
in  that  the  work  to  which  he  was  assigned  was  injurious  to  his  health,  in 
that  in  performing  said  work  he  was  obliged  to  inhale  gas  fumes,  par- 
ticles of  hcf^  soot,  and  hot  defiled  air,  with  injurious  effect  to  his  lungs, 
and  the  chu-acter  of  work  to  which  he  was  assigned  was  dangerous  to 
life  or  limb  because  of  the  matters  herein  set  forth.  The  plaintiff  further 
shows  to  the  court  that  in  the  plant  of  said  defendant  there  are  many 
wires  carryiqg  high  voltage,  switchbo^ds,  and  panels,  to'  which  wires 
charged  with  high  voltage  are  connected,  flywheels,  and  other  moving 
machinery  and  parts  thereof,  with  which  the  plaintiff's  son  because  of 
his  youth  and  inexperience  might  or  could  come  in  contact,  and  his  Hfe 
or  limb  endangered." 

'  We  have  heretofore  referred  to  the  fact  that  there  was  no  evidence 
to  sustain  the  allegations  of  the  petition  with  regard  to  the  existence  o! 
the  wires  carrying  high  voltage  or  the  ofher  instrumentalities  referred  to. 
There  is  also  no  evidence  in  the  record  that  the  appellee  in  performing 
said  work  was  obliged  to  inhale  gas  fumes,  particles  of  hot  soot,  and  liot 
defiled  air,  with'  injurious  effect  to -his  lungs,  or  that  he  did  inhale  the 
same.  There  was  expert  evidence  to  the  general  effect  that,  in  any  cohn 
bustion  chamber  in  a  furnace  at  the  time  it  is  in  use  with  a  fire  in  it, 
there  would  be  "more  or  less"  gas,  and  that  such  gas  is  carbon  monoxide, 
and  injurious  to  the  lungs. 

The  court  submitted  to  the  jury,  as  one  of  the  issues  in  the  case,  the 
allegation  abov^  set  forth,  to  the  effect  that  it  was  claimed  by  appellee 
that  the  employment  of  the  appellee  v^as  illegal  and  forbidden  -by  law,  in 
that  the, work  to  whkh  he  was  assigned  was  injurious  to  the  health,  in 
that  in  performing  said  work  he  was  obliged  to  inhale  gas  fumes,  par-r 
tides  of  hot  soot,  and  hot  defiM  air,  with  injurious  effect  to  his  lungs, 
and  also  submitted  in  the  same  connection  the  allegation  that  in  the  plant 
of  the  appellant  there  were  wires  carrying  high  voltage,  switchboards, 
and  panels,  flywheels,  and  other  moving  machinery.  With  these  allega- 
tions subtnitted  as  one  of  the  issues  in  the  case,  the  court  gave  the  in- 
struction above  quoted  in  regard  to  the  employment  of  a  person  tmder 
16  years  of  age  at  any  dangerous  work  or  occupation,  and  that  such  em- 
ployment would  constitute  negligence.  No  further  instructions  were 
given  on  the  stUuect  We  think  that  this  instruction  failed  to  adequately 
and  fully  submit  to  the  jury  the  essential  thingrs  that  the  jtuy  must  find 
in  order  to  charge  the  appellant  with  negligence  per  se. 

•The  appellee  based  his  claim-  that  such  employment  was  illegal  and 
constituted  negligence  per  se  on  three  grounds,  namely,  that  he  was  under 
16  years  of  age,  that  the  occupation  was- dangerous  because  of  die. pres- 
ence of  gas  fumes  which  might  be  injurious  to  the  lungs,  and  that  the 
place  of  emplo3nTient  was  dangerous  because  of  the  presence  of  electrical 
wires  and  machinery.  The  jury  should  have  been  told  liiat  before  the 
appellant  could  be  held  negligent  as  a  matter  of  law  in  employing  the 
appellee  it  must  appear  from  the  evidence  that  the  appellee  was 'under  16 
years  of  age,  ?md  was  employed  in  a  place  or  at  an  occupation  that  was 
rendered  dangerous  to  life  or  limb  because  of  the  things  claimed  by  ap- 
pellee diat  made  said  place  or  occupation  dangerous,  to  wit,  th^  presi- 
cnce  of  gas  fumes,  or  the-  presence  of  dangerous  wires  and  machinery. 
Nothing  of  the  kind  was  pointed  out  to  the  jury  by  the  court,  and,  as 
before  stated,  there  was  no  evidence  whatever  to  sustain  the  allegations 
of  the  petition  in  regard  to  the  presence  of  dangerous  wires  and  ma- 
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chineiHr.  It  is  also  doubtful  if,  under  the  record,  there  was  proof  of  the 
existence  of  any  gas  fumes  in  the  combustion  chamber  at  the  time  the 
appellee  was  injured  Under  the  circumstances,  it  was  the  duty  of  the 
court  to  have  instructed  the  jury  clearly  and  explicitly  upon  this  question. 
The  rule  of  res  ipsa  loquitur  has  no  application  here.  The  appellee 
claimed  that  the  employment  was  illegal,  and  therefore  constituted  negli- 
gence per  se.  This  presented  a  fact  question  upon  which  the  jury  should 
have  had  explicit  instructions  as  to  matters  essential  td  be  established  in 
order  to  charge  the  appellant  with  negligence  per  se  by  reason  of  a  viola- 
tion of  said  statute.    This  was  not  done. 

[7]     VI.     The  petition  contains  the  following  allegations: 

"That  said  child's  limbs  are  greatly  disfigured,  and  will  forever  re- 
main in  said  conditon,  and  that  because  of  said  disfigurement  he  is  caused 
great  mental  suffering,  mortification^  and  humiliation,  such  disfigurement 
making  him  an  object  of  pity,  and  that  plaintiff  further  .charges  that  be- 
cause of  the  negligence  of  said  defendant  the  earning  capacity  of  said 
child  has  been  greatly  decreased^  and  w^ll  forever  be  less  than  it  would 
have  been  had  said  child  did  not  sustained  said  injuries;  and  die  plaintiff 
avers  that  said  child  is  permanently  injured." 

These  are  the  only  allegations  that  in  any  manner  refer'  to  future 
damages.  In  instructing  the  jury  in  regard  to  the  matter  of  damage, 
the  court  gave  the  following: 

"In  determining  said  amount  you  will  take  into  consideration  the 
proof,  if  any,  showing  the  mental  pain  and  suffering  sustained  by  him 
by  reason  of  his  injuries;  any  pain  or  suffering,  if  any  you  find  he  will 
sustain  in  the  future  resulting  from  such  injuries;  the  proof,  if  any,  of 
the  probable  effect  of  the  injuries  in  the  future  upon  his  health;  and •  also 
any  reduction  of  his  power  and  capacity  to  earn  money,  if  any,  in  the 
future  after  he  has  arrived  at  Ihe  age  of  21  years,  or  to  pursue  the  course 
of  life  he  might  but  for  his  injuries  have  pursued  after  he  arrives  at  the 
age  of  21." 

In  Fry  v.  Dubuque  &  S.  W.  Ry.  Co.,  45  Iowa,  416,  the  instruction 
to  the  jury  was  that  they  should  g^ve  such  damages  "as  will  fairly  conn 
pensate  her  for  all  past,  present  or  future  physical  suffering  or  anguish 
which  is,  has  been  or  may  be  caused  by  said  mjury."  We  said  that  the 
instruction  was  too  broad,  and  that  the  jury  should  have  been  directed 
that  they  might  give  the  plaintiff  damages  for  such  future  pain  "as  it  was 
reasonably  certain  from  the  evidence  she  would  suffer."  The  case  was 
reversed. 

In  Ford  v.  City  of  Des  Moines,  106  Iowa,  94,  75  N.  W.  630,  the  Fry 
Case  was  approved  and  followed. 

In  Hall  V.  C.  R.  &  M.  C.  Ry.  Co.,  115  Iowa,  18,  87  N.  W.  739,  we 
disapproved  an  instruction  that  permittai  recovery  for  future  pain  "whkh 
she  may  in  the  future  suffer,  if  any,  in  consequence  of  the  alleged  in- 
jury." It  was  held  that  this  permitted  the  jury  to  enter  into  the  realm 
of  speculation  regarding  future  suffering. 

The  same  rule  was  announced  in  Williams  v.  Gark  County,  143  Iowa, 
328,  120  N.  W.  306,  wherein  we  again  announced  that  the  instruction  in 
respect  to  future  damages  should  be  limited  to  such  damages  as  were 
reasonably  certain  to  be  caused  by  the  injury.  See.  also,  Sanders  v. 
O'Callaghan,  111  Iowa,  574,  82  N.  W.  969. 

In  Kendall  v.  City  of  Albia,  73  Iowa,  241.  34  N.  W.  833,  we  refused 
to  reverse  where  the  court  told  the  jury: 

**With  reference  to  future  damages  you  should  be  satisfied  from  the 
evidence  that  they  will  probably  be  sustained  by  the  plaintiff." 

In  Bailey  v.  City  of  Centerville,  108  Iowa,  20,  78  N.  W.  831,  the  in- 
struction allowed  the  jury  to  assess  damages  if  they  found  from  the 
evidence  that  "such  disability  will  probably  continue.**    We  said: 

"Reasonable  certainty  that  future  pain  and  suffering  or  loss  of  capa- 
city will  follow  is  all  that  is  required.    When  we  say  that  it  is  likdy* 
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or  'probable'  that  such  results  will  follow,  we  mean  tjl^e  evidence  prepon- 
derates that  way,  and  there  is  that  reasonable  certainty  which  di^  law 
requires.  Something  more  than  mere  conjecture  is  necessarily  implied. 
Moreover,  in  the  sanie  instruction,  the  court  plainly  instructed  that  plain- 
tiflF  could  only  recover  such  damages  as  were  caused  solely  bv  the  acci- 
dent, and  that  the  jury,  must  be  guided  by  the  evidence  in  determinhig 
whether  or  not  there  would  be  future  damage.  While  it  would  have 
been  better  to  use  the  words  'reasonably  certain/  yet,  looking  to  the 
whole  instruction,  we  think  that  idea  was  conveyed,  and  that  there  was . 
no  prejudicial  error." 

In  Woodworth  v.  Railway  Ca,  170  Iowa.  697,  149  N.  W.  S22.  we 
criticized  an  instruction  that  permitted  the  jury  to  allow  for  any  "pain, 
and  suffering  that  he-  may  endure  in  the  future,  as  shown  by  the  evidence 
in  this  case,  if  any  he  will  suffer  in  the  future,^'  and  "all  as  established 
by  the  evidence  admitted." 

Where  damages  may  be  recovered  for  fftture  loss,  such  ds^mages 
must  be  limited  to  such  loss  as  is  shown  by  the  evidence  will  be  reasona- 
bly certain  to  be  suffered  in  the  future.  The  instruction  given  in  the  in- 
stant case  does  not  meet  with  our  approval.  It  should  not  be  .given  in 
this  form  upon-  retrial  of  the  case. 

[8]  VII.  Over  the  defendant's  objecJtion,  the  plaintiff  was  permitted 
to  introduce  evidence  to  the  effect  that  there  were  signs  posted  at  the 
doors  of  the  appellant's  power  plant  which  bore  the  word  ''Danger"  on 
them.  There  was  no  showing  that  these  signs  were  placed  on  the  building 
where  the  appellee  was  employed,  although  we  assume  such  to  be  ^  the 
fact  The  appellant's  objections  to  this  testimony  should  have  been  sus- 
tained. The  appellee  was  claiming  that  his  employment  was  illegal  under 
the  statute,  because  the  place  where  he  was  employed  and  the  occupa- 
tion in  which  he  was  engaged  was  dangerous  on  the  two  grounds  hereto- 
fore set  out  and  discussed.  The  admission  of  the  evidence  of  the  ex- 
istence of  the  danger  signs  at  some  of  the  doors  of  the  power .  plant, 
without  further  proof  of  any  kind  in  regard  to  said  matter,  was  improper, 
and  we  think  said  evidence  was  prejudicial  to  the  appellant. 

Other  errors  argued  by  the  appellant  are  not  likely  to  occur  upon  a 
retrial  of  this  cause. 

For  reasons  pointed  out.  the  judgment  of  the  lower  court  is  reversed 
and  the  cause  remanded  for  new  trial 

Stevens,  C.  J.,  and  Evans  and  Arthur,  Jj.,  concur. 


HILSINGER  V.  ZIMMERMAN  STEEL  CO.     (No.  34494.) 

(Supi-enx  Court  of  Iowa.    April  8,  1922.) 

187  Northwestern  Reporter,  493. 

2.  MASTER   AND   SERVANT  —   EXCLUSIVE   REMEDY   OF 

FATHER    OF    INJURED    MINOR    EMPLOYEE    IS    UNDER 

WORKMEN'S  COMPENSATION  ACT. 

In  cases  where  the  Workmen's  Compensation  Act  applies  to  injuries 
sustained  by  a  minor  employee,  and  in  view  of  Code  Supp.  1913,  §§ 
2477m(a),  2477m2(a),  2477m9(f),  2477ml2,  2477ml6,  there  can  be  no 
recovery  by  the  father  for  loss  of  the  services  of  his  minor  son,  an  cn>- 
ployee  under  Code,  §  3471. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  355) 
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3.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 
ACT  NOT  UNCONSTITUTIONAL  AS  APPLIED  TO  PAR- 
ENTS RIGHT  TO  CHILD'S  SERVICES. 

Workmen's  Compensation  Act  is  not  unconstitutional  as  depriving  the 
parent  of  his  vested  right  lo  the  value  of  the  services  'of  his  minor  child, 
since  such  right  is  statutory,  and  one  subject  to  amendment  by  subse- 
quent legislation. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig,  §  347.) 

5.  MASTER  AND  SERVANT  —  ALLOWANCE  OF  COMPENSA- 
TION ADJUDICATION  AS  TO  MINOR'S  EMPLOYMENT. 
The  fact  that  comjpensation  has  been  allowed  under  Workmen's 
Compensation  Act  is  an  ad  judication  as  to  a  minor  that  he  was  injured 
in  his  regular  course  of  employment  as  an  employee,  and  that  his  em- 
ployment was  not  casuaL 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  416.) 

Appeal  from  District  Court,  Scott  County;  F.  D.  Letts,  Judge. 

Action  by  plaintiff  under  Code,  §  3471,  to  recover  for  loss  of  the 
earnings  of  his  minor  son,  resulting  from  injuries  received  while  an  em- 
ployee of  the  defendant,  and  through  the  negligence  of  the  defendant 
Medical  expenses  also  are  claimed.  One  defense  pleaded  by  the  defend- 
ant was  that  the  defendant,  as  an  employer,  was  operating  under  the 
Workmen's  Compensation  Act  (Code  Supp.  1913,  §§  2477m  to  2477m51) 
and  that  its  liability  had  been  adjudicated  under  such  act,  and  that  the 
defendant  had  paid  all  installments  adjudicated  against  him  as  they  ma- 
tured. By  way  of  reply  the  plaintiff  admitted  that  the  defendant  was 
operating  under  the  Workmen's  Compensation  Act,  and  that  all  the  lia- 
bility of  the  defendant  to  the  employee  had  been  adjudicated  pursuant  to , 
such  act,  but  averred  that  he,  as  parent  of  the  minor  employee,  was  not 
bound  by  the  provisions  of  such  Compensation  Act  and  that  he  was  en- 
titled to  recover  independent  thereof  by  virtue  of  section  3471.  The  de- 
fendant filed  a  motion  for  judgment  on  the  pleadings, 'which  was  duly 
sustained,  and  judgement  entered  dismissing  the  petition.  Plaintiff  has 
.  appealed.    Affirmed. 

A.  G.  Bush,  of  Davenport,  for  appellant 
Bollinger  &  Block,  of  Davenport,  for  appellee. 

EvANS^  J.  [1]  There  is  no  warrant  under  our  statute  for  a  motion 
for  judgment  upon  the  pleadings,  though  such  practice  is  not  infrequently 
resorted  to  by  apparent  mutual  consent,  of  counsel.  The  parties  them- 
selves have  mutually  treated  the  motion  as  the  equivalent  of  a  demur- 
rer to  the  plaintiff's  reply  and  an  election  by  the  plaintiff  to  stand  upon 
his  pleading.  We  shall  for  that  reason  so  treat  it  here  without  giving 
.sanction  to  the  practice.  The  practice,  if  sanctioned,  would  quite  sup- 
plant the  demurrer. .  If  the  practice  were  sanctioned  as  a  matter  of  right 
to  the  movant,  he  would,  if  successful,  be  entitled  to  summary  jiidgment 
without  any  right  of  amendment  to  the  adverse  party.  However,  where 
the  parties  mutually  agree  to  present  an  issue  of  .law  in  that  form,  tfiere 
can  be  no  special  objection  to  it  as  an  agreement  of  the  parties. 

[2]  The  question  presented  here  is  whether  the  right  of  a  father  to 
recover  for  the  loss  of  services  of  a  minor  child  through  injury  resulting 
from  the  negligence  of  another,  as  provided  by  section  3471,  is  affected  to 
any  degree  by  the  Workmen's  Compensation  Act. 

The  pleadings  disctose  that  the  defendant  was  engaged  in  operating 
a  factory,  and  that  Harry  Hilsinger,  the  minor  son  of  plaintiff,  18  years 
of  age,  was  regularlv  employed  therein  at  $40  per  week.  While  so  em- 
ployed he  received  the  injuries  complained  of. 
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The  argument  for  the  appellant  is, that  the  Workmen's  Compensation 
Ajct  did  not  in  terms  repeal  section  3471,  and  that  its  terms  are  not  so 
repugnant  to  section  3471  that  a  repeal  by  implication  should  be  found. 
To  our  minds,  the  question  involved  is  not  so  much  whether  section  3471 
has  been  repealed  Jby  implication,  but  whether  the  field  of  its  application 
has  been  circumscribed  or  reduced  by  the  operation  of  the  Compensa- 
sation  Act.  Assuming  that  the  purpose  of  the  Compensation  Act'  was  to 
cover  the  entire  field  of  liability  for  industrial  injury,  section  ,3471  could 
still  be  operative  outside  of  that  field. 

In  order  to  get  before  us  the  real  purport  of  the  Compensation  Act, 
a  few  quotations  therefrom  will  be  necessary.     Section  2477m  is: 

''Employers — Employees^— Exceptions,  (a)  Presumption — Bm)ployees 
Excepted,  Except  as  by  this  act  otherwise  provided,  it  shall  be  conclu- 
sively presumed  that  every  employer  as  defined  by  this  act  has  elected  to 
provide,  secure  and  pay  compensation  according  to  the  terms,  conditions, 
and  provisions  of  this  act  for  any  and  all  personal  injuries  sustained  by  an 
employee  arising  out  of  and  in  the  course  of  the  employment;  and  in  such 
cases  the  employer  shall  be  relieved  from  other  liability  for  recovery  of 
damages  or  other  compensation  for  such  personal  injurv,  unless  by  the 
terms  of  this  act  otherwise  provided;  but  this  act  shall  not  apply  to  any 
household  or  domestic  servant,  farm  or  other  laborer  engaged  in  agricul- 
tural pursuits,  nor  persons  whose  employment  is  of  a  casual  nature." 

Section  2477m2  is: 

"Rights  of  Employee — Notice  to  Reject,  (a)  ExcUmve  of  Other 
Rights — Presumption — Notice.  The  rights  and  remedies  provided  in  this 
act  for  an  employee  on  account  of  injury  shall  be  exclusive  of  all  other 
rights  and  remedies  of  such  employee,  his  personal  or  legal  representatives, 
dependents  or  next  of  kin,  at  common  law  or  otherwise  [,]  on  account  of 
•such  injury;  and  all  employees  affected  by  this  act  shall  be  conclusively 
presumed  to  hav6  elected  to  take  compensation  in  accordance  with  the 
terms,  conditions  and  provisions  of  this  act  until  notice  in  writing  shall 
have  been  served  upon  his  employer,  and  also  on  the  Iowa  Industrial 
Commissioner,  with  return  thereon  by  affidavit  showing  the  date  upon 
which  notice  was  served  upon  the  employer." 

Section  2477m  16  defines  certain  terms  used  in  the  Compensation  Act, 
including  the  following: 

"The  term  'workmen'  shall  include  the  singular  and  plural  of  both 
sexes.  Any  *  reference  to  a  workman  who  has  been  injured  shall,  where 
the  workman  is  dead,  include  a  reference  to  his  dei>endents  as  herein 
"defined,  legal  representatives  or  where  the  workman  is  a  minor  or  incom- 
petent to  his  guardian  or  next  friend." 

Also: 

"(c)  The  following  shall  be  conclusively  presumed  to  be  wholly  de- 
pendent upon  a  deceased  employee:  *  *  *  (3)  a  parent  of  a  minor 
entitled  to  the  earnings  of  the  employee  at  the  time  when  the  injury  oc- 
curred, subject  to  provisions  of  subdivision   (f),  section  10  hereof." 

Section  2477m  12  is: 

"Contributions  from  Employees— No  Reduction  of  Employtsr's  Rer 
spohsihilUy.  The  compensation  herein  provided  shall  be  the  measure  of 
the  responsibility  which  the  employer  has  assumed  for  injuries  or^deatli 
that  may  occur  to  employees  in  his  employment  subject  to  the  provisions 
of  this  act  and  it  shall  not  be  in  any  wise  reduced  by  contribution  from 
employees." 

Section  2477m9(f)  is: 

"Where  injury  causes  death  to  an  employee,  a  minor,  whose  earn- 
ings were  received  by  the  parent,  the  compensation  to  be  paid  the  parent 
shall  be  two-thirds  of  the  amount  provided  for  payment  in  subdivision 
(d)  section  10." 

It  will  be  seen  from  the  foregoing  that  the  Compensation  Act  does 
purport  to  provide  a  complete  and  exclusive  remedy  for  all  injured  em- 
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ployees  and  their  beoeficiaries,  and  that  it  does  purport  to  provide  a  com- 
plete and  exclusive  liability  on  the  part  of  the  employer  for  such  injuries. 
Section  2477m2  above  quoted  expressly  so  provides.  It  makes  this 
remedy — 

"exclusive  of  all  other  rights  and  remedies  of  such  employee,  his  personal 
or  legal  representatives,  dependents,  or  next  of  kin,  at  common  law  or 
otherwise  [,]  on  account  of  such  injury." 

This  enumeration  necessarily  includes  the  father  as  the  next  of  kin- 
If  death  had  resulted  to  the  employee,  the  statute  would  become  applica- 
ble to  the  father  not  only  as  the  next  of  kin,  but  as  a  dependent,  as  pro- 
vided by  section  2477m  16  above  quoted.  That  the  act  is  applicable  to  the 
parent,  of  a  minor  is  also  indicated  by  2477m9(f)  above  quoted.  True 
these  particular  diyjsions  have  reference  to  a  case  of  wrongful  death. 
But,  if  section  3471  is  not  «^ected  by  the  Compensation  Act,  then  the 
father  of  the  minor  is  as  much  entitled  thereunder  to  sue  for  damages 
for  the  wrongful  death  of  the  minor  as  for  his  wrongful  injury.*  It 
nnist  be  said,  therefore,  that  the  Compensation.  Act  does  operate  upon  the 
rights  accruing  under  section  3471  to  the  parents  of  a  minor  before  the 
enactment  of  the  Compensation  Act;  that,  though  it  has  not  repealed  sec- 
tion 3471  either  expressly  pr  by  implication,  yet  it  has  necessarily  nar- 
rowed its  field  of  application  to  cases  arising  outside  the  field  of  the  Com- 
pensation Act  itself.  Industrial  injuries  are  to  be  compensated  for  by 
the  methods  of  the  Compensation  Act,  and  not  otherwise". 

Cases  from  other  jurisdictions  are  few.  Such  as  there  are  are  nec- 
essarily made  to  rest  upon  the  particular  statute  under  consideration.  The 
appellant-  places  special  reliance  upon  King  v.  Viscoloid  Co.,  219  Mass. 
420,  106  N.  E.  988.  Ann.  Cas.  1916D,  117a  The  Massachusetts  statute 
construed  in  that  case  is  not  identical  with  ours,  nor  does  it  contain  the 
equivalent  of  the  more  important  provisions  which  we  have  above  quoted 
herein. 

Appellant  puts  reliance  also  upon  Mackin  v.  Detroit-Timkin  Axle 
Co.,  187  Mich.  8,  153  N.  W.  49.  This  case  can  hardly  be  deemed  a  pre- 
cedent  upon  the  question  before  us,  for  the  reason  that  such  question  was 
not  directly  involved  in  the  cited*  case.  The  remark  contained  in  the  opin- 
ion which  is  relied  upc^i  by  appellant  was  used.argumentatively  only  in 
sustaining  the  constitutionality  of  the  statute.'  Neither  was  that  statute 
id^tical  with  our^ 

The  question  was  before  the  Supreme  Court  of  West  Virginia  in 
Adkins  v.  Hope  Engineering  &  Supply  Co.,  81  W.  Va.  449,  94  S.  E.  SOS. 
The  language  of  the  West  Virginia  statute  is  not  identical  with  ours, 
but  is  more  nearly  equivalent  thereto  than  'was  the  Massachusetts  statute. 
The  holding  in  that  case  was  that  the  Compensation  Act  was  exclusive 
of  the  parent's  right  to  maintain  an  action  for  loss  of  services.- 

The  same  question  arose  in  New  Jersey  in  Buonfiglio  v.  R.  Neumann 

&  Cow,  93  N.  J^  Law,  174,  107  Atl.  285.     The  holding  in  that  case  was 

adverse  to  the  claim  of  the  parent.     To  the  same  effect  are  Hetzel  v, 

.  Wass<m  Piston  Ring  Ca,  89  N.  J,  Law,  201.  98  Atl.  306,  L.  R.  A.  1917D, 

75,  and  Hartman  v.  Unexcelled  Mfg.  Co.,  93  N.  J.  Law,  418,  108  AU.  357. 

The  trend  of  authority,  therefore,  so  far  as  it  has  gone,  is  in  sup- 
port of  the  holding  of  the  trial  court 

[3,  .4]  II.  It  is  urged  by  appellant  that  the  Compensation  Act,  if 
construed  as  herein  indicated.-  is  rendered  unconstitutional.  Such  claim 
of  unconstitutionality  is  based  upon  several  specific  grounds.  Some  of 
these  grounds  may  be  reduced  to  the  broad  contention  tiiat  it  deprives  the 
parent  of  his  vested  right  to  the  value  of  the  services  o'f  his  minor  chikL 
Such  alleged  vested  right  of  the  parent  arises  out  of  section  3471.  Such 
statute  did  not  confer  upon  the  parent  any  right  which  was  superior  to 
the  power  of  amendment  by  subsequent  legislation.  The  subsequent  leg- 
islation bein^  had,  it  is  as  decisive  of  ^e  right  of  the  ptrent  as  was  the 
previous  legislation  prior  thereto.     It  is  also  urged  that  the  Compeoaa- 
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tion  Act  as  thus  construed  becomes  discriminatory  against  the  parents 
of  minors  engaged  in  industrial  pursuit.  This^means  that  the  Compensa- 
tion Act  fixes  a  remedy  for  liability  for  personal  injuries  in  industrial 
pursuits  which  does  not  extend  to  all  forms  of  liability  for  personal  in- 
jury. It  will  be  seen  that  this  is  a  question  of  classification.  Is  the  field 
of  liability  covered  by  the  terms  of  the  Compensation  Act  an  appropriate 
classification  within  file  permission  of  the  Constitution?  We  have  pre- 
viously sustained  the  constitutionality  of  the  act  in'  that  regard.  Hunter 
V,  Colfax  Coal  Co.,  175  Iowa,  245,  154  N.  W.  1037,  157  N.  W.  145,  L. 
R.  A.  1917D,  15,  Ann.  Cas.  1917E,  803. 

[5,  6]  It  is  also  contended  that  ihe  emplojrment  of  the  minor  at  the 
time  of  his  actual  injury  was  casual  only,  and  that  therefore  the  injtuy 
did  not  come  within  the-  terms ,  of  the  Compensation  Act  It  is  not 
claimed  that  the  minor  was  not  a  regular  employe^  of  the  defendant.  He 
was  regularly  engaged  in  the  factory  at  $40  per  week.  It  is  claimed, 
however,  th^  the  defendant  momentarily  diverted  him  from  his  regular 
work,  and  set  him  momentarily  to  a  more  dangerous  work,  and  that  the 
injury  resulted  from  such  diversion. 

The  very  fact  that  compensation  has  been  allowed  under  the  Com- 
pensation Act  is  an  adjudication  as  to  the  minor  that  he  was  injured  in 
his  regular  employment  as  an  employee,  and  that  his  employment  was 
not  casual.  If  it  had  been  casual  within  the  meaning  of  the  act,  then  the 
act  could  riot  have  applied  to  him  at  all.  The  defendant  pleaded  that  the 
injury,  was  subject  to  adjustment  under  the  Compensation  Act.  The 
.plaintiff's  reply  admitted  that  allegation.  Plaintiff  cannot  both  admit  and 
deny.  The  admission  will  necessarily  override  the  denial.  Clearly  the 
liability  could  not  in  fact  be  within  the  Compensation  Act  for  th^  pur- 
pose of  compensating  the  minor  and  without  the  Compensation  Act  for 
the  purpose  of  compensating  the  parent.  This  is  not  saying  that  an  ad- 
judication as- to  the  minor  is  necessarily  an  adjudication  as  to  the  parent. 
Plaintiff's  contention,  therefore, 'that  the  minor's  emplojrment  was  casual 
must  be  ignored.  We  reach  the  conclusion  that  the  trial  court  properly 
dismissed  the  petition,  and  its  order  is  accordingly  affirmed. 

Stevens,  C.  J.,  and  Arthur  and  Faville,  JJ.,  concur. 


CASEBEER  et  al.  v.  CARBON  COAL  CO.     (No.  23795.) 

(Supreme  Court  of  Kansas.    March  11,  1922.) 

205  Pacific  Reporter,  626. 

(Syllabus  by  the  Court) 

1.  MASTER  ANP  SERVANT— OBJECTION  TO  AWARD  OF  COM- 

PENSATION HELD  TOO  LATE. 

The  defendant,  having  consented  to  the  appointment  of  an  arbitrator 
under  the  Workmen's  Compensation  Act  and  having  appeared  before  him 
without  objection  and  tried  the  mattei*,  cannot  now  b^  heard  for  the  first 
time  to  impeach  the  award  because  not  filed  wi^in  60  days  from  the  ap- 
pointment 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418[3].) 

2.  MASTER  AND  SERVANT— OBJECTION  TO  COMPENSATION 

CLAIM  HELD  TOO  LATE. 

The  application  for  appointment  having  alleged  proper  notice  of  the 
injury  and  demand  for  compensation,  and  no  objection  for  lack  of  proof 
thereof  being  made  in  the  court  below,  none  will  be  heard  now. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  S  418(3^) 
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3.  MASTER  AND  SERVANT— FINDING  OF  COMPENSABLE  IN- 

JURY  SUSTAINEa 

The  evidence  examined,  and  held  fairly  to  support  the  conclusion  that 
the  injury  arose  out  of  and  in  the  course  of  the  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Appeal  from  District  Court,  Cherokee  County. 

Action  by  Polly  Casebeer  and  eight  minor  children  of  John  Cascbeer, 
deceased,  against  the  Carbon  Coal  Company,  brought  under  the  Work- 
men's Compensation  Act,  for  an  award.  Judgment  for  the  plaintiffs,  and 
the  defendant  appeals.    Affirmed. 

J.  J.  Campbell,  P.  E.  Nulton,  and  C.  O.  Pingry,  all  of  Pittsburg, 
for  appellant 

C.  A.  McNeill,  of  Columbus,  Maurice  McNeill,  of  Galena,  and  E,  V. 
McNeill,  of  Baxter  Springs,  for  appellees. 

West,  J.  The  defendant  coal  company  appeals  from  the  judgment 
rendered  under  the  Workmen's  Compensation  Act,  Laws  1911,  c.  218  as 
amended. by  Laws  1913,  a  216. 

John  Casebeer  had  been  employed  by  the  defendant  about  16  months 
before  his  death,  and  was  operating  a  steam  shovel  in  a  strip  pit  In  the 
pit  was  a  pump  controlled  by  electricity.  Casebeer  was  directed  with 
others  to  lift  this  pump  up  on  some  ties  to  get  it  out  of  the  water.  While 
so  doing  he  fell  and  threw  out  his  hand  and  grasped  an  electric  wire, 
which  rendered  him  unconscious  for  three  or  four  minutes.  His  hand 
was  burned,  but  he  came  back  to  work,  and  continue  working  some  time. 
His  ear  became  inflamed,  and  as  a  result  he  died  January  8,  1921.  The 
plaintiffs,  applied  for  the  appointment  of  an  arbitrator,  alleging  that  the 
deceased  in  the  discharge  of  his  duties  was  injured,  and  as  a  result  of  the 
accident,  death  ensued,  asking  for  $3,800,  alleging  failure  to  agree  upon 
an  arbitrator,  demand  in  writing,  and  notice  of  the  injury.  The  company 
filed  its  consent  to  the  appointment  of  an  arbitrator,  and  one  .was  ap- 
pointol  on  February  16,  1921.  The  deceased's  wife  testified  before  the 
aFbitrator  that  some  time  about  the  1st  of  Deceniber  he  came  home,  and 
something  appeared  to  be  the  matter  with  him. 

"He  came  home  at  quitting  time  in  the  evenhg;  he  was  sick.  Clear 
across  his  Hands  were  wire  prints.  They  were  bilms.  There  was  a  kind 
of  watery  blood,  not  real  red  blood,  but  watery  blood  coming  from  the 
right  ear.  He  appeared  to  be  sick  and  suffering  and  trembly.  He  couldn't 
hardly  hold  his  fork  at  the  table,  and  he  was  pale  and  apparently  suffer- 
ing pain.  My  husband  attempted  to  work  after  that  After  that  he  just 
looked  bad,  looked  pale  and  like  he  was  in  pain  always.  During  part  of 
the  time  it  was  bloody  water  like  and  corruption  coming  from  his  ear. 
I  had  never  noticed  that  condition  prior  to  the  time  he  came  on  the  4th 
day  of  December.  *  ♦  *  A.  He  said  he  was  going  to  die.  He  called 
me  to  him  and  told  me  that  he  got  hurt  with  the  Carbon  Coal  Company, 
and  had  always,  suffered  ever  since.  He  got  hurt  moving  a  pump,  be 
said,  lifting  a  pump  over  some  way.  He  told  me  that  Mr.  Crossby  and 
two  or  three  other  men  and  his  son  were  there  at  the  time  he  got  hurt 
This  wire  struck  him,  or  he  took  hold  of  it  in  some  way,  he  said.  And 
he  said,  'You  call  Mr.  McNeill;  I  am  going  to  leave  you  and  the  chil- 
dren.'"    (The  part  about  Mr.  McNeill  was  stricken  out  by  the  court) 

Dr.  Brookhart  testified  th^t  he  attended  the  deceased  in  his  last  sidc- 
ness. 

"He  was  in  a  very  precarious  condition.  He  lived  a  few  hours  after 
that  He  had  an  infectious  condition.  It  was  not  produced  by  any^of 
the  common  diseases  I  am  called  upon  to  treat  I  have  a  slight  experi- 
ence in  regard  to  persons  afflicted  witH  electric  shock.  .  I  have  studied 
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the  matter  a  little.  In  an  electric  shock,  if  it  is  of  enough  severity  to 
inflict  any  great  injury,  there  is  usually  two  points,  the  one  of  the  con- 
tact and  one  of  the  current." 

He  was  asked  a  hypothetical  question  intended  to  cover  the  history 
of  the  case  and  said: 

"A.  I  believe  from  my  experience,  that  the  sjiock  could  have  some 
bearing  on  the  condition." 

John  Casebeer  testified  that  he  was  working  with  his  father  when 
he  received  the  shock. 

"My  father  was  unconscious  between  three  and  five  minutes  after 
grabbing  the  wire,  and  he  had  burns  across  his  left  hand.  He  was  ner-> 
vous,  and  cpmplained  about  his  head  that  .night.  Prior  to  that  time  he 
was  well  and  able-bodied,"  and  after  this  injury  he  ws  rather  nervous, 
and  some  times  weak-minded.  We  both  continued  to  work  at  that  mine, 
and  at  times  we  were  working  together  I  helped  him.  Prior  to  his  get- 
ting this  shock,  it  was  not  necessary  for  me  to  assist  him.  He  became 
more  weak  and  nervous,  and  finally  quit  work.  He  went  out  two  or 
three  times  before  he  quit,  and  came  back  because  he  couldn't  stand  it. 
He  was  nervous,  trembly,  and  pale.  I  did  not  notice  anything  of  this 
kind  before  the  shock." 

"The  pump  was  not  moved  the  latter  part  of  July  or  August  instead 

of  December.     It  seems  to  me  it  was  the  first  of  December  or  the  last 

of  November  that  the  pump  was  moved.     It  don't  seem  like  the  last  of- 

August  to  me.    I  saw  some  kind  of  pale  watery  blood  coming  from  my 

•  father's  ear  the  same  evening  he  was  hurt." 

Other  witnesses  for  the  plaintiffs  were  more  or  less  indefinite  as  to 
when  the  shock  was  received  though  one  miner  thought  it  was  in  August 
and  another  thought  it  was  in  July.  This  defendant's  witnesses  who  tes- 
tified on  this  question  seemed  all  to  place  it  in  July. 

On  May  14,  1921,  the  arbitrator  made  the  award,  finding  that  John 
Casebeer  died  January  8,  1921,  as  a  result  of  accidental  injuries  received 
while  in  the  course  of  his  employment;  that  his  average  earnings  the  pre- 
ceding year  were  more  than  $1,500,  three  times  the  amount  of  which 
would  be  more  than  $3^800,  the  totil  amount  of  compensation  to  be  re- 
ceived tjy  the  plaintiffs,  for  which  judgment  was  given,  with  costs.  A 
petition  for  review  and  cancellation  of  the  award  was  filed  by  the  de- 
fendant company  on  the  grounds  that  it  was  obtained  through  fraud  and 
undue  influence;  was  made  without  authority  of  law;  that  the  arbitratof 
was  guilty  of  misconduct,  and  found  contrary  to  law  that  there  was  $3,- 
800  due;  and  that  the  conclusions  were  not  supported  by  the  testimony. 
The  plaintiff  moved  to  confirm  the  report  and  findings,  and  on  June  22, 
1921,  the  court  sustained  the  motion  to  the  extent  of  ordering  $405  paid 
in  a  lump  sum,  and  the  balance  of  the  award  at  the  rate  of  $15  a  week 
on  the  regular  semimonthly  pay  days  until  paid  in  full. 

The  defendant  moved  for  a  new  trial,  claiming  error  in  finding  that. 
Casebeer  died  of  an  accident  arising  out  of  and  in  the  course  of  his  em- 
ployment, and  in  the  finding  that  the  defendant  sho.uld  pay  interest  on 
$405,  and  for  refusing  to  cancel  the  award. 

Specifications  of  errors  are  abuse  of  discretion  in  refusing  the  peti- 
tion for. modification  and  cancellation;  error  in  finding  that  the  deceased's 
death  was  caused  by  accident  arising  out  of  and  in  the  course  of  his  em- 
ployment afid  refusing  a  new  trial. 

[1]  The  defendant  in  its  brief  insists  that  the  award  is  void  because 
not  filed  within  the  time  provided  by  law,  the  statute  fixing  60  days  is 
cited,  but  as  the  defendant  appeared  without  objection  before  the  arbi- 
trator when  60  days  had  already  elapsed  and  tried  its  skle  of  the  case,,  it 
cannot  be  heard*  now  to  insist  in  the  invalidity  of  the  award  because  not 
.  made  within  the  60  days. 

[2]  It  is  argued  that  the  arbitrator  made  the  award  without  au- 
thority of  law,  because  the  claim  for  compensation  was  not  made  within 


Digitized  by  VjOOQIC 


684  9  WORKMEN'S  COMPENSATION  L.  J.     (Kan.)       [June, 

the  required  time,  and  because  the  death  did  not  result  from  an  injury 
arising  out  of  and  in.  the  course  of  the  eniplo3rment  The  application  for 
appointment  of  an  arbitrator  alleged  demand  in  writing  and  knowledge 
of  the  injury  on  the  part  of  the  defendant,  and  no  point  ai)^>ears  to  have 
been  made  on  this  in  the  hearing  before  the  arbitrator.  Neither  docs  the 
point  appear  to  have  been  made  in  the  motion  to  set  aside  the  award  or 
in  the  motion  for  a  new  trial.    We  deem  it  without  merit  now. 

[3]  It  is  argued  that  the  death  did  not  resillt  from  an  injury  arising 
out  of  and  in  the  course  of  the  employment,  because  the  shock  occurred 
several  months  before  the  fajal  sickness  of  the  deceased,  and  consider-- 
able  point  is  sought  to  be  made  touching  the  time  when  the  pump  was 
moved  and  when  the  shock:  was  received  The  conflicting  evidence  on 
this  point  was  considered  by  the  arbitrator,  who  found  against  the  de- 
fendant, and-  there  is  sufficient  evidence  in  the  record  to  support  such 
finding.  In  almost  every  lawsuit  the  trier  or  triers  of  facts  must  re- 
concile conflicting  testimony,  and  that  is  all  the  arbitrator  did  in  this 
case,  and  his  conclusion  is  something  which  the  trial  court  did  not,  and 
which  we  cannot,  overturn. 

A  careful  consideration  of  the'  entire  record  and  all  the  points  pres- 
ented impels  the  conclusion  that  no  material  error  has  been  committed. 

The  judgment  is  affirmed 

Alt  the  Justices  concurring. 


EMRY  V.  CRIPES.    (No.  23554.) 

(Supreme  Court  of  Kansas.    March  11.  1922.) 

205  Pacific  Reporter,  598. 

(Syllabus  by  the  G>urt) 
r.  MASTER    AND    SERVANT   —    STATUTORY    SCHEDULE  OF 
COMPENSATION  FOR  TOTAL  LOSS  OF  HAND  INAPPLICA- 
BLE TO  PARTIAL  DISABILITY. 

Under  the  Workmen's  Compensation  Act  where  a  permanent  partial 
disability  to  a  workman's  hand  is  only  equivalent  to  50  per  cent  to  75 
per  cent,  of  the  total  loss  of  the  hand  or  a  total  loss  of  its  use  compen- 
sation for  such  injury  cannot  be  awarded  by  applying  the  statutory  sched- 
ule of  allowance  prescribed  for  the  total  loss  of  the  hand  or  total  loss  of 
its  use;  nor  does  the  statute  permit  the  compensation  to  be  based  on  a 
proportionate  amount  of  such  scheduled  allowance  for  the  -  total  loss  of 
the  hand. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [13].) 

2.  MASTER  AND  SERVANT— RULE  FOR  DETERJ.INING  COM- 
PENSATION FOR  PERMANENT  PARTIAL  DISABILITY 
STATED. 

Under  the  Workmen's  Compensation  Act  where  a  workman  suffers 
a  permanent  paftial  disability,  the  compensation  for  which  is  not  defi- 
nitely prescribed  by  the  statutory  schedule  for  specific  injuries,  the  rule 
for  determining  the  compensation  to  be  awarded  is  to  make  a  computaticMJ 
of  60  per  cent  of  the  difference  in  his  weekly  earning  capacity  before 
and  after  his  injury,  for  eight  years;  and  if  this  computation  results  in 
any  sum  less  than  a  minimum  of  $6  per  week  for  eight  years,  the  disa- 
bled workman  shall  be  awarded  such  minimum. 

(For  other  cases,  see  Master  and  Servant, '  Dec.  Dig.  §  38S[11].) 
Dawson,  Porter,  and  Marshall,  JJ.;  dissenting  in  part. 
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Appeal  from  District  Court,  Reno  County. 

Action  by  Fred  D.  Emry,  by  his  father  and  next  friend  Julius  W. 
Emry,  against  A.  J.  Cripes,  doing  business  as  the  Cripes  Bakery,  brought 
under  the  Workmen's  Compensation  Act  for  injury  to  plaintiff's  hand. 
Judgment  for  plaintiff,  and  both  plaintiff  and  defendant  appeal.  Re- 
ver'Sed  and  remanded  with  directions. 

Malloy,  Davis  &  White,  of  Hutchinson,  for  appellant. 
Williams  &  Martindell,  of  Hutchinson,  and  J.  W-  Rogers,  of  Kan- 
sas City,  Mo.,  for  appellee. 

Dawson.  J.  This  was  an  action  under  the  Workmen's  Compensation 
Act  (Laws  1917,  c.  226)  for  injuries  to  plaintiffs  hand  in  a  bread-mold- 
ing machine  in  defendant's  bakery. 

The  jury  allowed  compensation  in  the  sum  of  $1,S(X)  less  a  credit  of 
$95.70  iqy  payments  already  made  by  defendant  before  the  action  was 
begun. 

The  jury  answered  some  special  questions: 

**Q.  No.  1.  State  whether  you  find  that  the  plaintiff  is  permanently 
partially  disabled.     A.  No.  1.  Yes. 

*'Q.  No.  2.  State  what  you  find  to  be  the  average  weekly  earnings 
of  a  workman  in  the  same  grade  employed  at  the  same  or  similar  work 
to  that  in  which  the  plaintiff  was  employed  at  the  time  of  the  accident 
b/  the  same  employe*".    A.  No.  2.  $20.00. 

"Q.  No.  3.  If  you  find  that  no  workman  was  employed  by  the  defend- 
ant in  the  same  grade  and  at  the  same  work  as  the  plaintiff  for  a  year 
preceding  the  accident,  then  state  what  you  find  to  be  the  average  weekly 
earnings  of  a  person  in  the  same  grade  employed  by  some  other  employer 
in  the  same  district  at  the  same  or  similar  work  or  employment  A. 
No.  3.  $2000. 

*'Q.  No.  4.  Is  the  plaintiff's  injury  of  such  a  nature  that  he  will  suf- 
fer a  disability  partial  in  character  but  permanent  in  quality?  A.  No.  4. 
Yes. 

"Q.  No.  5.  Did  plaintiff's  injury  entirely  destroy  the  use  of  his  hand? 
A.  No.  5.     No. 

"Q.  No.  6.  If  you  answer  the  above  interrogatory  in  the  negative, 
then  to  what  extent  did  plaintiffs  injury  impair  the  use  of  his  hand? 
A.  No.  6.    Fifty  per  cent,  to  75  per  cent. 

"Q.  No.  7.  Was  the  injury  to  plaintiff's  hand  less  than  the  loss  of 
his  hand,  or  the  loss  of  the  use  of  his  hand  ?    A.  No.  7.  Yes. 

•*Q.  No.  8.  What  do  you  find  to  be  the  per  cent,  of  the  use  of  plain- 
tiff's hand  as  compared  with  the  entire  loss  of  said  hand  or  the  entire, 
loss  of  the  use  of  sakl  hand?  A.  No.  8.  Twenty-five  per  cent,  to  50f 
per  cent." 

Judgment  was  entered  for  plaintiff,  and  both  parties  appeal — ^the 
plaintiff  because  it  is  too  little,  .and  the  defendant  because  it  is  too  much. 

The  trial  court  determined  the  amount  of  compensation  to  be  awarded 
by  applying  .the  statutory  rule — 

"Where  disability  partial  in  character  but  permanent  in  quality,  re- 
sults from  the  injury.  *  *  ♦*  compensation  in  a  lump  sum  shall  be 
paid  as  provided  in  the  following  schedule  *  *  *  [but]  in  no  case 
less  than  $6  per  week  nor  more  than  $12  per  week.    *    ♦    * 

**(11)  For  the  loss  of  a  hand,  50  per  cent  of  the  average  weekly 
wages  during  150  weeks."  (Excerpt  from  section  3  of  chapter  226,  Laws 
of  1917,  p.  306  )  . 

"(22)  Loss  of  use.  Permanent  loss  of  the  use  of  a  hand.  arm.  foot, 
leg  or  eye,  as  a  direct  .result  of  an  injury,  shall  be  considered  as  the 
equivalent  of  the  loss  of  such  hand,  arm,  foot,  leg  or  eye." 

[1]  If  this  were  the  proper  rule  to  apply,  the  judgment  ^as  correct; 
but  both  sides  agree  that  such  is  not  the  proper  rule,  and  they  are  both 
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measurably  right  on  this  point,  because  the  jury  determined  that  the  hand 
was  not  rendered  altogether  useless,  it  was  not  a  total  loss,  but  only 
diminished  in  usefulness  from  50  per  cent  to  75  per  cent. 

The  defendant  asked  for  an  instruction  in  the  trial  court,  and  con- 
tends to  the  same  effect  here,  that  since  the  injury  to  the  plaintiffs  hand 
only  impaired  its  usefulness  50  per  cent,  to  75  per  cent,  he  could  only 
recover  50  per  cent,  to  75  per  cent  of  the  amount  allowed  by  the  statute 
for  the  loss  of  a  hand  or  permanent  loss  of  its  use.  Whatever  plausibil- 
ity there  might  be  in  that  contention  as  a  mere  abstract  theory  the  com- 
plete answer  to  it  lies  in  the  fact  that  the  matter  is  not  governed  by  ab- 
stract principles  of  law  but,  as  we  shall  see,  by  a  pertinent  provision  of 
the  statute  itself.    That  provision  reads: 

*'(19)  *  *  *  In  case  of  partial  disability  not  covered  by  schedule 
the  workman  shall  receive  during  such  period  of  partial  disability  not  ex- 
ceeding (8)  eight  year^,  60  per  cent,  of  the  differen'i&e  between  the  amount 
he  was  earning  prior  to  said  injury  as  in  this  act  provided  and  the  amount 
he  is  "able  to  earn  after  such  injnxy." 

Certainly  this  provision  is  pertinent  to  ^e  matter  under  considera- 
tion. In  this  case,  the  amount  which  the  plaintiff  is  able  to  earn  since 
the  injury  to  his  hand  was  not  determined,  but  that  must  be  ascertained 
before  this  case  can  be  fully  disposed  of. 

\2]  The  pTaimifF,  however,  contends  for  another  rjile — the  one  which, 
in  addition  to  .the  one  last  quoted,  fixes  a  minimum  of  $6  per  week,  if 
the  "60  per  cent,  of  the  difference"  rule  does  not  amount  to  that  mini- 
mum. He  relies* on  the  case  of  Stefan  v.  Elevator  Co..  106'  Kian.  369, 
187  Pac.  861,  where  it  was  held  that  the  maximum  and  minimum  limi- 
tations of  $6  to  $12  per  week  cover  cases  of  partial  disability  not  covered 
by  the  schedule.    The  court's  opinion,  in  part  ,  reads: 

"Section  3  of  chapter  226  of  the  Laws  of  1917  is  devoted'  to  the 
subject  of  'amount  of  compensation.  The  section  is  divided  into  three 
major  paragraphs.  *  *  *  Paragraph  3  is  subdivided.  Subdivision  *c* 
commences  with,  an  unnumbered  introductory  paragraph.    *    ♦    * 

"Then  follow  twenty-three  numbered  paragraphs.  The  first  eighteen 
deal  with  specific  injuries.    *    ♦    * 

"Paragraphs  10  and  16  are  interpretative,  and  are  similar  in  char- 
acter to  paragraph  22.    *    *    ♦ 

"How  compensation  provided  for  in  paragraph  19  shall  be  computed" 
is  a  question  of  some  difficulty.  The  earnings  before  and  after  injury 
referred  to  are  evidently  average  weekly  wages,  computable  in  the  usual 
way ;  but  no-maximum  and  minimum  limit  is  affixed.  In  one  sense  that . 
which  is  referred  to  in  the  introductory  paragraph  "6f  division  V  as  *the 
following  schedule,'  ends  with  paragraph  18.  Paragraph  22.  however.,  is 
as  much  a  part  of  the  schedule  as  paragraph  10  or  paragraph  16;  so  that, 
to  the  extent  necessary,  all  the  numbered  paragraphs  may  be  said  to  con- 
stitute the  schedule.  Major  paragraphs  1  and  2  of  section  3  fix  majci- 
mum  and  minimum  amounts  of  compensation.  Major  paragraph  3  dis- 
closes a  distinct  purpose  to  fix  a  weekly  wa^e  basis  with  a  maximum 
and  minimum  limit  for  the  computation  of  compensation  In  ail  cases, 
unless  paragraph  19  of  division  *c'  be  an  exception.  It  will  not  be  as- 
sumed the  policy  was  abandoned  in  paragraph  19,  and  the  court  is  of 
the  opinion  the  provision  contained  in  the  introductory  paragraph  of  di- 
vision 'c* — 'the  compensation  to  be  in  ijo  tase  less  than  $6  per  week  nor 
more  than  $12  per  week' — applies  to  the  disability  covered  by  paragraph 
19.  Without  proof  that  60  per  cent  of  the  difference  between  earnings 
before  and  after  injury  would  equal  or  exceed  $6  per  week,  the  plaintiff 
is  entitled  to  the  minimum  for  the  period  of  eight  years  less  one  week, 
on  account  of  permanent  partial-  disability  found  by  the  jury.    ♦    ♦    ♦ " 

Under  this  authority — and  a  majority  of  the  court  continues  to  ad- 
here to  it — ^the  plaintiff's  principal  contention  is  correct.  The  plaintiff 
is  entitled  to  60  per  cent.,  of  the  difference  between  his  past  and  present 
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earning  capacity  computed  for  eight  years,  and  if  that  computation  pro- 
duces a  minimum  of  less  than  an  average  amount  of  $6  per  week  his 
compensation  shall  be  raised  to  that  sum.  That  this  may  result  in  a 
greater  compensation  for  a  permanent  partial  disability  of  his  hand 
than  for  a  total  loss  of  it  or  a  total  loss  of  its  use  is  merely  one  of  the 
possible  inconsistencies  which  sometimes  attend  the  application  of  gen- 
eral laws  to  particular  cases,  but  such  peculiar  results  are  subject  only 
to  legislative  correction  and  not  to  judicial  nullification.  Close  v.  Mining 
Co.,  105  Kan.  257,  182  Pac.  392. 

The  judgment  is  reversed,  and  the  cau^e  remanded  for^he  ascertain- 
ment of  the  plaintiffs  present  earning  capacity,  and  to  apply  the  "60 
per  cent,  of  the  difference"  rule  thereto,  with  the  further  direction  that 
if  such  rule  does  not  produce  the  statutory  minimum  of  $6  per  week, 
that  he  be  allowed  that  sum  for  eight  years,  less  deductions  for  ad- 
vances already  paid. 

Johnston,  C.  J.,  and  Burch,  Mason,  and  West,  JJ.,  concurring. 

Dawson,  J.  (dissenting  in  part).  The  minimum  and  maximum  al- 
lowance per  week  for  eight  years  does  not  apply  except  in  the  specific 
instance  where  the  statute  says  it  shall  apply.  It  applies  in  cases  of 
total  permanent  disability.  The  minimum  and  maximum  weekly  allow- 
ance, for  the  particular  times  fixed,  in  the  numerous  other  specified 
cases  mentioned  in  the  statutory  schedule  (none  of  which  is  for  eight 
years),  applies  to  those  specified  cases  and  for  the  times  fixed  in  those 
cases.  To  illustrate,  the  schedule,  page  306,  Session  Laws  of  1917,  pro- 
vides: "(1)  For  the  loss  of  a  thumb,  50  per  cent,  of  the  average  weekly 
wages  during  60  weeks."  Now,  if  a  workman  should  lose  a  thumb,  and 
his  average  weekly. wages  had  been  $20  per  week,  then  50  per  cent  of 
$20  for  60  weeks  would  amount  to  $600.  That  would  satisfy  the  mini- 
mum requirement  of  $6  per  week  for  60  weeks,  and  it  would  not  ex- 
ceed the  maximum  of  $12  per  week  for  that  period.  If  his  wages  had 
been  $50  per  week,  50  per  cent,  of  such  amount  for  60  weeks  would  be 
$1,500,  but  the  maximum  allowance  is  $12  per  week,  so,  notwithstanding 
this  computation  his  maximum  allowaiKe  could  not  exceed  $720.  On  the 
other  hand,  if  his  average  weekly  wages  had  been  only  $8,  50  per  cent, 
of  that  amount  for  60  weeks  would  only  be  $240,  but  that  sum  would 
not  satisfy  the  statutory  minimum  which  in  the  supposed  case  would  be 
$6  per  week  for  60  weeks,  or  $360.     This  is  according  to  the  schedule. 

But  the  plaintiffs  case  is  not  covered  by  the  schedule.  It  is  squarely 
within  the  provision  governing  injuries  "not  covered  by  schedule"  quoted 
in  the  main  opinion--60  per  cent  of  the  difference  between  $20  per  week 
and  the  amount  he  is  now  able  to  earn,  computed  for  eight  years.  To 
determine  his  present  earning  capacity  and  to  make  the  proper  computa- 
tion for  the  foregoing,  the  judgment  of  the  district  court  should  be  re- 
versed and  remanded. 

But  I  do  not  assent  to  any  result  which  can  lead  to  an  allowance 
of  two  or  three  times  as  much  as  a  permanent  partial  injury  to  plain- 
tiff's hand  as  the  Legislature  has  speciAcally  fixed  for  the  total  loss  of  it 
or  a  total  loss  of  its  use.  I  cannot  assent  to  thrusting  into  the  schedule 
a  case  not  covered  by  the  schedule  and  one  expressly  excluded  there- 
from; and'  while  I  would  by  no  means  disregard  an  express  statutory 
provision,  I  deem  it  proper,  always,  to  search  for  an  interpretation  of  a 
statute  which  will  avoid  giving  it  an  illogical  result  Take  the  example 
of  the  lost  thumb  again.  The  minimum  allowance  is  $360;  the  maxi- 
mum $720;  but  for  a  permanent  partial  loss  of  it.  the  minimum,  under 
the  rule,  here  applied,  must  be  ^,496.  And  this'  minimum  must  be 
awarded,  however  slight  the  disability,  if  it  is  *  sufficiently  e^^rious  to  re- 
quire and  compensation  at  all.     To  this  extent  I  dissent 

Porter  and  Marshall,  JJ.,  concur  in  this  partfal  dissei. 

46         Vol.  IX — Comp. 
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StOVER  V.  DAVIS  et  al.    (No.  23544.} 

(Supreme  Court  of  Kansas.    March  11,  1922.) 

205  Pacific  Reporter,  605. 

(Syllabus  by  the  Court) 
MASTER  AND  SERVANT  —  COMPENSATION  ACT  HELD  IN- 
APPLICABLE TO  EMPLOYERS  DRILLING  OIL  WELL  WITH 
CREW  BELOW  MINIMUM  NUMBER. 

^he  proceedings  in  an  actimi  for  compensation  considered,  and  held 
the  Wlorkmcn's  Compensation  Act  did  not  apply  to  the  injured  work- 
men's employers,  whose  business  was  drilling  oil  wells,  because  they  had 
not  employed  five  or  more  workmen  continuously  for  more  than  one 
month,  at  the  time  of  the  accident.     Gen.  St  1915,  §  5902. 

(For  other  cases,  see  Master  and  Servant  Dec  Dig.  §  361.) 

Appeal  from  District  Court,  Butler  County. 

Action  by  Ella  Stover,  as  an  individual  'and  as  guardian,  against 
James  Davis  and  another,  copartners  as  Davis  &  Aylward,  for  compen- 
sation for  the  death  of  plaintiff's  husband.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed  and  remanded,  with  direction  to  enter 
judgment  for  defendants. 

Aikman  &  Aikman  and  Hamilton  &  McKay,  all  of  El  Dorado,  for 
appellants. 

Kramer  &  Benson,  and  J.  M.  Pleasant  all  of  El  Dorado,  for  appel- 
lee. 

BuRCH,  J.  The  action  was  one  for  compensation  for  death  of  the 
plaintiff's  husband.     The  plaintiff  recovered,  and  the  defendants  appeal 

The  defendants  Davis  and  Aylward  are  partners  in  the  business  of 
drilling  oil  and  gas  wells.  At  the  time  of  the  accident  they  were  en- 
gaged in  drilling  an  oil  well  for  the  Ramsey  Petroleum  Company,  on  a 
farm  near  El  Dorado:  The  plaintiff's  husband,  John  Stover,  was  one 
of  the  defendants'  drillers,  and  worked  from  midnight  to  noon.  On  the 
night  of  November  29,  1917,  a  casing  crew  was  pulling  casing,  and  en- 
countered a  "frozen"  joint  of  10-inch  casing.  Four  members  of  the 
crew  were  pushing  on  the  casing  pole,  and  Stover  arid  the  tool  dresser, 
who  were  assisting  the  casing  crew,  were  pulling.  Stover  released  his 
grasp  of  the  pole,  piit  his  hand  to  the  right  side  of  his  neck,  said  he 
was  hurt,  stepped  aside,  and  sat  down.  This  occurred  at  about  11:30 
p.  m.  Stover  went  home,  his  wife  bathed  his  neck  with  liniment,  and 
he  jvent  4o  bed  without  eating  anything.  The  next  morning  he  appeared 
to  be  in  pain,  would  put  his  hand  to  the  right  side  of  his  neck,  and  ate 
but  little,  but  he  went  to  work  at  noon.  That  night  when  he  came 
home  his  wife  bathed  hi^  neck,  and  when  he  got  warm  he  went  to  bed. 
During  the  day  he  had  worked  as  txsual.  In  the  forenoon  of  December 
1,  he  arranged  to  purchase  some  stock  in  the  petroleum  company,  and 
then,  because  he  was  late,  expresised  anxiety  to  get  to  the  well,  which 
had  been  drilled  to  the  oil  sand.  When  lie  came  on  duty  about  1  p.  m.. 
he  operated  the  bailer  for  a  time,  and  then,  together  with  the  defendant 
Davis,  washed  some  of  the.  sand.  They  were  drilling  in,  and  had  reached 
the  point  where  the  character  of  the  well  would  soon  be  revealed.  Stover 
was  very  much  interested,  and  exhibited  some  excitement  A  witness 
testified  as  follows: 

"I  saw  him  leave  the  rig  with  Davis  to  wash  some  sand.  They  went 
back  of  the  engine  house;  Stover  was  stirring  the  sand;  he  was  stooped 
over;  and  when  he  raised  up  he  just  went  aroiind  and  sat  down  on  Ae 
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tool  rack.  He  said,  *My  God,  ray  head  hurts  me,'  and  put  his  hand  up 
there.  Somebody  asked  him  if  he  got  hurt,  and  he  said  *No,*  but  he 
complained  of  his  head  hurting.  Four  or  five  asked  him  if  he  got  hurt, 
and  ne  tokl  them  all  'No.'  Duff  and  Davis  and  I  brought  him  to  town 
in  my  <;ar.  He  kept  complaining-  of  his  head,  and  telling  Davis  he  was 
going  to  die.  Mrs.  Stover  came  out,  as  we  were  taking  him  out  of  the 
car,  and  said  'John,  how  did  you  get  hurt?'  and  he  said  'Mama,  I  didn't 
get  hurt';  and  then  we  took  him  out  of  the  car.  We  got  the  doctors 
as  soon  as  possible." 

Soon  after  the  doctors  arrived,  Stover  died  of  apoplexy. 

While  apoplexy  may  occur  when  the  subject  is  at  rest  or  asleep, 
severe  exertion,  such  as  lifting  a  heavy  object,  is  a  direct  cause  and, 
-without  doubt,  the  strain  incident  to  Stover's  pulling  on  the  casing  pole 
caused  a  cerebral  hemorrhage.  The  effect  of  a  cerebral  hemorriiage  de- 
pends on  the  portion  of  the  brain  in  which  it  occurs,  the  amount  of  blood 
which  escapes,  and  the  rate  of  extravasation.  Death  may  come  quickly. 
In  case  of  slight  lesion  and  slow  hemorrhage,  the  first  S3rmptoms  may  be- 
pf  minor  severity,  and  the  attack  may  progress  slowly  to  culmination, 
occurring  some,  days  later.  During  this  period  the  person  affected  may 
be  able  to  perform  his  usual  work.  Sometimes  the  blood  clot  is  ab- 
sorbed, and,  the  patient  apparently  recovers.  Generally  the  attack  is  a 
blow  to  health,  with  marked  residual  physical  effect  The  patient  should 
be  put  to  bed  and  kept  quiet,  physical  strain  should  be  avoided,  blood 
pressure  should  be  reduced,  and  emotional  stress  should  be  avoided.  In 
this  instance^  Stover  not  only  kept  at  work,  but  worked  imder  the  ex- 
citement attending  bringing  in  th^well,  in  which  he  was  financially  in- 
terested, and  the  result  was  inevitable. 

The  district"  court  found  that  •  Stover's  death  resulted  from  personal 
injury,   by   accident  arising  out   of   his  employment.     Approval   of    the 
finding  would  not  benefit  the  plaintiff.     Her  action  must   fail,   because 
the  Workmen's   Compensation  Act    (Gen.   St.    1915,   §§   5896-5942),   did  ^ 
not  apply  to  her  husband's  cmplo3rment. 

The  defendants  owned  five  "strings  of  tools."  When  all  of  them 
were  in  use,  20  men  were  regularly  employed,  2  drillers  and  2  tool 
dresser^  to  each  well.  The  number  of  outfits  continuously  in  use  de- 
pended on  the  number  of  drilling  contracts  the  defendants  were  able  to 
obtain.  Sometimes  their  entire  equipment  was  busy,  sometimes  2  or  3 
strings  were  in  use,  and  sometimes  none  at  all.  Whenever  a  string  of 
tools  was  shut  dowti,  the  men  who  had  been  operating  it  were  released. 
For  a  period  of  four  or  five  days  previous  to  the  casing  pole  incident, 
and  for  a  week  or  more  previous  to  the  sand-washing  incident,  the  de- 
fendants had  no  men  employed  except  the  four,  including  Stover,  who 
were  drilling  the  petroleum  company's  well.  Other  work  in  progress 
when  this  well  was  commenced  had  been  completed,  ahd  the  workmen 
had   been  discharged. .   The   pertinent  statutes   read  as   follows : 

"This  act  shall  apply  only  to  employment  in  the  course  of  the  em- 
ployer's trade  or  business  on,  in  or  about  a  railway,  factory,  mine  or 
quarry,  electric,  building  or  engineering  work.    ♦    *    * 

"  'Engineering  work'  means  any  work  in  the  construction,  alteration, 
extension,  repair,  or  demolition  of  a  railway  (as  hereinbefore  defined), 
bridge,  jetty,  dyke,  dam,  reservoir,  underground  conduit,  pole  lines  con- 
structed or  used  fof  carrying  conductors,  sewer,  oil  or  gas  well.  *  ^  *" 

Laws  1917,  c.  226,  §  1,  2. 

"It  is  hereby  determined  that  the  necessity  for  this  law  and  the  rea- 
son for  its  enactment,  exist  only  with  regard  to  employers  who  employ 
a  considerable  number  of  persons.  This  act,  therefore,  shall  only  ap- 
ply to  employers  by  whom  five  or  more  workmen  have  been  (employed) 
continuously  for  more  than  one  month  at  the  time  of  the  accident:  Pro- 
vided, however,  that  employers  having  less  than  five  workmen  may  elect 
to  come  within  the  provisions  of  this  act  in  which  case  his  employees 
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shall  be  included  herein,  as  hereinafter  provided:  And  provided  fur- 
ther, that  this  act  shall  apply  to  mines  without  regard  to  number  of 
workmen  cmpjpyed." 

Gen.  Stat.  19lS;  §  5902. 

When  applied  to  the  facts  disclosed  by  the  evidence,  the  meaning 
of  the  section  last  quoted  is  too  plain  to  require  interpretation.  A  defi- 
nite minimum  number  of  workmen  must  have  been  employed,  not  inter- 
mittently, or  part  of  the  time,  but  continuously  for  a  definite  minimum 
period,  computed  from  the  time  of  the  accicknt  Possibly,  under  some 
circumstances,  fortuitous  interruption  affecting  number  of  workmen  or 
continuity  of  employment  may  be  taken  into  consideration.  Upon  that 
subject  die  court  expresses  no  opinion.  There  is  no  room,  however,  for 
interpolating^^  by  process  of  average,  a  mean  number  of  workmen  or 
mean  time  of  employment;  there  is  no  way  of  bridgfing  over  a  clear 
gap.  in' number  of  men  or  continuity  of  employment;  and  the  statute 
may  not  be  restated  in  terms  which  would  make  it  apply  to  some  usual 
number  of  men,  ordinarily  employed  most  of  the  time  during  ccMisidera- 
ble  periods  when  business  was  iairly  good.  In  this  instance  there  is  no 
suggestion  of  purpose  to  evade  the  statute.  The  accident  was  not  anti- 
cipated; and  workmen  were  discharged  because  the  defendants  had  no 
work  for  them  to  do.  Whatever  the  status  of  the  defendants  with 
reference  to  the  compensation  act  earlier  in  November,  the  public  in- 
terest and  public  polky,  which  prompted  the  statute,  ceased  to  be  con- 
cerned with  their  business  when  th>e  number  of  employees  fell  below  the 
statutory   minimum. 

The  plaintiff  seeks  to  bring  the  employment  within  the  terras  of  the 
statute  by  counting  the  casing  crew  of  five  men.  This  may  not  be  done 
for  two  reasons.  The  pasing  crew  worked  but  three  days,  November  29, 
November  30,  and  December  1,  and  the  casing  crew  was  not  employed 
by  the  defendants.  When  drilling  an  oil  well,  the  contractor  puts  in 
the  ^casing,  but  it  is  no  part  of  his  business  to  remove  casing  when  the 
well  approaches  completion.  For  that  purpose  casing  -crews  are  em- 
ployed and  paid  by  the  owner  of. the  well.  The  drillers  supervise  the 
work  of  pulling  casing,  the  drillers  and  tool  dressers  work  with  the 
casing  crew,  and  the  contractor  is  paid  by  the  owner  for  use  of  his 
tools  and  men  while  drilling  operations  are  suspended.  In  this  in- 
stance the  defendants  were  paid  $60  per  day  while  the  casing  crew  was  at 
work.  In  practke,  the  owner  of  the  well  tells  the  contractor  what  cas- 
ing he  desires  pulled.  The  contractor  speaks  to  the  manager  or  foreman 
•  of  some  casing  crew,  who  brings  his  men,  keeps  accounts  of  their  time, 
renders  his  bill  to  the  owner,  collects  the  sum  due,  and  pays  his  men. 

The  defendants'  worl^men  were  taken  from  the  city  of  El  Dorado, 
where  they  resided,  to  the  site  of  the  well,  and  from  the  well  to  the  city, 
by  a  taxicab  driver  who  made  two  trips  per  day,  one  at  noon  and  one 
at  midnight 

.  The  plaintiff  insists  that  the  taxicab  driver  should  be  counted  as  one 
of  the  defendants'  workmen.  In  its  relation  to  the  present  controversy, 
application  of  ^  statute  of  1917,  quoted  above,  is  limited  to  employ- 
ment in  the  course  of  the  employer's  business  on,  in,  6r  about  engineer- 
ing work,  embracing  construction  of  an  oil  well.  Workmen  affected  by 
the  act  are  workmen  exposed  to  the  peculiar  hazards  of  the  localiQr 
(Bevard  v.  Coal  Co..  101  Kan.  207,  165  Pac.  657;  Hicks  v.  Swift  &  Co., 
101  Kan.  760,  168  Pac.  ^5),  and  in  ascertaining  the  number  of  work- 
men necessary  to  bring  an  employer's  ^business  within  the  statute,  none 
are  to  H>e  counted  except  those  exposed  to  the  hazards  of  the  locality. 
Udey  V.  Qty  of  Winfield,  97  Kan.  279,  155  Pac.  43.  It  seems  quite  clear 
the  TEA  Dorado  taxicab  driver  was  engaged  in  the  transportati<m  business, 
and  not  in  engine^ing  work  on  th^  farm  where  the  well  was  located 

The  fodgment  of  the  district  court  is  reversed,  and  the  cause  is  re* 
manded,  with  direction  to  enter  judgment,  for  the  defendants. 

All  the  Justices  Concurring. 
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WARDWELL*S  CASE. 

(Supreme  Judicial  Court  of  Maine.    March  25,  1922.) 

Il6  Atlantic  Reporter,  447. 

1.  MASTER  AND  SERVANT— FINDING  OF  COMPENSABLE  IN- 

JURY SUSTAINED. 

Finding  of  injury  to  knee  by  accident  arising  out  of  and  in  the  course 
of  ^the  emplojonent  within  Workmen's  Compensation  Act,  held  sustained 
by^the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

2.  MASTER   AND    SERVANT   —   FINDJNG    ON    EVIDENCE    IN 

COMPENSATION   CASE  CONCLUSIVE. 

In  case  of  controverted  facts  tending  to  excuse  failure  to  nojtify 
master  of  injury  within  30  days,  under  the  Workmen's  Cx>mpensation 
Act,  §§  17-20,  it  is  the  province  of  the  chairman  of  the  Industrial  Acci- 
dent Commission  to  determine  those  facts  like  any  other  issue  of  fact 
before  him,  and  his  finding  is  final  provided  there  is-  some  competent  evi- 
dence to  support  it,  but  on  facts  undisputed,  or  on  facfts  found  by  the 
chairman,  the  question  whether  proper  written  notice  has  been  given  to 
the  employer  is  one  of  law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

3.  MASTER  AND  SERVANT  —  DELAY  IN  GIVING  NOTICE  OF 

COMPENSABLE   INJURY    HELD    EXCUSED    BY    "UNFORE- 
SEEN CAUSE." 

Where  servant's  injury  first  seemed  comparatively  insignificant,  and 
then  pneumonia  set  in,  and  later  an  ugly  abscess  developed  at  the  place 
of  the  injury,  with  the  consequent  suffering,  weakness,  and  natural  in- 
ability or  disinclination  to  give  thought  to  business  matters,  the  Industrial 
Accident  (Tommission  did  not  err  in  awarding  compensation,  though 
notice  of  injury  was  not  served  on  the  employer  until  50  days  after  the 
accident,  instead  of  30  days,  as  required  by  Workmen's  Compensation  Act, 
§§  17-20;  the  situation  being  within  the  meaning  of  term  '^unforeseen 
cause"  exciising  delay,  which  may  be  defined  as  one  which  a  uld  not 
have  been  reasonably  foreseen  as  likely  to  arise  or  occur,  suid  ypt  is  of 
such  a  nature  as  to  have  substantially  interfered  with  the  giving  >f  the 
notice  contemplated  by  the  statute  which  is  remedial,  and  shoula  «  ap- 
plied in  a  broad  and  reasonable  way. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 
(For  other  definitions,   see   Words  and   Phrases,   First  and   Second 
Series,  Unforeseen  Cause.) 

4.  MASTER   AND   SERVANT— JURISDICTION   OF  INDUS^ "UAL 

ACCIDENT  COMMISSION  LIMITED  BY  COMPENSA'      ON 

ACT. 

The  Industrial  Accident  Commission  is  a  creature  of  the  statute,  .nd 
no  jurisdiction  is  conferred  except  as  the  statute  confers  it;  but,  when- 
ever the  granted  powers  are  discretionary  within  reasonable  limits,  then 
Workmen*s  (Compensation  Act,  S  37,  prodding  that  a  liberal  construction 
thaH  be  given,  applies  with  full  force. 

Pdr  other  cases,  see  Master  and  Servant,  Dec;  Dig,  §  397.) 

^  Oh  Appeal  from  Supreme  Judicial  Court;  Knox  County,  ^t  Law. 
Proceeding  by  George  A.  Wardwell  under  the  M^rkmen's  Compen- 
sation Act  to  obtain  compensation  for' personal '  injuries,  opposed  by  the 
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Camden  Anchor-Rockland  Machine  Company,  the  employer.     There  was 
an  award  of  compensation  and  the  employer  appeals.     Affirmed. 

Argued  before  Cornish,  C.  J.,  and  Spear,  Hanson,  Morrill,  and  Wil- 
son, JJ. 

Edward  C.  Payson,  of  Rockland,  for  plaintiff. 

Andrews,  Nelson  &  Gardiner,  of  Augusta,  for  defendant 

Cornish,  C.  J.  Appeal  from  the  decision  of  the  chairman  of  the 
Industrial  Accident  Commission  awarding  the  claimant  compensation. 
The  principal  contention  of  the  respondents  is  that  written  notice  of  the 
accident  as  required  by  the  Workmen's  Compensation  A^  <P.  L.  1919, 
c.  238,  S§  1>^  to  20)  was  not  given  to  the  employer  witiiin  the  required 
time,  and  therefore  these  proceedings  for  compensation  cannot  be  main- 
lined. 

Section  17  provides: 

"No  proceedings  ior  compensation  for  an  injury  under  this  act  shall 
be  maintained  unless  a  notice  of  the  accident  shall  have  been  given  to  the 
employer  within  thirty  days  after  the  happening  thereof." 

The  accident  in  this  case  happened  on  February  17,  1921.  The  writ- 
ten notice  to  the  employer  was  given  on  April  8,  1921,  20  days  after  the 
expiration  of  the  statutory  period*  This  is  admitted.  But  section  20  pro- 
vides among  other  things: 

''Want  of  notice  shall  not  be  a  bar  to  proceedings  under  this  act  if 
it  be  shown  that  the  employer  or  his  agent  had  knowledge  of  the  injury, 
or  that  failure  to  give  such  notice  was  due  to  accident,  n^jstake  or  un- 
foreseen cause." 

It  is  not  shown  that  the  employer  or  its  agent  had  knowledge  of  the 
injury,  apart  from  this  notice  of  April  8th,  and  tiierefore  the  contention 
is  narrowed  to  this,  whether  under  the  facts  of  this  case  the  failure  to 
give  the  notice  was  due  to  "accident,  mistake,  or  unforeseen  cause.^ 

The  facts  connected  with  the  accident  and  the  events  subsequent 
thereto  may  be  summarized  as  follows:  On  Thursday,  February  17th, 
the  claimant  while  in  the  employ  of  the  Camden  Anchor-Rockland  Ma- 
chine Company,  struck  his  left  knee  with  a  sledge  hammer  weighing  be- 
tween 6  and  10  pounds,  while  "dumping  out  a  nask,"  a  mechanical  pro- 
cess in  the  foundry.  The  blow  caused  a  4iscoloration  and  a  slight  abra- 
sion of  the  skin  but  the  injury  was  not  regarded  by  him  as  serious.  He 
continued  at  work  on  Friday,  on  Sati^day  forenoon,  and  on  Monday, 
during  which  time  he.  was  suffering  some  pain,  and  was  treating  the 
knee  when  at  home  with  liniment  On  Monday,  although  still  at  work, 
he  felt  sick  in  other  ways,  as  he  expresses  it  and  on  reaching  home  that 
night  went  at  once  to  bed.  On  Tuesday  morning,  Februasy^  22d,  Dr. 
Bartlett,  the  family  physician,  was  called.  Pneumonia  soon  developed, 
and  on  the  following  Sunday,  February  27th,  Mr.  Wardwell  became  deli- 
rious. His  illness  progressed,  and  after  a  consultation  of  physicians  he 
was  taken  on  March  2d.  to  Dr.  Silsb/s  hospital.  The  next  day  he  was 
examined  by  Dr.  Crockett,  who  was  called  by  Dr.  Bartlett  in  consulta- 
tion. He  was  still  suffering  from  pneumonia,  had  a  high  fever^  rapid 
pulse,  was  spitting  blood,  and  was  unconscious.  In  addition  Dr.  Crocl^tt 
found  that  his  left  knee  was  infected,  and  a  4arpe  abscess  was  forming. 
Two  days  later  the  abscess  was  lanced  by  Dr  Silsby,  and  not  less  than 
10  ounces  of  pus  removed.  His  convalescence  was  slow,  and  he  was  not 
removed  from  the  hospital  to  his  home,  until  April  4th.  Three  days 
later,  on. April  7tii,  the  claimant's  wife  notified  the  manager  of  tiie  em- 
ployer corporation  by  telephone  of  the  injury  to  her  husband's  4cnee,  and 
on  April  8th  gave  him  written  notice  of  the  same,  accompanied  by  state- 
ments of   Dr.   Bartlett   the  attending  physician,   and  of   Dr.   Silsl^,  iq 
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whose  hospital  he  had  been  treated.  At  the  time  of  the  hearing  before 
the  chairman  of  the  Industrial  Commission  on  July  21st  he  was  still  in- 
capacitated from  labor. 

[1]  From  the  foregoing  evidence  the  chairman  very  properly  found 
that  the  claimant  received  a  personal  injury  by  accident  arising  out  of 
and^n  the  course'  of  his  employn»ent,  and  no  objection  to  this  is  now 
taken  by  the  defendants.  He  further  found  on  the  'question  of  notice 
as  follows: 

"In  view  of  the  physical  condition  of  Mr.  Wardwell  following  the 
attack  of  pneumonia,  and  continued  by  reason  of  the  serious  condition  of 
the  abscess  from  March  1st  for  many  day$,  it  is  found  that  seasona)>le 
knowledge  of  the  injury  was  properly  communicated  to  the  employer/' 

This  evidently  refers  to  the  last  sentence  in  section  20  of  the  Work- 
men's Compensation  Act,  and  in  effect  the  decision  holds  that  the  failure 
to  give  the  written  notke  within  30  days  was  due  to  accident,  mistake, 
or  unforeseen  cause.  In  that  sense  the  chairman  held  that  notice  was 
seasonably  filed. 

[2]  In  case  of  controverted  facts  which  would  tend  to  excuse  a  fail- 
ure to  notify  within  30  days,  it  is  the  province  of  the  chairman  to  deter-  . 
mine  those  facts  like  any  other  issue  of  fact  before  him.  and  his  finding 
is  final  provided  there  is  some  competent  evidence  to  support  it  West- 
man's  Case.  118  Me.  133,  106  Atl.  532;  Mailman's  Case,  118  Me.  172,  106 
Atl.  606.  But,  upon  facts  undisputed,  or  upon  facts  found  by  the  chair- 
man in  compliance  with  this  rule,  the  question  whether  the  written  no- 
tice has  been  gfiven  to  the  employer  within  the  time  allowed  by  the  legis- 
lature is  one  of  law.  It  is  similar  to  the  question  of  reasonable  time 
within  which  the  right  of  rescission  of  a  contract  may  be  exetdsed. 
Hotchkiss  V.  Bon  Air  Coal  Co..  108  Me.  34,  78  Atl.  1108;  Getchell  v. 
Kirkby.  113  Me.  91,  94,  92  Atl.  1007;  Ehitch  v.  Gamage,  120  Me.  305,  309, 
113  All.  785.  The  finding  of  facts  by  the  chairman  on  this  branch  of  liie 
case  is  therefore  conclusive,  but  his  ruling  of  law  thereon  is  subject  to 
review.    In  this  case  his  conclusion  of  law  should  also  be  upheld. 

[3]  The  Legislature  inserted  this  provision  as  to  excuse  for  failure 
to  comply  with  the  strict  30-day  limit  with  a  definite  purpose,  and  that 
purpose  was  the  protection  of  the  legal  rights  of  the  parties  in  n>eritorious 
cases  when  the  facts  should  warrant  it.  It  employed  comprehensive  and 
elastic  terms  to  accomplish  that  purpose,  and  to  enable  the  court  to  grant 
relief  from  hardship  or  misfortune;  "accident,  mistake,  or  unforeseen 
cause,"  which  ar^  confidently  invoked  here  by  the  claimant.  An  unfore- 
seen cause  in  this  connection  may  be  defined"  in  general  as  one  which 
could  not  fiave  been  reasonably  foreseen  as  likely  to  .arise  or  occur,  and 
yet  is  of  such  a  nature  as  to  have  substantially  interfered  .with  the  giving 
of  the  notice.  That  definition  fits  here.  The  claimant's  injury  at  first 
seemed  to  him  comparatively  insignificant  He  did  not  even  speak  to  his 
fellow  workmen  about  it.  He  continued  his  work  for  two  or  three  days. 
Then  unexpected  complications  arose.  Pneumonia  at  first  set  in  and  later 
an  ugly  abscess  developed  with  the  consequent  suffering,  weakness  and 
natural  inability  or  disinclination  to  give  thought  to  business  matters,  all' 
o£  which  certainly  bring  the  situation  within  the  purview  of  the  term^ 
"unforeseen  cause."  In  his  petition  the  claimant  alleges  that  he  gave 
notice  as  soon  as  he  was  able  to  do  so — that  is  as  soon  as  he  was  rea- 
sonably able  to  do  so.  Other  things  w^re  upon  his  mind.  The  30  days 
expired  on  MaVch  19th,  right  in  the  midst  of  his  stay  in  the  hospital.  Was 
the  door  then  shut  against  him?  If  not,  when  was  it  afterward  closed, 
as  he  did  not  leave  the  hospital  until  April  4th,  and  within .  four  days 
thereafter  sent  the  written  notice?  The  relief  clause  was  enacted  to 
jneet  just  such  a  case  as  this.  It  is  a  remedial  provision,  and  it  is  the 
duty  of  the  court  to  apply  it  in  a  broad  and  reasonable  way  to  the  facts 
of  each  case  that  may  call  for  its  consideration.     No  more  definite  rule 
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can  be  laid  down.  The  decision  must  .be  left  to  the  sound  judgment  and 
wise  discretion  of  the  court  in  each  instance. 

[4]  The  Industrial  Accident  Commission,  as  we  have  had  occasion  to 
rem?rk  before,  is  a  creature  of  the  statute.  No  jurisdiction  is  conferred 
except  as  the  statute  confers  it  Maguire's  -Case,  120  Me.  J98*  115  Atl. 
176;  Conner's  Case.  121  Me.  37,  115  Atl,  520.  Explicit  limitations  must 
be  observed.  Lemelin's  Case,  121  Me.  72^  115  Atl.  551.  When,  however, 
the  granted  powers  are  discretionary  within  reasonable  limits,  as  in  the 
section  under  consideration,  then  the  provision  of  section  37  that  in  in^r- 
preting  the  act  a  liberal  xonstruction  shall  be  given  with  a  view  to  carry- 
ing out  its  general  purpose,  applies  with  full  force. 

The  Workmen's  Compensation  Act  of  Rhode  Island  (Laws  1912.  t, 
831)  employs  precisely  the  same  language  as  to  justifiable  excuse  for« 
delay  in  giving  notice,  "accident,  mistake  or  unforeseen  cause:"  The 
Supreme  Court  of  that  state  has  had  occasion  to  interpret  and  apply  the 
words  "unforeseen  cause"  in  a  recent-  case  involving  facts  quite  .similar 
to  these  at  bar.  If  a  precedent  were  needed  the  exhaustive  opinion  ic 
that  case  furnishes  an  admirable  one.  Donahue  v.  Sherman's  Sons  Co. 
39  R.  I.  373.  98  Atl,  109.  L.  R.  A.  1917A,  76. 

Appeal  dismissed,  with  costs. . 

Decree  of  sitting  Justice  affirmed. 


BRYAN  V.  HUDSON  MOTOR  CAR  CO.  et  al.    (No.  158.  Oct.  Term, 

1921.) 

(Supreme  Court  of  Michigan.     Mareh  30,  1922.; 

187  Northwestern  Reporter,  343. 

1.  MASTER  AND'  SERVANT— FINDING  OF  COMPENSABLE  IN- 

JURY  BY  FALL  SUSTAINED. 

In  a  proceeding  under  the  Workmen's  Compensation  Act  to  recover 
for  the  death  of  an  employee,  who  fell  from  a  ledge  about-  18  inches 
wide,  evidence  held  to  sustain  a  finding  that  his  fall  was  caused  by  acci- 
dent, and  not  by  disease,  and  to  sustain  the  award. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

2.  MASTER  AND  SERVANT— FINDINGS  OF  FACT  IN  COMPEN- 

SATION CASE  CONCLUSIVE. 

In  proceedings  before  the  Industrial  Accident  Board  under  the  Work- 
men's Compensation  Act.  only  questions  of  law  are  reviewable  by  the 
Supreme  Court,  and  the  findings  of  fact,  on  competent  evidence,  are 
•conclusive. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  4l7[71.) 

Certiorari  to  the  Industrial  Accident  Board. 

Proceeding  by  Letticia  Bryan,  before  the  Industrial  Accident  Board 
against  the  Hudson  Motor  Car  Company  and  another,  for  an  award. 
From  a  judgmoit  of  the  Industrial  Accident  Board,  affirming  an  award 
made  at  an  arbitration  hearing,  defendants  appeal.     Award  sustained. 

Argued,  before  Wiest,  Stone,   Bird,   Sharpe,   Moore,  and  Sttere,  JJ 

Kerr  ft  Lacey,  of  Detroit,  for  appell^nu. 
Entenza.  Cramer  &  Ricca,  for  appellee. 


Digitized  by  VjOOQIC 


1922]  BRYAN  v.  HUDSON  MOTOR  CAR  CO.     (Mich.)  695 

Steere,  J.  At  about  4  o'clock  in  the  afternoon  of  November  18, 
1920,  Arthur  E.  Bryan  met  sudden  death  while  working'  for  the  Hudson" 
Motor  Car  Company  as  a  steam  fitter's  helper.  At  the  time  of  his  death 
he  was  standing  on  a  concrete  ledge  about  18  inches  wide,  which  was 
about  5  feet  above  a  concrete  floor  covering  a  tunnel  20  feet  dcep^  en* 
gaged  with  the  steam  fitter  in  drilling  I-beams  for  brackets  to  put  a  pipe 
on.  He  had  in  his  hands  a  hammer  and  chisel,  with  which  he  was  doing 
his  work,  and  suddenly  fell  backwards  frpm  the  ledge  through  a  hole  in 
the  concrete  floor  about  ^  feet  square,  made  for  an  air  shaft,  striking 
the  back  of  his  shoulder  against  the  side  of  the  hole  as  he  fell  through 
it,  to  the  bottom  of  the  tunnel,  25  feet  below  where  he  was  working. 
At  the  b6ttom  of  the  tunnel  he  struck  a  stooping  workman  with  "just  a 
glancing  blow,"  as  the  latter  stated;   further  saying: 

**I  don't  think  it  could  be  his  body.  I  could  not  swear  what  part  hit 
me;  *  *  *  just  enough  to  daze  me,  *  *  ♦  not  enough  to  break 
the  fall." 

This  man  was  the  first  one  near  deceased  after  he  fell,  and  lifted 
his  head  from  a  shallow  puddle  of  water  where  he  lay,  noting  he  was 
perfectly  limp  and  made  no  movement.  He  was  apparently '  dead  when 
picked  up  and  carried  out 

The  steam  fitter  with  whom  deceased  was  working  when  he  fell 
testified : 

"I  was  on  the  scaffold,  about  6  or  8  feet  to  the  left  of  him,  saw  him 
move,  and  I  looked  up,  and  he  fell  through  the  hole — ^through  a  hole  in 
the  concrete  floor.  1  should  judge  about — well,  it  wasn't  over  4  feet 
square.  ♦  ♦  ♦  I  handed  him  the  hammer  and  chisel,  and  he  dug  out 
the  bottom  of  the  hole;  that  is,  about  20  inches  below  the  top.  ♦  *  ♦ 
He  could  reach  up.  *  *  *  I  saw  him  start  to  fall,  and  hollered  for 
him  to  look  out  ♦  ♦  *  J  saw  one  foot  i^ight  over  the  hole,  and  he 
just  dropped  right  in.  *  ♦  *  I  could  not  say  he  was  tripping;  I  just 
saw  him  go  down  the  hole.  *  ♦  *  Well,  he  was  just  limp,  and  drop- 
ping down  through  the  hole.  *  *  ♦  Well,  he  was  just  falling  when  I 
■saw  him." 

The  witness  also  stated  thstt  deceased  made  no  outcry,  nor  raised 
his  arms,  and  fell  backwards  off  the  ledge. 

Deceased  was  a  single  man  49  years  of  age,  living  with  his  mother, 
Letticia'Bfyan,  in  Detroit  and  supporting  her,  as  she  claimed.  On  Janu- 
ary 21,  1921,  she  made  application  under  the  Elmployers'  Liability  Law 
(Pub.  Acts  Ex.  Sess.  1912,  No.  10)  for  compensation  as  a  total  depend- 
ent This  was  opposed  by  defendants,  and  the  provided  proceedings 
therefor  were  had  under  the  law,  resulting  in  an  arbitration  hearing,  at 
which  an  award  was  made  to  plaintiff  as  a  total  dependent  of  $14  per 
week  for  300  weeks,  from  which  defendants  appealed  to  the  Industrial 
Accident  Board,  and  a  hearing  had,-  at  which  the  award  was  afflifmed. 

Defendant's  claim  was  and  is  that  deceased  died  from  an  acute  at- 
tack of  heart  failure  coming  upon  him  while  at  his  work,  as  the  culmin- 
ation of  an  advanced  and  active  syphilitic  myocarditis,  with'  which  he 
had  been  afflicted  for  some  time,  or  in  other  words,  that  he  suddenly 
died  from  disease  while  at  his  work,  and  his  body  dropped  from  the 
ledge  through  an  opening  to  the  bottom  of  the  tunnel,  and  that  there  is 
no  competent  testimony  in  the  case  upon  which  the  Industrial  Accident 
Board  could  base  its  conclusion  that  death  resulted  from  the  fall,  or 
award  compensation  for  injuries  received  in  an  industrial  accident. 

|1]  After  hearing  the  testimony  of  the  two  eye  witnesses,  who  saw 
tlie  beginning  and  end  of  the  deceased's  fall  from  the  Udge.  where  he 
stood  at  his  work,  to  the  bottom  of  the  tunnel,  where  his  dead  body  was 
picked  up,  and  the  testimony  oi  mtxiical  experts-  as  to  the  cause  of  his 
death,  ba^^ed  on  a  post  mortcnY  examination,  the  Board  said  and  found 
in  part  as  follows- 
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**Thc  story  of  this  event,  as  toM  by  Folwell,  reveals  a  typical  picture 
of  a  man  stepping  backwards  and  sideways  i^to  a  hole.  For  this  reason 
we  think  that  Bryan  stepped  into  the  hole  accidentally,  and  did  not  fall 
into  the  hole  as  a  result  of  sickness,  or  the  body  fall  in  following  deadL 
It  should  be  borne  in  mind  that  at  the  time  of  the  alleged  accident  Bryan 
had  'been  working  steadily  as  usual,  that  he  was  facing  the  wall,  and 
that  the  hole  through  which  he  fell  was  more  or  less  back  of  and  to  one 
side  of  where  he  was  working." 

'that  plaintiff  was  wholly  dependent  upon  deceased  for  support  at 
the  time  of  his  death  is  not  controverted  in  the  brief  of  defendant's 
counsel  An  examination  and  autopsy  of  the  body  was  ordered  by  the 
Goroner,  and  held  at  the  morgrue  that  evening  by  Ehr.  French,  the  medical 
examiner  of  Wayne  county;  such  examination  being  one  of  his  official 
duties.  Drs.  Morse  and  Crump,  medical  expert  witnesses  for  defendants, 
were  permitted  bv  him  as  a  matter  of '  prof essional  courtesy  to  partid- 
pate  in  the  examination,  and  Morse  to  perform  the  autopsy.  Dr.  French 
made  an  official  report  of  the  autopsy  at  its  conclusion,  which  he  pro- 
duced at  the  hearing  and  identified.  Portions  read  by  him  from  it  when 
testifying  are  as  follows; 

"This  is  the  report  of  autopsy  on  the  body  of  Arthur  Bryan,  held 
at  the  Wayne  county  morgrue  in  the  city  of  I>etroit,  on  the  18th  day  oi 
November,-  1920,  between  the  hours  of  9  and  10  p.  m.  *The  body  was 
that  of  a  male:  color,  white;  apparent  age,  49;  height,  5  feet  10  inches; 
apparent  weight,  170'  pounds.  Marks  and  deformities,  none^  Nutrition, 
good.  Location  and  description  of  wounds:  There  was  a  deep  lacerating 
wound,  1^  inches  long,  in  the  scalp,  exposing  skull,  two  inches  above 
inion.'  In  other  words,  it  was  on  the  back  of  tibe  head,  here  (indicating). 
'Cerebral  edema  |md  engorgement.  Hemorrhoid.  The  cause  of  death, 
as  ascertained  at  th^  time  of  autopsy,  was  'probable  shock,  following 
concussion  of  brain.  Q.  So,  theii^  at  the  autopsy,  you  concluded  that 
the  cause  of  death  v;as  a  concussion  of  the  brain?  A.  Shock  following 
concussion." 

Sections  o£  the  brain  and  heart  were  taken  away  by  Dr.  Morse  for 
examination.  He  and  Dr.  Crump,  called  as  witnesses  for  defendants, 
testified  that  from  microscopic  examinations  of  the  parts,  taken  in  con- 
nection with  what  speared  at  the  autopsy,  their  diagnosis  and  conclu- 
sions were  that  deceased  was  not  killed  by  the  fall,  but—* 

"There  was  a  s&dden  death,  from  sudden  heart  failure,  resulting 
from  syi^litic  myocarditis.  The  man  was  dead  when  he  started  to  fall.** 
'  It  appears  undisputed  that  deceased  had  t>een  troubled  with  indiges- 
tion for  some  time,  and  occasionally  suffered  acutely  from  it,  particu- 
larly after  a  hearty  meal.  Folwell,  the  steam  fitter  who  saw  him  fall, 
testified  deceased  bad  "been  working  steadily  with  him  as  helper  for  8  or 
9  weelcs,  and  he  had  seen  him  have  spells  of  distress  after  a  hearty 
mealf  when  he  would  put  his  hand  in  the  legion  of  his  heart  and  claim 
he  had  eaten  too  much,  sometimes  complaining  of  his  heart,  but  "more 
of  indigestion  than  anything  else."  Dr.  McVoy,  a  general  practitioner 
of  12  years'  experience,  whom  deceased  had  visited  at  his  office  and  been 
treated  by  several  times,  testified  that  his  troubles  were  hemorrohoids 
and  constipation,  with  auto-intoxication;  that  not  long  after  >^ovember 
6  he  had  made  a  rectal  examination,  and  at  the  same  time  also  examined 
his  heart  very  carefully^  using  a  stethoscope,  and  aside  from  a  little 
irregularitsr,  due  to  the  auto-intoxication  found  nothing  wrong,  and  in 
his  opinion  deceased^  had  no  organic  trouble  of  the  heart.  Plaintiff  stated 
deceased  hftd '  supported  her  for  about  8  years,  and  his  married  brother, 
who  said  he  saw  him  often,  testified  that,  while  he  was  troubled -at  times 
with  and .  complained  of  indigestion,  if  he  ate  too  heartily,  oF  certain 
kinds  of  food,  he  made  no  other  complaint,  and  they  had  no  knowledge 
of  his  suffering  from  heart  trouble. 
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In  the  course  of  Dr.  French's  examination,  he  testified  in  substance 
that,  from  the  pathologist's  microscopic  report,  he  thought  the  diagnosis 
of  Drs.  Morse  and  Crump  as  to  the  cause  of  death  was  correct,  which 
defendants  urge  explains  and  in  effect  nulli^es  his  official  report  as  to 
cause.  The  expert  opinion  testimony  of  these  three  physicians  is  not 
in  all  respects  in  perfect  harmony.  Dr.  French  testified  that,  when  they 
removed  the  calvarium  of  the  skull  during  the  autopsy,  there  was  *'a 
great  deal  of  edema,  and  there  was  a  bloodshot  condition  of  the  arteri- 
oles and  the  meninges."  Asked  if  that  could  be  caused  by  concussion  of 
the  brain  he  replied  in  part: 

•* Yes ;  it  is  quite  possible,  certainly  it  is — traumatic  cerebral  edema, . 
and  hemorrhage.     1  have .  described  that  in  my  definition  of  concussion, 
when  we  started  but  aiter  we  begun.     That  was  checked  up  and  ruled 
out  by  the  microscopic  examination." 

Dr.  Morse,  who  made  the  microscopic  examination,  testified  that  the 
general  condition  of  the  brain  "is  the  best  evidence  it  was  not  due  to  con- 
cussion.' Dr.  French  saw  the  general  condition  of  the  brain  before  he 
made  his  official  report,  which  showed  "nutrition  good,". a  "deep  lace- 
rating wound"  in  the  back  of  the  head,  through  the  scalp,  "exposing  the 
skull"  on  the  outside,  and  on  the  inside  "cerebral  edema  and  engorge- 
ment"; the  probable  cause  of  death  being  "shock  -following  concussion 
of  the  brain."  That  evidence  was  in  the  case  for  the  Board  to  weigh; 
also  the  testimony  of  I^r.  McVoy,  who  made  a  professional  examina- 
tion with  a  stethoscope,  of  deceased's  heart  not  many  days  before  his 
death,  and  found  no  organic  trouble,  together  with  all  the  circumstances 
atteaAding  the  death. 

[2]  As  heretofore  frequently  noted,  only  questions  of  law  are  re- 
viewable by  this  court  in  these  proceedings.  There  was  competent  legal 
evidence  produced  by  plaintiff  tending  to  support  the  Industriad-  Accident 
Board's  findings  as  to  the  cause  of  death,  and  to  sustain  its  award. 
The  board  was  acting  within  its  statutory  powers,  and  in  the  absence  of 
fraud  its  findings  of  fact,  supported  by  competent  evidence,  are  made 
conclusive.  In  such  case  this  court  cannot  weigh  the  evidence  or  disturb 
the  findings. 

The  award  is  therefore  sustained. 

The  late  Justice  Stone  took  no  part  in  this  decision. 


CLIFTON  V.  KROGER  GROCERY  &  BAKING  CO.  et  al.    (No.  50.) 

(Supreme  Court  of  Michigan.  Karch  30,  1922.) 

187  Northwestern  Reporter.  380. 

1.  MASTER  AND  SERVANT  —  FINDINGS  ON  EVIDENCE  ARE 

IN  COMPENSATION  CASE  CONCLUSIVE. 

Under  the  Workmen's  Compensation  Act  findings  of  fact  by  the  In- 
dustrial Acckient  Board  acting  within  its  powers  are,  in  the  absence  of 
fraud,  made  conclusive,  and  the  court  is  limited  to  determining  as  to 
whether  there  is  any  competent  evidence,  to  support  the  findings. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER  AND  SERVANT  —  INJURY  TO  STORE  MANAGER 

CARRYING  HOME  MONEY  RECEIVED  AFTER  BANKING 
HOURS  HELD  COMPENSABLE  AS  "ARISING  OUT  OF  AND 
IN  COURSE'  OF  EMPLOYMENT." 

Where  the  manager  of  a  store  who  was  paid  a  we^y  wage  and  com- 
missions, and  who  was  required  by  his  employers  to  take  home  with  him 
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each  night  the  money  received  after  banking  hours,  was  injured  in  a 
street  accident  while  he  was  taking  such  money  home  by  his  usual 
route,  pursued  to  avoid  danger  from  holdups,  the  injury  was  compensable 
under  the  Workmen's  Compensation  Act  as  one  arising  '-out  of  and  in 
course  of  employment,"  the  expression  being  defined  as  covering  acci- 
dents to  an  employee  while  he  is  discharging  some  duty  he  is  authorized 
or  directed  to  perform  for  the  furtherance  of  his  employer's  busmess. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[2].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,   Course  of   Employment.) 

Certiorari  to  Industrial  Acddent  Board. 

Proceeding  under  the  Workmen's  Compensation  Act  (Pub.  Acts 
Extra  Sess.  1912,  No.  10)  by  Albert  Clifton,  opposed  by  the  Kroger 
Grocery  &  Baking  Company,  employer,  and  Fidelity  &  Casualty  Com- 
pany, insurer.  The  Industrial  Accident  Board  awarded  compensation, 
and  the  employer  and  insurer  briftg  certiorari.     Award  affirmed. 

Argued  before  Fellows,  C.  J.,  and  Wiest,  Stone,  Clark,  Bird,  Sharpe, 
Moore,  and  Steere,  JJ.  ' 

Cummins  &  Nichols,  of  Lansing,  for  appellants. 
F.  E.  Rankin,  of  Detroit,  for  appellee. 

Steere,  J.  Plaintiff  was  manager  oi  one  of  defendants  numerous 
stores  located  in  the  city  of  Detroit.  He  was  injured  on  his  way  home 
after  closing  hours  on  the  evening  of  October  1,  1920.  His  hours  at  the 
store,  which  he  was  managing,  were  from  7  a.  m.  to  6:30  p.  m.  VrTien 
injured,  he  had  in  his  possession  about  $332  of  defendant's  money,  taken 
in  at  the  store  after  banking  hours,  which  it  was  his  duty  to  care  for. 

Defendant  kept  no  safe  or  other  suitable  provision  for  the  safety 
of  money  in  this  or  any  of  its  stores  of  like  kind  operated  by  a  local 
manager.  Plaintiff  was  instructed  by  defendant's  district  manager,  Mr. 
White,  to  take  charge  at  the  close  of  the  day  of  all  money,  except 
change  which  he  might  secrete,  that  had  been  taken  in  after  banking 
hours,  audit  it,  take  it  home  with  him,  and  care  for  it  overnight,  verify 
it  in  the  morning,  and  return  it  to  the  cash  drawer  in  the  store,  which 
he  testified  was  the  general  custom  of  defendant's  store  managers. 
Plaintiff  regularly  did  so,  and  the  money  he  had  with  him  when  injured 
was  money  received  at  the  store  after  banking  hours  that  day.  On  start- 
ing home  he  placed  it  iA  a  little  five  pound  paper  bag,  with  a  can  of 
vegetables  on  top  pf  it,*  for  the  purpose  of  concealment  as  the  roll  of 
bills  mainly  of  small  denominations  was  too  large  for'  his  pocket  The 
store  was  located  at  2448  north  side  of  Howard  street  and  to  go  home, 
a  distance  of  about  two  miles,  he  started  directly  to  take  his  car  on 
Michigan  avenue,  going  on. the  same  side  as  the  store  along  Howard  to 
Sixth  street,  where  he  turned  northerly  along  the  left  side  of  Sixth 
street,  until  he  neared  a  large  building  in  process  of  construction,  which 
he  was  accustomed  to  avoid,  because  it  was  a  convenient  place  for  a 
holdup,  and  then  crossed  to  the  other  side  of  the  street,  proceeding  along 
it  northerly  about  a  block  to  Michigan  avenue,  where  he  turned  to  his 
left  and  went  along  its  south  side,  where  there  was  less  travel,  to  Brook- 
lyn avenue,  and  started  to  cross  over  Michigan  to  the  safety  rone  to 
take  a  car  which  would  carry  him  to  his  home  on  Merrick  avenue.  As 
he  went  out  from  the  curb  to  cross,  he  passed  back  of  a  parked  car  at 
his  left  and  was  struck  by  an  automobile  runninj?  easterly,  which  knocked 
him  down,  inflicting  serious  injury  which,  among.st  other  things,  re- 
sulted in  the  loss  of  an  eye. 
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Defendant  was  operating  under  the  Employers'  Liability  Act,  and 
plaintiff  made  claim  for  compensation  under  tnat  law,  which  was  granted 
by  the  Industrial  Accident  Board.  The  issue  raised  by  defendant  for 
review  is  whether  the  accident  which  caused  his  injuries  arose  out  of 
and  in  the  course  of  his  employment 

[1,  2]  Broadly  defined,  it  may  be  taken  as  authoritatively  settled  that 
**out  of  and  in  the  course  of  his  emplojrment"  xrovers  those  accidents 
which  befall  an  employee  while  he  is  discharging  some  duty  he  is  au-  • 
tborized  or  directed  to  perform  for  the  furtherance,  directly  or  indirectly, 
of  his  employer's  business.  It  is  undisputed  that  plaintiff  suffered  an 
accident  on  the  occasion  in  questicm  while  regulaily  in  defendant's  ser- 
vice,  receiving  a  weekly  salary  as  manager  of  one  of  its  stores,  and  that 
it  befell  him  while  performing  a  duty  he  was  specifically  directed  to  per- 
form in  the  furtherance  of  his  envployer's  business,  consistirig  of  tak- 
ing home  with  him  and  caring  for  money  received  at  the  store  he  was 
managing  fifter  banking  hours.  It  is  also  undisputed  that  the  accident 
befell  him  in  the  street,  after  he  had  closed  the  store  for  the  day  and 
was  on  his  way  home  for  the  night.  The  defense  contends  the  latter 
facts  preclude  his  recovery,  for  the  reason  that  "the  trip  he  was  taking 
was  not  taken  because  of  his  emplo3rment  at  all.'* 

In  support  of  this  contention  defendant's  counsel  invoke  the  general 
nrie  that  tiie  act  does  not  apply  to  employees  going  to  and  from  their 
day's  work,  and  not  in  the  inrniediate  vicinity  of  their  place  of  employ- 
ment. *  This  general  rule  has  its  full  application  to  common^  laborers 
and  other  employees  who  work  during  stated  hours  at  specified  places, 
and  when  they  are  through  for  the  day  are  free  to  go  where  they  like 
and  do  as  they  please,  with  no  further  responsibility  under  their  em- 
ployment or  duty  to  perform  for  their'  employers  until  working  hours 
begin  the  next  day,  or  imtil  they  again  resume  their  employment  If  in 
the  meantime  they  are  accidentally  injured  while  going  somewhere  or 
doing  some  act  wholly  for  their  own  benefit,  they  are  not  protected  by 
the  statute.  But  that  rule  does  not  necessarily  apply  where  the  injured 
employee  is  yet  acting  within  tfce  scope  of  hts  employment,  carrying  out 
the  orders  of  his  employer,  and  performing  some  duty  to  further  the 
latter's  business.  Where  he  was  going  or  what  he  was  doing  might  also 
further  his  own  interests,  but  it  woufd  not  in  itself  bar  him  from  re- 
covery. 

Under  our  statute,  findings  of  fact  by  the  Industrial  Accident  Board, 
acting  within  its  powers,  are,  in  the  absence  of  fraud,  made  conclusive. 
This  court  is  limited  to  determining  whether  there  is  any  competent  evi- 
dence, direct  or  inferential,  to  support  the  findings  and  order  of  the 
Board.  In  making  thi<-  award,  the  Board  found  and  held  on  the  mat- 
ters in  controversy  in  part  as  follows: 

"We  think  the  Accord  supports  the  applicant's  contention  that  the 
possession  of  the  money  made  him  apprehensive.  That  is  borne  out  by 
his  action  in  placing  the  money  in  a  paper  sack  and  camouflaging  it  with 
groceries,  his  action  in  crossing  the  street  to  avoid  passing  the  building 
under  construction,  and -his  action  in  asking  for  tl^e  sack  containing  the 
money  upon  recovering  consciousness.  There  had  been  a  number  of 
robberies  in  that  vicinity.  The  applicant  contends,  further,  that  he  did 
not  follow  the  course  he  would  ordinarily  have  followed,  had  he  not 
been  in  possession  of  the  money.  He  testified  that  he  would  have  pro- 
ceeded along  the  north  side  of  Michigan  avenue,  but  that  he  avoided  this 
side  of  the  street  because  he  daily  carried  money  to  the  bank  along  that 
side  of  the  street,  and  he  was  confident  that  a  number  of  people  along 
that  side  of  the  street  knew  that  he  carried  a  considerable  amount  of 
money.  This  applicant  was  paid  a  weekly  wage,  plus  commissions.  This 
arrangement  takes  him  out  of  the  usual  hourly  rate  class,  and  covered 
whatever  service  he  performed  for  the  respondent  employer.  The  re- 
spondent employer   undoubtedly   considered    the   carrying    home   of    the 
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moD'^y  as  an  important  part  of  the  applicants  duties,  as  he  was  spe- 
cifically  instructed  on  that  point.  ♦  ♦  ♦  We  find  as  a  fact  that  at 
the  time  of  the  accident  the  applicant  was  carrjring  out  a  specific  order 
to  perform  a  specific  duty  for  the  respondent  employer,  and  we  fur^er 
find  that,  because  of  the  peculiar  circumstances  surrounding  the  case, 
the  carrying  out  of  this  duty  caused  the  applicant  considerable  appre- 
hension. It  is  therefore  found  that  the  applicant  suffered  an  acddeiital 
personal  injury  which  arose  ot^  of  and  in  the  course  of  his  employ- 
ment with  the  re^KMident  employer.  It  thus  follows  that  the  decision 
of  the  Arbitraticm  Committee  should  be  and  the  same  is  in  all  things  af- 
firmed." 

That  plaintiff  was  performing  a  daily  duty  imposed  by  distinct  orders 
of  his  employer,  at  the  time  and  as  required  by  the  terms  of  employment, 
is  imdfsputed,  and  there  is  evidential  support  for  the  conclusion  of  the 
Board  that  there  were  peculiar  circumstances  surrotmding  this  case. 
This  defendant  grocery  company  had  adopted  the  peculiar  custom  of 
converting  its  numerous  store  .managers  into  perambulating  safety  de- 
posit boxes,  charged  with  the  duty  of  carrying  through  the  streets  of 
Detroit  after  closing  hours  a  large  amount  of  money,  instead  of  having 
safes  or  valuts,  or  making  other  provision  for  the  safety  of  money  taken 
in  at  their  stores  after  bsmking  hours.  The  nature  of  their  business  was 
such  that  the  bills  averaged  small  denominations,  requiring  the  money 
carrier  to  freight  himself  with  a  bulky  roll  of  small  bills  on  his  way 
home  through  a  city  and  at  a  time  where  and  when  the  dangers  of  such 
a  course  were  a  matter  of  common  knowledge.  Plaintiff  testified  that 
during  the  short  period  he  acted  as  manager  there  were  two  or  three 
other  managers  in  that  district  held  up  and  money  taken  from  them. 
Not  only  does  he  testify  that  there  was  absolutely  no  provision  at  his  or 
any  of  the  other  stores  for  safely  caring  for  the  money  during  closing 
hours,  and  he  was  distinctly  instructed  1^  his  district  manager  to  carry 
the  money  home  and  see  that  it  was  kept  safely  overnight,  but  a  witness 
named  Hampton  testified  that  he  had  worked  for  the  Kroger  Company 
in  various  capacities  from  porter  up  to  store  manager,  and  finally  as 
district  manager,  and  such  were  the  customary  instructions  and  practice; 
that  when  store  manager  he  was  so  ordered  by  his  district  manager,  and 
when  he  became  district  manager  he  by  direction  of  his  superior  i»- 
structed  the  managers  of  the  21  stores  in  his  district  to,  take  the  money 
on  hand  home  at  night  If  the  duty  imposed  on  the  store  manager  was 
to  carry  the  money  on  hand  at  closing  hours  to  a  bank  or  some  other 
depository  where  it  might  be  received,  there  would  *be  little  question  but 
that  any  one  of  them  who  was  injured  in  a  street  accident  while  on  such 
mission  would  come  imder  this  act 

We  think  defendant  begs  the  question  in  the  assertion  that  carrying 
the  money  home  was  a  mere  incident  of  plaintiff's  trip,  at  which  time  his 
employer  had  no  control  over  him,  but  he  was  left  free  to  go  where  he 
pleased,  even  to.  "have  dined  down  town  and  then  go  to  the  theater"; 
that,  had  he  done  so  and  "fallen  down  the  theater  stairs,"  he.  could  with 
like  force  claim  he  violated"  no  duty,  and  "but  for  the  money  he  would 
have  taken  another  stairway."  So  far  as  the  duties  of  his  employment 
are  concerned,  it  can  as  well  be  said  that  his  going  towards'  home  was  an 
incident  of  the  performance  of  his  unfinished  daily  duties.  In  Pimches 
V.  American  Box  BoaM  Co.,  216  liTich.  342,  185  N.  W.  758,  the  injured 
party  was  at  the  same  time  returning  to  work  from  his  home,  and  as  a 
duty  of  his  emplojmicnt  was  taking  a  team  of  horses  back  to  die  factory 
for  his  employer.  Vide,  also,  Beaudry  v.  Watkins,  191  Mich.  445,  158 
N.  W.  16,  L.  R.  A.  1916F,  576;  Kunge  v.  Detroit  Shade  Tree  Co.,  192 
Mich.  435,  158  N.  W.  851,  L.  R.  A.  1917A,  252. 

.  The  instant  case  was  not  a  casual  or  unusual  service,  incidentally 
performejj  for  the  employer's  interest  on  the  employee's  initiative,  but  a 
regular,  imperative,  dai^y  duty,  in  direct  obedience  to  the  terms  of  plain- 
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tiffs  hiring,  and  in  prompt  compliance  with  a  specific  order  to  take  the 
money  home  with  him  and  there  care  for  it.  He  had  no  orders  or  per- 
mission to  carry  the  bulky  roll  with  him  while  dining  at  some  public 
place  down  town,  or  when  attending  a  theater.  He  yet  had  an  important 
duty  to  perform  in  the  course  of  his  employment,  calculated  to  further 
his  employer's  business,  and  was  engaged  in  performing  it  when  injured. 
Under  the  general  rule  relative  to  performing  a  service  within  the  scope 
of  his  employment  tending  to  further  his  employer's  interests,  this  case 
falls  on  the  liability  side  of  the  line  of  demarcation  so  carefully  pointed 
out,  with  review  of  many  authorities,  by  Justice  Fellows  in  Sichterman 
V.  Kent  Storage  Co.,  217  Mich.  364,  186  N.  W,  498. 

The  ultimate  facts  found  by  the  Board  were  not  without  evidential 
support 

The  award  is  -affirmed. 

The  late  Justice  Stone  took  no  part  in  this  decisioa 


FORTIN  ET  AL.  V.  BEAVER  COAL  CO.     (No.  43.)  . 

(Supreme  Court  of  Michigan.     March  31,  1922.) 

187  Northwestern  Reporter,  352. 

MASTER  AND  SERVANT— MINER  HELD  GUILTY  OF  ''WILL- 
FUL  MISCONDUCT"  WITHIN  COMPENSATION  ACT. 
Mere  negligencoj  however  great,  is  not  "willful  misconduct"  within 
the  Workmen's  (x>mpensation  Act  (Comp.  Laws  1915,  §  5432),  preclud- 
ing recovery  of  compensation,  but  the  employee  is  guilty  of  such  miscon- 
duct where  the  conduct  occasioning  the  injury  is '  of  a  quasi  criminal 
nature,  involving  the  intentional  doing  of  something  with  knowledge  that 
it  is  dangerous,  and  with  a  wanton  disregard  of  consequences;  and  a 
coal  miner  was  guilty  of  such  misconduct  where  he  jumped  across  the 
pit,  instead  of  walking  along  path  provided  therefor^  in  violation  of 
Comp.  Laws  1915,  §§  5542,  5S62. 

(For  other  cases,  see  Mastef  and  Servant,  Dec.  Dig.  .§  380.) 
(For  other  definitions,   see  Words  and   Phrases,   First  and   Second 
Series,  Willful  Misconduct) 

Certiorari  to  Department  of  Labor  and  Industry. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Rose  Fortin 
and  others  for  compensation  for  the  death  of  Earl  Fortin,  opposed  by  the 
Beaver  Coal  Company,  employer.  Award  for  claimants,  and  the  em- 
ployer brings  certiorari.     Award -vacated. 

Argued  beforee  Fellows,  C.  J.,  and  Wiest,  Stone,  Clark,  Sharpe, 
Moore,  and  Steere,  JJ. 

Humphrey,  Grant  &  Henry,  of   Saginaw,  for  appellant. 
Coumans  &  Gaffney,  of  Bay  City,  for  appellees. 

WiEST,  J.  Earl  Fortin,  25  years  of  a^e  and  unmarried,  was  en*- 
ployed  in  defendant's  coal  mine  as  a  trig  nder,  and, had  worked  in  the 
mfne  11  years.  In  the  mine,  at  the  foot  of  a  double  hoisting  shaft,  there 
was  a  iMt  known  as  the  sump,  to  let  the  bottom  of  the  cages  in  to  bring 
the  floors  thereof  flush  with  the  floor  of  the  mine.     The  sump  was  an 
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open  sp^e  about  4  feet  10  inches  by  6  feet  6  inches  and  5  feet  deep. 
E^rl  Fortin,  on  the  day  he  was  killed  had  finished  his  work  for  the  day, 
and,  evidently  intending  to  volunteer  his  help  to  the  eager,  attempted  to 
jump  across  the  sump,  and  was  struck  by  a  piece  of  coal  falling  down 
the  shaft  and  instantly  killed.  There  was  a  traveler  or  run-around  for 
use  in  going  from  one  side  of  the  sump  to  the  other,  and  no  reason  ap- 
pears for  the  deceased  not  using  it,  instead  of  doing  the  rash  and  exceed- 
ingly dangerous  thing  ^of  attempting  to  jump  across.  The  Department 
of  Labor  and  Industry  awarded  compensation  to  the  nwther  of  the  de- 
ceased and  to  his  sister  and  her  children,  and  the  case  is  here  for  re- 
view. 

Counsel  for  defendant  coal  compsiny  contend  that,  as  a  matter  of 
law,  the  accident  was  caused  by  the .  intentional  and  willful  misconduct 
of  the  deceased,  and  that  it  was  not  sustiained  in  the  course  of  his  em- 
ployment. 

Section  5432,  C.  L.  1915,  provides  : 

"If-  the  employee  is  injured  by  reason  of  his  intentional  and  willful 
misconduct,  he  shall  not  receive  compensation  under  the  provisfons  of 
this  act"    ^ 

In  1913  the  Legislature  of  this  state  encated  a  law  to  provide  for 
the  health  and  safety  of  persons  employed  in  and  about  coal  mines,  and 
section  27  of  that  act   (section  5542,   C.   L.   1915)    provides: 

"At  the  bottom  of  each  hoisting  shaft  there  shall  be  constructed  a 
safe  and  convenient  traveling  way  around  the  shaft  for  employees  and 
animals,  and  it  shall  be  unlawful  for  any  person  to  pass  across  the  shaft 
bottom  in  any  other  manner  or  in  any  other  way  than  the  traveling  way 
herein  contemplated,  except  such  employees  as  may  be  necessary  to  per- 
form the  work  at  the  bottom  of  the  shaft  or  those  engaged  in  making 
repairs." 

The  penal  provision  of  the  statute  (section  5562,  C.  L.  1915)  pro- 
vides : 

"Any  person,  firm  or  corporation^  violating  any  of  the  provisions 
of  this  act  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall 
be  fined  not  iess  than  ten  dollars  nor  more  than  one  hundred  dollars, 
or  be  imprisoned  in  the  county  jail  not  exceeding  thirty  days,  or  both 
at  the  discretion  of  the  court." 

Was  the  death  of  Earl  Fortin  occasioned  by  his  intentional  and 
willful  misconduct?  The  authorities  seem  to  be  agreed  that  mere  negli- 
gence, however  great,  is  not  willful  misconduct.  Gignac  v.  Studebaker 
Corporation,  186  Mich.  574,  152  N.  W.  1037. 

If,  however,  the  conduct  occasioning  the  injury  is  of  a  quasi  criminal 
nature,  involving  the  intentional  doing  of  something  with  knowledge  thit- 
it  is  dangerous  and  with  a  wantom  disregard  of  consequences,  then  it 
is  intentional  and  willful  misconduct 

We  do  not  consider  the  cases  cited  in  the  opinion  of  the  board  as 
decisive  of  the  question  here  presented. 

'  In  Rumboll  v.  Nunnery  Colliery  Co.,  80  L.  T.  (Eng.)  42,  the  in- 
jured  employee  in  breaking  the  rules  made  under  the  Coal  Miners'  Regu- 
lation Act  of  1897  was  acting  under  orders  of  his  superior,  and  not  at 
his  own  volition. 

In  Alexander  v.  Industrial  Board  of.  Illinois.  281  HI.  201,  117  N. 
E.  1040,  the  employee  was  killed  while  aSout  the  master's  service,  but 
while  violating  an  ordinance  of  the  city  of  Chicago,  and  it  appears  from 
the  opinion  that  the  deceased  had  permission  from  an  cfmployee  of  the 
railroad  company  to  enter  -upon  the  elevated  tracks  to  recover  tools  to 
enable  him  to  carry  on  the  work  of  the  master. 

In  Casey  v,  Humphries.  [1913]  6  B.  W.  C  C..520.  the  court  re- 
marked  that  the  case  was  undoubtedly  a  border-line  one,  and  one  of  the 
judges  stated: 
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•*Jt  is  a  case  in  which,  if  the  learned  judge  had  found  that  there  was 
serious  and  willful  misconduct,  it  could  not  in  my  judgment  be  disputed 
that  there  was  ample  evidence  to  justify  such  a  finding." 

It  cannot  be  said  that  the  accident  had  its  origin  in  a  risk  connected 
with  the  employment,  and  to  have  happened  as  a  consequence  thereof. 

The  mining  company  could  not,  under  the  law,  have  employed  the 
deceased  or  have  directed  him  to  do  the  act  causing  his  death.  The  law 
enacted  for  safeguarding  the  lives  of  miners  against  taking  hazardous 
risks  of  life  and  limb  must  be  obeyed,  and  it  would  be  anomalous,  to  say 
the  least,  to  permit  one  statute  to  be  invoked  and  award  compensation 
thereunder  for  death  occasioned  in  violating  another  statute  prohibiting 
the  act  and  making  it  a  misdemeanor. 

Here  the  statute  expressly  forbids  the  deceased  from  doing  the  act 
occasioning  his  death,  and,  had  he  not  been  killed,  he  could  have  been 
prosecuted  for  such  act  and  convicted  of  a  misdemeanor.  A  safe  way 
was  there  for  his  use.  No  emergency  existed  for  his  not  using  it.  The 
law  not  only  made  it  a  misdemeanor  on  the  part  of  the  company  if  it 
failed  to  provide  such  a  way,  but  as  well  a  misdemeanor  for  the  deceased 
to  jump  across  the  sump.  So  serious  was  the  danger  from  coal  falling 
down  the  shaft  that  the  Legislature  took  notice  thereof,  and  made  it  a 
misdemeanor  to  do  what  the  deceased  was  doing  when  he  was  killed. 
He  intentionally  made  an  effort  to  jump  across  the  sump,  and  this  was 
willful  misconduct  on  his  part. 

Such  reckless  disregard  of  the  statute  and  mvitation  of  the  very 
consequences  the  statute  was  enacted  to  avoid  being  a  voluntary  act  on 
the  part  of  the  deceased,  involving  plan  and  effort  and  calculation,  and, 
not  being  in  furtherance  of  any  of  his  duties  nor  under  the  direction 
of  his  superior,  constituted  intentional  and  willful  misconduct  on  his 
part,  and  bars  compensation  to  his  dependents.  Leisham  v.  Wkn.  Dixon 
Co.,  Ltd.  (1910)  Sess.  Cas.  495;  Fidelity,  etc..  Co.  v.  Ind.  Ace.  Com., 
171  Cal.  728,  154  Pac.  834.  L.  R.  A.  1916D,  903;  Bay  Shore  Laundry  Co. 
V.  Ind.  Com.,  36  Cal.  App.  547,  172  Pac.  1128. 

The  award  is  vacated. 

The  late  Justice  Stone  took  no  part  in  this  decision. 


FOX  V.  DETROIT  UNITED  RY.     (Nd.  41.) 

(Supreme  Court  of   Michigan.     March  30,   1922.) 

187  Northwestern  Reporter,  321. 

4.  MASTER  AND  SERVANT— EMPLOYEE  HELD  NOT  TO  HAVE 

ELECTED  *T0  PROCEED"  UNDER  COMPENSATION  ACT. 

An  employee  who  permitted  employer's  insurer  to  pay  his  hospital 
and  doctor's  bills  did  not  by  reason  thereof  elect  to  **proceed"  under  the 
Workmen's  Compensation  Act,  under  part  2,  §  4,  and  part  3,  §  15. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  358.). 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Proceed.) 

Error  to  Circuit  Court,  Wayne  Cdunty;  Arthur  Webster,  Judge. 
Action   by   Fred   Fox   against  the   Detroit   United    Railway.     Judg- 
ment for  plaintiff,  and  defendant  brings  error!     Affirmed. 

4* — —Vol.  IX — Comp. 
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Argued  before  Fellows,  C.  J.,  and  Wiest,  Stone,  Clark,  Bird,  Sharpe, 
Moore,  and  Steere,  JJ. 

Corliss,  Leete  &  Moody,  of  Detroit  (Frederic  T.  Harward,  of  De- 
troit, of  counsel),  for  appellant 

Paterson  &  Svenson,  of  Detroit,  for  appellee. 

Sharpe,  J.  The  plaintiff,  a  man  56  years  old,  was,  on  October  24, 
1918,  driving  a  horse  and  wagon  to  the  north  on  Fifteenth  street  in  the 
city  of  Detroit.  He  was  in  the  employ  of  Lowrie  &  Robinson,  lumber 
dealers.  He  was  familiar  with  the  surroundings.  Fifteenth  street  in- 
tersects Warren  avenue.  This  avenue  has  a  double  line  of  street  car 
tracks,  operated  by  the  defendant  Cars  on  the  north  ^ide  travel  wes- 
terly, and  those  on  the  south  side  easterly.  Defendant's  Warren  car 
house  is  three  blocks  to  the  west  Defendant  has  air  stations  on  both 
sides  of  the  avenue  between  Fourteenth  and  Fifteenth  streets.  Plain- 
tiff approached  the  intersection  about  5  o'clock  in  the  afternoon.  The 
cars  leave  defendant's  car  house  on  the  east-bound  track  very  frequently 
at  this  hour.  They  stop  to  take  air  before  proceeding  on  their  trip.  As 
plaintiff ,  approached  the  crossing  he  stopped  and  waited  for  three  east- 
bound  cars  to  pass,  and  also  a  truck  being  driven  in  the  same  direction. 
.The  last  of  the  three  cars  stopped  with  its  rear  end  slightly  protruding 
into  the  traveled  portion  of  Fifteenth  street,  which  was  26  feet  in  width 
at  this  point.  Plaintiff's  view  to  the  east  was  entirely  obstructed  by  this 
car.  After  waiting,  as  he  claims,  for  five  or  six  minutes,  he  testified  that 
he  looked  along  the  trolley  wire,  which  he  could  se?  over  the  standing 
car,  and  also  through  the  glass  on  it,  and  could  see  no  signs  of  an  ap- 
proaching car;  that  he  listened  and  heard  no  sound  of  a  gong  or  rumble 
of  the  car  wheels;  that,  he  then  attempted  to  cross,  passing  close  to  the 
standing  car,  and,  as  soon  as  he  was  able  to  see  the  track  on  the  north 
side  of  the  street,  he  discovered  a  car,  which  approached  him  so  rapidly 
that  he  was  unable  to  get  across ;  his  wagon  was  struck  by  it,  and  he 
thrown  out  and  very  severely*  injured.  Plaintiff's  witnesses  testified  the 
car  was  traveling  from  12  to  15  miles  per  hour,  while  defendant's  wit- 
nesses claim  its  rate  of  speed  was  from  2  to  4  miles  per  hour. 

Plaintiff  was  taken  to  a  hospital,  and  the  bill  for  hospital  and  doc- 
tor's services,  amounting  to  $130,  was  paid  by  the  insurance  company 
which  had  furnished  indemnity  insurance  to  plaintiff's  employers.  Plain- 
tiff claims  he  was  to  return  this  money  in  case  he  recovered  damages 
from  the  defendant. 

When  the  plaintiff  had  rested,  and  also  at  the  conclusion  of  the 
proofs,  defendant's  counsel  moved  for  a  directed  verdict.  The  decision 
on  these  motions  was  reserved  under  the  Emj>son  Act  (3  Comp.  Laws 
.1915,  §  14568),  and  the  case  submitted  to  the  jury,  who  rendered  a  ver- 
dict in  plaintiff's  favor  for  $5,840.  Defendant's  motion  for  a  judgment 
non- obstante  veredicto  was  overruled,  as  was  also  its  motion  for  a  new 
trial. 

The  assignments  of  error  will  be  considered  in  the  order  discussed 
by  defendant's  counsel  in  their  brief. 

(U  2]  1.  Was  plaintiff  guilty  of  contributory  negligence?  Defend- 
had  no  greater  right  to  the  use  of  the  street  at  this  crossing  than  had 
the  plaintiff.  The  car  Which  struck  plaintiff  had  come  from  the  south  on 
Fourteenth  street,  and  then  curved  sharply  onto  Warren  avenue  and  ran 
west.  At  the  rate  ,at  which  it  was  traveling,  as  testified  to  by  plaintiff's 
witnesses,  this  car  would  have  traveled  the  distance  between  Fourteenth 
and  Fifteenth  streets,  approximately  330  feet,  in  about  20  seconds.  Jiad 
plaintiff  aligrhted  from  his  wagon  and  walked  to  the  point  from  which 
he  could  have  obtained  a  view  to  the  east  on  the  north  track  he  could 
not  have  seen  the  car  in  time  to  be  warned  of  its  approach  had  he  re- 
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returned  to  the  wagon  and  attempted  the  passage  across.  It  is  true  that 
he  could  not  see  the  approaching  car  from  where  he  stopped.  He  waited 
five  or  six  minutes  to  permit  the  car  obstructing  his  view  to  move  on- 
ward. It  did  not  do  so.  He  looked  at  the  trolley  wire.  The  approach 
of  a  car  would  be  indicated  by  the  movemeut  of  the  trolley  pole  thereon. 
He  saw  npnCf  He  looked  through  the  windows  of  the  standing  car  as 
best  he  could.  He  listened,  but  heard  no  sound  of  an  approaching  car. 
Whether  or  not  he  exercised  that  care  which  an  ordinarily  prudent  per- 
son would  exercise  under  the  circumstances  and  the  surroundings  was, 
we  think,  a  question  for  t^je  jury. 

The  decisions  of  this  court  relied  on  by  defendant  (E)oty  v.  Detroit 
Citizens'  St.  Ry.  Co.,  129  Mich.  464,  88  N.  W.  1050;  Clark  v.  Detroit 
United  Railway.  168  Mich.  457,  134  N.  W.  463;  Davis  v.  Saginaw-Bay. 
City  Ry.  Co.,  191  Mich.  131,  157  N.  W.  390;  Blatnikoff  v.  Detroit  United 
Ry..  202  Mich.  69,  .167  N.  W.  956)  are  clearly  distinguishable.  These 
were. all  cases  in  which  a  passenger  who  Iiad  alighted  from  a  street  car 
passed  onto  the  second  track  without  looking  for  the  approach  of  a  car 
thereon. 

[3]  2.  Was  there  evidence  of  defendant's  negligence?  There  was 
testimony  tending  to  show  that  the  car  which  caused  plaintiff's  injury 
was  traveling  from  12  to  15  miles  per  hour,  and  that  no  gong  was 
sounded.  In  view-  of  the  condition  of  Ae  street,  congested  as  it  was  by' 
defendant's  cars,  and  the  fact  that,  one  car  obstructed  the  view  to  the 
cast  on  Warren  avenue,  we  find  no  error  in  the  submission  of  this  ques- 
tion to  the  jury.  See  Ommen  v.  Grand  Trunk  R.  Co.,  204  Mich.  392, 
169  TJ.  W.  914.  and  cases  cited. 

3.  Was  the  verdict  againsjt  the  overwhelming  weight  of  the  evidence? 
The  trial  court  concluded  it  was  not.  and  with  his  conclusion  we  agree* 
Plaintiff's  testimony  was  corroborated  in  all  its  essentials  by  that  of  a^ 
parently  disinterested  witnesses. 

[4]  4.  Had  plaintiff  elected  to  proceed  under  thee  Workmen's  Com- 
pensation Act?  Section  15  oft  part  3  of  the  act  (2  Comp.  Laws  1915,  § 
5468)   provides: 

** Where  the  injury  for  which  compensation  is  payable  under  this 
act  .was  caused  under  circumstances  creating  a  legal  liability  in  some 
person  other  than  the  employer  to  pay  damages  in  respect  thereof,  the 
•employee  may  at  his  option  proceed  either  at  law  against  that  person  to 
recover  damages,  or  a^inst  the  employer  for  compensation  under  this 
act,  but 'not  against  both,  and  if  compensation  be  paid  under  this  act 
the  employer  may  enforce  for  his  benefit  of  for  .that  of  the  insurance 
company  carrying  siich  risk,  or  the  commissioner  of  insurance  as  the 
case  may  be.  the  liability  of  such  .other  iferson." 

Section  4  of  part  2  (2  [Comp.  Laws  1915,  §  5434)  provides: 

•'During  the  first  three  weeks  after  the  injury  the  employer  shall 
furnish,  or  cause  to  be  furnished,  reasonable  medical  and  hospital  serv- 
ices and  medicines  when  they  are  needed." 

Defendant  insists  that  the  plaintiff,  by  permitting  the  insurance  com- 
pany to  pay  his  hospital  and  doctor's  bills,  exercised  the  option  given  him 
by  the  act  to  proceed  hereunder  against  his  employer  for  compensation. 
He  made  no  claim  for  compensation  under  th?  act.  There  was*  clearly 
no  election  on  his  part  to  iiold  his  mploy'ers  liable.  As  was  said'  in 
Braben  v.  Gladwin  Light  &  Power  Co.,  201  Mich.  697,  706,  167  N.  W. 
1024.  1027: 

"To  proceed  against  .the  employer  i$  to  employ  the  procedure,  the 
method,  pointed  out  in  thfe  statute." 
The  judgment  is  affirmed. 
The  late  Justice  Stone' took  no  part  in  this  decision. 
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HELDER  V.  LUCE  FURNITURE  CQ.  vr  al.     (Na  61.) 

(Supreme  Court  of  Michigan.    March  30,  1922.) 

187  Northwestern  Reporter,  263. 

MASTER  AND  SERVANT  —  EVIDENCE  H^LD  TO  SUSTAIN 
COMPENSATION  AWARD  FOR  DEATH  FROM  HEART  DIS- 
EASE. 

Evidence  that  an  employee,  while  engaged  in  heavy  woi-k  Ttqniring 
him  to  hold  heavy  hangers  above  his  head,  had  an  attack  of  acute  dila* 
tion  of  the  heart  and  died  within  a  short  time  held  to  support  a  compen- 
sation award  as  against  the  objection  that  no  accident  in  the  sense  of  a 
fortuitous,  unforeseen  mishap  was  shown. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  i  406(4].)' 

Certiorari  to  the  Department  of  Labor  and  Industry. 

Proceedings  i|nder  the  Workmen's  Compensation  Act  (Pub.  Laws 
1912  [Ex.  Sessl  No.  10)  by  Fannie  Helder  for  compensadoo  for  the 
death  of  Dirk  Helder,  opposed  1^  the  Luce  Furniture  Company,  em- 
ployer, ^d  the  Furniture  Mutual  Insurance  Cx>mpany,  insurer.  Com- 
pensatioi^  was  awarded,  and  defendants  bring  certiorari    Affirmed. 

Argued  before  Fellows,  C.  J.,  and  Wlest,  Stone,  Clark,  Biixl,  Sharpc, 
Moore,  and  Sfeere,  JJ. 

Francis  D  Campau,  of  C^rand  Rapids,  for  appellants. 
•    Joseph  R.  Gil|ard,  of  Grand  Rapids,  for  appellee. 

MooRK,  J.  Tb^s  is  certiorari  to  the  Department  of  Labor  and  Indus- 
try to  review  an  award  of  $14  a  week  for  300  wedcs. 

The  claim  of  aj^llants  is  that  there  is  no  evidence  that  an  actual 
accident  in  the  sense  of  a  fortuitous,  unforeseen  mishap  qgcttrrcd,  coun- 
sel/citing Bayne  v.  Cartage  &  Storage  Cx>.,  181  Mich.  278,  J78.  14B  N.  W. 
412;  Rediield  v.  Insurance  Co..  183  Mich.  633.  150  N.  W.,362;  U  Veck 
V.  Parke,  D?ivis  &  Co.,  190  Mich.  604.  157  N.  W.  72,  L.  R.  A.  1916D. 
1277.  and  (nithrie  v.  Detroit  Shipbuikling  Co.,  TOO  Mich.  355,  167  N.  W. 
37.  It  will  appear  la^er  that  these  cases  do  not  sustain  the  oontnitioQ 
of  counsel,  when  applied  to  the  record  in  this  case. 

There  is  testimony  to  the  effect  that  Dirk  Helder  was  nearly  46 
years  old  at  the  time  of  tliis  accident  He  was  a  big,  strong,  and  appar- 
enty  an .  able-bodied  man.  He  hardly  ever  missed  a  day  at  the  factory. 
He  worked  for  Luce  Furniture  Company  nearly  20  years,  as  an  opera*: 
tor  of  a  mitre  saw  in  the,  cabinet  room.  It  was  hot  hesyy  work.  On 
January  31,  1920,  Mr.  Helder  was  called  upon  to  help  instafr  3  fMCOcs  of 
new  line  shaftinfir  requiring  metal  hangers,  each  20  inches  kmf  and 
weighing  60  to  75  pounds,  to  suspend  tibe  shafting  item  the  ceihng  '^f 
the  factory. 

On  Saturday  cnoming  January  31,  1920|  the  okl  hangers  and  shafts 
Were  taken  down  and  scaffolds  were  oonstnscted  md  placed  6  lo  9  feet 
from  the  floor;  the  top  planks  were  2  feet  wide  and  about  6  feet  froca 
tfie  ceiling.  Mr.  HeldC^r  worked  until  noon  on  Saturday  and  took  his 
Satorday  half  holiday.  Monday.  February  2,  1920.  Mr.  Hdder  returned 
tq  work  and  lifted  the  first  hanger  from  the  floor  up  over  his  head  6 
feet  to  the  scaffold.  He  then  went  up  on  the  scaffokl  and  held  ^is  hea^y 
hangar  up  over  his  head  against  the  ceiling  while  the  carpenter  bored 
the  holes  in  the  ceiling  and  put  in  the. lag  bolts.  He  returned  tQ-die  floor 
and,  for  the  second  tihie.  lifted  one  of  these  heavy  hangtri  over.hif . 
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head  and  up  onto  the  scaffold.  He  then  went  up  on  the  scaffold  presuma- 
bty.  to  hold  this  second  hanger  up  to  be  bolted  as  before  when  he  sud- 
dady  gave  way  and  hurried  hack  down  from  the  scaffold  and  was  rushed, 
to  the  men's  roomt  where  he  vomited  blood  profusely^  This  happened 
about  8:30  a.  m.  When  Mr.  Helder.came  from  the  men's  room  he  was 
exhausted  and  said  to  his  straw  boss,  "Golly,  Ed.  I. have* got  to  go  home. 
L  threw  pretty  near  the  guts  out  of  me,  and  I  think  there  must  be  some- 
thing wrong  with  my  stomadi4''  He  was  too  v(tBk  to  punch  the  time 
clock  as  he  passed  by  it,  and  the  timekeeper  later  marked  his  leaving 
time  on  the  card  at  o:J0  o'clock. 

Mr.  Helder  went  to  his  home,  ordinarily  a  walk  of  7  iy>  10  minutes. 
,  He  could  not  speak.  Later  he  indicated  to  his  wife  that  he  was  hurt 
iqftenufclW.  The  wife  left  him  in  a  chair  and  ran  to  call  the  family  doc- 
tor. When  she  returned  Mr.  Helder  was  on  the  bed.  When  Dr.  BarUi 
came  he  saw  Mr.  Helder  was  dying.  He  gave  him  a  hypodermic,  and, 
before  he  could  give  him  a  second  one,  he  passed  away  at  about  10:30 
a. .  m..  The  doctor  testified  Mr.  Helder  died  of  acute  dilation  of  the 
heart  which  was,  in  his  opinion,  caused  by  overexertion.' 

We  think  the  award  was  justified  by  die  repeated  rulings  of  this 
court  Some  of  the  cases  are  Raynor  v.  Slight  Furniture  G>.,  180  Mich. 
168^  146  N.  W.  665,  L.  R.  A.  1916A,  22,  Ann.  Cas.  1916Aj  386;  Bs^yne  v. 
Riverside  Stora&e  Co.,  181  Mich.  378,  148  N.  W.  412;  Redfiehl  v.  Mu- 
tual Insurance  Co.,  183  Mich.  633,  150  N.  W.  362;  La  Vedc  v.  Parke, 
Davis  &  Co.,  190  Mich.  604,  157  N.  W.  72,  L.  R.  A,  1916D,  1277;  Ram- 
low  v.  Moon  Lake  Ice  Co.,  192  Mich.  505,  158  N.  W.  1027,  L.  R.  A. 
1916F,  955;  Schroetke  v  Jackson-Church  Co..  193  Mich.  616,  160  N.  W. 
383.  Lw  R.  A.  1917D,  64;  St.  Clair  v.  Meyers  Music  House,  211  Mich. 
285,  178  N.  W.  705;  Shaw  v.  Packard  Motor  Car  Co.,  214  Mich.  660, 
183  N.W.  767. 

.The  award  is  affirmed,  with  costs  to  the  appellee. 

The  late  Justice  Stone  took  no  part  in  this  decision. 


KLEIN  ET  AL.  V.  LEN  H.  DARLING  CO.  kt  al.    (No.  1,  Oct.  Tbui, 

1921.) 

(Supreme  C^ourt  of  MichigaiL     Mardi  30,  1922.) 

187  Northwestern  Reporter,  400. 

MASTER  AND  SERVANT—DEATH  FROM  SHOCK  BY  INJURY 

TO   FELLOW   EMPLOYEE   HELD    COMPENSABLE   AS    AN 

"ACCIDENT," 

Where  an  employee  suffering  from  a  nervous  condition  caused  by 
s^ilphuric  add  fumes  accidentally  let  a  radiator  slip  through  a  hole  in 
the  floor,  and  it  fell,  striking  a  fellow  employee  on  a  lower  floor,  ren- 
dering him  unconscious,  and  the  former  thereby  received  a  shodc  causing 
a  dehrious  conditi<m  from  whidi  he  died  within  two  weeks,  heU,  that 
death  resulted  from  an  "accident"  within  tiie  Workmen's  (Compensation 
Law  (citing  Words  and  Phrases,  First  and  Second  Series,  Accident). 

(For  diher  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) . 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  under  the  Workmen's  Compensation  i  Law  (Pub.  Acts 
Ex.  Sessw  1912,  Na  10)  by  Doris  Klein  and  another  for  compensation 
for  death  of  Ckto  Klein,  exposed  by  the  Len  H.  DaHinflr  (Company,  em- 
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ployer,  and  the  Hartford  Accident  &  Indemnity  Company,  insurer.  Award 
for  claimants,  and  employer  and  insurer  bring  certiorari.  Affirmed  as 
modified. 

Argued  beiore  Fellows,  C.  J.,  and  Wiest,  Stone,  Clark,  Bird,  Sharpc, 
Moore,  and  Steere,  JJ. 

Kerr  &  Lacey,  of  Detroit,  for  appellants. 
Baldwin  &  Alexander,  of  Adrian,  for  appellees. 

MooRE,  J.  Otto  Klein,  husband  and  father  of  appellees,  was  in  the 
employ  of  Len  H.  Darling  Company,  who  tnanufacture  separators  for 
batteries.  Part  of  his  time  he  looked  after  the  treating  of  wood  sepa- 
rators. The  treatment  was  accomplished  by  boiling  the  wood  in  a  solu- 
tion of  caustic  soda  and  sulphurk  acid.  Mr.  Klein  quit  work  January  3. 
1920,  and  died  on  January  15,  1920.  His  widow  wrote  to  the  Industrial 
Accident  Board  and  to  respondent  company  to  the  effect  that  her  hus- 
band died  January  15,  1920,  "from  acid  poisoning,  from  acid  inhaled,  and 
absorbed  on  account  of  lack  of  proper  ventilation  equipment  while  at 
work." 

On  February  4th,  1920,  Mrs.  Klein  gave  written  notice  of  the  in- 
jury and  claim  for  compensation,  in  which  it  was  said: 

''His  death  was  caused  by  acid  poisoning  from  acid  inhaled  and 
absorbed  during  his  work  treating^  materials  for  storage  batteries." 

On  April  20,  1920,  arbitration  proceedings  were  held,  at  which  time 
appellee  for  the  first  time  advanced*  the  theory  that  on  December  29, 
1919,  while  her  husband  was  putting  a  register  in  place  in  a  hole  on  the 
second  floor  of  the  plant  where  he  worked,  he  let  the  register  slip  through 
the  hole,  and  it  fell,  striking  Merchant  Harris  on  the  head,  and  de- 
deceased  received  a  shock  followed  by  his  death  as  a  result  of  this 
accident 

Objections  were  interposed  by  counsel.  Counsel  for  claimant  pro- 
posed an  amendment  which  would  cover  the  claim.  The  commissioner 
was  of  the  opinion  that,  as  respondents  had  written  the  Board  that  they 
were  unable  to  find  there  had  been  any  accident  the  amendment  would 
not  change  the  status  of  the  case, .  axtd  permitted .  the  amendment 

Appellants*  objections  to  the  testimony  was  that  no  claim  for  com- 
pensation had  been  made  for  such  an  accident .  within  the  time  prescribed 
by  law,  and  that  appellants  did  not  have  notice  of  such  an  incident 
within  the  time  prescribed  by  statute.  The  commissioner  before  whom 
the  case-  was  tried  overruled  these  objections,  and  the  case  proceeded  to 
hearing. 

In   its  return   the   Board  says  in  part: 

"For  a  period  of  about  18  months  previous  to  January  3,  1920,  Otto 
Klein  "had  been  employed  by.  the  respondent  Len  H.  Darling  Company,  a 
copartnership  engaged*  in  manufacturing  automobile  parts  and  batteries. 
On  various  previous  occasions,  while  dipping  parts  of  batteries  in  sul- 
phuric acid  and  caustic  soda  in  respondent's  plant,  he'^spilled  this  solution 
on  his  hands,  arms,  and  legs,  causing*  sores  on  his  wrists  and  legs.  It 
further  appears  from  the  proofs  that  decedent  worked -jn  what  was  known 
as  the  vat  room,  where  there*  weffe  fumes  from  the  sulphuric  acid,  whidi 
were  injurious  to  decedent's  health  and  caused  him  to  suffer  from  a  toxic 
and  na-vous  conditioa  The  decedent  had  ciyoyed  good  health  prior  to 
his  employment  with  respondent,  but  began*  during  the  year  1919  to  be- 
come nervous,  to  lose  his  appetite,  have  headaqhe,  and.  complain  of  being 
unable  to  sleep.  On  January  3,  192^,  while  putting  a  radiator  in  place 
in  a  hole  on  the  second-  floor  of  the  plant  where  he  was  working,  he 
accidentally  let  the  radiator  slip  through  the  hole,  and  it  fell,  striking  a 
man  by  the  name  of  Merchant  Harris  on  the  head,  causing  a  wound 
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and  rendering  him  unconscious.  There  is  evidence  to  the  effect  that  the 
decedent  .became  excited  on  account  of  the  injury  to  Harris,  and  that  he 
4t  first  thought  he  had  killed  Harris,  but  this  was  not  so.  The  decedent 
went  below,  where  Harris  was,  and  later  accompanied  hinl  to  a  doctor. 
There  is  testimony  to  the  effect  that  the  shock  was  so  great  that  it  af- 
fected. Klein,  and  that  he  continued  to  be  in  a  highly  nervous  state  and 
condition  from  that  time  on,  and  that  at  night  he  would  wake  up  and 
cry  out  that  he  had  killed  this  man.  He  continued  his  work  four  days 
after  the  accident,  when  he  was  taken  to  his  bed  in  a  delirious  condition, 
which  delirious  condition  continued  and  grew  worse  until  the  15th  of 
January,  when  he  died.  He  was  treated  by  a  physician.  Dr.  Hyde,  who 
testified  that  he  did  not  discover  that  the  decedent  had  any  organic .  trou- 
bles, and  that  he  could  not  say  that  the  poisoning  from  the  fumes  or  the 
burns  were  sufficient  to  have  caused  his  death.  The  only  thing  that  could 
have  caused  death  was  the  shock.    *    *    ♦ 

"Under  the  medical  testimony  before  us.  it  is  established  that  death 
resulted  from  the  shock,  which  the  decedent  experienced  from  the  inci- 
dent of  accidentally  permitting  a  radiator  to  fall,  hitting  his  fellow  work- 
man and  injuring  him. 

"It  having  been  established  that  death  resulted  from  shock  brought 
about  by  an  accidental  happening,  we  are  confronted  with  the  question 
of  whether  or  not  this  is  a  compensable  accident.  We  have  been  unable 
to  find  a  case  upon  this  question  arising  under  the  Compensation  Law  in 
any  state." 

The  Board  made  an  award  in  favor  of  the  appeHees. 
Counsel    for  appellant  argue  many  questions.     Wfe  quote   from   the 
brief : 

"The  Industrial  Accident  Board  erred  in  holding  that  deceased.  Otto 
Klein,  received  an  accidental  injury  arising  out  of  and  in  the  course  of 
his  employment,  and  that  death  was  due  and  traceable  thereto.  *  *  * 
** Under  the  Michigan  act,  before  one  is  entitled  to  compensation,  it 
must  be  established  .that  an  accidental  injury  was  received.  This  honor- 
able court  has  passed  upon  this  question  in  disposing  of  several  import- 
ant compensation  cases,  and  it  was  held  that  the  provisions  of  the  law 
providing  compensation  for  personal  injuries  arisinjr  out  of  and  in  the 
course  of  the  emplo)rment  include  only  injuries  by  accident  See  Jendrus 
v.  Detroit  Steel  Products  Co.,  178  Mich.  265,  144  N.  W,  563,  L.  R.  A. 
1916A,  381,  Ann.  Cas.  1915D,  476;  Clem  v.  Chalmers  Motor  Co.,  178 
Mich.  340,  144  N.  W.  848,  L.  R.  A.  1916A,  352;  Kutschmar  v.  Briggs 
Mfg.  Co.,  197  Mich.  146,^  163  N.  W.  933.  L.  R.  A.  1918B,  1133. 

"There  is  not  any  proof  to  show  that  the  radiator  incident  and  the 
effects  thereof,  if  held  to  be  an  acckiental  injury  within  the  meaning  of 
the  law,  was  the  cause  of  death,  but  in  addition  to  that  contention  we 
sincerely  insist  that  deceased  did  not  receive  an  accidental  injury  within 
the  meaning  of  the  law  which  would  entitle  his  dependents  to  compen- 
sations—citing Nelson  v.  Crawford,  122  Mich.  466,  81  N.  W.  335,  80 
Am.  St  Rep.  577. 

It  may  be  well  here  to  quote  some  of  the  testimony.  The  doctor 
who  attended  Mr.  Klein  was  frank  to  say  that  he  could  not  swear  posi- 
tively what  caused  his  death,  but  said: 

"By  Mr.  Baldwin:  Q.  Juat  one  question.  Doctor.  This  nervous 
condition,  and  the  pain  diat  was  manifest  in  the  base  of  this  man's  brain, 
came  from  the  shock  that  he  received  at  the  lime  of  the  accident,  when 
he  dropped  the  radiator;  that,  of  course,  would  be  when  he  was  in  the 
employ  of  tiie  Darling  Company? 

"Mr.   Kerr:     I  didn't  get  the  question.     Wait  just  a  moment 
"A.  I  didn't  just  get  it 

"Q.  I  say,  as  you  understood,  he  was  in  the  employ  ot  the  Darling 
Company  when  he  dropped  this  radiator?     A.  Yes. 
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"Q.  And  that  was  one  of  the  things  that  you  saw  affected  his  mind 
at  the  time  of  his  illness?^  A.  Yes;  yes;  it  had  a  marked  effect  upon 
his  mind  and  nervous  condition.    *    *    * 

''Q.  Well,  that  didn't  cause  death,  4id  it.  Doctor?  A.  What  wis 
that? 

**Q.  The  effect  that  this  radiator—  A.  That,  of  itself,  I  don't  think 
did.  That  was  simply  a  contributory  cause  of  his  condition  at  the  time 
of  death,  in  my  opinion. 

'*Q.  Well  now,  let's  see,  in  what  way  would  that  be  a  contributory 
cause.  What  portion— how  would  it  affect  the  brain,  Doctbr?  A  It 
would  induce  increased  congestign  and  excitation  of  the  brain. 

"Q.  What  portion?  A.  Just  as  if  you  already  had  a  felon  on  the 
hand,  and  you  hurt  that,  you  would  increase  the  irritation  and  the  pain, 
and  aggravate  the  general  condition;  and  that  would  irritate  the  brain, 
in  my  opinion,  in  the  same  wa"*. 

"Q.  Well^  now  Doctor,  do  'you  profess  to  be  a  specialist  on  the 
brain?    A.  I  don't 

**Q.  Do  you  profess  to  advise  accurately  and  definitely  with  ref- 
erence to  what  enect,  if  any,  the  incident  of  the  radiator  wouU  have 
upon  this  deceased;  that  is,  from  a  medical  and  from  a  scientific  stand- 
point? A.  Why,  I  am  no  specialist  at  all,  but  I  ant  positive  as  to  the 
tffect  that  would  produce  a  condition  of  that  kind  shock  to  the  system, 
have  seen  a  ^reat  many  times  in  people  that  were  sick,  if  there  was  a 
nervoiis  excitement    *    *    * 

"Q.  So  in  this  case  you  are  not  testif3ring  that  it  had  been  irritated 
or  that  it  wks  irritated  by  this  fall,  are  you,  Doctor?  A.  No;  I  am  not,, 
except  that'  it  produced  an  increased  nervous  excitation. 

"Q.  But  that  would  hot  be  tihe  proximate,  cause  of  death,  would  it? 
A.  Not  the  proximate  cause;    No ;     if  it  were  any  cause. 

''Q.  And  it  is  possible,  too.  Doctor,  that  that  fall  sbould  be  dis- 
sociated— ^the  falling  of  the  radiator  should  be  dis90ciated  absolutely 
with  the  cause  of  death  in  this  case?  I. say,  that  is.possiUe,  too?  A. 
Oh,  it  might  be  possible.  I  judged  that  it  was,  that  it  had  a  bearing  on 
the  case  simply  from  the  fact  that  it  was  on  his  mind,  and  talking  of 
that  cmistantly  in  delirium,  and  even  when  awake,  and  he  seemed  very 
much  worried  and  nervotts  over  the  accident.  I  had  no  doubt  but  wh»t 
that  had  a  bearing  on  his  condition: 

"Q.  You  mean  a  bearing  on  his  nervous  condition?  A.  On  his 
nervous  condition,  and  of  course  my  opinion  was  that  there  was  already 
a  nervous  irritation  there. 

''Q.  What  caused  that?  A.  I  don't  know,  if  yoo*  want  my  opinion. 
That  oiMuion  was  based  on  the  history- 1  got  of  the  conditions  under 
whidi  he  woH  J,  that  his  health  became  deteriorated,  and  the  condition 
deyelopinF  ^t  fhat  time  excited  that  and  brought  about  the  culmination. 

"Q.  W^ell,  Doctof ,  can  you  state  that  that  accident,  the  falling  of  a 
radiator — state  positively  that  that  had  anything  to  do  with  his  nervoas 
temperament?  Isn't  it  possible,  in  other  words,  that  a  man  who 'was 
extremely  nervous,  and  who  had  been  in  failing  health  for  several 
months,  jUst  gradually  got  worse?  A.  I  had  every  reason,  fron*  the 
conditions  existing— what  I  saw— to  believe  that  did  have  an  influence  and 
bearing.  I  wouldn't  say  that  it  was  not  possible  that  it  did  hot  have^ 
but  I  have  no  doubt  in  my  own  mind,  from  what  I  observed,  that  it 
had."        ' 

Drs.  Miller  and  Tewett  in  answer  to  hypothetical  questions  expres- 
sed the  opinion  that  the  shock. was  the  final  and  real  cause  of  Mr.  Klein's 
death. 

The  important  question,  is:  Did. Mr.  Klein  come  to  his  death  by 
reason  of  an  accident  within  the  meaning  of  the  Employers'  Liability 
Law?  Wc^hink  the  case  of  Nelson  v.  Crawford,  supra^  cited  by  coun- 
sel for  appellant,  is  not  in  point  as  a  reading  of  the  opmion  will  show: 
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The  case  before  us  ts  based  upon  the  employers*  liability  statute.  There 
are,  many  definitions  of  the  word  ^'accident"  in  Words  and  Phrases,  First 
Series,  vol.  1.    We  quote  some  of  tiiem: 

** 'Accidental'  means  happening  by  chance,  or  unexpectedly  taking 
place  not  according  to  the  usual  course  of  events;  casual;  fortuitous. 
We  speak  of  a  thing  as  accidental  when  it  falls  to  us  by  chance,  and  not 
in  the  regular  course  of  things,  as  an  accidental  >  meeting,  accidental 
advantage,'  etc.  North  American  Life  &  Accident  Ins.  Co.  v.  Burroughs, 
.69  Pa.  (19  P.  F.  Smith)  43,  51,  8  Am.  Rep,  212. 

'*An  'accident'  is  an  event  happening  without  the  concurrence  or  the 
the  will  of  tibe  person  by  whose  agency  it  was  caused;  any  event  that 
takes  place  without  one's  foresight  or  expectation;  anything  occurring 
unexpectedly  or  without  known  or  assignable  cause;  that  which  happens 
witfiout  one's  direct  intention.  The  oi^iosite  of  accident  is  design,  vcli- 
tion,  intent  iEtna  Life  Ins.  Co.  v.  Vandecar,  86  Fed.  282,  285,  30  C.  C. 
A.  48.    *    *    * 

''An  'accident*  is  the  happening  of  an  event  without  the  design  and 
aid  of  the  person,  and  which  is  unforeseen.  Paul  v.  Travelers'  Ins.  Co., 
112  N.  Y.  472,  478,  20  N.  E.  347,  3  L.  R.  A.  443,  8  Am.  St  Rep.  758; 
Williams  v.  United  States  Mut  Ace  Ass'n,  60  Hun,  580,  14  N.  Y.  Supp. 
728,  730;  Guldenkirch  v.  Same  (N.  Y.  City  Qt)  5  N.  Y.  Supp.  428,  430; 
iEtna  Life  Ins.  Co.  v.  Vandecar,  86  Fed.  282,  285,  30  C.  C.  A.  48. 

".\n  'accident'  is  any  event  which  UiJiats  place  without  the  foresight 
or  expectation  of  the  person  acted  upon  or  affected  by  the  event  Crandal 
V.  Accident  Ins.  Co.  (C.  C)  27  Fed.  40.  41;  Ripley  v.  Railway  Passen- 
gers' Assur.  Co.,  20  Fed.  Cas.  823,  825,  No.  11,854;  Providence  Life  Ins. 
•  ft  Inv.  Co.  V.  Martin,  32  Md.  210,  315;  United  States  Mut  Ace.  Ass'n  v. 
Hubbell,  56  Ohio  St  516,  47  N.  E.  544,  546,  40  L.  R.  A.  453.    ♦    ♦    ♦ 

"According  to  lexicograi^ers,  an  'accident',  is  a  sudden,  unforeseen, 
and  unexpected  event.  It  has  been  held  by  courts,  adopting  this  or  any 
similar  definition,  that,  where  a  man  is  killed  by  robbers,  this  was  a 
case  of  death  by  'accident,'  in  ^  sense  in  which  tl|at  word  is  used  in 
accident  insurance  policies.  ScT^oo,  it  has  been  held  that  death  from  a 
Mow  struck  by  one  who  ha^  attempted  to  blackmail  the  assured  was  an 
accident  covered  by  an  accident  insurance  policy.  In  these  and  in  all 
like  cases  in  which  death  occurs  by  violent  means,  external  to  the  man, 
and  against  or  without  intention  or  concurrence  of  will  on  the  part  of 
the  man,  death  may  probably  be  called  an  accident.  A  learned  and 
laborious  writer  states  the  true  rule  for  determining  whether  injuries 
are  accidental.  With  great  simplicity,  clearness  and  strength,  Biddle 
says:  'An  injury  may  be  said  objectively  to  be  accidental,  &ugh  sul>- 
jectively  it  is  not,  and  if  it  occurs  without  the  agency  of  the  insured 
it  may  logically  be  termed  "accidental,"  though  it  was  brought  about 
designedly  by  another  person.'  Fidelity  &  Casualty  Co.  v.  Johnson,  17 
South.  2,  3,  72  Miss.  333,  30  L.  R.  A.  206,  citing  Bid.  Ins.  vol.  2,  p.  780." 

In  Johnson  v.  Fidelity  &  Casualty  (x).^  184  Mich.  407,  151  N.  W. 
596,  L.  K.  A.  1916A,  475,  it  was  held  (we  quote  from  the  opinion) : 

"It  is  said  death  as  the  result  of  ptomaine  poisoning  does  not  create 
hability  under  this  policy,  counsel  citing  American  Accident  Co.  v.  Rei- 
gart,  92  Ky.  142,  17  S.  W.  280,  and  Bacon  v.  Accident  Ass'n,  123  N.  Y. 
304,  -25.  N.  E.  399,  20  Am.  St  Rep.  748.  The  first  of  these  citations  re- 
•  lates  to'  the  improper  taking  of  an  appeal  and  is  not  in  point.  The  second 
case  is  distinguishable  and  is  not  controlling.  The  instant  case  is  more 
like  Paul.  Adm'r,  v.  Insurance  Co.,  112  N.  Y.  472.  20  N.  E.  347,  3  L.  R. 
A.  443,  8  Am,  St  Rep.  758,  where  the  liability  of  the  company  was  sus- 
tained. No  question  would  be  raised  .here,  I  take  it,  if  the  assured  by 
mistake  had  taken  carbolic  acid,  whin  he  intended  to  take  a  helpful 
medicine.  Travelers'  Insurance  Co.  v.  Dunlap,  160  111.  642,  43  N;  E. 
765,  52  Am.  St  Rep.  355.  Why,  then,  should  it  be  said  there  is  no  lia- 
bility when  the  assured,  intending  to  take  nourishing  food,  in  fact  took 
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tainted  food,  which  resalted  in  ptomaine  poisoning  and  death?  See 
Vance  on  Insurance,  pp.  570,  576,  and  notes.  Kidiards  on  Insurance  Law, 
§  386,  and  notes;  1  Am.  ft  Eng,  Enc.  of  Lslw,  p.  372,  and  page  29A; 
Freeman  v.  Accident  Ass'n,  156  Mass.  351  (30  N.  E.  1013,  17  L.  R.  A. 
253);  Jiroch  v.  Insurance  Co;,  145  Mich.  375  (W  N.  W.  728)." 

See  Rayner  v.  Slight  Furniture  Co.,  180  Mien.  168,  146  N.  W.  665. 
L.  R.  A.  1916A,  22,  Ann.  Cas.  1916A,  386;  Ramlow  v.  Moon  Lake  Ice 
Ca,  192  Mich.  505,  158  N.  W.  1027,  L.  R.  A.  1916F,  955;  Schroetke  v. 
Jackson-Church  Co.,  193  Mich.  616.  160  N.  W.  383.  L.  R.  A.  1917D.  64, 

In  the  instant  case  Mr.  Klein  could  not  anticipate  that,  when  he  re- 
moved the  register,  it  would  slip  from  his  hand,  nor  could  he  anticipate 
it  would  hit  a  fellow  employee,  rendering  him  unconscious  nor  couk!  he 
anticipate  that  he  himself  would  receive  a  shock  which  would  so  affect 
him  in  his  weakened  condition  that  he  would  as  a  result  thereof  pass 
away  in  less  than  three  weeks.  This,  however,  was  just  what  happened 
in  the  opinion  of  the  attending  physician  and  the  other  doctors.  This 
also  was  the  conclusion  of  the  industrial  Accident  Board. 

Some  of  the  cases  holding  that  the  findings  of  fact  made  by  the  In- 
dustrial Accident  Board,  acting  within  its  powers,  shall,  in  the  absence  of 
fraud,  be  conclusive,  are  Jendrus  v.  Detroit  Products  Co.,  178  Mich,  273, 
144  N.  W.  563,  L.  R.  A.  1916A,  381,  Ann.  Cas.  1915D,  476;  Rayner  v. 
Slight  Furniture  Co.,  180  Mich.  170,  146  N.  W.  665,  L.  R.  A.  1916A,  22. 
Ann.  Cas.  1916A,  386;  Bayne  v.  Riverside  Storage  Co.,  181  Mich.  38a 
148  N.  W.  412;  Rock  v.  Whittlesberger,  181  Mk:h.  468,  148  N.  W.  247, 
Ann.  Cas.  1916C,  771;  Hills  v.  Blair,  182  Mich.  26,  148  N.  W.  243; 
Estate  of  Beckwith  v.  Spooner,  183  Mich.  332.  149  N.  W.  971,  Ann.  Cas. 
1916E,  886;  Redfield  v.  Compensation  Ins.  Co.,  183  Mich.  638,  150  N.  W. 
362;  Paton  v.  Port  Huron  Engine  &  Thresher  Co..  214  Mich.  130,  182 
N.  W.  639. 

One  other  question  requires  attention.  Counsel  say  the  compensation 
should  not  commence  with  January  15,  1920.     We  quote: 

"If  it  be  held  that  radiator  incident  and  circumstances  surrounding 
the  same  amounted  to  an  accident  withidsthe  meaning  of  the  Compensa- 
tion Law,  which  resulted  in  the  death  of  deceased,  compensation  should 
have  been  directed  for  a  period  of  300  weeks  from  December  29,  1919." 

Counsel  for  claimant  acquiesce  in  the  change,  and  it  may  be  made. 

In  all  other  respects  the  award  is  affirmed,  with  costs  to  the  appel- 
lees. 

Steere,  Sharpe,  Clark,  and  Bird,  JJ.,  concurred  with  Moore,  J. 
The  late  Justice  Stone  took  no  part  in  this  decision. 

WiEST,  J.  (concurring).  At  first  I  was  inclined  to  disagree  with 
Mr.  Justice  Moore,  but  upon  reflection  I  am  convinced  he  is  right. 

An  accident  happened  in  which  the  deceased  was  an  actor,  and  the 
shock  to  him  was.  so  acute  and  so  depressed  his  vital  forces  as  to  kill 
him.  We  must  not  overlook  man's  nervous  system  and  mental  makeup 
and  their  intimate  relation  to  his  vital  forces. 

This  man  died  because  his  vital  forces  could  not  meet  and  withstand 
the  acute  depression  occasioned  by  what  he  had  done  in  the  course  of 
his  employment  The  injury  to  him  was  no  less  leal  and  fatal  in  'ts 
consequences  than  a- mortal  wound.  "Accidents,"  within  the  comprehen- 
sion of  the  Workmen's  Compensation  Law,  include  all  accklents  actiona- 
ble at  law  and  all  former  nonactionable  accidents,  except  in  case  of  in- 
tentional and  willful  misconduct  on  the  part  of  the  employee. 

Fellows,  C.  J.,  and  Clark,  J.,  concurred  with  Wiest  J. 
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McCartney  et  al.  v.  wood-temple  co.  et  al.    (No.  20.) 

(Supreme  Court  of   Michigan.     March  31,   1922.) 
187  Northwestern  Reporter,  ?Sl: 

1.  MASTER   AND    SERVANT   —   FINDING    ON    EVIDENCE    IN 

COMPENSATION  CASE  CONCLUSIVE. 

On  review  by  certiorari  of  an  award  under  the  Workmen's  Compen- 
sation Law,  if  there  is  any  legal  evidence  sustaining  the  finding,  the  Su- 
preme Court  is  not  at  liberty  to  set  it  aside. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2,  MASTER  AND  SERVANT— EMPLOYER'S  REPORT  OF  ACCI- 

DENT HELD  TO  SUPPORT  FINDING  OF  INJURY  "ARISING 
OUT  OF  AND  IN  THE  COURSE  OF  EMPLOYMENT." 
In  proceedings  under  the  Workmen's  Compensation  Law  to  recover 
compensation  for  the  death  of  a  printer  caused  by  blood  poisoning  from 
a  finger  cut,  the  employer's  report  to  the  Department  of  Labor,  stating 
that  the  place  of  accident  was  in  the  employer's  job  rooms,  and  that  the 
cause  and  manner  of  the  accident  was  a  cut  on  the  finger  and  infection 
.from  handling  type,  held  to  constitute  prima  facie  evidence  that  the  ac- 
cident arose  out  of  and  in  the  course  of  the  employment  and  to  furnish 
lej^al  support  for  such  a  finding. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 
(For  other  definitions,   see  Words   and   Phrases,   First  and   Second 
Scries,  Course  of  Employment.) 

Certiorari  to  Department  of  Labor  and  Industry. 

Application  by  Kuby  R-  McCartney  and  others  for  compensation 
under  the  Workmen's  Compensation  Law,  opposed,  by  the  Wood-Temple 
Company,  employer,  and  the  Ocean  Accident.  &  Guarantee  Corporation, 
Limited,  insurer.  An  award  was  made  and  affirmed  by  the  Department 
of  Labor  and .  Industry  and  the  employer  and  insurer  bring  certiorari. 
Affirmed. 

Argued  before  Fellows,  C.  J.,  and  Wiest,  Stone,  Clark,  Bird,  Sharpe, 
Moore,  and  Steere,  JJ. 

Vandeveer  &.  Foster,  of  Detroit,  for  appellants. 
R.  W.Nebel,  of  Munising,  for  appellees. 

WiEST,  J.  George  McCartney  was  a  printer  in  the  employ  of  the 
Wood-Temple  Company  at  Munising,  Mich.  On  January  28,  1921,  he 
became  so  ill  from  a  streptococcic  infection  originating  from  a  small  cut 
in  the  index  finger  of  his  right  hand  that  he  quit  work  and  took  to  his 
bed,  and  on  March  19,  1921,  he  died  frpm  septicaemia,  or  blood  poisoning. 
A  claim  for  compensation  under  the  Workmen's  Compensation  Law 
(Pub.  Acts  [Ex.  Sess.]  1912,  No.  10)  was  made  against  the  Wood-Temple 
Company,  on  the  ground  that  the  injupr  to  his  finger,  the  seat  of  the 
infection,  was  the  result  of  an  accident  arising  out  of  and  in  the  course 
of  his  employment 

An  «rbitretk>n  award  was  affirmed  by  the  Department  of  Labor  and 
Industry.  and»  the  case  is  here  for  review  on  writ  of  certiorari ;  defend- 
ants claiming  that  the  evidence  wholly   failed  to  show  the  injury  was 

.  received  out  of  and  in  the  course  of  the  emplojmient 

^         The  Wood-Temple  Company,  by  Arthur  D.  Wood,  manager,  made 
two  reports  to  the  Department  of  Labor  and  Industry.     In  the  first  of 
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which,  dated  February  2'  1921,  it  was  stated  that  the  date  of  the  acci- 
dent was  "Janqary  22,  1921/'  and  the  i^ace,  the  '*new8  and  job  rootDs," 
and  the  cause  and  manner  of  accident,  *'cut  on  index  finger — infectioa  of 
finger  and  right  arm."  In  the  second  report, .  dated  March  10,  1921,  it 
was  stated,  date  of  accident,  "^J^nuarv  28,  1921,"  place  of  acddent, 
''newspaper  office/'  cause  and  manner  of,  accident,  '^infectton,"  nature  and 
extent  of  injury,  "infection  from  handling  type." 

In  affirming  the  arbitration  award  the  commission  reviewed  the  evi- 
dence and  held  that  the  accident  arose  'OUt  of  and  in  the  course  of  the 
employment  of  the  deceased. 

[1]  This  holding  is  attacked  on  the  ground  that  there  was  no  testi- 
mony given  by  any  witness  showing  that  the  accident  was  received  while 
the  deceased  was  working  in  the  printing  office.  If  there  was  any  leg:^ 
evidence  sustaining  the  finding,  we  are  not  at  liberty  to  set  it  aside. 

[2]  The  reports  made  by  the  employer  and  filed  with  the  Depart- 
ment, as  required  by  law,  appear  to  have  been  made  after  investigation 
by  Mr.  Wood,  and  after  he  had  had  ample  opportunity  to  satisfy  himself 
of  the  facts,  and  tmder  our  holdings  such  reports  furnished  prima  fade 
evidence  that  the  accident  arose  out  of  and  in  the  course  of  the  employ- 
ment of  Mr.  McCartney. 

A  reading  of  the  testimony  discloses  that  Mr.  Wood  not  only  talked 
with  Mr.  McCartney,  but  also  with  the  attending  physician,  and  that  he 
worked  in  the  printing  office  with  Mr.  McCartney.  He  was  .well  aware 
of  the  fact  that  in  handling  the  material  in  the  office  cuts  upon  die 
hands  were  of  frequent  occurrence. 

The  testimony  without  the  aid  of  the  reports  would  probably  bring 
:he  case  within  Hubbard  v.  Republic  Motor  Truck  Co.,  216  Mich.  358, 
185  N.  W.  715  but  the  reports  of  the  employer  constituted  prima  facie 
evidence  of  the  accident  and  that  it  arose  out  of  and  in  the  course  ot 
the  employment  Such  reports  furnished  legal  support  for  the  finding 
that  the. accident  arose  out  of  and  in  the  course  of  the  employment 
Reck  v.  Whittlesberger,  181  Mich.  463,  148  N.  W.  247,  Ann.  Cas.  1916C, 
771 ;  Ginsberg  v.  Burroughs  Adding  Machine  Co.,  204  Mich.  130,  17D  N. 
W.  15. 

The  award  is  affirmed. 

The  late  Justice  Stone  took  no  part  in  this  dedtioa. 


McGEE  V.  COLUMBIA  BODY  CO.  et  al.  (No.  25.) 

(Supreme  Court  of  Michigan.     March  30,  1922.) 

187  Northwestern  Reporter,  270. 

1.  MASTER  AND  SERVANT  —  AMENDMENT  TO  COMPENSA- 
TION ACT  VALID. 

Pub.  Acts  1919,  No.  64,  amending  the  Compensjsitipn  Adt,.is  constitu- 
tional. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  347.) 

Z  MASTER  AND  SERVANT  —  HNDING  IN  FAVOR  OF  WIFE 
CLAIMING  COMPENSATION  AS  DEPENDENT  SUSTAINED. 
In    a    proceeding    under    the    Workmen's    Con4>ensation    Act,^  as 

amended  by  Pub.  Acts  1919,  No.  64,  evidence  held  to  sustain*  a  findiiy 

that  ai^cant  was  living  apart  from  her  husband  at  the  time  of  his 

decease  for  justifiable  cause. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [5}.) 
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Certiorari  to  the  Department  of  Labor  and  Industry. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Josephine 
McGee,  opposed  by  the  Columbia  Body  Company  and  another.  Award 
for  plaintiff,  and  defendants  bring  certiorari.     Affirmed. 

Argued  before  Fellows,  C  J.,  and  Wiest,  Stone,  Clark,  Bird,  Sharpc, 
Moore,  and  Steere,  JJ. 

Beaumont,  Smith  &  Harris,  of  Detroit  (Hal  H.  Smith  and  Albert  £. 
Meder,  both  of  Detroit,  of  counsel),  for  appellants. 

Anderson,  Wikox,  Lacy  &  Lawson,  of  Detroit,  for  appellee. 

Sharpe,  J  Two  of  the  questions  considered  in  Kirklcy  v.  Baking 
Co.  (decided  Fel.  8,  1922)  217  Mich.  307,  186  N.  W.  482,  are  presented 
on  this  record: 

(1)  Was  the  applicant  living  apart  from  her  husband  at  the  time  of 
his  decease  for  justifiable  cause? 

(2)  Is  the  amendment  (Act  No.  64,  Public  Acts  of  1919)  constitu- 
tional ? 

[1]  We  gave  consideration  to  the  brief  and  argument  of  counsel  for 
the  defendants  in  this  case  in  deciding  the  Kirkley^  Case.  What  was 
there  said  disposes  of  the  second  question  and  the  reasoning  employed 
applies  to  the  first.  The  facts,  however,  are  somewhat  different.  The 
applicant  and  the  deceased  had  been  married  about  35  years.  He  left 
her  about  22  years  before  his  death  to  seek  employment  in  another  city. 
She  testified: 

'*He  sakl  he  would  go  to  look  for  a  job  first,  and  if  he  would  get 
work,  why,  he  would  come  back  after  her." 

He  returned  after  about  6  years  and  staye^  a  few  months.  His 
next  visit  was  about  4  years  later,  when  he  stayed  but  a  few  days.  On 
each  of  these  occasions,  marital  relations  were  resumed.  When  he  left 
the  last  time,  he  requested  her  to  return  with  him,  and  she  consented 
to  do  so  as  soon  as  he  had  a  home  for  her  to  live  in.  She  was  at  all 
times  ready  and  willing  to  go  and  live  with  him,  and  she  so  informed 
him.  She  did  not  take  any  proceedings  to  compel  him  to  support  her 
"because  she  thought  he  would  always  come  back,"  "she  lived  in  hopes." 
His  contributions  to  her  support  were  but  a  few  dollars  occasionally. 

[2]  There  is  nothing  in  this  record  to  indicate  that  the  applicant  was 
living  apart  from  her  husband  with  her  consent,  or  that  she  was  in  any 
way  to  blame  for  their  separation.  The  proofs  support  the  finding  that 
she  was  living  apart  from  him  for  justifiable  cause. 

The  award  is  affirmed. 

The  late  Justice  Stone  took  no  part  in  this  decision. 


ODLE  v.  CHARCOAL  IRON  CO:  OF  AMERICA  et  au     (No.  16.) 

(Supreme  Court  of  Michigan.     MarcA  30,  1922.) 

187  Northwestern  Reporter,  243. 

1.  MASTER  AND  SERVANT— CONTRIBUTION  BY  COMPENSA- 
TIO^  CLAIMANT  FOR  HOSPITAL  SERVICE'  HELD  WITH- 
OUT  WEIGHT  IN  DETERMINING  RELATION. 
Where  a  physician  who  conducted  his  own  Jiospital  had  arranged 
with  the  employees  of  a  corporation  to  furnish  medical  and  hospital  ser- 
vices in  return  for  payments  by  .the  employees  of  monthly  assesraieiltSk 
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the  facts  that  compensation  claimant  had  paid  the  assessments  and  that 
the  corporation  encouraged  the  plan  have  no  weight  in  determinmg 
whether  he  was  an  employee  of  the  corporation  or  an  independent  con- 
tractor. 

*  (For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 

2.  MASTER  AND  SERVANT  —  COMPENSATION  CLAIMANT 
bKIDDING  LOGS  HELD  "INDEPENDENT  CONTRACTOR." 
AND  NOT  '^EMPLOYEE." 

Where  compensation  claimant  was,  at  the  time  of  his  injury,  skid- 
ding logs  from  a  swamp  id  a  railroad,  under  an  arrangement  'whereby 
he  was  given  a  certain  tract  from  which  to  skid  the  logs  and  was  paid 
for  those  delivered,  selecting  his  working  hours  and  assistants,  and  fur- 
nishing his  own  horses  and  selecting  the  particular  method  of  doing  the 
work,  he  was  an  independent  contractor,  and  not  an  employee,  though 
the  party  for  whom .  the  work  was  being  done  reserved  the  right  to  re- 
quire prompt  performance  of  the  work  or  to  terminate  the  arrangement, 
and  also  reserved  the  right  to  inspect  the  logs  delivered. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 
(For  other   definitions,   see  Words   and   Phrases,   First   and    Second 
Series,  Employee;  Independent  Contractor.) 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  (Pub.  Acts 
Ex.  Sess.  1912,  No.  10)  by  George  Odie,  employee,  to  recover  compen- 
sation for  injuries,  opposed  by  the  Charcoal  Iron  Company  of  America, 
employer,  and  the  Michigan  Mutual  Liability  Company,  insurer.  Com- 
peUbation  was  awarded  by  the  Industrial  Accident  Board,  and  the  em- 
ployer and  insurer  bring  certiorari.     Award  vacated. 

Argued  before  Fellows,  C.  J.,  and  Wiest,  Stone,  Clark,  Bird,  Sharpc, 
Moore,  and  Steere,  JJ. 

Beaumont.  Smith  &  Harris,  of  Detroit   (Hal  H.   Smith,  and  Albert 
E.  Meder,  both  of  Detroit,  of  counsel),  for  appellants. 
William  S.  Baird,  of  Bessemer,  for  appellee. 

Clark,  J.  Certiorari  to  the  Industrial  Accident  Board.  Was  the 
plaintiff  an  employee  or  an  independent  contractor  at  the  time  he  suf^ 
fered  the  accidental  personal  injury?  If  the  former  the  award  must  be 
affirmed,  and  if  the  latter  it  must  be  vacated. 

Plaintiff  using  his  horse  and  harness  and  assisted  by  his  son,  was 
skidding  cedar  for  the  defendant.  Charcoal  Iron  Company,  under  an 
agreement  of  which  defendant's  chief  clerk  testified: 

"Q.  Mr.  Graham, .  do  you  know  the  nature  of  the  contract  and  the 
method  of  payment  of  the  jobbers  who  do  the  jobbing  work  for  the 
Charcoal  Iron  Company?     A.  Yes,  sir. 

*'Q.  What  is  the  method  in  which  that's  handled?  A.  In  this  parti- 
cular case,  this  man  was  on  for  a  skidding  contract,  skidding  cedar  poles;, 
a  certain  portion  of  the  country  to  go  over  and  that  was.  allotted  to  him 
to  go  over,  and  he  goes  and  takes  the  poles  out  as  he  comes  to  them; 
drags  the  stump  out  to  the  sidings  and  he  receives  his  pay  every  time  he 
checks  up.  We  used  to  endeavor  to  check  up  once  a  month,  only  that 
brought  out  was  paid  for,  the  different  pieces,  and  all  sizes  and  pieces. 

"Q.  He  is  paid  on  the  basis  of  what  he  places  on?    A.  Yes. 

"Q.  Is  he  assigned  a  certain  section?     A.  Yes. 

^'Q.  Can  he  employ  others  to  help  him,  if  he  wishes?  A.  He  cin; 
yes,  sir. 
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"Q.  These  men  are  never  paid  by  the  Charcoal  Iron  Company?  A. 
Not  without  th€  contract  would  ask  them  to  pay. 

'*Q.  What  would  be  the  reason  to  have  these  men  paid  by  them^ 
selves?  A.  The  only  idea  is  that  if  the  job  be  a  big  one  he  may  have  to 
have  help.  Some  get  along  well  and  others  don't  They  probably 
wouldn't  depend  on  their  employer  and  would  come  to.  the  ofl&ce  force 
and  ask  them  to  help  them  out 

"Q.  There's  no  contract  of  employment  between  the  company  and 
the  men  in  the  case?  A.  No. 

**Q%  Was  there  any  contract  of  employment .  between  the  company 
and  the  son  of  George  Odk?    A.  No.  sir. 

**Q.  In  respect  to  these  camps,  is  there  any  regulations  in  regard  to 
the  hours  of  labor;  report  at  a  certain  time?  A..  No;  no  particular  time 
at  all. 

**Q.  Is  there  any  one  from  the  company  who  regulates  just  how  they 
shall  make  their  roads?     A.  Use  their  own  judgment. 

**Q.  Any  one  to  say  which  road  or  pole  first?  A.  No;  up  to  the 
fellow  that's  skidding. 

"Q.  Has  to  get  it  out  to  the  side?    A.  Yes. 

"Q.  Has  to  come  up  to  schedule?     A.  Yes,  sir. 

"Q.  If  it  isn't  up  to  specifications,  he's  docked?  A.  There  isn't  much' 
docking  jn  the  skidding  proposition  because  it  cost  the  skidder  as  much 
to  skid  a  pole — could  be  docked  at  any  time. 

*'Q.  Who  furnished  the  tools,  etc.,  that  this  work  was  done  with? 
A.  In  this  case,  Mr.  Odle  had  his  own  horse  and  harness  the  short  na- 
ture of  his  own  outfit,  all  he  needed,  an-  axe,  tongs,  a  chain  or  two.  At 
the  camps,  they  are  very  lenient  with  these  men*  and  could  always  borrow 
anything. 

*'Q.  They  were  loaned  to  thegi?     A.  Just  loaned  him  whatever— r 

"Q.  Was  there  'any  foreman  directly  over  this  man?  A.  Well,  of 
course  he  worked  under  a  foreman,  but  this  foreman  never  interfered 
with  him,  and  if  he  was  getting  out  stuff  enough  to  be  showing  he  was 
making  enough  headway;  if  he  was  doing  fairly  well,  there  was  nothing 
said,  but  if  very  little,  probably  jacked  up  about  it;  would  have  to  hustle 
a  little. 

**Q.  What  was  desired  by  the  company?  Was  it  the  clearing  of  the 
section  and  the  placing  of  these  pities?  A.  Getting  these  poles  and  posts 
out  on  the  track,  where  they  could  be  loaded,  the  sooner  the  better. 

"Q..  You  ha<|  no  interest  in  what  kind  of  a  horse  or?  A.  No,  noth- 
ing at  all;  used  anything  he  wanted  to. 

**Q.  Hired  as  many  men  as  he  wanted  to?     A.  Yes. 

"Q.  Could  he  use  a  sleigh  if  he  wanted  to?  A.  Sleigh,  drays.  Some 
of  the  contractors  do  in  .the  winter  time.  Some  w.ork  is  only  short  stuff, 
when  they  probably  use  a  dray  and  skid  it  out;  but  the  jobber  uses  his 
own  methods  of  getting:  it  out;  up  to  him.    ♦    ♦    * 

"A.  As  far  ^s  Mr.  Odle's  case  was  specified,  he  was  shown  a  piece 
of  track  or  swamp  to  clear  up.  He  could  take  that  out  along  the  track 
as  he  saw  fit.  The  company  had  the  right  to  let  *him  go  any  time  they 
wanted  to.  It's  only  a  matter  to  get  what's  already  cut  there  and  clean 
it  up.  His  work  goes  through  this  skidding  and  if  it  ain't  all  cleaned 
up,  if  not  cleared,  he  docks  Wm. 

"Mr.  Baird.  If  Mr.  Odle  had  not  been  handling  that  work  to  the  sat- 
isfaction of  the  company,  they  would  simply  discharge  him?     A.  Yes." 

Plaintiff  testified:  ^ 

**Q.  Your  boy  worked  with  you?     A.  Yes.  sir. 

**Q.  Who  ps^id  the  boy?    A.  The  check  was  always  made  out  to  me. 

"Q-  Who  owned  the  horse  that  you  worked  with?     A.  I  did. 

"Q.  So  that  this  amount  that  you  were  getting  there,  waS  for  your- 
•elf  and  the  horse,  was  it?     A.  Yet,  and  the  boy.    *    *    * 
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You  fed  this  horse  yourself?    Kept  it  at  home?    A.  Yes. 
_    Did  you  have  any  tools  there  besides  the  hofse  and  harness?    A 
Had  an  axe;  not  my  own;  had  to  get  it  from  the  company. 

'*Q.  Using  your  own  most  of  the  time?    A.  Pretty  much. 

"Q.  What  was  the  boy  doing?    A.  Dig  the  stump  up;  drag  it  out 

"Q.  These  scalers  you  said  put  you  to  work— did  they  lay  out  a 
strip  for  you  to  work  in?  A.  It  would  be  in  a  little  swamp.  I  wouM 
go  and  skid  it  out;  didn't  matter  if  a  large  or  small  amount 

''Q.  You  dragged  that  ak>ng  the  track  so  it  could  be  loaded  on  the 
cars?    A.  Yes. 

"Q.  The  company  paid  you  so  much  for  each  length  of  pole?  A 
They  did. 

"Q.  If  that  material  that  came  out  didn't  come  up  to  schedule,  what 
was  (k>ne  then?  You  wouldn't  get  paid  for  it?  A  .Unless  cut  it  off. 
There  wasn't  very  mudi'of  that;  very  few  pieces. 

"Q.  Did  your  boy  always  work  with  you,  every  day?  A.  No,  not 
every  -day;  made  it  three  or  four  days  by  myself. 

"Q.  WJiat  time  did  you  have  to  go  to  work?  A.  Usually,  any  time, 
we  took  out 

"Q-  They  didn't  demand  that  yoii  be  there  at  6:J0?    A.  No. 

*'Q.  What  time  did  you  stop  work  in  the  evening?  A.  Any  time  they 
turned  in.  we  hitdied  up  too. 

"Q.  They  didn't  demand  any  certain  hours?     A.  No. 

"Q.  The  hours  of  labor  were  not  strictly  regulated?  A.  If  we  neg- 
lected to  go  out  I  got  a  calling  down  for  it 

''Q.  In  other  words,  they  wanted  the  work  dpne,  but  didn't  demand 
any  specific  hours  of  labor  from  you?  A«  The  only  thing;  wasn't  any 
strain  about  my  being  there  on  time." 

[1]  A  physician  conducted  a  hospital,  his  own  enterprise  and  agreed 
with  the  employees  of  the  enlployer  to  furnish  certain  medical  and  hos- 
pital service  in  return  for  the  payment  by  the  employees  of  monthly  as- 
sessments. This  plan  was  encouraged  by  the  employer.  The  plaintiff 
paid  assessments.  That  fact  and  that  employer  encouraged  the  plan 
have  no  weight  in  determining  the  relation  between  the  parties. 

[2]  It  appears  from  the  testimony  quoted,  that  the  contract  did  not 
require  the  personal  service  of  plaintiff.  It  could  be  performed  by  sub- 
stitutes and  assistants  chosen  by  him.  It  did  not  give  the  defendant  the 
right  to  control  either  the  .men  or  the  means  in  cartying  it  out  It 
gave  a  definite  job,  a  definite  imd  eicclusive  right  to  skid  out  the  timber 
on  a  definite  area,  *'a  little  swamp"  or,  ''a  certain  portion  of  the  coun- 
try." Payments  were  made  to  plaintiff  alone.  He  used  his  own  horse 
and  harness.  His  hours  were  not  definite^  True,  the  defendant  sought 
prompt  performance  of  the  contract,  and  to  that  end  and  to  protect  it^ 
timber,  reserved  the  ri«rht  to  terminate  the  contract,  or  to  discharge  plain«> 
tiff  as  it  was  said.  Too,  it  had  the  right  of  inspection,  and,  as  was  said 
in  £4irleton  v.  Foundry  ft  Machine  Products  Co.,  199  Mich.  148,  165  N. 
W.  816: 

"Hcr  in  following  an  independent  business,  undertook  to  do  a  spe- 
cific job  of  work  in  his  own  way,  with  his  own  men,  and  his  own  appli* 
ances,  without  submitting  himself  to  control  as  to  petty  detail  as  would 
an  empk>yee;  any  suggestion  that  came  from  defendant  was  advisory 
only,  without  the  absolute  right  of  interference;  any  supervision  had  to 
do  only  with  ultimate  results." 

Counsel  for  plaintiff  contends  that  here  there  was  such  right  of 
control  of.  and  interference  in,  the  work  by  the  employer  as  to  bring 
tfiis  case  within  the  holding  in  Tuttle  v.  Embury-Martin  Lbr.  Co.,  192 
Mich.  385,  158  N.  W.  875.  Ann.  Cas.  1918C,  664,  and  Van  Simaeys  v. 
George  R.  Cook  Co..  201  Mich.  540.  167  N.  W.  925;  Opitz  v.  Hoertz, 
194  Mich.  626.  161  N:  W.  866;  and  Lewis  v.  Detroit  Vitrified  Brick  Co., 
164  Mich.  489,  129  N.  W.  726.-;n-c  also  cited. 
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But  we  think  this  case  is  controlled  rather  by  the  Carleton  Case, 
supra,  where  the  authorities  are  fully  reviewed,  and  by  Gall  v.  Detroit 
Journal  Co.,  191  Mich.  405,  158  N.  W.  36,  and  Zoltowski  v.  Temes  Coal 
&  Lbr.  Co.,  214  Midi.  231,  183  N.  W.  11.    It  was  said  in  the  Gall  Case: 

"One  whom  the  employer  does  not  control,  and  has  no  right  to  con- 
trol, as  to  the  method,  or  means,  by  which  he  produces  the,  result  con- 
tracted for  is  an  independent  contractor." 

And  in* the  Carleton  Case: 

"Nor  is  inspection,  or  such  supervision  as  may  be  necessary  to  se- 
cure the  ultimate  result,  sufficient  to  change  the  character  of  the  contract, 
or  the  status  of  the  partiy." 

And  in  the  Zoltowski  Case  (quoting  from  syllabus) ; 

"Where  an  employee  engaged  as  a  teamster  quit  work  at  1  o'clock 
on  Saturday  afternoon,  and  thereafter  engaged  to  unload  a  car  of  lum- 
ber for  his  employer  for  the  specified  price  of  $12.  he  was  an  independ- 
ent contractor  while  unloading  said  car,  and  the  right  to  have  it  done  in 
accordance  with  contract  and  to  inspect  for  that  purpose  (lid  not  change 
the  relationship,  since  the  employer  had  no  right  to  control  the  method 
or  means  by  which  the  result  to  be  paid  for  was  to  be  accomplished." 

And  see  Perham  v.  American  Roofing  C>>.,  193  Mich.  221,  159  N.  W. 
140;  Holbrook  v.  Olympia  Hotel  Co..  200  Mich.  597,  166  N.  W.  876. 

It  follows  that  plaintiff,  at  the  time  in  question,  was  an  independent 
contractor,  and  that  the  award  is  vacated. 

The  late  Justice  Stone  took  no  part  in  this  decision. 


SMITH  V.  PORT  HURON  GAS  &  ELECTRIC  CO.     (No.  66.) 

(Supreme  Clourt  of  Michigan.     March  30,   1922.) 

187  Northwestern  Reporter,  292. 

1.  MASTER  AND  SERVANTr-EMPLOYER  HELD  SUBROGATED 

TO    COMPENSATED   EMPLOYEE'S    RIGHTS    AGAINST 

THIRD  PARTY. 

Under  Workmen's  Compensatxm  Act  pt  3,  S  15,  providing  that, 
where  tfie  iojury  to  an  employee  is  caoied  under  circumstances  creating 
a  legal.  liabiHty  in  some  perscm  other  than  the  employer,  the  emi^yee 
may,  at  his  option,  proceed  under  the  act  or  a^inst  the  third  person  by 
an  action  for  dantages,  but  cannot  ptoottd  agamst  both,  the  approval  by 
the  Department  of  Labor  and  Industry  tof  a  contract  for  compensation 
entered  into  by  the  employer  and  the  eihplovee  under  the  act  operates  as 
an  Section  by  iht  employee,  and  extinguishes  his  right  to  maintain  an 
action  for  Jici^igence  against  a  third  party,  and  transfers  sudi  right  to 
unt  em|Moyer. 

fFor  other  cases,  see  Master  and  Servant,  Dec  Dig.  S  389. . 

2.  MASTER  AND  SERVANT  —  COMPENSATION  AGREEMENT 

CIANNOT  BE  COLLATERALLY  ATTACJKED. 

Though  the  Department  of  Labor  and  Industry  is 'not  a  court,  its 
approval  of  a  contract  for  compensation  between  an  employer  and  an 
xnjunMl  employee  on  which  judgment  may  be  entered  without  notice 
tinder  Workmen's  Compensatkm  Act,  pt  3,  S  13  (Comp.  Laws  1915,  § 
5466),  oanno^  be  a^tapcked  on  the  ground  of  fraud  in  a  collateral  proceed- 
4T— -ToL  ZX— Oott». 
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ing  by  the  employee  against  the  wrongdoer,  but  the  agreement  may  be 
impeached  in  a  direct  proceeding  in  equity. 

(For  other  cases,  see  Master  and  Servant,  Dec,  Dig.  §  382.) 

Error  to  Circuit  Court,  St  Clair  County;  Harvey  Tappan,  Judge. 

Action  by  William  A.  Smith  against  the  Port  Huron  Gas  &  Electric 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed, with  new  trial. 

Argued  before  Fellows,  C.  J.,  and  Wiest,  Stone,  Clark,  Bird,  Sharpc, 
Moore,  and  Steere.  J  J. 

P.  H.  Phillips,  of  Port  Huron,  for  appellant. 

Burt  D.  Cady  and  Walsh  &  Walsh,  all  of  Port  Huron,  ior  appellee. 

Fellows,  C.  J.  On  August  7,  1918,  plaintiff  was  m  tne  employ  of 
the  Mueller  I»f.etals  Company,  located  at  Port  HuroA.  He  was  an  elec- 
trician. On  that  day  he  received  an  injury  in  the  course  of  his  employ- 
ment and  arising  out  of  the  same  by  coming  in  contact  with  a  switch 
then  recently  installed  in  the  Mueller  property  by  the  defendant  Port 
Huron  Gas  &  Electric  Company.  On  August  21st  he  entered"  into  an 
agreement  for  compensation  under  the  Workmen's  Compensation  Act 
(Pub.  Acts  Ex.  Sess.  1912,  No.  10)  wjth  the  Travelers'  insurance  Com- 
pany, the  insurer  of  the  Mueller  Company.  On  August  30th  this  agree- 
ment was  approved  by  the  Industrial  Accident  Board.  Plaintiff  has  not 
accepted  such  compensation  although  in  at  least  one  occasion  payment 
was  offered.  December  5,  1919,  the  present  action  was  brought  against 
the  Port  Huron  Gas  &  Electric  C<^mpany,  claiming  that  it  is  liable  in  a 
common-law  action  for  negligence,  which  negligence,  it  is  claimed,  was 
the  proximate  cause  of  plaintiff's  injuries:  Defendant  in  its  defense 
denies  that  it^  has  breached,  any  duty  it  owes  plaintiff»  denies  that  it  is 
guilty  of  any  negligence,  and  insists  that  plaintiff  has  elected  to  proceed 
against  the  Mueller  Company  and  its  insurer  for  compensation  under 
the  provisions  of  the  Workmen's  Compensation  Act,  and  cannot  maintain 
this  action  against  this  defendant  Over  defendant's  objection  plaintiff 
was  permitted  to  give  testimony  tending  to  show  that  he  did  not  intelli- 
gently sign  the  contract  with  the  Mueller  Company,  and  that  his  signa- 
ture was  procured  by  the  fraud  of  the  agents  of  thjat  company. .  The 
trial  resulted  in  a  judgment  for  $9,600,  which  is  reviewed  on  this  writ 
of  error.  Defendant  here  insists  on  all  the^  grounds  of  defense  presented 
in  the  court  below,,  but  we  deem  it  necessary  to  discuss  but  one  of  the 
defenses,  as  it  disposes  of  the  case. 

[1]  Section  15,  pt.  3,  of  the  Workmen's  Compensation  Act  (section 
5468,  C  L.  1915)  provides: 

*•  Where  the  injury  for  which  compensation  is  payable  under  this  act 
was  caus<&d  under  circumstances  creating  a  legal  liability  in  some  person 
other  than  the  employer  to  pay  damages  in  respect  thereof,  the  employee 
may  at  his  option  proceed  either  at  law  against  that  person  to  recover 
damages,  or  against  the  -employer  for  compensation  under  this  act,  but 
not  against  both,  and  if  compensation,  be  paid  under  this  act  the  em- 
ployer may  enforce  for  his  benefit  or  for  .that  of  the -insurance  company 
carrying  such  risk,  or  the  Commissioner  of  insurance,  as  the  case  may  be, 
the  liability  of  such  other  p'ei'son." 

Provisions  of  similar  purport  sometimes  couched  in  different  language 
will  be  found  in  the  British  acts  and  in  the  compensation  acjts  of  the 
different  states.  Some  of  these  provisions  do  riot  go  as.  far  as  our  act 
does  and  are  simply  designed  to  prevent  a  double  •  recovery  without  put- 
ting the  employee  to  his  election.  The  British .  acts,  and  we  think  this 
should  be  borne  in  mind  in  considering  the  BHtish  cases,"inl)ibft  a  double 
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recovery,  but  make  the  receipt  of  compensation  a  bar  to  an  action  for 
negligence.  They  expressly  permit  actions  against  the  employer  for  neg- 
ligence in  certain  cases,  but  provide  that,  if  the  employee  fails  in  such 
suit,  he  may  in  the  same  action  be  awarded  his  compensation  if  entitled 
to^  it,  subject  to  have  deducted  therefrom  the  expenses  of  the  litigation. 
Section  1  (4),  c  37,  60  and  61  Vict.;  section  1  (4),  c.  58,  6  Edw.  VII. 
.  These  provisions  of  the  British  act  render  the  British  decisions  less 
helpful  upon  the  question  of  election,  but  they  should,  however,  not  be 
overlooked.  In  this  connection  attention  should  be  called  to  the  fact 
that  ^»fnder  our  statute  an  election  to  proceed  either  in  a  common-law 
action^  against  the  third  person  or  for  compensation  against  the  emplbyer 
under  the  statute  wipes  out  the  other  remedy.  In  Albrecht  Co.  v.  Iron 
Works,  200  Mich.  109,  166  N.  W.  855,  this  court  said: 

"After  Debinski  was  injured  he  had  his  choice  of  two  remedies.  He 
could  pursue  his  common-law  remedy  against  the"  company  whose  negli- 
gent 9Cts  caused  his  injuries,  or  he  could  demand  compensation  from  his 
employer  through  the  Industrial  Accident  Board.  He  chose  the  latter 
and  received  an  award  of  $10  per  week  for  400  weeks.  This  election  by 
him  t^er  the  terms  of  the  .act  would  amount  to  a  waiver  upon  his  part 
of^his^  common-law  remedy  (section  15,  supra).  The  common-law  action 
having  been  extinguished  by  Debinski's  election,  an  assignment  of  it 
could  nbt  furnish  a  basis  for  this  suit,  and  we  do  not  understand  it  is 
now  so  claimed,  although  one  count  of  the  declaration  counted  upon  an 
assignment  of  the  cause  of  action." 

A6d  in  Gray  v.  Brown  &  Sehler  Co.,  200  Mich.  177,  166  N.  W.  930, 
where  we  were  considering  section  1,  pt,  6  of  the  act  (section  5488,  C 
L.  1915),  it  was  said: 

"Tliis  section  makes  the  filing  of  a  claim  a  'release'  of  'all  claims 
and  demands  at  law,'  and  is  one  of  the  essential  features  of  the  act. 
This  court  and  other  courts  of  last*  resort  have  so  frequently  commented 
on  the  purposes  of  this  act  and  similar  legislation  in  odier  states  that  it 
is  unnecessary  to  here  repeat  what  has  so  often  been  said,  further  than 
to  say  that  among  its  purposes  was  the  elimination  of  expense  and  de- 
lays growing  out  of  litigation  between  employees  and  employers,  a  pur- 
pose which  could  be  easily  frustrated  by  permitting  employees  to  bring 
litigation  based  upon  common-law  liability,  while  at  the  .same  time  hold- 
ing fast  to  the  statutory  right  to  compensation.  This  the  Legislature 
clearly  sought  to  prevent  by  fiiis  section.  It  is  patent  that  the  L^slature 
contemplated  that  parties  should  not  be  permitted  to  play  fast  and  loose 
with  this  meritorious  legislation;  that  the  Legislature  clearly  had  this  in 
mind  when  this  provision  was  incorporated  in  the  act." 

The  precise  question  here  involved,  i.  e.,  May  the*  plaintiff  in  a  col- 
lateral proceeding  impeach  the  finding  of  the  Board  and  the  contract  upon 
which  it  is  based?  has  not  arisen  with  any  degree  of  frequency  either  in 
this  country  or  in  England,  and  is  before  this  court  for  the  first  time. 
In  fact,  there  i§  not  a  sufficient  trend  of  decisions  to  establish  a  rule  or 
to  prevent  this  court  from  adopting  a  rule  which  will  be  in  accord  with 
,the  purposes  of  the  act.  In  Little  v.  P.  &  W.  Maclellan,  Z7  Scot  L.  R. 
'287,  the  action  was  against  the  master  for  negligence.  Several  receipts 
for  compensation  were  produced.     Lord  Justice  Clerk  said: 

"The  pursuer  here  is  brought  face  to  face  with  the  fact  that  receipts 
for  the  sums  paid  to  him  have  been  granted  by  him  in  very  specific 
terms." 

He  then  states  that  the  pursuer  sought  to  amend  the  pleadings  by 
alleging  that  he  did  not  understand  that  he  was  m2km%  the  election.. 
This  was  denied,  the  Lord  Justice  remarking: 

'That  amendment  does,  not  appear  to  me  to  be  relevant  to  be  ad- 
mitted to  probation  with  the  view  of  showing  that  he  was  entitled  to 
have  these  documents  set  aside.  I  am  therefore  for  sustaining  the  de- 
fenders- fourth  plea  and  dismissing  the  action." 
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Lord  McLaren  and  LoVd  Thayer  agreed,  although  intimating  that 
another  question  would  be  presented  if  the  receipts  had  not  been  Prop- 
erly procured.  In  ivelly  v.  North  British  Railway  Co.,  53  Scot  L  R. 
53,  plaintiff,  an  employee  of  the  corporation  of  Glasgow,  brought  Ac  ac- 
tion against  the  railway  company  for  its  negligence.  It  was  insisted  that 
he  had  received  compensation  from  his  employer,  but  was  permitted  to 
show  that  the  money  was  not  paid  as  compensation,  but  to  tide  him  over 
his  misfortune,  and  the  Little  Case  was  distinguished.  But  in  Aldin  v. 
Stewart,  53  Scot  L-  R.  49,  it  was  held  (we  quote  from  the  syllabus) : 

"A  workman  while  in  the  course  of  his  employment  was  knocked 
down  and  injured  by  a  motorcar.  He  received  payments  from  his  em- 
ployers, and  signed  receipts  -for  certain  sums,  'being  compensation  for 
accident'  He  thereafter  brought  an  action .  against  the  owner  of  the 
motorcar,  fle  stated  that  when  he  signed  the  receipts  he  was  in  minority, 
had  no  legal  advice,  and  was  unaware  of  his  legal  rights,  particularly 
of  his  right  to  choose  between  compensation  from  his  employer  and  dam- 
ages from  the  owner  of  the  car.  ^ 

"Held  that  the  workman  had  recovered  compensation  in  the  sense 
of  the  act,  and  was  not  entitled  to  maintain  an  action  of  damages.  Per 
the  Lord  President:  'All  the  statute  deals  with  is  the  question  of  fact: 
Did  he  de  facto  recover  compensation  from  his  employer  under  the  stat- 
ute?* If  so,  Uie  claim  is  barred.'" 

f.  In  Oliver  v.  Nautilus  Steam  Shipping*  Co.,  5  W.  C.  C.  65,  the  re- 
ceipts had  been  given  *' without  prejudice,"  and  it  was  held  that  under  the 
circumstances  plaintiff's  action  for  negligence  was  not  barred,  and  in 
Rouse  V.  Dixon,  6  W.  C.  C.  44,  it  was  held  that  a  request  for  arbitra- 
tion which  was  *  abandoned  after  answer  filed  showing  the  employee  bad 
no  chance  of  succeeding  under  the  act  was  not  a  bar.  But  in  Cribb  v. 
Kynoch,  Limited,  [1908]  2  K.  B.  551,  it  was  held  that  the  employee  could 
npt  successfully , maintain  a  proceeding  for  compensation  after  an  un- 
successful common-law  action  had  terminated,  although  she  had  given 
notice  some  13  months  bef<>re.  Huckle  v.  London  County  Council,  IV  E 
W.  C.  C.  113,  is  sustaining  of  plaintiff's  contention.  These  cases,  as  we 
have  already  noted,  were  tmder  acts  which  did  not  make  the  bringing 
of  a  proceeding  alone  an  election. 

Barry  v.  Bay  State  Street  Railway.  222  Mass.  366.  110  N.  E.  1031, 
is  relied  upon  hf  plaintiff's  counsel.  No  doubt  the 'court  in  that  case 
sustains  counsel's  contention,  but  the  case  was  disposed  of  by  the  holding 
of  the  court  that  plaintiff  could  not  recover  because  he  had  accepted  and 
receipted  for  compensation  under  the  act.  Under  these  circumstances 
the  holding  of  the  court  relied  upon  was  not  necessary  to  dec:sk)n  and 
was  obiter  dictum.  Brabon  v.  Gladwin  Light  &  Power  Co.,  201  Mich. 
697,  167  N.  W.  1024,  is  also  relied  upon  by  plaintiff's  counsel.  In  that 
case  the  question  was  whether  plaintiff  had  proceeded  under  the  statute. 
She  had  not,  as  had  this  plaintiff,  entered  into  a  contract  which  had 
been  approved  by  the  Board  In  disposing  of  the  case  it  was  said  in  Ae 
prevailing  opinion: 

"On  the  other  hand,  we  have  legislation  which  requires  iiiterprcta- 
tion,  and,  in  the  administration  of  the  law.  application,  in  harmony  with 
its  general  purpose.  It  both  creates  a  liability  and  provides  a  method 
for  enforcing  it  To  proceed  under  it  against  an  employer  is  to  gi^e 
notice  of  an  injury,  make  a  claim  for  compensation,  secure  the  judgment 
and  finding  of  the  Board  upon  all  points  involved,  or  its  approval' of  any 
agreement  for  compensation  which  the  interested  persons  may  enter  into." 

In-  McGarvey  v.  Independent  O.  &G.  Co.,  15(5  Wis.  580,  146  N.  W. 
895,  it  was  said  by  Mr.  Tustice  Marshall,  -speaking  for  the  court: 

'*It  is  conceded,  as  the  fact  is,  that,  in  case  /)f  an  emi>loyee,  in  the 
course  of  his  employment,  being  injured  by  the  actionable  negligence  of 
a  third  person,  a  statutory  remedy  accrues  to  him  for  compensation 
against  his  employer  and  a  common-law'  remedy  against  such  third  per- 
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son^  'though  he  cannot  have  but  one  satisfaction.  If  he  elects  to  pursue 
the  latter  remedy,  he  waives  the  statutory  right,  and.  if  he  elects  to  pur- 
sue the  former,  the  employer  by  succession,  ipso  facto  et  eo  instant!, 
becomes  the  owner  of  the  right  against  the  wrongdoer,  and  'may  enforce 
the  same  in  his  own  name.'" 

And  in  Friebel  v.  Chicago  City  Ry.  Co.,  28Q  111.  76,  117  N.  E.  467, 
It  was  pointed  out  that  payment  by  the  employer  of  compensation  was 
not  necessary  before  he  would  be  subrogated  to  the  employee's  right  of 
action  against  the  third  party,  and  in  Sabatino  v.  Thomas  Crimniins 
Const  Co.,  102  Misc.  Rep.  172,  168  N.  Y.  Supp.  495,  it  was  said: 

''Plaintiff  urges  that  until  the  award  is  paid  there  is  no  consideration 
for  the  assignment,  but  this  is  not  so.  The  statute  gives  a  new  reniedy, 
and' as  a  condition  of  its  enjoyment  requires  a  surrender  of  any  cause 
of  action  against  third  parties.  This  is  ample  consideration  for  the  as- 
sig^nment;  the  employee  is  not  obliged  to  pursue  the  statutory  remedy, 
but,  if  he  does,  he  surrenders  his  claim  against  others.  If  the  statute 
had  intended  the  assignment  should  only  become  effective  on  payment,  it 
could  have  so  provided.  It  did  not  On  the  contrary,  as  above  pointed 
out,  the  language  seems  clear  that  such  was  not  the  intent 

"The  construction  contended  for  by  the  plaintiff  would  inject  so 
much  uncertainty  and  lead  to  s}ich  confusion  as  to  the  rights  of  die  par- 
ties in  regard  to  the  claim  against  third  parties  that  it  is  difficult  to  be- 
lieve such  a  condition  was  intended.  If  the  employee  claims  under  the 
statute,  the  party  liable  to  pay  the  compensation  is  entitled  to  the  benefit 
of  the  claim  against  third  parties,  and  to  take  such  steps  to  protect  his 
interest  and  enforce  the  claim  as  he  deems  advisable,  Lester  v.  Otis 
Elevator  Co.,  169  App.  Div.  613,  155  N.  Y.  Supp.  524.  On  the  other 
hand,  if  the  employee  does  not  take  under  the  statute,  he  retains  the  full 
benefit  and  control  of  the  claim  against  third  parties,  with  authority,  to 
compromise  or  settle  it,  and  should  be  free  to  take  such  steps  to  protect 
l^is  mterest  as  he  may  deem-  advisable. 

''If,  as  plaintiff  contends,  the  assignment  does  not  become  effective 
until  payment  of  the  award,  it  is  evident,  that  during  this  period  there 
would  be  uncertainty  as  to  who  woukl  be  ultimately  entitled  to  this 
claim  and  as  to  the  rights  or  interests  of  the  parties  and  a  manifest 
inability  of  either  to  effectively  act  so  as  to  protect  his  interests.  It  is 
improbable  a  construction  which  would  lead  to  such  results  is  in  -  ac- 
cordance with  the  intent  of  the  Legislature." 

The  Kentucky  statute  permits  proceedings  against  the  employer  for 
compensation  and  actions  against  the  third  party  for  negligence  without 
putting  the  employee  to  an  election.  But  in  Book  v.  City  of  Henderson, 
176  Ky.  785,  197  S.  W.  449,  it  was  held  that  in  the  action  against  the 
third  party  the  employer  was  a  necessary  party. 

[2]  It  must  be  taken  as  settled  by  the  Albrecht  Case,  supra  and 
these  cases  that  the  approval  by  the  Board  (now  Department  of  Labor 
and  Industry)  of  a  contract  entered  into  by  the  employer  and  empl03ree 
under  the  provisions  of  the  act  operates  as  an  election  by  the  employee, 
an  'extinguishment  of  the  right  in  him  to  maintain  an  action  for  n^H- 
gencef  against  the  third  party,  and  a  transfer  or  assignment  of  such  right 
to  the  employer,  a  subrogation,  which  may  be  enforced  bv  the  employer 
in  his  own  name  for  indemnity  only.  .  This  results  from  the  operation  of 
the  law.  May  this  result  be  assailed  in  a  collateral  proceeding  on  the 
grround  of  fraud?  We  think  not.  Manifestly,  if  the  action  of  the  Board 
had  been  the  judgment  of  a  court,  it  could  not  be  thus  assailed  in  a  col- 
lateral proceeding.  While  the  Board  exercises  quasi  judicial  functions, 
it  is  not  a  court,  but  under  section  13  of  part  -3  of- the  act  (section  5466,' 
C.  L.  1915)  by  the  filing  oi  a  certified  copy  of  its  approval  of  the  con- 
tract judgment  may  be  entered  without  notice.  ,  Indeed;  in  tht  instant 
case  plaintiff  by  following  this  provision  could,  liave  judgment  entered 
against  his  employer,  although  the  judgment  Jp  the  instant  case  lor  all 
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his  damages  was  in  full  force  and  effect  Such  a  situation  would  do 
violence  to  the  plain  purpose  of  the  act  In  Estate  of  Beckwith  v. 
Spooner,  183  Mich.  «3.  149  N.  W.  971,  Ann.  Cas.  1916E,  886.  we  held 
(iqueting  from  the  syllabus)  : 

"An  emplo3rer's  agreement  filed  with  and  approved  by  the  Accident 
Board,  granting  compensation  to 'a  servant  for  injuries  sustained  in  the 
course  of  his  employment,  is  a  substitute  for,  and  under  the  statute  is. 
the  legal  equivalent  of,  a  final  award  of  the  Board,  and  has  equal  force 
and  standing,  when,  to  enforce  recovery,  it  becomes  necessary  to  pat 
them  in  judgment  in  the  circuit  court" 

^  It  if  pointed  out  by  counsel  that,  except  for  the  Durpose  of  reviewing 
weekly,  payments,  the  Board  is  without  power  to  grant  a  rehearing.  Pocs 
v.  Buick  Motor  Co.,  207  Mich.  591,  175  N.  W.  125;  Diebel  v.  Spitzlcy 
&  Widenman  Construction  Co.,  207  Mich.  618,  175  N.  W.  126;  Jones  v. 
St  Joseph  Iron  Works,  212  Mich.  174,  180  N.  W.  374.  But  we  do  nol 
think  plaintiff  is  without  remedy.  Here  we  have  an  order  of  the  Board 
approving  a  contract  which  order  is  the  equivalent  of  and  tantamount  to 
a  final  award,  by  the  Board.  Estate  of  Beckwith  v.  Spooner,  supra.  In 
the  recent  cases  of  Jacksbn  v.  State  Mutual  Rodded  Fire  Ins.  Co.,  217 
Mich.  301,  186  N.  W.  514,  and  Palmer  v.  Patrons'  Mutual  Fire  Ins.  CoC 
217  Mich.  292.  186  N.  W.  511,  we  had  an  analogous  question  before  us. 
In  both  cases  the  question  of  the  liability  of  the  insurance  company  bad 
been  submitted  to  arbitrators,  and  in  botfi  cases  actions  at  law  had  been 
brought  and  the  trial  court  haA  permitted  the  impeachment  of  tbe 
award  for  fraud  on  the  law  side  of  Uie  court.  Both  cases  were  reversed 
for  this  hojding,  and  At  was  pointed  out  that  the  award  could  only  be 
set  aside  in  a  court  of  equity.  In  th^  Jackson  Case  it  was  said  by  Jus- 
tice Wicst,  speaking  for  the  court: 

*'If  plaintiff  Oursler  became  transferee  of  the  policy,  he  took  jt  sub- 
ject to  all  of  its  terms  and  provisions,  ^nd  he  could  not  treat' the  finding 
of  .the  arbitrators  as  void  and  bring  .nuit  at.  law  and  there  attack  such 
finding  collaterally.  Such  finding  can  only  be  set  aside,  if  at  all,  ia  a 
court  of  equity"--citing  authorities. 

And  in  tbe  Palmer  Case  it  was  said  by  Chief  Justice  Steere,  likewise 
speaking  for  the   court: 

*'In  the  instant  case  plaintiff*  submitted  to  an  award  and  exhausted 
that  remedy.  Leaving  the  award  against  hfm  standing;  he  commenced 
an  actioa  at  law  In  assumpsit  to  retover  on  his  policy  -of  insurance,  and. 
when  the  award  was  interposed  as  a  defense,  sought  '^  attack  it  colla- 
terally on  the  ground  of  fraud.  This  he  may  n<5t  do.  His  primary 
remedy  is  by  direct  proceedings  against  the  award  in  ^a  court  of  equity 
where  rests  special  jurisdiction  in  matters  of  fraud,  accident,  mistake, 
etc.  In  this  stale  distinct  equitable  jurisdiction  ov^r  awards  is  not  want- 
ing, as  in  certain  code  states  where  the  distinction  between  law  aiw 
chancery  courts  has  been  abolished.    Brown  v.  Cir.  Judge.  75  Mich.  274 

**'A  court  of  equity  cannot  abdicate  its  duty  or  .submit  its  conscience 
to  what  a  jury  might  do  in'*any  case^  not  even  that  of  an  individual 
against  a  corporation.  .Under  the  Constitution  and  laws  of  this  ^^J 
court  of  law  is  not  the  proper  -forum  to  determine  whether  an  *^"^ 
under,  an  arbitration,' agreed  to  by  the  pa ''ties  thereto,  wa^  corruptly  «« 
f  raudulently-xmadc.  Courts,  of  equity  a»o»ie  are  clothed  with  the  power 
to  set  them  aside.'     Michels  v.  Underwriters*  Ass'n,  129  Mich.  41//' 

We  therefor^  conclude  that  the  order  of  .the  Board  approvinjj *tb* 
contract  between  plaintiff  and  the  Mueller  Company,  which  was  uwr 
the  law  an  award  of  compensation,  to  plaintiff,  was  a  bar  to  plaintiiTs 
Vight  to  recovery  in  this  caSe;  that  it  may  not  be  impeached  for  fraud 
in  this  collateral  proceeding,  but  may  be  impeached  in  a  direct  proceeding 
in  equity,  in  which  proceeding  every  one  interested  shouk!  be  made  P«f" 
ties  so  that  thev  will  be  bouncf  by  the  decree. 
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The  judgment  must  be  reversed,  with  a  new  trial.     Defendant  will 
recover  costs  of  this  court. 

The  late  Justice  Stone  took  no  part  in  this  decision. 


WEBBER  V.  DORT  MOTOR  CO.  et  al.     (No.  26.) 

(Supreme  Court  of  Michigan.     March  30,   1922.) 

187  Northwestern  Reporter,  364. 

MASTER  AND  SERVANT  —  COMPENSATION  FOR  PARTIAL 

DISABILITY  HELD  ALLOWABLE. 

An  employee  compensated  for  loss  by  amputation  of  half  the  thumb 
and  the  third  and  fourth  fingers  under  Comp.  Laws  1915.  §  5440,  held 
entitled  to  further  compensation  for  partial  disability  on  showing  that 
the  inability  to  earn  as  great  a  wage  as  when  injured  was  due  to  the 
results  of  the  accident  upon  the  two  remaining  fingers  of  his  hand. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [12].) 

Certiorari  to  Department  of  Labor  and  Industry. 

Proceedings  under  the  Wibrkmen's  Compensation  Law  by  Algernon 
Webber  for  compensation  for  injuries,  opposed  by  the  Dort  Motor  Com- 
pany, employer,  and  the  Michigan  Mutual  Liability  Company,  insurer. 
Award  for  claimants,  and  to  review  order  denying  petition  of  employer 
and  insurer  for  termination  of  obligation  to  pay  compensation,  the  em- 
ployer and  insurer  bring  certiorari.     Affirmed. 

Argued  before  Fellows,  C.  J.,  and  Wiest.  Stone,  Clark.  Bird,  Sharpe, 
Moore,  and  Steere,  J  J. 

Beaumont,  Smith  &  Harris,  of  Detroit   (Hal   H.   Smith  and  Albert 
E.  Meder,  both  of  Detroit,  of  counsel),  for  appellants. 
Fred  L.  Warner,  of  Belding,  for  appellee. 

MooRE,  J.  The  writ  of  certiorari  seeks  to  review  an  allowance  for 
compensation  made  by  the  Department  of  Labor  and  Industry  to  Aeler* 
non  Webber. 

In  July.  1918,  Mr.  Webber  entered  the  employ  of  the  Dort  Motor 
Company  at  its  Belding  plant,  and  a  few  days  later  started  operating  a 
shaper.  December  12,  1918,  his  hand  was  caught  in  the  machine,  result- 
ing in  the  amputation  of  one-half  the  thumb,  the  third  and  fourth  fingers, 
and  the  stiffening  of  the  first  and  second  fingers  of  the  left  hand.  After 
his  accident  and  as  his  disability  developed  defendants  entered  into  com- 
pensation  agreements  with  the  claimant.     The  final  one  provided: 

"The  employee's  average  weekly  wage  being  $19.50,  it  is  agreed  that 
compensation  be  paid  at  the  ra'  of  $9.75  per  week  for  65  weeks  (not  to 
exceed  150  weeks),  and  at  the  proper  rate  per  week  during  partial  dis- 
ability, if  he  becomes  legally  entitled  to  compensation  for  partial  dis- 
ability, all  in  accordance  with  the  provisions  of  the  Michigan  Workmen's 
Compensation  Law." 

The  agreement  was  approved  by  the  Board,  and  compensation  was 
paid  for  the  65  weeks. 

About  this  time,  or  a  few  weeks  earlier,  applicant  returned  to  work 
for  the  Dort  Motor  Company,  working  at  a  gluing. rnachine  until  the 
Dort  Company  moved  its  plant  from  Belding  to  Kalamaioo. 
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When  injured,  Mr.  Webtter  was  receiving  $325  per  day.  After  his 
injury  he  was  paid  the  same  wage  for  a  time,  and  then  the  wajges  were 
raised  to  $3.50  a  day.    Woges*  had  become  higher  during  that  time. 

When  the  Dort  Company  left  Bekiing  in  September.  1920.  applicairt 
expressed  a  willingness  to  go  with  the  company.  He  then  looked  for  work 
in  Belding.  He  was  unable  to  find  any.  and  started  truck  farming  oo 
seven  acres  of  land  which  he  owns  near  Belding.  He  was  so  engaged 
when  his  testimony  was  taken  in  May,  1921. 

Defendants  on  February  10.  1921.  filed  a  petition  stating  that  Mr. 
Webber  "prior  to  the  expiration  of  65  weeks  from  the  date  of  the  ♦  *  ♦ 
accident  *  *  *  returned  to  the  employment  in  which  he  was  working 
at  the  time  of  the  incident,  and  that  he  was  then,  and  ever  since  has 
been,  and  is  now.  and  will  always  be  in  the  future,  able  to  resume  the 
emplo3rment  in  which  he  #as  working  at  the  time  6i  the  accident.''  and 
prayed  that  the  case  be  closed.  Mr.  Webber's  counsel  filed  an  answer 
denying  the  allegations  of  the  petition.     The  Department  ordered: 

"It  is  ordered  and  adjudged  that  the  said  petition  Should  be  and  the 
same  is  hereby  denied,  and  it  is  further  ordered  and  adjudged  that  the 
applicant  is  not  entitled  to  recover  compensation  from  said  re^xmdents 
for  the  period  from  March  17.  1921  (1920).  the  date  of  last  payment, 
until  the  date  when  he  ceased  to  be  employed  by  said  respondents,  and 
that  from  said  date  until  theinresent  time  he  is  entitled  to  receive  and 
recover  for  partial  disability,  in  the  sum  of  $4w87^  per  week,  and  that 
he  shall  continue  to  receive  compensation  in  the  said  amount  so  long  as 
his  disability  continues  to  be  the  same  as  at  the  oresent  time,  all  in  ac- 
cordance with  the  provisions  of  the  Workmen's  Compensation  Law." 

It  is  this  order  of  which  complaint  is  made. 

In  their 'petition  for  the  writ  of  certiorari  defendants  allegea  toat  the 
Departhient  erred  in  holding  as  a  matter  of  law  that  Mr.  Webber  was 
partially  disabled.     Counsel  say: 

"We  must  bear  in  mind  that  the  mere  fact  that  Webber  has  two 
partially  stiff  fingers  does  not  entitle  him  to  compensation.  In  Leitz 
v.  Labadie  Ice  Co.,  211  Mich.  565,  179  N.  W.  291,  applicant  had  to  work 
seated,  and  in  walking  a  crutch  was  necessary.  In  Kling  v.  ^Kationa) 
Candy  Co.,  212  Mich.  159,  180  N.  W.  431.  injured  lost  the  motion  of 
the  third  and  fourth  iingers,  and  the  little  finger  was  somewhat  stiffened, 
which  resulted,  as  the  late  Justice  Brooke,  stated,  in  speaking  for  Ihc 
court,  in  'quite  materially  reducing  the  effici^.  "v  of  the  left  hand/  And 
yet  compensation  was  denied  in  both  cases. 

"Any  inability  (to  earn  as  great  a  wage  as  when  injured  must  be 
due  to  the  stiffness  of  Webber's  .two  fingers.  WSe  say  this  beo^use  dc- 
fendanl!s  have  paid  applicant  for  the  loss  by  amputation  of  half  the 
thumb  and  the  third  and  tfourth  fingers,  in  accord  with  section  5440,  C 
L.  1915.    *    *    * 

"Therefore,  having  been  paid  in   full  ,for  the  rtwo   fingers  and  the 

thumb.  Webber  is  only  entitled  to  further  compensation  if  the  fact  that 

he  cannot  get  the  tips  of  his  first  and  second  fingers  closer  to  the  palm 

of  his  hand  than  an  inch  is  the  sole  cause  of  any  incapacity.     In  other 

\  words,  we  have  the  same  case  here  that  we  would  have  if  Webber  still 

^d  a  whole  thumb  and  the  third  and  fourth  fingers,  but  had  his  second 

d  third  fingers  somewhat  stiffened. 

*Thus  we  have  a  case  in  which  a  common  laborer,  has  two  fingen 
on  his  left  hand  somewhat  stiffened  as  a  result  of  an  accident.    *    *   * 

"Webber  is  in  precisely  rthe  same  position  as  any  common  laborer 
who  has  two  fingers  of  his  left  hand  somewhat  stiffened  by  an  accident 
(because  he  has  been  paid  m  full  for  the  amputations),  and  is  then 
able  to  and  does  resume  his  employment  as  a  common  laborer  at  as  least 
as  high  a  wage  as  when  injured.  He  is  not  cntitied.  to  compensation 
for  any  disability." 
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It  is  true  that  to  justify  the  order  made  by  the  Board  it  must  he 
shown  that  the  inability  to  earn  as  great  d  wage  as  when  injured  must 
be  shown  to  be  due  to  the  results  of  the  accident  upon  the  two  remaining 
fingers  of  claimant's  left  hand. 

It  is  also  true  that  claimant  has  been  compensated  for  the  loss  of 
his  thumb  and  the  two  fingers  that  were  amputated,  but  the  payment  of 
this  compensation  did  not  restore  the  thumb  and  two  fingers,  and  if 
claimant  is  to  earn  anything  in  the  future  i^e  must  do  it  with  the  hand 
he  has  g;ot,  so  that  the  important  question  Is :  Has  he  less  earning  ca- 
pacity because  of  the  two  Stiffened  fingers  than  he  iwould  have  if  the 
fingers  were  as  good  as  they  were  before  the  accident  There  is  plenty 
of  testimony  from  which  the  inference  may  be  fairly  drawn  that  the 
earning  capacity  of  claimant  to  do  either  common  labor  or  skilled  labor 
is  less  than  it  would  be  if  the  fingers  were  ^lormal.  We  think  the  case 
is  within  a  line  of  cases  of  which  Limron  v.  Blair,  181  Mich.  l(i,  147  N. 
W.  5466,  ,Green  v  Buick  Motor  Truck  Co.,  201  Mich.  ^,  166  N,  W. 
1028,  and  Schimmel  v.  Pressed  Steel  Co..  206  Mich.  449,  173  N.  W.  206, 
and  the  cases  cited  therein  are  examples. 

The  award  is  affirmed,  with  costs  to  the  claimant. 

The  late  Justice  Stone  took  no  part  in  this  decision. 


WHITE  V.  MORGAN  &  WRIGHT.     (Nd.  59.) 

(Supreme  Court  of  Michigan.  March  30,  1922.) 

187  Northwestern  Reporter,  257. 

1.  MASTER  AND   SERVANT  —  LIMITATION   AGAINST   COM- 

PENSATION CLAIM  GOVERNED  BY  FACTS.  OF  CASE. 

Under  Pub.  Acts  1919,  No.  64,  amending  the  Workmen*s  Compen- 
sation Act  so  as  to  permit  claim  to  be  made  within  six  months  after  the 
actual  injury,  disability,  or  incapacity  develops  or  makes  itself  apparent, 
no  hard  and  fast  rule  can  be  fixed  to  establish  the  date  at  which  the  stat- 
ute begins  to  run,  but  each  case  must  be  governed  by  its  own  facts. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

2.  MASTER  AND  SERVANT— FINDINGS  ON  EVIDENCE  AS  TO 

COMPENSABLE  INCAPACITY   CONCLUSIVE. 

The  finding  of  the  Department  of  I^bor  and  Industry  as  to  the  date 
when  the  actual  injury,   disability,  anc    incapacity  developed  cannot  be 
disturbed  by  the  courts  if.  there  is  any  testinfbny,  or  legitimate  inference' 
therefrom,  sustaining   the  conclusion,   though   the   coun   might   reach   a 
different  conclusion  as  triers  of  the  facts. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

3.  MASTER  AND  SERVANT— TIMELY  COMPENSATION  CLAIM 

SHOWN  FROM  INJURY. 

•Evidence  that  comoensation  claimant  continued  to  work  for  more 
th^^)  six  months  after  his  arm  was  injured,  with  satisfaction  to  his  em- 
ployer, and  was  persuaded  .by  the  employer's  physician  no  X-ray  ex- 
amination was  necessary,  and  that  thereafter  an  operation  was  decided 
upon  as  the  result  bf  examination  by  a  specialist,  but  it  was  still  hoped 
to  save  the  usefulnejss  of  the  arm'  until  it  was  discovered  in  the  course 
of  the  operation  that  the  entire  head  of  the  diseased  bone  had  to  be 
removed,  held, to  sustain  a  findin£^  1>y  the  Department  of  Labor  and  In- 
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dustry  that  the  date  of  the  operation  was  the  date  of  actual  incapkdty 

within  the  limitation  provided  for  in  Workmen's  Compensation  Act  as 
amended  by  Pub.  Acts  1919,  No.  64.  j 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [1].) 

4.  MASTER   AND    SERVANT    —   UNEQUIVCKZAL    CLAIM    FOR 

COMPENSATION  SHOWN. 

Evidence  that  an  injured  employee  asked  the  officer  in  charge  of  the 
employer's  compensation  department  what  the  company  was  willing  to 
do  in  giving  him  compensation,  and  that  the  employer  replied  by  letter 
denying  lia^Iity  for  compensation,  held  to  sustain  a  finding  that  the  em- 
ployee  had  made  an  unequivocal  claim  for  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [1].) 

Certiorari  to  Department  of  Labor  and  Industry. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Arthui 
White,  employee,  opposed  by  Morgan  &  Wright,  employers.  The  De- 
partment of  Labor  and  Industry  awarded  compensation,  and  the  em- 
ploycrs  bring  certiorari.     Award  affirmed. 

Argued  before  Fellows,  C.  J.,  and  Wiest,  Stone,  Clark,  Bird,  Sharpc, 
Moore,  and  Stee^,  JJ. 

E.  Dean  Alexander  &  Chas.  H.  Ruttle,  ol  Detroit,  for  appellant 
Minis,  Streeter,  Murphy  &  Bems,  of  Detroit   (Geo.  B.  Murphy,  of 
Detroit,  of  counsel),  for  appellee. 

Fellows,  C,  J.  Plaintiff  was  in  the  employ  of  defendant  from  July, 
1919,  until  June,  1920,  in  the  mill  and  calendar  department  at^  its  Detroit 
plant.  On  November  21st,  he  received  a  blow  on  the  right  fo^rm.  He 
was  given  first  aid,  iodine  being  applied,  and  a  report  of  noncompensa- 
ble  accident  was  made  to  the  Industrial  Accident  Board;  the  claimed 
injury  being  stated  as. "sprained  muscle  of  r.  forearm."  It  is  the  claim 
of  the  plaintiff  that  he  had  intermittent  pains  in  his  arm,  that  he  con- 
sulted the  company's  doctor  from  time  to  time,  that  he  suggested  to  the 
doctor  that  he  have  an  X-ray  made  of  the' arm,  but  he  was  dissuaded 
from  so  doing  by  the  doctor  as  a  useless  expenditure  of  money.  He  con- 
tinued working  every  day  except  four  or  five  days  in  May,  when  he  laid 
off.  In  June  he  applied  for  a  month's  vacation  to  visit  his  old  home  at 
Herculaneum,  Mo.  He  had  been  suffering  from  pain  in  his  arm  for 
some  time  before  that  He  was  granted  a  two  weeks*  vacation  and  went 
to  Missouri.  He  there  consulted  doctors  and  received  treatment,  hypo- 
dermfcally  and  otherwise  administered.  He  had  an  X-ray  taken  at  a 
private  sanitarium,  and  finally  in  July  went  to  see  EH*.  Monroe,  a 
surgeon  in  charge  of  a  large  hospital  treating  industrial  cases  at  Bonne 
Terre.  Dr.  Monroe  had  an  X-ray  made,  took  blood  tests,  and  reached 
the  conclusion  that  plaintiff  had  a  bone  cancer — ^sarcoma.  He.  however, 
desired  to  be  confirmed  in  his  diagnosis  before  operating  and  sent  plain- 
tiff to  a  Dr.  Hall,  a  specialist  of  high  standing  in  X-ray  work  who  was 
located  at  St.  Louis.  Dr.  Hall  took  an  X-fay  and  confirmed  his  diagno- 
sis. On  August  2d, .  Dr.  •  Monroe  performed  an  operation  on  plaintiffs 
arm.  It  is  apparent  from  Dr.  Monroe's  testimony  that  he  was  at  least 
hopeful  of  saving  the  usefulness  of  the  arm.     He  testifies: 

"We  first  removed  about  thre^  inches  of  bone  endeavoring  to  leave 
the  head  of  the  radius  and  a  part  of  the  lower  staff,  We  discovered, 
however,  that  we  had  sawed  through  diseased  bone  at  the  upper  portion 
and  were  compelled  to  remove  the  entire  head  of  the  radius.'* 

This  ^ration  removed  the  cancerous  growth,  but  it  is  claimed  by 
the  plaintiff  that  he  cannot  use  his  right  arm  and  that  he  is  incapacitated 
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from  labor.  On  August  21st,  he  wrotev  defendant,  but  the  letter  cannot 
be  treated  as  a  claim  for  compensation.  On  October  3d  he  visited  de- 
fendant's plant  at  Detroit  and  had  a  talk  with  Mr.  Brennan,  who  was 
in  charge  of  defendant's  compensation  department;  it  was  carrying  its 
own  risk.  It  is  plaintiff's  claim  that  at  this  conversation  he  made  an  un- 
equivocal claim  for  compensation.  Later  a  formal  claim  was  served  and 
filed  with  the  Board.  The  defense  is  that  the  claim  for  compensation 
was  not  seasonably  made.  The  Departmenl  of  Labor  and  Industry  found, 
.  among  other  things,  that  the  statute  began  to  run  on  the  date  of  Xhe 
operation,  August  2d,  and  that  the  claim  for  compensation  was  made  on 
October  3d.     Defendant  here  assails  both  conclusions. 

In  passing  on  the  provisions  of  sections  15  and  4  of  part  2  of  the 
original  act  (sections  5445  and  5434,  C.  L.  1915),  this  court  in  numerous 
cases  (among  them  see  Cooke  v.  Holland  Furnace  Co.,  200  Mich.  192, 
166  N.  W.  1013,  L.  R.  A.  1918E,  552;  McMullen  v.  Gavette  Construc- 
tion Co.,  200  Mich.  203,  166  N.  W.  1019;  Kalucki  v.  American  Car  & 
Foundry  Cg.,  200  Mich.  604.  166  N.  W.  1011,  L.  R.  A.  1918F,  860;  Dane 
v.  Michigan  United  Traction  Co.,  200  Mich.  612,  166  N.  W.  1017;  Schild 
v.  Pere  Marquette  R.  Co..  200  Mich.  614,  166  N.  W.  1018)  was  con- 
strained to  hold  that  the  statute  commenced  to  run  with  the  happening 
of  the  accident  In  some  of  the  cases  we  pointed  out  that,  if  the  statu- 
tory provisions  worked  hardships  in  particular  cases,  the  remedy  was 
with  the  Legislature.  The  Legislature  at  its  1919  session  amended  thr 
Compensation  Act  in  several  particulars  (Act  64,  Public.  Acts  1919), 
among  the  amendments  being  the  addition  of  the  following  proviso  to 
secjtion  15; 

"Provided,  however,  that  in  all  cases  in  which  the  employer  has  been 
given  notice  of  the  injury,  or  has  notice  or  knowledge  of  the  same  within 
three  months  after  the  happening  thereof,  but  the  actual  injury,  dis- 
ability or  incapacity  does  not  develop  or  make  itself  apparent  within  six 
months  after  the  happening  of  the  accident,  bilt  does  develop  and  make 
itself  apparent  at  some  date  subsequent  to  six  months  after  the  happen- 
ing of  the  same,  claim  for  compensation  may  be  made  within  three 
months  after  the  actual  injury,  disability  or  incapacity  develops  or  makes 
itself  apparent  to  the  injured  employee,  but  no  such  claim  shall  be  valid 
or  effectual  for  any  purpose  unless  made  within  two  years  from  th* 
date  the  accidental  personal   injury  was  sustained.    ♦    ♦    ♦ " 

[1-31  Manifestly,  the  purpose  of  this  amendment -was  to  afford  re- 
lief from  the  rigor  of  the  statutory  limitation  of  sfx  months  in  cases 
where  the  injury  and  disability  did  not  develop  until  after  the  statutory 
period  had  expired.  The  amendment  does  not,  and  we  cannot,  fix  as  an 
arbitrary  hard  and  fast'  rule  the  date  of  the  operation  as  the  date  at 
which  the  statute  begins  to  run.  Each  case  must  be  governed  by  its  own 
facts.  In  the  instant  case  the  Department  of  Labor  and  Industry  reached 
the  conclusion  upon  the  facts  that  the  actual  injury,  disability,  and  in- 
capacity did  not  develop  or  make  itself  apparent  to  the  plaintiff  until 
the  operation  was  had.  If  there  is  any  testimony  or  legitimate  infer- 
ences which  may  be  drawn  from  the  testimony  sustaining  this  conclu- 
sion., it  must  be  accepted  by  us,  even  though  we  might  reach  a  different 
conclusion  if  we  were  the  triers  of  the  facts.  Having  in  mind  our  duty 
and  power,  we  think  it  cannot  be  said  that  the  conclusion  of  the  Depart- 
ment of  Labor  and  Industry  is  without  foundation  in  the  testimony. 
Plaintiff  contiiiued  in  the  discharge  of  his  duties  to  defendant  up  to  and 
including  the  11th  day  of  June,  more  than  six  months  after  the  acci- 
dent. That  he  faithfully  discharged  such  duties  is  evidenced  by  the 
reluctance  and  final  refusal  of  the  employer  to  consent  to  a  vacation  .for 
the  time  he  wanted.  The  defendant's  doctor  had  evidently  concluded 
that  his  injury  was  inconsequential,  as  he  had  dissuaded  plaintiff  from 
having  an  X-ray  made.  After  plaintiff  reached  his  old  home  at  Hercu- 
laneum  he  had   some   treatment    from   a    local  .physician;    this    included 
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hypodermic  injections.  Not  improving,  he  consulted  a  man  skilled  in  in- 
dustrial surgery.  But  this  doctor,  after  making  blood  tests,  having  an 
X-ray  made  and  carefully  examining  it,  and  fully  going  over  the  history 
of  the  case,  was  not  so  sure  of  his  diagnosis  that  he  was  willing  to  ope- 
rate without  having  his  diagnosis  confirmed  by  a  specialist  of  recognized 
standing  in  his  profession.  The  injury  was  a  hidden  one;  the  (^>eration 
revealed  that  it  was  more  serious  than  the  diagnosis  had  indicated.  Un- 
der all  the  circumstances  here  disclosed,  we  cannot  say.  that  the  finding 
of  the  Department  has  no  support  in  the  testimony  or  in  the  legitimate 
inferences  to  be  drawn  therefrom. 

[4]  We  have  held  that  the  claim  for  compensation  must  be  un- 
equivocal. Based  on  that  rule,  we  conclude  that  i^intiff*s  letter  ot 
August  21st  was  not  a  sufficient  claim.  Any  doubt  as  to  the  propriety  or 
force  of  an  oral  claim  for  compensation  was  set  at  rest  by  the  amend- 
ment to  section  15,  part  2,  by  the  act  of.  1919.  On  October  3d  plaintifi 
came  to  Detroit  and  to  defendant's  plant.  He  there  saw  Mr.  Breqnan 
in  charge  of  the  compensation  department  To  him  he  fully  related  all 
that  happened  to  him,  his  injury,  and  gaVe  him  a  history  of  the  case, 
and — 

"Q.  Did  you  make  any  demand  at  that  time  for  compensation?  A. 
Yes,  I  asked  him  what  the  company  was  willing  to  do  for  me  in  regard 
to  compensation." 

While  on  cross-examination  plaintiff,  who  appears  to  have  been  a 
very  fair  witness,  was  not  positive  that  he  could  state  the  exact  words 
used,  we  think  the  testimony  justifies  the  finding  that  a  claim  for  com- 
pensation was  then  made.  Defendant  so  regard^  it,  as,  four  days  after 
the  conversation  took  place  and  after  it  had  time  to  investigate  tfie  mat- 
ter and  consider  plaintiff's  claim,  it  wrote  him  a  letter  concluding  with 
thd  following: 

''We  cannot  therefore  see  where  there  is  ai\y  liability  on  the  part  of 
this  company  due  you  under  the  Michigan  Compensation  Law." 

Iti  this  view  of  the  case  it  becomes  unnecessary  to  consider  other 
questions  in  the  briefs  which  have  received  very  careful  consideration  by 
counsel  but  which  are  not  here  necessary  to  decide. 

The  award  will  be  affirmed. 

The  late  Justice  Stone  took  no  part  in  this  decision. 


WHO  V.  QUINCY  MINING  CO.     (No.  54.) 

(Supreme  Court  of  Michigan.    March  30,  1922) 

187  Northwestern  Reporter,  249. 

MASTER  AND  SERVANT— EVIDENCE  AS  TO  SCRATCH  HELD 

NOT  TO  SHOW  COMPENSABLE  INJURY. 

In  a  proceeding  under  the  Workmen's  Compensation  Act  (Pub.  Acts, 
Extra  Sess.,  1912  No.  10)  to  recover  for  the  death  of  a  miner  from  blood 
poisoning  caused  by  a  slight  scratch  on  the  thumb,  evidence  held  not  to 
permit  an  inference  that  the  scratch  arose  out  of  and  in  the  course  of 
the  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Certiorari  to  Department  of  Labor  and  Industry. 
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Proceeding  by  Ida  Wiio  against-  the  Qu'mcy  Mining  Company  for  an 
award.  From  a  judgment  for  defendant  6i  an  arbitration  board  re- 
versing a  judgment  of  an  arbitration  committee  and  granting  an  award, 
defendant  brings  certiorari.    Award  set  aside. 

Argued  before  Fellows,  C.  J.,  and  West,  Stoiie,  Bird,  Sharpe.  Moore, 
and  Steere,  JJ.  \ 

Swab}'  'I^  Lawton,  of  Hancock,  for  appellant 
B.  H.  T.  Burritt .  of  Hancock,  for  appellee. 

BiBD,  J.  Qaimant's  Husband  was  engaged  as  a  miner  in  the  copper 
mine  of  defendant  He  was  an  old  employee  and  lived  near  the  mine 
opening.  On  the  evening  of  July  3,  1920,  he  came  home  from  his  work 
about  4:10  o'clock  in  the  afternoon  and  exhibited  to  his  wife  and  a  lady 
visiting  them  a  cut  or  scratch  on  hjs  left  thumb.  The  thumb  and  arm 
were  somewhat  swollen^  and  he  had  the  appearance  of  being  in  pain. 
On  the  following  day,  July  4th,  the  condition  of  the  thumb  was  worse 
and  more  painful.  Defendant's  doctor  called  upon  him  and  expressed  the 
opinion  that  he  was  threatened  with  pneumonia.  Later  another  doctor 
was  called,  and  he  concluded  the  trouble>  was  blood  poison. .  In  spite  of 
all  efforts  to  stay  the  poison,  he  steadily  grew  Worse,  and  died  on  July 
18th. 

After  the  death  of  Mr.  Wiio,  claimant,  his  wife  filed  a  claim  for  a 
death  award  with  the  department  of  labor  and  industry  daiming  that  Mr. 
Wiio  scratched  or  cut  his  thumb  on  a  piece  of  copper  rock,  and  that 
subsequently  blood  poison  resulted  which  proved  fatal.  A  hearing  was 
had  before  an  arbitration  committee  and  compensation  was  denied.  On 
appeal  to  the  full  board  where  additional  testimony  was  taken  the  case 
was  reversed  and  an  award  granted  to  her  and  her  four  dependent  chil- 
dren on  the  theory  that  the  deceased  cut  or  scratched  his  thumb  while 
engaged  at  his  work  and  that  it  was  an  accidental  injury. 

It  is  the  contention  of  defendant  that  there  is  no  competent  proof 
in  the  record  which  justifies  the  action  of  the  board  in  finding  that  Mr. 
Wiio's  blood  poison  grrew  out  of  an  accident  which  arose  out  of  and  in 
the  course  of  his'  employment.  We  have  read  the  record  very  carefully, 
and  we  are  persuaded  that  this  point  is  well  taken.  If  the  hearsay  testi- 
mony be  eliminated,  there  is  no  nroof  as  to  how  or  where  he  got  the 
scratch  or  cut  on  his  thumb.  Counsel  argues  that  it  is  shown  infer- 
entially  by  the  testimony  that  claimant's  husband  was  well  and  made  no 
complaint  before  he  went  away  from  hoitie  on  the  morning  of  July  3d, 
and  that  when  he  returned  in  the  evening  he  exhibited  the  cut  or  scratch. 
From  these  facts  counsel  conclude  that  as  he  lived  so  close  to  his  woiic 
he  must  have  received  Ae  injury  in  the  course  of  his  employment  The 
proofs  show  that  Mr.  Wiio  did  chores  about  his  home.  He  may  have 
received  the  cut  or  scr^ch  while  doing  his  chores.  He  may  have  re- 
ceived it  prior  to  July  3d  and  it  was  unnoticed  by  claimant  He  may 
have  received  ^it  in  the  mine  during  the  dinner  hour.  But  whatever  the 
fact  is,  the  duty  was  upon  ihe  claimant  to  make  competent  proof  of  the 
fact  that  he  received  his  injury  from  an  accident  growing  out  of  and  in 
the  course  of  his  employment  There  is  no  direct  priof  that  he  did, 
and  the  facts  which  are  shown  do  not  permit  of  the  inference  that  the 
scratch  or  cat  arose  out  of  or  during  his  employment 

The  death  award  made  by  the  department  of  labor  and  industry 
must  be  set  aside.    No  costs  will  be  allowed. 

The  late  Justice  Stone  took  no  part  in  this  decision. 
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BUILDERS'  LIMITED  MUT.   LIABIUTY  INS.  CO.  v.   COMPEN- 
SATION  INS.  BOARD.     (No.  22733.) 

(Supreme  Court  of  Minnesota.     Feb.  17,  1922.) 

186  Northwestern  Reporter,  860. 

(Syllabus  by  the  Court) 
MASTER  AND  SERVANT  — LAW  CREATING  COMPENSATION 

INSURANCE  BOARD  NOT  RETROACTIVE. 

Chapter  85  of  the  Laws  of  1921,  creating  a  Compensation  Insurance 
Board  and  authorizing  such  board  to  establish  rates  for  compensation 
insurance,  is  not  retroactive,  and  the  rates  adopted  by  the  board  do  not 
apply  to  contracts  of  insurance  entered  into  before  the  act  became  ope- 
rative. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  349.) 

Certiorari  from  District  Court,  Ramsey  County;  Hugo  O.  Hanft, 
Judge. 

The  Builders*  Limited  Mutual  Liability  Insurance  Company  applied 
to  the  district  court  to  have  an  order  of  the  Compensation  Insurance 
Board  fixing  the  rates  for  workmen's  compensation  insurance  vacated, 
in  so  far  as  such  order  required  the  relator  to  collect,  upon  policies  which 
it  had  issued  before  the  law  went  into  effect,  a  different  and  larger 
premium.  On  refusal  to  vacate  or  modify  the  order,  the  relator  brings 
certiorari.  Order  of  district  court  reversed,  with  directions  to  vacate 
order  of  insurance  board. 

Mead  &  Bryngelson,  of  Minneapolis,  for  relator. 
L.  K.  Eaton,  of  Minneapolis,  amicus  curiae. 

C.  L.  Hilton,  Atty.  Cien.,  and  C.  H.  Christopher  son,  Asst  Atty. 
Gen.,  for  respondent. 

Taylor,  C.  The  relator  is  a  mutual  insurance  company  organized 
under  the  laws  of  the  state  of  Wisconsin,  and  duly  licensed  to  do  busi- 
ness in  the  state  of  Minnesota.  Between  February  1,  1921,  and  June  1, 
1921,  the  relator  entered  into  contracts  of  insurance  with  various  em- 
ployers in  the  state  of  Minnesota  by  which  the  relator  insured  such  em- 
ployers, for  one  year  from  the  date  of  the  respective  policies,  against  the 
liabilities  imposed  upon  them  by  the  so  called  Workmen's  Compensation 
Laws  of  this  state,  for  a  specified  and  fixed  percentage  of  the  pay  rolls 
of  each  employer  so  insured. 

The  first  Compensation  Law  in  this  state  was  enacted  iA  1913  (Laws 
1913.  c.  467  [Gen.  St.  1913,  §§  819S-«230]),  and,  as  amended  from  time 
to  time,  remained  in  force  until  superseded  by  the  laws  enacted  in  1921. 
In  1921  the  Legislature  enacted  a  series  of  laws  covering  the  entire  mat- 
ter of  workmen's  compensation,  and  repealed  the  prior  statutes.  Chapter 
82  of  the  Laws  of  1921  embodies  the  substance  of  the  prior  laws  with 
such  changes,  modifications  and  additions  as  the  legislature  deemed 
desirable.  This  act  >vtts  approved  March  15,  1921,  and  took  effect  June 
1,  1921.  The  act  provides  in  section  28  that  with  certain  exceptions  not 
necessary  to  mention,  employers  liable  under  the  act  to  pay  compensa- 
tion for  injuries  sustained  by  their  employees — 

"shall   insure  payment  of   such   compensation  in   some  insurance   carrier 
authorized  to  insure  such  liability  in  this  state." 
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The  carrying  of  such  insurance  was  optional  under  the  former  act, 
but  is  compulsory  under  the  present  act  unless  the  employer  be  one  of 
those  excepted  from  this  provision.  The  act  provides  in  section  29 
that— 

"Any  employer  who  is  responsible  for  compensation  as  provided 
under  part  2  of  this  act  may  insure  the  risk  in  any  manner  then  author- 
ized by  law.  But  those  writing  such  insurance  shall,  in  every  case  be 
subject  to  the  conditions  in  this  section  hereinafter  named." 

The  section  then  sets  forth  the  obligations  assumed  by  the  insurer 
and  the  conditions  to  which  he  is  subject.  This  section  is  not  new;  but, 
except  for  a  few  minor  changes  not  here  in^)ortant,  is  section  31a  of  the 
original  Compensation  Law  of  1913,  which*  appears  as  section  8227  of 
the  General  Statutes  of  1913. 

Chapter  85  of  the  Laws  of  1921,  which  also  was  approved  March 
15,  1921,  and  took  effect  June  1,  1921,  created  a  compensation  insurance 
board  and  also  created  a  bureau  o^  which  all  insurers  writing  compen- 
sation insurance  in  this  state  are  required  to  be  members,  which  bureau, 
.among  other  things,  is  required  to  classify  risks  and  to  report  proper 
rates  to  the  board  for  approval.     Section  7  of  this  act  reads: 

"To  provide  for  the  solvency  of  insurers  writing  workmen's  com- 
pensation insurance  in  this  state  and  to  secure  reasonable  rates,  the  board 
shall  approve  a  minimum  and  adequate  and  reasonable  rate  for  each 
classification  under  which  such  business  is  written.  The  board  shall, 
in  approving  such  rates,  make  use  of  the  experience  which  from  time  to 
time  may  be  available,  and  of  such  other  helpful  information  as  may 
be  obtainable.  For  the  purpose  of  uniformity  and  equality  the  board 
shall,  after  consultation  with  insurers,  approve  a  system  of  schedule, 
merit  and  experience  rating  for  use  in  writing  of  such  business  in  this 
state.  No*  system  of  schedule,  merit  or  experience  rating  except  the  one 
so  approved  shall  be  used  in  this  state." 

Section  10  of  the  act  provides  that: 

*'The  board  shall  have  power  *  *  *  to  review  the  acts  of  any 
insurer,  bureau  or  agent  subject  to  the  provision  of  this  act.  and  to 
make  findings  and  orders  requiring  compliance  with  the  provisions 
hereof"  - 

— ^and  further  provides  that: 

"Its  findings  or  orders  *  *  *  in  all  cases  shair  be  subject  to  sum- 
mary review  by  the  district  court." 

Sections  19.  20.  and  21  of  the  act  read : 

"Sec.  19.  No  insurer  shall  make  or  charge  any  rate  for  workmen's 
compensation  insurance  in  this  state  which  discriminates  unfairly  be-» 
tween  risks  or  classes,  or  which  discriminates  unfairly  between  thks  in 
the  application  of  like  charges  and  credits  in  the  plan  of  schedule,  merit 
or  experience  rating  in  use;  and  no  insurer  shall  discriminate  by  granting 
to  any  employer  insurance  against  other  hazards  at  less  than  its  regular 
rates  for  such  insurance,  or  otherwise. 

"Sec.  20.  Every  insurer  writing  workmen's  compensation  insurance 
in  this  state  shall,  except  as  otherwise  ordered  by  the  board,  file  with 
the  board  its  rates  for  such  insufknce  and  all  additions  thereto  or  changes 
therein.  All  rates  so  filed  shall  comply  with  the  requirements  of  law 
and  shall  not  be  effective  or  used  until  approved  as  to  such  compliance 
by  the  board.  A  rate  which  is  filed  and  approved  shall  not  be  changed 
until  the  substituted  rate  has  been  filed  for  at  least  fifteen  day*  and  has 
been  approved  by  the  board. 

"Sec.  21.  No  insurer  shall  write  insurance  at  a  rate  other  than  that 

made  and  put  into  force  by  such  bureau  and  approved  as  adequate  and 

reasonable  by  the  board;  provided,  that  the  bureau   may  reduce  or  in- 

.  crease  a  rate  by  the  application  to  individual   risks  of   the   system  of 

schedule,  merit  or  experience  rating  whirh   has  been  approved  by  'the 
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board.  Such  reduction  or  increase  shall  be  set  forth  in  the  policy  ot 
by  indorsement  thereon." 

The  act  provides  a  penalty  for  any  violation  €f  its  provisions  or  of 
any  order  of  the  board  made  thereunder. 

On  August  5,  1921,  the  Compensation  Insurance  Board  made  an  or- 
der fixing  the  rates-  for  workmen's  compensation  insurance,  effective  as 
of  one  minute  after  12  o'clock  a.  m.  of  June  1,  1921;  and  made  a  fur- 
ther order  to  the  effect  that  all  policies  in  force  at  one  minute  after  12 
o'clock  a.  m.  of  June  1,  1921,  or  issued  thereafter,  "must  be  indorsed 
to  provkle  for"  the  rates  so  fixed.  These  rates  were  substantially  higher 
than  the  rates  charged  for  such  insurance  theretofore  and  substantially 
higher  than  the  rates  specified  and  fixed  in  the. policies  issued  by  the  re- 
lator prior  to  June  1,  1921.) 

The  relator  made  an  application  to  the  district  court,  under  section 
10  of  the  act,  to  have  the  order  of  the  board  vacated  in  so-  far  as  such 
order  required  the  relator  to  collect,  m>on  the  policies  which  it  had  issued 
before,  the  law  went  into  effect,  a  different  anl  larger  premium  than  was 
specified  and  stipulated  in  such  policies.  The  district  court  refused  to 
vacate  or  modify  the  order  and  the  matter  is  brought  before  this  court 
by  writ  of  certiorari. 

The  relator  contends:  (1)  That  the  statute  is  not  retroactive  and 
does  not  authorize  the  insurance  board  to  increase  the  rate  on  policies 
issued  before  the  statute  went  into  effect;  (2)  that,  if  the  statute  be  con- 
strued as  authorizing  the  boar^  to  increase  such  rates,  it  infringes  the 
constitutional  provisions  against  impairing  the  obligation  of  contracts. 

The  provisions  of  the  statute  hereinbefore  quoted  are  those  under 
which  it  is  sought  to  sustain  that  part  of  the  board's  order  which  applies 
to  policies  issued  before  the  statute  became  effective. 

It  is  thoroughly  settled  that  a  statute  will  not  be  given  a  retroactive 
operation  unless  it  appears  '*by  express  command  or  by  necessary  and 
unavoidable  implication"  that  such  was  the  legislative  intent  And, 
where  a  statute  affects  rights  and  liabilities,  it  will  not  be  construed  as 
affecting  those  previously  existing  unless  such  construction  is  essential  to 
give  it  effect,  or  its  terms  are  so  explicit  as  to  preclude  any  other  inter- 
pretation. Wilson  V.  Red  Wing  School  District,  22  Minn.  488;  State  v. 
Waholz,  28  Minn.  114,  9  N.  Vt^  578;  State  v.  Hill,  32  Minn.  275,  20  N. 
W.  196;  Gkston  v.  Merriam,  33  Minn.  271,  22  N.  W.  614;  Powers  y.  City 
of  St.  Paul,  36  Minn.  97,  30  N.  W.  433;  Brown  v.  Hughes,  89  Minn.  150. 
94  N.  W.  438;  Stein  v.  Hanson,  99  Minn.  387.  109  N.  W.  821;  State  ex 
rcl.  V.  General  A.  F.  &  L.  A.  Corp.,  134  Minn.  21.  158  N.  W.  715,  Ann. 
Cas.  1918B,  615;  State  ex  rel.  v,  Dist.  Court,  138  Minn,  213,  164  N.  W. 
812;  State  ex  rel.  v.  Probate  Court,  142  Minn,  283,  171  N.  W.  928; 
Soderstrom  v.  Curry  &  Whyte,  Inc.,  143  Minn.  154,  173  N.  W.  649: 
Nash  V.  M.  &  St  L.  Ry.  Co.,  144  Minn,  322.  175  N.  W.  610. 

We  find  no  provision  in  the  statute  here  involved  which  expresses  a 
legislative  intention  to  change  or  disturb  existing  contracts  of  insur- 
ance, or  which  directs  that  the  rates  to  be  estabUshed  as  provided  in  the 
statute  shall  apply  to  policies  issued  before  it  went  into  effect  The  stat- 
ute speaks  prospectively  and  can  be  given  full  effect  wi^out  construing, 
it  as  retroactive  in  its  operation.  The  statute  was  passed  March  15, 
1921,  but  did  not  go  into  effect  until  Jtine  1, .  1921.  Postponing  the  time 
when  a  statt|te  shall  take  effect,  In  the  abs^ce  of  some  other  adequate 
reason  therefor,  evinces '*an  intention  to  give  it  a  retrospective  operation. 
But,  where  the  statute  makes  changes  which  affect  the  substantive  rights 
of  parties,  the  necessity  or  propriety  of  allowing  the  parties  affected  a 
reasonable  time  in  which  to  adjust  themselves  to  &e  changed  conditions 
furnishes  an  adequate  reason  for  postponing  its  operation  without^  as- 
cribing such  postponement  to  an  intention  to  give  the  act  a  retroactive 
effect  State  ex  rel.  v.  General  A.  F.  &  L,  A.  Corp.,  134  Minn.  21.  158 
N.  W.  715,  Ann.  Cas.  1918B,  615. 
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The  case  cited  involved  the  provision  limiting  the  time  for  making 
claims  for  compensation  which  was  added  to  the  prior  compensation  law 
by  section  8  of  chapter  209  of  the  Laws  of  1915  (Gen.  St.  Supp.  1917, 
§  8214—1).  This  statute  was  passed  April  21.  1915,  but  did  not  go  into 
effect  until  July  1,  1915.  The  court  remarked  that,  if  the  amending 
statute  "had  done  nothing  but  give  a  limitation,  the  postponement  of  its 
operation  might  well  enough  be  conclusive  of  an  intent  to  give  a  retro- 
spective operation.''  but  held  that  the  necessity  of  allowing  those  inter- 
ested an  opportunity  to  adjust  themselves  to  other  changes  made  by  the 
statute  furnished  a  sufficient  reason  for  postponing  its  operation;  that 
the  statute  was  not  retroactive;  and  that  the  limitation  did  not  apply 
to  existing  claims.  This  decision  was  followed  and  applied  in  State  ex 
rel.  V.  District  Court,  138  Minn.  213,  164  N.  W.  812,  involving  the  same 
statute.  See,  also,  Nash  v.  M.  &  St  L.  Ry.  Co.,  144  Minn.  322.  175  N. 
W.  610,  involving  the  Iowa  Compensation  Law  and  an  order  of  the  In- 
dustrial Commissioner  of  that  state. 

Our  conclusion  is  that  chapter  85  of  the  Laws  of  1921  is  not  retro- 
spective in  its  operation  and  did  not  authorize  the  insurance  board  to 
require  the  collection  of  a  different  rate  than  stipulated  therein  on  poli- 
cies which  had  been  issued  and  were  in  force  before  the  statute  became 
effective.  If  the  Legislature  had  intended  that  the  rates,  to  be  there- 
after established  in  tifie  manner  provided  in  the  act.  should,  when  so  es- 
tablished, be  substituted  in  contracts  existing  before  the  act  became  ef- 
fective for  the  rates  agreed  upon  and  specified  in  such-  contracts,  we 
think  it  would  have  us^  language  clearly  expressing  such  intention. 

Whether,  acting  under  the  police  power,  the  Legislature  could  have 
made  the   rates,  which  should  thereafter   be  adopted   by  the  insurance 
board,  applicable  to  contracts  made  before  the  act  went  into  effect,  we 
need  not  determine,  as.  in  our  opinion,  the  Legislature  has  made  no  at-  • 
tempt  to  do  so. 

The  order  of  the  district  court  is  reversed,  with  directions  to  vacate 
the  order  of  the  insurance  board  in  so  far  as  such  order  requires  a 
change  in  the  rate  on  policies  issued  by  the  relator  before  chapter  85 
of  the  Laws  of  1921  went  into  effect 


THORNTON   BROS    CO   V   NOWPHERN .  STATES   POWER  CO. 

iVfk  22658.5 

(Supreme  Court  of  JiinnesotJu  ftlx'3*.  1922^) 

186  North^test^m  Reporter.  6(9. 

(Syllabus  by  the  Court) 
3.  MASTER  AND  SERVANT  —  COMPENSATION   ACT  GIVING 

SUBROGATED  EMPLOYER  ATTORNEY'S  FEES  CONSTITU- 

TIONAL. 

The  last  paragraph  of  subdivision  1  of  section  8229,  making  the  third 
party  liable  for  reasonable  attorney's  fees  expended  by  the  plaintiff  in 
such  an  action,  does  not  contravene  any  provision  of  the  state  or  federal 
Constitution. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  347.) 

Appeal  from  District  Court,  Ramsey  County;  Chas.  C.  Haupt,  Judge. 

Action  by  Thornton  Bros.  Company  against  the  Northern  States 
Power  Company.  Findings  and  judgment  for  plaintiff,  iand  defendant 
appeals.    Affirmed. 


4f-  ■  ■■Vol.  IX — Camp. 
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Briggs;  Weyl  &  Briggs,  of  St.  Paul,  for  appellant. 
John  J.  Kirby,  of  St  Paul,  for  respondent 

Lee.,  C.  Plaintiff  is  a  contractor,  and  on  November  18,  1920,  was 
laying  water  pipes  in  the  streets  of  South  St  Paul.  Nick  Decker  was 
one  of  a  crew  of  men  engaged  in  filling  the  trenches.  Defendant  main- 
tained an  electric  light  and  power  line  in  South  St.  Paul.  Decker  and 
both  parties  to  this  action  were  subject  to  the  provisions  of  the  Work- 
men's Compensation  Law  of  this  state  (Gen.  St  1913.  §§  8195-«230). 
A  machine  was  used  to  fill  the  trenches.  To  support  the  shovel,  the 
machine  had  a  rigid  boom,  the  top  of  which  was  17  feet  above  the  ground. 
In  doing  the  work  it  became  necessary  to  move  the  machine  under  two 
of  defendant's  high  power  transmission  wires.  The  poles  supporting  the 
wires  were  20  feet  above  the  ground.  They  sagged  between  the  poles, 
and  the  boom  would  not  clear  them.  A  similar  situation  had  been  en- 
countered a  number  of  times  before,  and  on  each  occasion  one  of  plain- 
tiff's employees  climbed  up  the  boom  and  lifted  the  wires  over  it  On 
this  particular  occasion  the  engineer  operating  the  filling  machine  di- 
rected Decker  to  go  up  on  the  boom  and  lift  the  wires.  He  proceeded 
to  do  so,  and  lifted  the  first  one  over  the  top  of  the  boom  safely,  bat 
when  he  attempted  to  lift  the  second  wire  he  received  an  electric  shock 
which  caused  him  to  fall  to  the  ground,  thus  seriously  injuring  him. 
Decker  elected  to  claim  compensation  from  plaintiff  and,  his  claim  hav- 
ing been  duly  adjusted,  plaintiff  brought  this  action  to  recover  from  de- 
fendant the  amount  it  had  paid.  The  action  was  brought  pursuant  to  the 
third  paragraph  of  subdivision  1  of  section  8229,  G.  S.  1913. 

The  complaint  charged  defendant  with  negligence  in  suspending  its 
wires  too  near  the  ground  and  failing  to  keep  \hem  properly  insulated 
A  jury  trial  was  waived,  and  the  court  made  findings  in T)laintifrs  favor, 
upon  which  judgment  was  entered.    This  appeal  is  from  the  judgment. 

It'  was  found  that  Decker's  injuries  were  caused  solely  by  reason  of 
defendant's  negligence  in  maintaining  its  power  wires  in  a  dangerous  and 
defective  condition.  There  was  a  specific  finding  that  there  were  bare 
spots  on  the  second  wire,  due  to  the  fact  that  the  insulation  was  worn 
and  frayed,  and  that  Decker's  hands  came  in  contact  with  one  of  the  ex- 
posed portions  of  the  wire. 

[1]  1.  The  principal  ground  upon  which  a  reversal  is  sought  is  that 
defendant  was  not  guilty  of  negligence-  entitling  Decker  to  recover  had 
he  brought  an  action  for  damages.  The  substance  of  the  argument  is 
that  defendant  was  under  no  obligation  to  insulate  its  wires  at  the  place 
in  question;  that  it  was  plaintiff's  duty  to  request  defendant  to  raise 
them  if  they  were  too  low,  before  attempting  to  move  the  filler  under 
them;  that  plaintiff  and  Decker  were  trespassers;  and  that  defend^ 
could  not  reasonably  anticipate  that  any  one  would  be  reckless  enough 
to  interfere  with  a  high  power  electric  wire  suspended  20  feet  above  the 
street.  By  section  6247,  G.  S.  1913,  defendant  was  required  to  loca*5 
its -wires -in  such  a  way  as  not  to  interfere  with  the  safety  and  conveni- 
ence of  ordinary  travel  over  the  street.  Its  contention  is  that  it  did  all 
it  was  required  to  do  in  this  regard  when  it  suspended  the  wires  20  f^^ 
above  the  ground,  .^t  that  height  they  would  not  interfere  with  vehicles 
passing  along  the  street,  and  it  is  probably  true  that  negligence  could  not 
be  imputed  to  defendant  on  the  sole  ground  that  its  wires  were  strung 
too  low. 

Chapter  366.  Laws  1917  (Gen.  St  Supp.  1917.  §§  2602—9.  260?-j0^ 
prohibits  the  moving  of  a  building  or  other  structure  along-  a  street  in  * 
manner  which  will  unnecessarily  interfere  with  ekctric  wires,  provides  for 
compensation  to  the  owner  when  required  to  displace  them  to  permit  a 
building  or  structure  to  be  moved,  and  declares  that  the  act  shall  no. 
apply  to  work  done  upon  a  street  by  or  for  a  municipality,  or  to  the 
moving  of  a  building  or  structure  18  feet  or  less  in  height.    Section  85W5. 
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G.  S.  1913,  declares  that  it  shall  be  a  misdemeanor  to  interfere  in  any 
way  with  electric  wires  legally  strung. 

It  is  a  matter  of  common  knowledge  that  houses  are  moved  along 
streets,  and  will  rarely  clear  wires  less  than  18  feet  above  the  ground. 
Excavating  machinery  is  generally  used  in  grading  streets  and  lajring 
water  and  sewer  pipes,  and  such  machinery  may  require  as  much  clear- 
ance space  as  a  house.  It  must  be  presumed  that  defendant  had  knowl- 
edge of  these  facts.  The  wires  carried  a  deadly  current  of  electricity. 
They  were  insulated.  There  was  evidence  tending'  to  ahow,  contrary  to 
popular  belief,  that  insulation  affords  no  protection  to  one  coming  in 
contact  with  a  wire  of  high  voltage.  There  was  also  evidence  that  elec- 
tric wires  had  been  handled  as  these  were  without  harm,  and  that  it  was 
customary  to  lift  them*^  as  the  machine  was  moved.  Much  is  made  of 
the  fact  that  no  bad  results  followed  when  Decker  lifted  the  first  of  the 
two  wires  over  the  boom.  If  there  was  no  protection*  in  insulation,  it  is 
difficult  to  understand  why  there  had  been  no  accident  before. 

We  are  of  the  opinion  that  the  evidence  would  not  compel  a  finding 
that  defendant  was  under  no,  duty  >to  insulate  these  wires.  We  are  also 
of  the  opinion  that  the  evidence  supports  the  finding  that  the  defective 
condition  of  the  insulation  was  the  cause  of  the  accident  The  degree 
of  care  which  the  law  exacts  of  one  who  employs  so  dangerous  an  agency 
as  electricity  has  been  repeatedly  stated.  Gilbert  v.  Duluth,  etc.,  Co., 
93  Minn.  99,  100  N.  W.  653,  106. Am.  St.  Rep.  430;  Musolf  v.  Duluth, 
etc.,  Co.,  108  Minn.  369,  122  N.  W.  499,  24  L.  R.  A.  (N.  S.)  451;  How« 
v.  City  of  Winona,  113  Minn.  252,  129  N.  W  577,  33  L.  R.  A,  (N.  S.) 
449,  Ann.  Cas,  1912A,.247;  Davidson  v.  Otter  Tail  Power  Co.,  185  N. 
W.  644.  Applying  the  rule,  we  sustain  the  finding  that  defendant  was  , 
negligent 

[2]  2.  It  is  contended  that  Decker  was  gnilty  of 'contributory  negli- 
gence as  a  matter  of  law.  The  argument  is  that  he  knew  the  wires 
carried  an  electric  current,  should  have  known  that  it  might  be  of  high 
voltage,  if  he  had  looked,  must  have  seen  that  the  insulation  had  come 
off.  and  hence  whatever  danger  there  might  be  was  open  and  obvious  to 
him.  Plaintiff  contends  that  defendant  cannot  assert  the  contributory 
negligence  of  Decker  ad  a  defense.  It  makes  the  point  that  by  becoming 
subject  to  the  Compensation  Act  defendant  surrendered  the  right  to 
interpose  the  so-called  common-law  defenses  to  actions  brought  by  work- 
men of  other  employers  also  subject  to  the  act. 

The  trend  of  our  decisions  is  not  in  line  with  this  contention.  It  has 
been  held  that  the  phrase  "circumstances  also  creating  a  legal  liability 
for  damages'*  in  section  8229  has  reference  to  the  workmen's  common- 
law  right  of  recovei^r,  Carlson  v.  Minneapolis  St.  Ry.  Co.,  143  Minn. 
129,  173  N.  W.  405,  that  the  statute  gives  no  right  to  proceed  against 
the  third  party  under  the  Compensation  Act,  Hansen  v.  N.  W.  Fuel  Co., 
144  Minn.  105,  174  N.  W.  726;  and  in  Metropolitan  Milk  Co.  v.  Minnea- 
polis St.  Ry.  Co.,  183  N.  W.  830,  it  was  said  that  there  must  be  negli- 
gence  on  the  part  of  the  third  party,  and  it  must  not  appear  that  the 
workman  was  contributorily  negligent.  Whether  the  workman  was  con- 
tributorily  negligent  was  not  involved  in  the  case  last  cited:  The  effect 
of  his  being  so  could  not  be  decided.  The  statement  has  only  the  force 
of  a  remark  in  the  course  of  a  discussion,  and  not  the  effect  of  a  deci- 
sion. The  question  is  not  discussed  in  defendant's  brief.  Until  it  arises 
in  a  case  where  it  is  directly  involved,  we  prefer  not  to  give  it  further 
consideration.  It  may  still  be  regarded  as  an  open  question.  It  does  not 
arise  here,  for  the  finding  that  Decker's  injuries  were  caused  solely  by 
defendant's  negligence  is  supported  by  the  evidence,  and  conclusively 
negatives  his  alleged  contributory  negligence. 

This  finding  also  answers  the  contention  that,  plaintiff,  was  guilty  of 
contributory  negligence  in  directing  Decker  to  lift  the  wires  over  the 
boom. 
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[3]  3.  The  third  paragraph  of  subdivision  1  of  section  8229  gives  an 
employer,  subrogated  to  the  right  of  his  employee  to  recover  from  a 
third  person,  his  reasonable  attorney's  fees  expended  in  securing  a  re- 
covery. This  is  attacked  as  class  legislation  amOimting  to  a  denial  of 
the  equal  protection  of  tht  law  to  persons  in  defendant's  situation.  The 
question  is  disposed  of  by  Mathison  v.  Minneapolis  St.  Ry.  Co.,  126  Miim. 
286,  148  N.  W.  71,  L.  R.  A.  1916D,  412,  where,  after  referring  to  this 
provision,  it  was  said; 

"We  find  nothing  in  theSe  provisions  contravening  any  of  the  pro- 
visions of  the  Constitution.  They  apply  to  and  bind  only  those  who 
have  voluntarily  accepted  and  agreed  to  them." 

The  other  assignments  of  error  require  no  discussion. 

Judgment  affirmed. 


FREEDMAN  v.  SPICER  MFG.  CORPORATION.     (No.  36.) 

(Court  of  Errors  and  Appeals  of  New  Jersey.    F«b.  9,  1922.) 

116  Atlantic  Reporter,  427. 

MASTER  AND  SERVANT— INJURY  TO  EMPLOYEE  FAINTING 
AFTER  INOCULATION    HELD   COMPENSABLE   AS   "ARIS- 
J>fG  OUT  OF  AND  IN  COURSE  OF  EMPLOYMENT." 
Accident  to  employee  who  fainted  and  fractured  skull  as  the  result 
of  inoculation  which  he  was  induced  to  undergo  by  employer  during  in- 
fluenza epidemic  hild  to  have  arisen  out  of  and  in  the  course  of  the  em- 
ployment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 
(For  other  definitions,   see  Words  and   Phrases,   First  and  Second 
Series,  Course  of  Employment) 

Appeal  from  Supreme  Court 

Petition  by  Nathan  Freedman  against  the  Spicer  Manufacturing 
Corporation.    Judgment  for  petitioner,  and  defendant  appeals.     Affirmed. 

On  appeal  from  the  Supreme  Court,  in  which  &e  following  per 
curiam  was  filed: 

"The  common  pleas  found  the  following  facts: 

"(1)  That  the  said  Harry  Freedman,  who  was  21  years  of  age,  was 
on  the  2^  day  of  October.  1918,  emplosred  by  Spicer  Manufacturing 
Corporation,  at  South  Plainfield,  N  J.,  as  a  clerk  in  the  production  de- 
partment. 

"(2)  That  during  the  influenza  epidemic  in  the  fall  of  1918,  in  tn 
effort  to  check  the  spread  of  such  disease,  respondent  obtained  and  ad- 
ministered through  its  company  physician  a  vaccine  to  such  of  its  em- 
ployees as  were  willing  to  take  the  treatment,  and  also  to  the  members 
of  their  families. 

"(3)  That  on  October  23,  1918.  said  Harry  Freedman  was  invited, 
recommended,  and  induced  by  the  respondent  to  accept  such  inoculation, 
and  was  inoculated  at  the  plant  along  with  the  other. men  in  his  d^rt- 
mentrupon  his  returning  to  his  desk  after  sudi  inoculation,  and  as  a 
result  of  the  inoculation,  he  fainted  and  fell  to  the  floor. 

"(4)  That,  as  a  result  of  the  fall,  the  deceased  fractured  his  skulL 
^and  his  death  ensued  on  the  following  day«  as  a  result  of  said  atddent 

"(5)  That  the  injury  was  caused  by  an  accident  on  the  23d  day  of 
October,  1918,  arising  out  of  and  in  the  course  of  .the  ^ployment 
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''We  think  this  finding  justified  the  judgment  entered  in  favor  of  the 
petitioner.    Let  judgment  be  affirmed,  with  costs/' 

Qarencee  B.  Tippett,  of  Jersey  City,  for  appellant 
Wsilliam  Newcom,  of   Plainfield,   for  respondent. 

Per  Cuuam.    "The  judgment  under  review  herein  should  be  affirmed 
for  the  reasons  expressed,  in  the  opinion  of  the  Supreme  Court 

•  For  affirmance:  The  Chancellor^  the  Chief  Justice,  Justices  Trench- 
ard  Bergen,  Mintum,  Kalisch,  Katzenbach,  Judges  White,  Williams, 
Gardner,  Adcerson,  and  Van  Buskirk. 

For  reversal:     None. 


KAUFFELD  v.  G.  F.  PFUND  &  SONS.     (No.  93.) 

(Court  of  Errors  and  Appeals  of  New  Jersey.     March  6.  1922. 

116  Atlantic  Reporter,  487. 

(Syllabus  by  the  Court) 

MASTER  AND  SERVANT— COURT'S  HNDINGS  IN  COMPEN- 
.SATION  CASE  CONCLUSIVE. 

In  workmen's  compensation  cases  the  Supreme  Court  cannot  re- 
view the  facts  as  found  by  the  common  pleas,-  when  there  is  any  evidence 
to  support  the  lower  court's  findings. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[6].) 

Appeal  from  Supreme  Court 

Action  by  Louisa  Kau£feld  against  G.  F.  Pfund  &  Sons.  Judgment 
for  plaintiff,  and  defendant  appeals.    Affirmed 

On  appeal  from  the  Supreme  Court  in  which  the  following  per 
curiam  was  filed: 

**This  is  a  workmen's  compensation  case.  The  Workmen's  (^mpen- 
sation  Bureau  made  an  award  in  favor  of  the  petitioner.  On  appeal  to 
the  Camd^  coun^  court  of  common  pleas,  upon  a  trial  de  novo,  the 
petitioner  was  again  awarded  compensation,  under  the  statute.  The  only 
question  before  us  for  decision  is,  Is  there  legal  evidence  to  support  the 
judgment?  The  award  was  based  upon  the  theory  that  exposure  to  arti- 
ficial lieat,  in 'conjunction  with  the  heat  of  the  sun,  had  caused  the  death 
of  petitioner's  husband,  William  Kauffeld,  on  August  2,  1917,  of  thermic 
fever  or  sunstroke.  The  rule  is  that,  when  the  employment  brings  4i 
greater  exposure  than  that  to  which  persons  generally  in  that  locality  are 
exposed,  injurv  or  death  resulting  therefrom,  such  injury  or  death  does 
arise  out  of  tne  employment  Larke  v.  John  Hancock  Mutual  Life  Ins.' 
Co.,  90  Conn.  303.  97  Atl-  322,  L.  R.  A.  1916E,  584.  The  deceased  was 
employed  in  making  deliveries  of  smoked  products  foir  hi$  employer, 
which  necessitated  his  entering  the  smokehouse..  We  .think,  under  the 
evidence  in  the  record,  it  was-. permissible  for  the  trial  court  to  infer  that 
the  death  of  the  petiti6ner*s  husband  arose  out  of,  and  in  'the,  course  6i, 
his  employment  It  is  settled  where  a  trial  court's  findi|igs  of  fact  are 
supported  by  evidence  they  will  not  be  disturbed.  Lundy  >.  George 
Brown  &  C:©.,  93  N.  J.  Law,  107,  106  Atl.  362,  affirmed  93  N.  J.  Law, 
469,  108  All.  252.    The  judgmint  is  affirmed,-  with  costs.** 
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Howard  L.  Milkr,  of  Camden,  for  appellant 
Willis  Tullis  Porch,  of  Pitman,  for  respondent 

Per  Curiam,  The  judgment  under  review  herein  should  be  affirmed 
for  the  reasons  expressed  in  the  opinion  of  the  Supreme  Court,  exce{»t 
that  the  Supre»^e  Court  made' an  cfror  in  holding  thiat  the  deceased's 
employment  necessitated  his  entering  the  defendants  smokehouse.  The 
court  of  common  pleas  whose  decision  the  Supreme  Court  reviemred. 
held  that  he  did  not  enter  the  smokehouse.  And  the  rule  is  that  the 
Supreme  Court  may  not  review  the  facts  as  found  by  the  common  pleas 
in  these  cases,  when  there  is  any  evidence  to  support  the  lower  court's 
findings;  and  there  was  in  this  case. 

On  the  whole  case  there  was  sufficient  evklence  to  warrant  the  judg-- 
ments  arrived  at,  both  in  the  common  pleas  and  in  the  Supreme  Court; 
and  the  judgment  here  under  review  will  therefore  be  affirmed. 

For  affirmance:  The  Chancellor,  the  Chief  Justice,  Justices  Trench- 
ant, Bergen,  Mintum,  Kalisch,  and  Katzenbach,  and  Judges  White,  Hep- 
penheimer,  Williams,  Gardner,  Ackerson,  and  Van  Buskirk. 

For  reversal:    None. 


LINCKS  ET  AL.  V.  ERIE  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey.  Feb.  9,  1922,) 

116  Atlantic  Reporter,  493. 

1.  MASTER  AND  SER>iANT  —  COMPENSATION  CLAIMANT 
MUST  PROVE  EMPLOYMENT  WITHIN  STATE  STATUTE. 
In  proceedings  under  Workmen's  Compensation  Act  for  death  of  a 
railroad  employee,  the  petitioner  had  the  burden  of  affirmatively  showing 
that  the  employee  was  not  engaged  in  interstate  commerce  within  the 
federal  Employers'  Liability  Act  (U.  S.  Comp.  St  §§  8657-8665)  at  the 
time  of  the  accident 

(For  other  cases,  sec  Master  and  Servant,  Dec  Dig.  §  403.) 

Appeal  from  Supreme  Court 

Proceedings  under  the  Workmen's  Compensation  Act  (P.  L.  1911,  p. 
134)  by  Regina  Lincks,  administratrix  of  the  estate  of  Henry  W.  Lincks, 
for  compensation  for  death  of  Henry  W.  Lincks,  opposed  by  the  Erie 
Railroad  Company,  employer.  Award  for  petitioner,  and  emplo3rcr  ap- 
peals.   Affirmed. 

On  appeal  from  the  Supreme  Court  in  which  the  Ipiiowmg  per 
curiam  was  filed: 

[1]  'This  is  a  workman's  compensation  case.  The  petitioner's  hus- 
band was  employed  by  the  defendant,  as  an  engine  tender  or  laborer;  he 
was  killed  on  the  24d|  day  of  September,  1914,  in  the  railroad  yard  of 
the  defendant  company  in  Jersey  City  by  engine  No.^513,  which  was  run 
between  Waldwick,  N.  J.,  and  Jersey  City,  N.  J.  The  record  shows  com- 
pensation was  awarded  the  petitioner  on  December  29,  1914,  by  the  com- 
mon pleas  court  of  Hudson  county.  That  judgment  was  reversed  by 
the  Supreme  Court,  July  6,  1915.  The  judgment  of  tfie  Supreme  Court 
in  turn  was  affirmed  by  the  Court  of  Errors  and  Appeals,  91  N.  J.  Law, 
166.  103  Atl.  176.  In  that  opinion  it  was  said  the  fundamental  question 
to  be  now  decided  is  whether  the  engine  upon  which  the  deceased  had 


Digitized  by 


Google 


1922]  BAUDASSI  v.  MOLLA.     (N.  Y.)  741 

just  finished  his  work,  or  that  upon  which  he  was  about  to  commence 
his  work,  was  either  of  them  intended  to  be  presently  used  in  interstate 
or  intrastate  commerce.  The  burden  was  upon  the  petitioner  in  the  court 
of  first  instance  to  prove  a  case  within  the  state  statute — that  is,  to  show 
affirmatively,  that  the  plaintiff's  decedent  was  engaged  in  a  service  which 
was  not  regulated  by  Uie  federal  statute;  for  that  fact  is  not  to  be  pre- 
sumed, in  the  absence  of  proof. 

[2,  3]  "Subsequently  a  suit  was  commenced  in  the  circuit  court  of 
Hudson  county  to  recover  damages  under  the  federal  statute  against 
common  carriers  engaged  in  interstate  commerce.  To  this  the  defend- 
ant filed  an  answer,  in  which  it  stated  that,  'At  times  it  was  engaged 
solely  in  intrastate  commerce  within  the  limits  of  the  state  of  New  Jer- 
sey ♦  *  ♦  it  denies  that  Henry  W.  Lincks  (the  decedent  who  was 
the  petitioner's  husband)  was  employed  by  it  in  interstate  commerce.' 
The  circuit  court  on  May  13,  1919,  nonsuited  the  plaintiff.  Subseqeuntly 
on  April  16,  1920,  an  award  of  compensation  was  made  by  the  court  ot 
common  pleas  of  Hudson  county,  in  which  the  record  of  the  above  suits 
was  introduced  as  evidence.  The  question,  therefore,  is  whether  the 
admissions  in  the  answer  by  the  defendant  in  the  suit  for  damages  in  the 
circuit  court  supplied  the  requisite  proof,  under  the^  ruling  of  the  Court 
of  Errors  and  Appeals.  We  think  the  statement  of  fact  in  the  answer 
in  the  Circuit  court  is  admissible  in  evidence  as  an  admission  of  the  fact 
that  the  decedent  was  not  engaged  at  the  time  of  accident  in  interstate 
commerce.  Mr.  Wigmore  in  his  valuable  book  on  Evidence  at  section 
1066,  says  that  the  pleadings  in  prior  causes,  then,  can  be  treated  as  the 
parties'  admissions,  usable,  as  evidence  in  later  cases  must  be  conceded. 
I.  R,  C.  L.  p.  499,  par.  39,  40.  See  Bernard  v.  Adan>s,  No.  82  Supreme 
Court,  116  Atl.  — .  February  term,  1921.  We  also  think  this  evidence 
was  sufficient  to  make  a  prima  facie  case  under  the  state  statute,  and 
justified  the  findings  of  the  trial  court.  The  judgment  is  affirmed,  with 
costs." 

Collins  &  Corbin,  of  Jersey  City,  for  appellant. 
Frank  G.  Turner,  of  Jersey  City,  for  respondent 

Per  Curiam.  The  judgment  under  feview  herein  should  be  af- 
firmed for  the  reasons  expressed  in  the  ^opinion  of  the  Supreme  Court. 

For  affirmance:  The  Chancellor,  th«  Chief  Justice,  Justices  Trench- 
ard,  Bergen,  Kalisch,  and  Katzenbach,  and  Judges  White,  Williams, 
Gardner,  Ackerson,  and  Van  Buskirk. 

For  reversal:     None. 


BAUDASSI  V.  MOLLA  et  al. 


(New  York  Supreme  Court,  Appellate  Division,  Third  Department 
March  8,  1922.) 

192  New  York  Supplement,  11^. 

MASTER  AND  SERVANT— INJURY  BY  HOT  METAL  FALLING 
FROM  STRANGER'S  PLACE  OF  BUSINESS  HELD  COMPEN- 
SABLE, AS  ''ARISING  OUT  OF  AND  IN  THE  COURSE  OF 
EMPLOYMENT.*' 

Dependents  of  a  forger,  who  was  killed  by  hot  metal  emptied  on  him 
from  an  iron  pipe  which  fell  from  a  floor  above  his  employer's  place  of 
business,  while  he  was  on  his  way  "to  top  out  some  work"  at  12 :55  p.  hi., 
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Md  entitled  to  compensation  under  the  Workmen's  Compensation  Law; 

deceased  having  been  brought  by  the  conditions  of  his  work  within  the 

zone  of  special  danger,  so  that  the  injury  arose  out  of  as  well  as  in  the 

course  of  his'  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375.) 

(For  other  definitions,  see  Words  and   Phrases,  First  and    Second 

Series,  Course  of  Employment) 

Appeal  from  State  Industrial  Board. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67)  by  Marie  Baudassi,  claimant  opposed  by  Charles  P.  Molla  and 
another,  copartners,  empolyers.  From  an  award  of  compensation,  the 
employers  appeal.    Affirmed. 

Argued  before  Cochrane,  P.  J.,  and  Henry  T.  Kellogg,  Kiley,  Van 
Kirk,  and  Hinman,  JJ. 

Almond  D.  Fisk,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,"  of  counsel), 
for  respondents. 

Kiley,  J.^  .  This  case  is  peculiar,  in  that  the  award  is  based  upon 
admissions  contained  in  the  report  of  the  employer  and  on  hearsay  evi- 
dence given  by  one  of  the  partners  who  "was  not  present  at  the  time  of 
the  accident  The  date  of  the  accident  wa^  November  22,  1920,  at 
12:55  p.  hf.  The  accident  is  described  in  the  employer's  report  as  fol- 
lows: 

"Iron,  ijipe.  fell  from  .eighth  floor  full  of  hot  emery,  through  fire 
escape,  skylight,  and  shafting  that  are;  in  our  shop.  The  emery  emptied 
onto  the  deceased  and  immediately  caught  fire ;'  he  was  a  mass  of  flames." 
/  He  died  next  day.  The  business  of  the  employers,  a  copartnership, 
was  making  tools  for  the  manufacture  of  (artificial)  flowers.  Qaim- 
ant's  intestate  was  a  forger.  At  the  time  of  the  accident  the  forge  was 
out;  this  was  5  minutes  of  1  o'clock,  p.  m.,  and  the  employer  swore 'that 
at  the  time  he  was  injured  "he*  was  going  to  top  out  some  work,  some 
antique  stands."  Employer's  place  of  business  was  on  the  ground  floor 
of  the  building  the  pipe  of  hot  metal  came  from  the  place  of  business 
of  the  (^eral  Specialty  Company,  on  the  seventh  or  eighth  floor  of  the 
btiilduig,  which  business  had  no  connection  with  or  relation  to  the  em- 
ployer's business. 

The  defense  is  that  the  accident  did  not  arise  out  of  nor  in  the 
course  of  deceased's  employment.  ^  The  employer  was  not  insured.  The 
parties,  without  ouestion,  seem  to  have  finally  submitted  the  questions 
involved  to  the  State  Industrial  Board.  An  award  was  made  to  the 
claimant  and  her  three  dependent  children,  which  requires  the  employer 
to  make  provision  to  pay  or  secure  the  payment  of  a  lump  sunt,  to  be 
distributed  according  to  the  provisions  of  the  award.  The  lump  sum 
totals  about  $9,000.  Appellant  has  collated,  upon  his  brief,  a  lot  of  cases 
that  seem  to  uphold  his  contention  that  both  elements — ^"arise  out  of*'  and 
'*iri  the  course  of" — must  be  present  to  sustain  an  award.  A  late  case. 
Matter  of  Leonbruno  v.  Champlain  Silk  Mills,  229  N.  Y.  470,  28  N.  E 
711,  13  A.  L.  R.  522,  in  which  Judge  Cardozo  wrote  for  the  court,  seems 
to  change  that  rule  somewhat,  and  against  contention  of  appellant  This 
phrase  from  the  opink)n  contains  the  meat  of  the  holding : 

"He  was  brought  by  the  conditions  of  his  work  wiSiin  the  zone  of 
special  danger." 

This  ruling  is  made  on  the  authority  of  an  English  case  decided  bf 
the  House  of  Lords  (Thorn,  v.  Sinclair,  [1917]  App.  Cas.  127-142), 
and  from  which  the  counsel    ^or  the  Industrial  Board  quo;  s  very  ex- 
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tensively.  It  would  seem  to  sustain  the  award  made  herein.  Court  of 
Appeals  case,  cited  above,  arose  out  of  the  circumstance  where  an 
employee  was  struck  in  the  eye  by  an  apple  thrown  by  a  fellow  servant. 
Before  the  citation  from  the  opinion  above  quoted,  the  judge  said: 
•  'That  it  arose  *in  the  course  of  employment'  is  unquestioned.  That 
it  arose  *out  of  employment,  we  now  hold." 

Under  this  decision,  and  from  the  English  holding  upon  which  it  is 
based,  applying  the  same  to  this  case,  this  award  can  be  maintained.  I 
report  in  favor  of  the  affirmance.     All  concur. 


HERBOLD  V.  NEFF  et  al. 


(New  York  Supreme  Court,  Appellate  Division,  Third  Department. 
March  8,  1922.) 

193  New  York  Supplement,  244. 

MASTER    AND    SERVANT    —    COMPENSATION    CLAIM    FOR 
•SALOON"   BARTENDER'S   INJURY   UNENFORCEABLE. 
Compensation   cannot  be  recovered   under   Workmen's   Comx>ensation 

Law  for  injury  to  a  bartender  employed  in  a  saloon  at  a  time,  when  the 

sale  of   intoxicating   liquors   was   unlawful;    a    "saloon"   being   a   place 

where  intoxicating  liquors  are  sold  and  drunk. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

(For  other   definitions^  see   Words   and   Phrases,   First   and   Second 

Series,  Saloon.) 

Appeal  from  State  Industrial  Board. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Frances  M. 
Herbold  for  compensation  for  the  death  of  Louis  Herbold,  opposed,  by 
Charles  Neff,  employer,  and  the  Maryland  Casualty  Company,  insurer. 
From  an  award  of  compensation,  the  employer  and  insurer  appeal.  Re- 
versed, and  claim  dismissed. 

Argfued  before  Cochrane,  P.  J.,  and  Henry  T.  Kellogg,  Kiley,  Van 
Kirk,  and  Hinman,  J  J. 
r 

James  J.  Mahoney,  of  New  York  City,  for  appellants. 

Charles  D.  Newton,  Atty.  Cren.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for  State  Industrial  Board. 

Henry  T.  Kellogg,  J.  The  employee,  for  whose  death  an  award  has 
been  made  to  the  claimants,  was  employed  as  a  bartender  in  a  saloon 
conducted  by  his  employer.  While  washing  a  bottle  which  was  used  at 
the  bar,  he  sustained  a  cut  from  the  breaking  of  the  bottle,  and  there- 
after died  from  an  infection  which  set  in  at  the  site- of  the  cut  .The 
business  of  the  employer  was  hazardous,  provided  four  or  more  workmen 
or  artisans  were  employed  by  him.  He  employed  a  general  manager,  a 
chauffeur,  a  porter,  aiid  three  bartenders.  The  point  taken  by  the  ap- 
pellant is  that  bartenders  are  neither  workmen  nor  artisans,  within  sec- 
tion 2,  Grroup  45,  of  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67),  and  therefore  could  not  be- counted  to  make  up  the  necessary- four. 
There  is  a  more  vital  objection  to  the  award.  The  employer  testified  as 
follows : 
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"Q.  What  was  your  business  at  that  time?  A.  I  was  in  the  wine 
business.  Q.  That  is,  you  ran  a  saloon?  A.  Wine  and  beer.  Q.  You 
ran  a  saloon  and  wine  store?     A.  Yes." 

A  "saloon"  is  defined  to  be .  "a  place  where  intoxicating  liquon  are 
sold  and  drunk;  a  grog  shop."  Century  Dictionary;  Webster  New 
International  Dictionary.  It  follows  that  the  occupation  of  the  de- 
ceased was  that  of  a  bartender  in  a  saloon  selling  intoxicating  liquors. 
The  accident  occurred  in  December,  1919.  It  is  a  fact  familiar  to  all 
that  at  the  time  of  the  accident  the  sale  of  intoxicating;  liquors  was 
unlawful.  The  deceased  and  his  employer  were  therefore  engaged  in 
an  unlawful  occupation.  This  court  cannot  lend. its  aid  to  the  enforce- 
ment of  any  claim  growing  out  of  a  contract  of  emplo3rment,  one  oi 
the  purposes  of  which  is  the  violation  of  a  law  of  the  land  making  the 
sale  of  intoxicating  liquors  a  criminal  offense.  Therefore  the  award 
cannot  stand. 

The  award  is  reversed,  and  the  claim  dismissed.     All  concur. 


McNAMARA  v.   McHARG-BARTON  CO.  et  al. 

(New  York  Supreme  Court,  Appellate  Division,  Third  Department 
March  8,  1922.) 

192  New  York  Supplement,  743. 

1.  ADMIRALTY— REPAIRING  BOILER  ON  COMPRESSOR  SCOW 

USED  IN  PIER  CONSTRUCTION  IS  '^MARITIME  SERVICE." 
Where  an  employee  of  a  contractor  engaged  in  constructing  a  pier 
was,  at  the  time  he  was  injured,  engaged  in  repairing  a  boiler  on  a  scow, 
which  was  a  navigable  craft  in'  navigable  waters,  though  used  to  assist  in 
the  construction  of  the  piers,  his  work  was  maritime  in  its  nature  and 
within  admiralty  jurisdiction,  and  not  within  the  stale  Workmen's  Com- 
pensation Law. 

(For  other  cases,  see  Admiralty,  Dec.  Dig.  §  13.) 
(For  other  definitions,   see  Words   and  Phrases,   First   and  Second 
Series,  Maritime  Service.) 

2.  MASTER  AND  SERVANT  —  LOSS  OF  VISION,  CORRECTED 

BY  GLASSES,  NOT  COMPENSABLE. 

No  award  of  compensation  can  be  ma<te  for  an  injury  resulting  in  a 
loss  of  vision,  which  may  be  corrected  or  supplied  by  the  use  of  glasses. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[llj41) 

3.  MASTER   AND   SERVANT   —  FINDING   OF   COMPENSABLE 

LOSS  OF  VISION  HELD  UNWARRANTED. 

A  finding  that  there  were  times  when  claimant  could  not  wear  glasses 
while  engagni  in  the  regular  course  of  his  employment,  and  therefore 
had  sustained  a  partial  loss  of  the  use  of  an  eye,  is  not  supported  by 
claimants  testimony  that  it  was  very  inconvenient  for  him  to  wear 
glasses,  that  he  did  not  wear  goggles  at  the  work  he  was  doing  when  in- 
jured, because  it  was  dark  in  the  room  and  he  could  not  have  seen 
through  goggles. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [6].) 
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4.  MASTER  AND  SERVANT— MERE  IN^CAPACITY  FOR  PARTI- 
CULAR  EMPLOYMENT  NOT  COMPENSABLE. 
An  injury  incapacitating  an  employee  for  a  particular  employment 
does  not  establish  his  right  to  compensation,  if  the  injured  member  could 
fulfill  in  a  reasonable  degree  its  normal  functions  in  any  employment  for 
which  the  claimant  was  fitted,  and  if  the  evidence  shows  no  depreciation 
in  earning  capacity  had  been  actually  suffered.    ^ 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [1].) 

Appeal  from  State  Industrial  Commission. 

Prpceeding  under  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67)  by  Charles  McNamara  to  recover  compensation  for  injuries,  op- 
pose4  by  the  McHarg-Barton  Company,  employer,  and  the  Travelers' 
Insurance  Company,  insurance  carrier.  From  three  separate  awards  of 
compensation  made  by  the  State  Industrial  Commission,  the  employer 
and  the  insurance  carrier  appeal.     Reversed,  and  claim  dismissed. 

Argued  before  Cochrane,  P.  J.,  and  Henry  T.  Kellogg,  Kiley,  and 
Van  Kirk.  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (E.  C.  Sherwood  and  Wil- 
liam B.  Davis,  both  of  New  York  City,  of  counsel),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

Cochrane,  P.  J. .  The  accident  occurred  on  a  compressor  boat 
statiened  in  the  East  River  at  Brooklyn.  It  was  there  being  utilized 
in  the  construction  of  a  concrete  pier  by  the  employer,  whose  business 
was  that  of  a  contractor.  The  claimant  was  a  master  mechanic  and 
superintendent  of  the  work  of  construction.  He  was  cutting  a  bead  off 
a  boiler  tube  on  the  boat,  when  a  piece  of  the  bead  struck  him  in  the 
left  eye,  impairing  his  vision,  on  account  of  which  the  awards  in  question 
have  been  made  for  a  loss  of  one-third  of  the.  use  of  the  eye. 

[1]  First  The  work  in  which  claimant  was  engaged  at  the  time 
of  his  injury  was  maritime  in  its  nature  and  within  admiralty  jurisdic- 
tion.    Claimant  described  the  compressor  boat  as  follows: 

"Just  a  small  scow,  10x20 — have  a  boiler,  and  compressor  supplying 
the  compression  going  from  one  place  to  another." 

It  was  the  boiler  thus  mentioned  which  he  was  repairing  at  the  time 
of  the  accident.  He  described  the  accident  and  the  work  he  was  at 
the  time  doing  as  follows: 

"I  was  taking  a  tube  out  of  a  boiler.  Q.  What  happened?  A.  Cut- 
ting off  the  bead  off  the  top,  a  piece  of  the  bead  flew  and  hit  tiie  side 
cheek  and  my  eye." 

The  compressor  boat  was  a  vessel  in  navigable  waters,  and  as  such 
within  admiralty  jurisdiction.  Rheinhardt  v.  Newport  Flying  Service 
Corporation,  222  N.  Y.  115,  133  N.  E.  371,  and  cases  there  cited; 
Newham  v.  Chile  Exploration  Co.,  232  N.  Y.  37,  133  N.  E.  120.  Al- 
though the  general  nature  of  the  claimant's  work  may  have  had  refer- 
ence to  the  construction  of  the  pier,  he  was  at  the  time  of  the  accident 
repairing  or  readjusting  this  navigable  craft  This  circumstance  dis- 
tinguishes the  case  from  those  where  awards  have  been  sustained  for 
injuries  arising  out  of.  work  in  constructing  or  repairing  docks  or  piers, 
but  without  reference  to  any  change  or  modification  of  a  vessel,  al- 
though such  vessel  at  the  time  may  have  been  utilized  in  the  work  of 
such  dock  construction  or  repair.  We  think,  for  the  reason's  stated, 
this  case  falls  within  the  authority  of  Matter  of  Doey  v.  Qarence  P. 
Rowland   Co.,  Inc.,  224   N.   Y.   30,    120  N.    E.   53,   and   North    Pacific 
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Steamship  Co.  v  Hall  Brothers  Marine  Railway  &  Shipbuiding  Co.,  249 
U.  S.  119,  39  Sup.  Ct  221,  63  L.  Ed.  510.  In  the  case  last  cited  it  was 
said: 

'There  is  no  difference  in  character  as  to  repairs  made  upon  the  hull 
of  a  vessel  depeiKlent  upon  whether  they  are  made  while  she  is  afloat, 
while  in  dry. dock,  or  while  hauled  up  by  ways  upon  land." 

[2]  Second.  The  Commission  found  that '  "th^  defective  vision  of 
the  claimant  can  be  corrected  to  normal  with  glasses."  This  court  has 
repeatedly  held  that,  where  the  loss  of  vision  may  be  corrected  or  sup- 
plied by  the  use  of  glasses,  no  award  can  be  made  dierefor.  Valentiiie 
V.  Sherwood  Metal  Working  Co.,  189  App.  Div.  410,  178  N.  Y.  Supp. 
494;  Frings  v.  Pierce  Arrow  Motor  Car  Co.,  182  App.  Div.  445,  169 
N.  Y.  Supp.  309;  Cortina  v.  Lathrop  &  Shea  Co.,  191 'App,  Div,  928,  180 
N.  Y.  Supp.  855;  Smith  v.  F.  A  B.  Construction  Co.,  185  App.  Div. 
51,  172  N.  Y.  Supp.  581. 

[3]  The  Commission  has  sought  to  obviate  the  effect  of  those  cases 
by  finding  that— 

"Inasmuch  as  there  are  times  that  the  claimant  cannot  wear  glasses 
while  engaged  in  the  regular  course  of  his  employment,  due  to  the  nature 
of  the  employment,  the  claimant  has  sustained  a  loss  of  one-third  of  the 
use  of  the  left  -eye." 

There  is  no  evidence  to  support  this  finding.  The  claimant  stated 
that  it  was  very  inconvenient  for  him  to  wear  glasses.  That  is  always 
true.  No  one  wear  glasses  because  of  their  convenience.  He  further 
stated,  in  answer  to  a  question  as  to  why  he  did  not  wear  goggles  when 
doing  such  work  as  occasioned  his  injury,  that  it  was  very  dark  in  the 
boiler  room,  and  he  required  all  the  light  possible,  and  that  if  he  covered 
his  eyes  with  goggles  he  could  not  see.  The  question  is  not.  however, 
as, to  the  use  of  goggles,  but  as  to  the  use  of  glasses. 

[4]  Furthermore  we  think  this  latter  finding  is  within  the  condem- 
nation of  Grammici  v.  Zinn,  219  N.  Y.  322,  114  N.  E.  397.  where  it 
was  held  that  it  was  not  the  legislative  intent  that  an  injury  incapacitat- 
ing an  employee  for  a  particular  employment  established  his  right  to 
an  award,  if  the  injured  member  could  fulfill  in  any  reasonable  degree 
its  normal  functions  in  any  employment  for  which  the  claimant  was 
fitted.  Amendments  to  the  statute  since  the  decision  in  the  Grammici 
Case  do  not  affect  the  principle  above  stated.  If,  because  of  the  nature 
of  his  employment,  claimant  cannot  at  all  times  wear  glasses,  he  might 
be  entitled  to  an  award  based  on  depreciated  earnings;  but  the  evidence 
shoWs  that  he  has  not  suffered  any  depreciation  in  his  earning  capacity. 
There  is,  therefore,  no  basis  for  an  awar4.  because  of  the  injury  to  the 
eye. 

For  the  foregoing  reasons,  the  awards  should  be  reversed,  and  the 
claim  dismissed,  with  costs.     All  concur. 
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McNERNEY  v.  HELLER  et  al. 

(New  York  Supreme  Court,  Appellate  Division,  Third  Department 
March  8,  1922.) 

192  New  York  Supplement,  882. 

MASTER  AND  SERVANT  r-  EMPLOYEE  ABLE  TO  DO  SOME 
WORK  NOT  ENTITLED  TO  FULL  COMPENSATION. 
An  injured  employee  unable  to  do  his  regular  work,  but  who  could 
and  did  do  'other  work,  was  not  entitled  to  an  award  for  full  compensa- 
tion under  Workmen's  Compensation  Law,  §  15,  subds.  3,  4. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[15].) 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Joseph  McNemey  under  the  Workmen's  Compensa- 
tion Law  to  ob^in  compensation  for  personal  injuries  opposed  by 
Solomon  Heller  employer  and  the  Ocean  Accident  &  (guarantee  Cor- 
poration, Limited,  insurer.  From  an  award  allowing  compensation  from 
January  8,  1921,  to  March  1,  1921,  the  employer  and  insurer  appeal. 
Award  reversed  and  rehearing  ordered. 

Argued  before  Cochrane,  P.  J.,  and  Henry  T.  Kellogg,  Kiley,  Van 
Kirk,  and  Hinman,  JJ. 

Robert  H.  Woody,  of  New  York  City  (N.  F.  Towner,  of  Albany,  of 
counsel),  for  appellants.  \ 

Charles  D.  Newton,  Atty.  Gtn.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for  respondent. 

Van  Kirk.  J.  The  appellants  question  .whether  or  not  the  claim- 
ant was  disabled  during  the  period  covered  by  lAie  award.  •  He  was  in- 
jured August  7,  1920,  when  he  fell  from  a  board  or  scaffold,  a  dis- 
tance of  about  seven  feet,  and  struck  a  pail  of  water.  Several  physi- 
cians had  reported  that,  prior  to  January  €,  1921,  the  claimant  was 
able  to  do  his  usual  work.  Awards  were  made  from  time  to  time,  and 
have  been  paid,  the  last  of  these  on  January  7,  1921;  when  the  claim- 
ant tesified  that  he  was  ndt  able  to  work  at  his  trade,  that  he  had  sought 
other  lighter  work  and  been  unable  to  find  it,  aiid  an  award  was  then 
made  to  date,  and  the  case  continued.  Hearings  were  appointed  for 
February  18  and  March  18,  1921.  at  which  the  claimant  did  not  appear; 
but  he  did  appear  at  a  hearing  May  4,  1921,  and  testified  that  he  began 
regular  work  on  March  1st;  that  on  January  8th  he  was  told  to  get  light 
work,  and  that  he  went  down  and  worked  as  a  janitor.  Referee  Curtis 
remarked: 

"The  doctor  did  not  say  light  work;  the  docto^  said  you  were  able' 
to  do  your  regular  work  January  7th.  Unless  you  can  show  further 
medical  proof  that  you  had  disability  that  long,  you  got  all  the  compen- 
sation thiait  you  are  entitled  to.  This  is  the  examination,  and  under  the 
decision  of  the  court  we  could  not  give  you  another,  cent,  without  your 
submitting  further  medical  proof. 

''Claimant:  If  I  was  able  to  do  work,  I'd  do  it;  I  am  still  wearing 
a  belt ;  I  am  a  plasterer  by  trade ;  as  long  as  I  can  get  a  light  job.  it  is 
all  right;  I  can't  work  out  a  week  doing  my  regular  work." 

The  claimant  was  then  sent  to  the  medical  department  for  examina- 
tion.   The  report  of  the  medical  examination  was: 

"Examination  of  the  abdomen  shows  a  median  scar  above  the  umbi- 
licus for  the  surgical  repair  of  a  hernia,  which  was  healed  with  excellent 
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result  from  a  surgical  point  of  view.  Qaimant  at  this  date  calls  my 
attention  that  he  has  p&in  along  the  spinal  column,  and  therefore  is  not 
able  to  do  his  usual  laborious  work.  Examination  of  spinal  column  does 
not  show  remaining  evidence  of  an '  injury,  nor  do  I  find  any  sensitive 
area,  which  is  increased  on  pressure.  The  claimant  is  able  to  elevate 
both  arms  to  a  vertical  line,  bends  completely  forward,  and  elevates  ei- 
ther leg  in  an  extended  position  without  restriction.  I  therefore  suggest 
that  claimant  make  an  attempt  to  resume  his  usual  work  for  about  two 
weeks.  If  not  able  to  so  continue,  to  be  re-examined.  Partial  disability 
to  continue." 

Claimant  was  then  aske4: 

"Did  you  do  any  work  till  March  1st?  A.  Yes;  I  went  to  work  at 
$20  a  week  January  12th  for  Roger  Peet" 

Referee  Curtis  then  remarked. 

"We  will  pay  you  from  January  12th  to  March  1st,  when  you  went 
back  to  do  your  regular  work,  at  full,  and  claimant  is  to  continue  his 
work,  and  if  he  has  to  stop  to  come  in  for  an  examination." 

The  record  in  the  case  does  not  make  an  impression  entirely  favor- 
able to  claimant  There  was  some  evidence  that,  up  to  March  1st  the 
claimant  was  unable  to  do  his  regular  work,  but  he  could  do  other  work, 
and  did  some — ^the  evidence  does  not  show  how  much.  Under  such 
circumstances  he  is  not  entitled  to  an  award  for  full  compensation,  at 
least  until  further  proof  is  taken.  Workmen's  Compensation  Law 
(Consol.  Laws,  c.  67)  §  15,  subds.  3  and  4. 

Under  the  authority  of  Matter  of  Jordan  v.  Decorative  Co.,  230  N. 
Y.  522,  130  N.  E.  634,  the  award  should  be  reversed,  and  a  rehearing 
ordered,  with  costs  to  abide  the  event.     All  concur. 


VAUGHN  V.  BUENA  VISTA  OIL  CO.  et  al. 

(New  York  Supreme  Court,  Appellate  Division,  Third  Department 
March  8,  1922.) 

192  New  York  Supplement,  726. 

MASTER  AND  SERVANT— INCREASE  IN  COMPENSATION  TO 
.     CHILDREN    ON    REMARRIED    WIDOWS    DEATH    EFFEC- 
TIVE FROM  TIME  OF  DEATH. 

Where  widow  receiving  compensation  remarries  and  becomes  entrtlw 
to  two  years*  compensation  in  one  sum,  under  Workmen's  Compcnsaoon 
Law,  §  16,  subd.  2,  the  increase  of  the  compensation  due  the  deceascfls 
children  t6  15  per  cent,  of  his  wages  under  such  statute,  providing  ]^ 
such  increase  to  take  effect  "at  the  time"  of  the  death  of  the  surviving 
wife,  is  effective  from  her  death,  though  she  dies  within  the  two  y«*^^ 
after  her  remarriage  for  which  she  has  received  compensation  in  a  !«»"? 
sum. 

(For  other  cases,  see   Master  and   Servant,  Dec.   Dig.   §  388.) 

Appeal  from  State  Industrial  Board.  ^ 

Proceeding  under  'the  Workmen's  Compensation  Law  by  Herbert  vv. 
Vaughn    and    another     for    compensation     for    death     of    Charles    ^. 
Vaughn,  deceased,  opposed  by  the  Buena  Vista  Oil  Company,  ^^^?\^ 
and  the  iCtna  Life  Insurance  Company,  insurance  carrier.     Award  » 
claimants  by  the  State  Industrial  Board-  and  the  employer  and  insuran 
carrier  appeal.     Affirmed. 
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Argued  before  Cochrane  P.  J.,  and  Henry  T.  Kellogg,  Kiky,  Van 
Kirk,  and  Hinman,  JJ. 

William  H.  Foster,  of  Syracuse,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
.Counsel),  for  State  Industrial  Board. 

Cochrane,  P.  J.  The  deceased  employee  lost  his  life  November 
27,  1919.  An  award  of  30  per  cent  of  his  average  wages  was  made 
to  Maude  Vaughan,  his  widow,  and  of  10  per  cent,  to  each  of  their  two 
minor  children.  On  July  30,  1920,  the  widow  remarried.  On  Septen*- 
bcr  19,  1920,  she  died.  On  her  remarriage  under  tfie  statute  (Work- 
men's Compensation  Law  [Consol.  Laws,  c.  .671  §  lo,  subd.  2)  she  be- 
came entitled  to  "two  years'  compensation  in  one  sum."  The  same 
statute  further  provides: 

**In  case  of  the  subsequent  death  of  such  surviving  wife  (or  depend- 
ent husband)  any  surviving  child  of  the  deceased  employee,  at  the  time 
under  eighteen  years  of  age,  shall  have  his  compensation  increased  to 
fifteen  per  centum  of  such  wages." 

Tfie  award  appealed  from  makes  such  increase  to  the  two  children 
effective  from  the  death  of  their  mother.  The  appellants  contend  that', 
the  mother  on  her  remarriage  having  received  two  years'  compensation 
in  advance  or  having  become  entitled  to  the  same, 'the  iricreased  com- 
pensation to  the  children  should  not  be  made  effective  until  the  expira- 
tion of  such  two  years.  The  statute  does  not  say  so.  Its  plain  reading 
is  that  the  increase  begins  "at  the  time"  of  the  **subsequent  death  of 
such  surviving  wife."  It  is  true  that  in  a  case  like  this,  where  the 
widow  dies  within  two  years  after  her  remarriage,  there  is  a  period  dur- 
ing which  the  increased  percentage. is  being  paid  to  the  children,  as  well 
as  the  full  30  per  cent,  to  the  widow.  But  the  statute  limits  the  extent 
of  liability  by  providing: 

"That  the  total  amount  payable  shall  in  no  case  exceed  sixty-six  and 
two-thirds  per  centum  of  such  wages." 

On  the  other  hand,  in  the  much  more  numerous  cases  where  the  re- 
tnarried  widow  outlives  the  two-year  period  the  employers  are  essen- 
tially benefited,  because  the  payment  of  30  per  cent  to  the  widow  then 
ceases  and  the  employer  is  only  required  to  make  an  additional  payment 
which  cannot  exceed  15  per  cent,  to  each  child.  The  statute  is  rather 
.  awkwardly  constructed  but  I  think  its  purpose  is  reasonably  plain  and 
that  no  other  interpretation  can  be  placed  thereon  in  respect  to  the  ques- 
tion now  under  consideration  without  doing  violence  to  its  phraseology. 

The  award  should  be  affirmed  with  costs.     All  concur. 


GOLDBERGER  v.  GOLDBERGER  et  al, 

(New  York  Supreme  Court,  Appellate  Division,  Third  Department 
March  8,  1922.) 

192  New  York  Supplement,  727. 

MASTER  AND  SERVANT— REPAIRS  TO  I^AMILY  RESIDENCE 
BY  FATHER,  EMPLOYING  .SON  INJURED,  HELD  NOT 
FOR  "PECUNIARY  GAIN,"  WITHIN  COMPENSATION  LAW. 
Where,  father  who  together  with  the  mother  and  two  children  owned 

all  of  the  stock  of  a  corporation  and  occupied  a  building  owned  by  the 
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corporation  as  a  residence  entered  into  a  contract  with  the  corporation  to 
keep  the  building  in  repair,  a  son,  who  was  injured  while  proceeding  with 
a  truck  to  procure  painting  materials  for  the  building,  was  not  entitled 
to  compensation  on  the  theory  that  the  father,  as  his  employer,  was  en- 
gaged in  the  business  of  construction,  repair,  and  demolition  of  buildings, 
and  that  the  employment  was  therefore  hazardous,  under  Workmen's 
Compensation  Law,  §  2,  group  42,  in  the  absence  of  a  showing  that  the 
father,  in  making  repairs,  was  engaged  in  the  construction,  repair  and 
demolition  of  buildings  for  pecuniary  gain,  within  section  3,  subd.  5,  and 
not  merely  in  making  repairs  for  the  convenience,  enjoyment  or  comfort 
of  the  family;  such  repairs  not  being  for  pecuniary  gain  within  the  stat- 
ute. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  361.) 

Appeal  from  Award  of  State  Industrial  Board. 

Proceeding  under  Workmen's  Compensation  Law,  by  Louis  GoM- 
bcrger;  for  compensation  for  injuries,  opposed  by  B.  .M  Goklberger, 
employer,  and  the  i^tna  Life  Insurance  Company,  insurance  carrier. 
From  an  award  of  the  State  Industrial  Board  for  the  claimant  the  in- 
surance carrier  appeals.  Award  reversed,  and  matter  remitted'  to  the 
State   Industrial  Board. 

Argued  before  Cochrane,  P.  J.;  and  Henry  T.  Kellogg,  Kiley.  and 
Van  Kirk.  JJ. 

T.  Carlyle  Jones,  of  New  York  City,  for  appellant 
Charles  D.  Newton.  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Board. 

Cochrane.  P.  J..  The  employer  does  not  appeal.  He  is  the  father 
of  the  claimant  He  was  president  and  treasurer  of  three  corporations, 
known  as  Goldberger  Manufacturing  Corporation.  Salsbury  &  Thomas 
Needle  Factory  Corporation,  and  Double  Century  Needle  Factory  Cor- 
poration. All  of  the  stock  of  all  of  those  corporations,  not  owned  by 
himself,  was  owned  by  his  wife,  son  and  daughter.  He  was  the  only  eta* 
ployee  of  the  Salsbury  &  Thomas  Needle  Factory  Corporation.  This 
latter  corporation  owned  the  property  at  887  East  176th  street  New  York 
.  City.  It  was  the  residence  of  the  employer  and  his  family,  including 
this  claimant  Two  other  families  occupied  apartments  in  the  same 
building.  At  the  time  of  the  accident  the  claimant  was  proceeding  with 
a  Ford  automobile  truck  to  procure  some  painting  material  to  be  used 
in  or  about  said  building.  The  truck  dki  not  work  properly,  and  in 
connection  with  its  operation  or  manipulation  by  the  claimant  and  an- 
other, whom  he  had  summoned  to  his  assistance,  the  claimant  received 
the  .injuries  in  question.  Only  one  painter  was  engaged  in  the  work  of 
painting  the  building,  and  his  work  did  not  exceed  two  day's  duration. 

The  State  Industrial  Board  has  held  that  the  emplo3rer  was  engaged 
in  the  business  of  construction,  repair,  and  defnolitioh  of  buildings,  and 
that  the  employment  of  the  claimant  was  therefore  hazardous.  Work- 
men's Compensation  Law  (Consol.  Laws,  c  67)  §  2.  group  42.  *It  is  not 
sufficient  that  the  employment  be  hazardous,  but  it  shouM  also  appear 
that  the  employment  was  "carried,  on  by  the  employer  for  pecuniary 
gain."  Section  3.  subd.  5.  In  Matter  of  Hungerford  v.  Bonn.*  183  App. 
Div.  818  171  N.  Y.  Supp.  280.  the  claimant  was  engaged  in  making  some 
minor  repairs  in  the  apartment  of  the  employer  in  a  three-family  house 
owned  by  the  wife  of  the  employer.    Tt  was  said  by  this  court : 

"It  cannot  be  said  that  the  appellant  with  reference  to  this  house, 
was  engaged  in  'construction,  repair  and  demolition  of  buildings.*  or  in 
any  other  employment  ^declared  hazardous  by  the   Workmen's  Compen- 
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sation  Law.  *  *  *  The  work  did  not  differ  from  the  ordinary  work 
done  periodically  by  all  householders  of  kalsomining  certain  rooms  in 
the  house.  The  evidence  is  undisputed.  It  was  error  of  law  to  say  that 
the  alleged  employer  was  carrying  on  a  hazardous  employment  at  this 
time  and  place  for  profit." 

It  is  contended  in  behalf  of  the  claimant  that  the  employer  had  a 
contract  for  the  renovation  of  this  house.  The  record  discloses  a  con- 
tract— 

''between  the  Goldberger  Manufacturing  Company  and  the  Salsbury 
Needle  Corporation,  or  any  other  corporation  that  may  be  a  subsidiary 
corporation  of  the  Goldberger  Manufacturing  Corporation,  with  B.  M. 
Goldberger,  of  tfie  borough  of  the  Bronx,  city  of  New  York,  as  follows: 
That  Benjamin  Goldberger  shall  renovate  and  keep  in  order  any  buildings 
of  the  above-named  corporation  on  the  following  terms:  For  the  term 
of  one  year,  receiving  a  bonus  of  10  per  cent  of  the  costs  of  the  entire 
costs  for  renovating  any  of  the  buildings  present  in  the  face  of  the  con- 
tracts and  schedules." 

It  is  signed  by  this  employer,  as  president  and  treasurer  of  both 
corporations.  There  is  not  a  word  as  to  the  nature  of  the  repairs  to 
the  building  in  question,  or  any  other  buikling.  It  appears,  therefore, 
that  this  building  was  owned  by  a  corporation,  all  of  the  stock  of  which 
was  owned  l^  the  employer,  and  his  family;  that  he,  with  his  family, 
including  the  claimant  resided  there.  The.  painting  in  question  was 
such  as  was  being  done  to  the  residence  of  both  the  employer  and  the 
employee.  No  ^contract  for  the  painting  appears  to  have  been  made. 
The  real  nature  of  the  transaction,  or  the  relations  of  ihe  parties  to 
each  other  or  to  the  property,  cannot  be  coveied  up  or  obscured  by 
corporate  forms  or  methods.  The  court  will  look  beneath  the  form  of 
the  transaction  to  ascertain  the  real  substance. 

We  think  the  reasoning  of  the  Hungerford  Case  applies  here.  There, 
as  here,  title  to  the  property  was  not  in  the  employer;  biit  it  was  the 
resklence  of  his  family.  The  claimant  has  not  established  facts  from 
which  it  appears  that  the  work  which  was  being  .done  differed  ''from 
the  ordinary  work  done  periodically  by  all  housdioWers."  The  burden 
was  on  the  claimant  to  establish,  with  reference  to  this  particular  house, 
that  his  father  was  engaged  in  "construction,  repair,  and  demolition  of 
buildings"  for  pecuniary  gain.  If  the  repairs  were  for  the  convenience, 
enjoyment,  or  comfort  of  the  family  they  were  not  for  pecuniary  gain, 
within  the  meaning  of  the  statute.  If  they  were  not  for  the  convenience, 
enjoyment,  or  comfort  of  the  family,  the  claimant  should  have  so 
demonstrated. 

The  award  shouM  be  reversed,  and  the  matter  remitted  to  the  State 
Industrial  Board,  with  costs  to  the  appellant  to  abide  the  event  All 
concur. 


CAMERON  COAL  CO.  et  al.  v.  DUNN  et  au     (No.  12721.) 

.(Supreme  Court  of  Oklahoma.     March  14,  192?.) 

205  Pacific  Reporter,  503. 

(Syllabus  by  the  Court.) 

1.  MASTER   AND    SERVANT   —   INDUSTRIAL    COMMISSION'S 
ORDER   ON    EVIDENCE   IN   COMPENSATION    CASE   CON- 
CLUSIVE. 
When  there  is  any  evidence  reasonably  tending  to  support  the  order 

of  the  State  Industrial  Commission,  such  order  is  final  and  conclusive  on 

4>'        Vol.  IX — Comp. 
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this  court.  Under  section  10,  art  2,  c  14,  Session  Laws  1919,  the  deci- 
sion of  the  State  Industrial  G)nimission  is  final  as  to  all  questions  of 
fact,  and  cannot  be  reviewed  by  this  court  on  appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER  AND  SERVANT  —  COMPENSATION  NOT  LIMITED 

TO  LOSS  OF  EARNING  POWER. 

The  test  of  the  right  to  an  award  under  the  Workmen's  Compensa- 
tion Law  (Laws  1915.  c.  246)  is  not  limited  to  the  loss  of  earning  power 
in  the  industrial  world. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.- §  385[11].) 

Original  action  by  the  Cameron  Coal  Company  aftd  (Zonsolidated 
Underwriters,  as  petitioners,  against  Jeff  Dunn  and  the  State  Industrial 
Commission,  as  respondents,  to  reverse  and  vacate  an  award  made  by 
die  State  Industrial  Commission  to  Jeff  Dunn.     Award  affirmed. 

Moss   &   Tumilty,   of   Oklahoma   City,    for   petitioners. 
R.   E.   Wood,  of   Oklahoma  City,  and  C.   C.   Williams   and    H.    V. 
Lewis,  both  of  Poteau,  for  respondents. 

Miller,  J,  This  action  was  commenced  in  this  court  by  the  Cameron 
(3oal  Company  and  Consolidated  Underwriters,  as  petitioners,  against 
Jeff  Dunn  and  the  State  Industrial  Commission,  as  respondents,  to  re- 
verse and  vacate  an  award  made  on  September  12,  1921,  by  the  State  In- 
dustrial Commissipn  to  Jeff  Durni,  awarding  him  35  weeks  for  the  loss 
of  use  of  his  first  finger  and  20  weeks  for  the  loss  of  use  of  third  finger.  ' 

On  February  24,  1921,  the  State  Industrial  (Commission  awarded  JeflF 
Dunn  30  weeks  for  the  loss  of  his  second  finger,  which  was  amputated 
following  an  injury  received  while  in  the  employ  of  the  Cameron  Coal 
Company.  The  award  made  on  February  24,  1921.  for  the  loss  of  the 
middle  finger  is  not  complained  of. 

On  March  12,  1921,  Jeff  Dunn  filed  a  motion  in  the  State  Industrial 
Commission  to  review  the  award  made  on  February  24,  on  the  ground 
that  he  was  entitled  to  additional  compensation  for  the  loss  of  the  use 
of  his  first  and  third  fingers.  A  hearing  was  had  on  .August  31,  1921, 
and  the  award  thereafter  made  on  September  12  is  the  one  complained 
of.  The  only  complaint  made'  by  petitioners  is  that  there  is  not  any 
evidence  to  support  the  award. 

[1]  The  petitioners  in  their  brief  have  set  out  excerpts  taken  fron> 
the  evidence  given  by  Jeff  Dunn  and  by  Dr.  Plumlee.  The  evidence  thus 
set  out  by  petitioners  fully  sustains  the  award  made  by  the  State  In- 
dustrial (Commission. 

*'When  there  is  any  evidence  reasonably  tendii^  to  support  die  order 
ol  the  State  Industrial  Commission,  such  order  is  fini^  and  conclusive 
on  Qiis  court.  Under  section  10,  article  2,  chapter  14,  Session  Laws  1919, 
the  decision  of  the  State  Industrial  Commission  is  final  as  to  all  ques- 
tions of  fact  and  cannot  be  reviewed  by  this  court  on  appeal.**  Con- 
solidated Fuel  Co.  &  Consolidated  Underwriters  v.  State  Industrial  Com- 
mission et  al.  (No.  12640,  Okl.)  205  Pac.  170,.  opinion  handed  down  Feb- 
ruary 28,  1922. 

See  Markham  et  A.  v.  State  Industrial  Commission  et  al.  (No. 
12,376  Okl.)   205  Pac.  163,  opinion  handed  down  Fd)ruary  14,   1922. 

[2]  The  petitioners  contend  that,  because  the  claimant  is  perform- 
ing the  same  work  now  that  he  had  been  performing  before  the  injury, 
aikl  his  earning  capacity  had  not  been  decreased,  but,  on  the  other  hand, 
because  'of  a  change  in  the  schedule  of  pay  he  is  now  being,  paid  more 
money  for  his  services  than  he  was  receiving  at  the  time  of  the  injury 
under  the  former  schedule,  he  is  not.  entitled  to  an  award. 
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Cnder  the  testimony  oi  Dr.  Plumdee,  the  injury  to  the  first  and  third 
fingers  is  permanent  in  quality.  The  criterion  of  disability  is  not  limited 
to  loss  of  -earning  capacity.     In  Winona  Oil  Ca  et  aL  v^  John  Clark 

Smithson  et  al.    (No.  12,448,  Okl.  205  Pac.  ,  opinion  h^ed  down 

February  28,  1922,  not  yet  officially  reported,  paragraph  three  of  the  syl- 
labus reads: 

"Workmen's  Compensation  Law,  section  6,  subdivision  3,  c.  246,  Ses- 
sion Laws  1915,  as  amended  by  section  9,  subdivision  3,  c.  14.  Session 
Laws  1919,  held,  where  the  injured  employee  lost  all  practical  use  of  ,an 
eye  as  a  result  of  an  injury,  such  employee  is  entitled  to  compensation 
irrespective  of  the  ability  of  the  employee  to  continue  to  perfbrm  his 
work  in  which  he  was  engaged  at  the  time  of  his  injury.  The  test  as 
to  the  .rights  of  an  injured  employee  to  receive  compensation  is  only 
dependent  upon  such  employee  having  received  an  accidental  personal 
injury  resulting  in  such  a  permanent  partial  disability  as  is  provided  for 
in  the  schedule  of  the  act." 

In  Hercules  Powder  Co.  v.  Morris  County  Court  of  Common  Pleas 
et  al.,  93  N.  J.  Law.  93,  107  Atl.  433,  the  syllabus  reads : 

"Within  Workmen's  Compensation  Act.  §  11,  defining  a  'permanent 
injury'  as  one  where  the  usefulness  of  a  member  is  permanently  im- 
paired or  where  any  physical  function  is  permanently  impaired,  an  injury 
to  an  employee  which  resulted  in  the  loss  of  one  of  his  testicles  held  a 
'permanent  injury';  the  criterion  of  disability  partial  in  character  and 
permanent  in  quality  not  being  limited  to  loss  of  earning  capacity." 

In  the  opinion  by  Mintum,  J.,  it  is  stated: 

/'The  lower  court  found  that  as  a  result  of  the  injury,  the  defend- 
ant's morale,  courage,  and  marital  efficiency  were  lessened.  Whatever 
view  medical  experts  may  entertain  upcm  that  phase  of  the  case,  the 
indisputable  fact  remains  that  the  injured  defendant  has  suffered  the  loss 
of  a  portion  of  his  anatomy,  which  nature  implanted  in  the  human 
3rganism,  as  a  dual  reservoir  of  complete  efficiency  equally  with  eyes, 
ears,  and  limbs,  and  that  to  deprive  him  of  one  of  these  natural  attri- 
bute is  to  take  from  him  a  component  portion  of  tHe  perfect  genus  homo, 
and  to  that  extent  at  least  impair  the  physical  attributes  of  Ms  manhood. 
This  impairment  may  not  prove  to  be  so  conspicuous  iti  the  ability  to 
produce  wages,  in  the  industrial  world,  but  there  are  other  spheres  for 
the  employment  of  human  energy,  talents,  and  the  possession  of  physical^ 
attributes  besides  the  industrial  world  into  the  activity  of  which  the  de-^ 
fendant  is  entitled  to  bring,  possess,  and  enjoy  all  the  physical  attributes 
with  which  nature  endowed  him. 

"In  harmony  with  these  considerations,  it  has  been  held  that  the 
sole  criterion  of  a  disability,  partial  in  character  and  permanent  in 
quality,  under  the  statute,  is  not  limited  to  the  loss  of  earning  power. 
De  Zeng  Co.  v.  Pressey.  86  N.  Y.  Law,  469.  9?  Atl.  278,  affirmed  96  Atl. 
1102;  Burbage  v.  Lee.  87  N.  J.  Law,  36,  93  Atl.  859." 

The  award  of  the  State  Industrial  Commission  is  affirmed. 

Harrison,  C.  J.,  and  Johnson,  Kennamer,  and  Nicholson,  J  J.,  con- 
cur. ' 
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MARKHAM  et  al.  v.  STATE  INDUSTRIAL  COMMISSION  et  al. 

(No..  \2376.) 

(Supreme  Court  of  Oklahoma.    Feb.  14,  1922.) 

205  Pacific  Reporter,  163 

(Syllabus  by  the  Court.) 

1.  MASTER  AND  SERVANT  —  COMPENSATION  AWARD   RE- 

VIEWABLE  BY  COMMISSION. 

Upon  its  own  motion  or  upon  the  application  of  any  party  in  inter- 
est, on  the  ground  of  a  change  in  conditions,  the  Commission  may  at  any 
time  review  any  award,  and,  on  such  review,  may  make  an  award  end- 
ing, diminishing  or  increasing  the  compensation  previously  awarded,  sub- 
ject to  the  maximum  or  minimum  provided  in  this  act,  and  shall  state 
its  conclusions  of  fact. and  rulings  of  law,  and  shall  immediately  send  to 
the  parties  a  copy  of  the  award.  No  such  review  shall  effect  such  award 
as  regards  any  money  already  paid.  Chapter  246,  §  12,  art  2,  Session 
Laws  of  1915. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  419.) 

2.  MASTER  AND  SERVANT— AWARD  FOR  ADDITIONAL  COM- 

PENSATION  SUSTAINED. 

The  evidence  examined,  and  held,  that  it  supports  the  order  of  the 
State  Industrial  Commission. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  419.) 

3.  MASTER  AND  SERVANT— COURT  WILL  CORRECT  ERROR 
*     IN  COMPUTATION  OF  COMPENSATION. 

When  it  is  apparent  that  the  order  of  the  State  Industrial  (Commis- 
sion is  correct  exc^t,  on  account  of  an  oversight,  a  party  is  not  given 
a  credit  to  which  he  is  entitled,  or  on  account  award  is  incorrect,  this 
court  will  correct  such  of  an  error  in  computation  the  amount  of  die 
oversight  or  error  and  with  the  corrections  so  made  affirm  the  order. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[9].) 

Appeal  from  State  Industrial  Commission. 

Application  by  L.  A.  Mulholland  for  an  award  tmder  die  Workmen's 
Compensation  Act,  opposed  by  J.  H.  Markham,  Jr.,  employer,  and  the 
Commercial  Underwriters,  insurance  carrier.  An  award  was  made,  and 
flfubsequently  an  additional  award  was  made,  by  the  State  Industrial  Com- 
mission, from  which  the  employer  and  insurance  carrier  appeal.  Affirmed. 

Oizs.  E.  Bush,  A.  F.  Moss,  and  L.  G.  Owen,  all  of  Tulsa,  for  ped* 
^tioners. 

Raincy  &  Flynn,  of  Oklahoma  City,  for  respondents. 

MiLLERy  J.  [1,  2]  This  is  an  appeal  from  an  order  of  the  State  In- 
dustrial- Commission  made  on  May  14,  1921,  allowing  L.  A.  Mulholland, 
as  claimant,  additional  compensation  over  and  above  the  compensation 
allowed  said  claimant  under  an  order  of  the  State  Industrial  Commission 
made  July  28,  1917,  and  reviewing  said,  order  of  1917.  From  this  order 
the  petitioners,  J.  H.  Markham,  Jr.,  and  Commercial  Underwriters,  ap- 
peal: The  State  Industrial  Commission  and  L  A.  Mulholland  appear 
iiere  as  respondents. 

The  oid«r  appealed  from  discloses  the  facts  upon  which  die  claimant 
bdtset  his  claim  for  the  additional  allowance;  therefor^  we  will  set  it 
out  in  full: 
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"Now  on  this  14th  day  of  May,  1921,  this  cause  coming. oo  to  be 
considered  pursuant  to  a  hearing  held  in  the  city  of  Tulsa,  Okl.,  on  the 
8th  day  of  February,  1921,  before  a  member  of  the  State  Industrial 
G>nMnis5ion  on  the  motion  of  the  claimant  to  review  the  award  and 
grant  further  compensation,  at  which  hearing  the  claimant  appeared  in 
person,  and  the  respondent  and  insurance  carrier  were  represented  by 
tiieir  attorneys.  Bush.  Moss,  Owen,  and  Graybill,  the  Commission,  after 
examining  the  (testimony  taken  at  said  hearing  and  the  reports  of  the 
physicians  who  examined  the  claimant  and  all  the  records  on  file,  finds 
that  the  claimant,  while  in  the  employ  of  the  respondeat  and  in  the 
course  of  his  employment,  was  injured  on  the  25th  day  of  April,  1917, 
and  that  he  returned  to  work  on  the  1st  day  of  June,  1917,  and  that  he 
IS  entitled  to  compensation  commencing  on  the  9th  day  of  May,  1917, 
at  the  rate  of  $10  per  week  for  a  period  of  3  weeks  and  2  days,  being 
for  a  total  sum  of  $33.33,  and  the  Commission  further  finds  that  said 
sum  has  already  been  paid;  and  the  Commission  further  finds  that  the 
claimant  was  again  disabled  on  the  24th  day  of  May,  1918^  as  a  result  of 
the  injury,  arid  that  he  returned  to  work  on  the  24th  day  of  August, 
1918,  and  that  ^hc  is  entitled  to  compensation  commencing  on  the  24th 
day  of  May,  1918,  at  the  rate  of  $10  per  week  for  a  period  of  13  weeks 
and  1  day,  being  for  a  total  sum  of  $131.67,  in  addition  to  $33.33  hereto- 
fore paid  under  the  award  of  July  28,  1917 ;  and  the  Comndission  further 
iinds  that  the  claimant  was  again  disabled  from  work  on  the  1st  day  of 
January,  1919,  as  a  result  of  the  injury,  and  diat  he  is  still  disabled,  and 
that  he  is  entitled  to  compensation  commencing  on  the  1st  day  of  Janu- 
ary, 1919,  at  the  rate  of  $10  per  week  cQntinuing  until  the  termination  of 
difliability,  in  addition  to  any  compensation  heretofore  awarded. 

**It  is  therefore  ordered  that  within  10  days  from  this  date  J.  H. 
Markham,  Jr.,  or  the  Commercial  Underwriters  pay  to  the  claimanf  con>- 
pensation  computed  froni  the  24th  day  of  May,  1918,  at. the  rate  of  $10 
per  week  and  continue  said  payments  weekly  for  a  period  of  13  weeks 
and  1  day,  or  until  the  sum  of  $131.67  has  been  paid,  in  addition  to  $33.33 
heretofore  paid,  under  the  award  of  July  28,  1917. 

**It  is  further  ordered  that  within  10  days  from  this  date  J.  H. 
Markham.  Jr.,  or  the  Commercial  Underwriters  pay  to  the  claimant 
compensation  commencing  on  the  1st  day  of  January,.  1919,  at  the  rate  oi 
^10  per  week,  and  continue  said  payitients  weekly  until  the  termination 
of  disability,  in  addition  to  any  compensation  heretofore  awarded." 

The  petitioners  set  out  six  assignments  of -error.  All  of  these  except 
the  last  one  are  based  on  the  claim  of  petitioners  that  there  was  not  any 
.evidence  to  support '  the  order  of  the  State*  Industrial  Commission.  In 
their  brief  they  make  the  following  statement: 

''The  petitioner  has  filed  this  appeal  on  the  ground'  that  the  award 
is  wholly  unsupported  by  the  evidence,  and  other  reasons  which  will  be 
hereinafter  stated.  It  will  not  be  contended  that  the  award  was  against 
the  weight  of  the  evidence,  but  that  there  was  no  evidence  whatever 
whfch  warranted  the  Commission  in  making  an  award  of  compensation. ' 

'*We  understand  that  the  findings  of  tHe  Commission  as  to.  questions 
of  fact  are  conclusive  where  there  is  any  evidence  whatever  to  support 
the  same,  but,  on  the  other  hand,  we  .believer  the  law  to  be  well  settled 
that,  if  there  is  no  evidence  which,  supports^  the  award,  then  the  'Com- 
mission has  exceeded  its  jurisdiction,  and  the  award  will  be  reversed. 
Herbert  v.  Lake  Shore  &  "M.  S.  Ry.  Co.,  200  Mich.  566.  160  N.  W.  923 ; 
Saunders  et  al.  v.  New  England  Collapsible  Tube  Co.  et  al.,  95  Conn.. 
40,  110  Ail.  538;  Lezala  v.  Industrial  Commission  et  al.  and  Wojoiech- 
owski  et  al.  v.  Lezala  et  aU,  170  Wis.  532,  175  N.  W.  87;  Pacific  Coast 
Casualty  Co.  et  al.  v.  Pillsbury  et  al.  and  Industrial  Accident  Commis- 
sion, 171  C»l.  319,  153  Pac.  24;  In  re  Gorski  and  In  re  Golop,  227  Mass.  . 
456.  116  N.  E.  811 ;  In  re  Savage  and  In  re  ^^tna  Life  Ins.  Co..  222  Mass. 
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205.  110  N.  E.  283;  Rcimers  v.  Proctor  Publishing  Co.,  85  N.  J.  Law. 
441,  89  AU.  931. 

**Stotcmcnt  of  Facts. 

"The  evidence  introduced  at  the  hearing  before  the  Commission  dis- 
closed that  the  claimant  received  an  injury  on  April  25,  1917,  when  he 
was  struck  by  some  object  which  fractured  some  of  his  ribs.  It  appears 
from  the  claimant's  evidence  that  he  went  back  to  work  ba  the  1st  day 
of  June,  1917,  and  that  he  worked  until  May  24th  of  the  following  year, 
1918,  and  that  the  ailment  that  he  had  in  May,  .1918,  for  which  compen- 
sation was  allowed,  was  bladder  and  bowel  trouble,  and  that  from  May, 
1918,  on,  he  was  confined  in  bed  for  a  period  of  about  three  weeks  on 
account  of  such  ailment,  and  that  he  did  not  go  to  work  again  until 
September,  1918,  and  that  he  worked  from  September,  1918,  to  January 
1,  1919,  at  which  time  he  was  so  disabled  from  ataxia  ihzt  he  was  unable 
to  continue  work,  and  has  not  been  able  to  work  since  such  time. 

We  .o  not  agree  with  petitioner's  contention  that  there  is  not  any 
evidence  upon  which  to  base  the  findings  and  order  of  the  State  Indus- 
trial Commission.  On  the  other  hand,  we  think  the  evidence  strongly 
supports  the  findings  and  order.  In  order  to  pass  upon  this  question  it 
will  be  necessary  to  review  a  part  of  the  testimony.  Dr.  H.  G.  Crawford 
testified  as  follows: 

"Q.  Just  state  for  the  records  the  nature  of  his  injury  that  he  re- 
ceived April  25,  1917?  A.  When  I  saw  him  first,  first  aid  had  been  ren- 
dered by  another  doctor,  and  his  side  strapped  around  the  back,  and 
some  trusses  on  his  back  and  side.  He  had  not  been  covered  with  the 
plaster  yet.  He  complained  with  inability  to  urinate,  and  I  found  that 
he  could  not.  I  waited  about  36  hours  after  the  injury  for  him  to  void 
it. ^  but  he  could  not  I  catheterized  him  and  had  to  keep  it  up  two  weeks. 
His  bowels  did  not  act  until  five  days  after  the  injury.  I  saw  this  man 
quite  a  few  times  for  about  four  or  five  weeks.  He  went  to  work  again 
about  five  or  six  weeks  after  the  injury.  I  next  began  treating  him  about 
six  or  eight  months  after  he  returned  to  work.  He  came  to  my  office 
complaining  with  his  bladder,  and  upon  examination  I  noticed  what  we 
call  ataxia;  he  could  not  walk  straight  and  shut  his  eyes.  With  this 
condition  I  readily  expected  syphilis.  I  had  a  blood  test  miade  which 
was  negative.  His  symptoms  became  worse,  and  the  ataxia  more  ^marked, 
but  I  gave  him  specific  treatment  with'  three  injections  with  '606.'  and 
there  was  no  improvement,  with  his  condition.  He  was  under  my  care 
for  three  or  four  months,  and  during  that  time  he  was  able  to  get 
around  some,  and  he  went  back  to  his  work.  By  having  help  he  was  able 
to  draw  his  wages.  I  did  not  see  him  again  until  three  or  four  months, 
and  he  came  in  again  in  a  worse  condition  than  before,  and  I  treated 
him  at  mtervals.  until  1919.  His  condition  at  that  time  was  such  that  h«  , 
could  work  very  little,*  couk!  do  practically^  no  work  at  all,  and  I  could 
not  do  any  more  for  him;  I  did  not  see  him  after  that;  I  do  not  re- 
member of  having  seen  him  at  all  until  to-day.    *    *    * 

•*Q.  Now,  Doctor,  between  the  25th  of  April  and  the  31st  of  Decem- 
ber, 1918.  his  condition  was  due  to  the  injury  that  he  received,  do  jrou 
think?.  .  A.  Well,  I  cannot  help  but  think  there  i$  a  connecting  link  there, 
for  he  gave  history  as  being  in  perfect  healdi  up  to  the  time  of  the  in- 
jury, and  I  knew  the  family  for  several  years  prior  to  the  injury,  and 
it  seems  to  me  there  must  be  a  connecting  link  there. 

'*Q.  At  that  time  did  he  fully  recover  from  the  ii»jury;  did  he  at 
*  any  time  fully  recover  from  the  injury?  A.^  He  went  to  work  five  or 
six  weeks  after  the  injury,  and  all  he  complained  of  was  a  weakness  — 
not  feeling  as  strong  as  before.  But  at  the  time  I  figured  that  he  would 
get  his  strength  back  and  would  be  all  right,  and  I  was  surprised  as  he 
came  back  to  me  several  months  later  with  the  same  trouble. 
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**Q.  Now  state  for  the  records  the  condition  you  tound  him  in  to- 
day? A,  His  condition  is  one  of  ataxia  to-day.  He  cannot  walk  without 
his  crutches  and  cannot  walk  nmch  with  them.  He  is  an  invalid  at  the 
present  time, 

"Q.  His  condition  is  due,  do  you  think,  to  that  injury  received  April 
25.  1917?  A.  I  cannot  say,  only  that  I  think  there  is  a  connecting  link 
somewhere." 

On  cross-examination  Dr.  Crawford  testified: 

**Q.  Doctor,  what  did  you  say  was  the  matter  with  him  April  25th? 
A.  What  did  I  say  was  the  matter? 

"Q.  Yes.  A.  He  was  suffering  then  with  fractured  ribs.  .  He  was 
in  a  cast  of  adhesive  plaster  and  bandages,  and  he  showed  some  bruises 
not  covered  by  the  adhesives.  His  trouble  was  an  injury  due  to  having 
been  struck  by  some  object,  or  with  some  object. 

"Q.  Was  there  any  evidence  of  ataxia?  A.  No;  not  to  .my  knowl- 
edge at  that  time. 

"Q.  '    hat  is  ataxia?     A.  You  cannot  control  your  gait. 

"Q.  What  causes  that?  A.  Traumatism,  excessive  drinking,  and  the 
majority  of  cases  are  caused  by  syphilis." 

Dr.  Fred  Y.  Cronk  testifieid: 

*'Q.  Are  you  acquainted  with  L.  A.  Mulholland?  A.  I^  was  intro- 
duced to  him   to-day. 

"Q.  Have  you  made  an  examination  of  this  man  lately?  A.  I  made 
an  examination  to-day. 

"Q.  State  for  the  records  the  condition  you  found  this  man  in.  A- 
This  man,  to  look  at  him  sitting,  seems  to  be  in  very  good  health.  To 
see  him  walking,  it  is  quite  an  exertion.  He  does  so  by  the  use  of 
crutches  and  the  assistance  of  some  one  to  help  balance.  The  gait  is 
of  the  shuffling  type,  which  we  speak  of  as  being  due  to  ataxia.  The 
upper  part  of  the  body,  so  far  as  I  am  able  to  make  out,  shows  prac- 
tically nothing  abnormal;  that  is,  from  the  waist  up.  The  examination 
of  the  spine  seems  to  be  regular.  The  hip  motions  are  good,  except  that 
they  are  restricted  by  pains  in  the  muscles.  In  other  words,  we  feel 
that  there  is  a  little  spasm  of  the  muscles.  The  muscular  parts  of  the 
thigh  and  legs  show  some  little  atrophy,  although  not  more  than  we 
might  expect  from  the  disuse.  The  voluntary  movements  are  carried  out 
very  well  in  the  patient  when  he  is  in  certain  positions.  But  in  attempt- 
ing to  get  in  or  out  of  a  car.  get  up  steps,  he  cannot;  he  is  unable  to, 
raise  the  feet  or  legs,  and  the  movements  are  jerky  and  exaggerated. 
The  reflexes  are  exaggerated.  At  the  knee  there  is  a  clonus.  That 
would  suggest  some  injury  to  the  spine  or  some  condition  in  the  spine. 
Sensation  has  been  gone  over  by  Dr.  Dwyer.  .An  X-ray  examination  by 
Eh*.  Stewart,  which  included  from  the  fifth  dorsal  to  the  sacral  spine, 
shows  no  abnormalities.  Two  plates  were  made  anteriorly  and  poster- 
iorly, and  none  of  which  we  found  there  has  been  any  signs  of  an  old 
injury. 

'*Q.  Are  the  X-rays  always  correct  Doctor?  A.  Yes,  sir;  if  prop- 
erly made. 

"Q.  From  this  man's  condition  would  you  say  that  it  was  due  to  an 
injury  that  he  might  have  received  three  or  four  years  ago?  A.  From 
my  examination  to-day,  I  am  not  able  to  connect  up  his  present  condi- 
tion with  the  injury. 

*'Q.  Can  you  give  any  cause  of  his  condition?  A.  I  think  that  he 
has  an  inflammatory  condition;  that  there  is  a  condition  which  may  be 
caused  by  severe  infections,  fevers,  and  the  one  which  we  consider 
syphilis. 

**Q,  Assuming  that  this  man  was  strong  and  healthy  on  April  25, 
1917.  and  he  received  an  injury  on  that  date  and  h^s  never  been  com- 
pletely recovered,  would  you  say  there  is  any  connection  •  between  that 
injury  and   his   present   condition?     A.  If    he   has   never   completely   re- 
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covered  at  any  time,  I  would  feel  there  might  be  some  comiectioif.  ♦  ♦  ♦ 

'■Q.  Can  you  connect  it  up  in  any  way?  A.  There  is  a  possibility  of 
the  injury  bemg  so  severe  as  to  cause  a  slight  laceration  of  die  substance 
of  the  cord  wiUi  a  possible  hemorrhage. 

"Q.  Would  it  be*^  unusual  to  have  an  injury  as  described  to  bring 
about  a  cpndition  such  as  this?  A.  I  do  not  think  so,  if  the  man  had 
returned  to  work  about  a  year  and  a  half  after  the  injury,  that  it  would 
cause  the  present  trouble. 

'*Q.  Assuming  that  he  has  never  entirely  recovered  from  that  injury 
and  he  worked  at  different  times,  would  that  bring  it  about?  A.  From 
the  history  I  was  able  to  obtain  from  him,  he  never  entirely  recovered 
from  this  condition.  He  tells  me  he  was  able  to  take  up  the  duties  of 
pumping,  but  he  stumbled  and  fell  a  great  many  times.  Most  of  the 
time  he  used  a  cane. 

"Q.  With  that  history,  wouW  there  be  some  connection?  A.  WiA 
that  history  of  the  injury  and  not  improving,  there  would  be  some  con- 
nection with  this  condition." 

Dr.  J.  E.  Dwyer  testified: 

"Q.  Are  you  a  specialist?     A.  Yes;  of  mental  and  nervous  diseases. 

"Q.  Have  you  had  occasion  to  examine  Mr.  Mulholland?  A.  I 
started  ta  examine  him  last  evening  in  my  office.  He  was  later  sent  to 
the  Tulsa  Hospital,  where  we  had  a  spinal  fluid  examination  made.  1 
concluded  the  examinattipn  in  the  hospital. 

"Q.  Now  state  for  the  records  the  result  of  your  examination  of  this 
man?  A.  I  examined  Mr.  Mulholland  and  found  the  man  apparently 
in  good  health.  The  pupils  of — the  right  pupil  was  slugglish  to*  the  light 
reaction ;  left  pupil  normal.  The  upper  chest — ^that  is,  the  heart  and  lungs 
— apparently  normal;  blood  pressure  about  1/30  normal;  muscles  of  the 
face  and  neck  normal'.  I  found  the  muscle  tone  of  the  arms  good.  The 
sensory  disturbances  in  the  chest  and  abdomen,  the  patient  was  unable  to 
distinguish  clearly  what  we  term  temperature  sensation.  In  placing  the 
tube  containing  hot  water  at  various  portions  of  the  chest  and  abdomen, 
the  cold  water — the  patient  invariably  called  the  tube  containing  the  hot 
water.  The  tactical  sensation,  using  a  sharp-pointed  instrument;  at  times 
he  told  me  he  did  not  know  whether  it  was  hot  or  cold.  When  lying  on 
his  back  he  had  his  eyes  closed,  and  this  sensation  was  just  the  same. 
Lying  on  his  face  he  was  not  able  to  see  what  I  was  doing.  I  found  he 
was  still  unable  to  distinguish  between  hot  and  cold,  and  tell  me  when 
I  was  using  the  pin  or  instrument  The  muscles  of  the  leg,  both  upper 
and  tower,  arc  somewhat  flabby  and  wasted.  The  knee  jerks  are  exag- 
.  gerated.  The  convulsive  twitching  of  the  ankle  was  marked  in  both 
ankles.  The  toe  reflex,  what  we  term  the  babinski,  was  absent  on  the 
left  great  toe;  on  the  right  great  toe,  doubtful.  The  patient  was  unable 
to  distinguish  between  hot  and  cold  in  the  water  in  these  tubes,  and  also 
unable  to  state  whether  or  not  the  pin  pricks  were  sharp  or  dull.  The 
patient  on  his  own  statement  says  diat  he  has  had  some  difficulty  both 
with  rectum  and  bladder,  alternating  with  retention  and  incondite.  This 
applies  especially  to  the  bladder.  He  was  unable  to  control  the  urinal 
flow.  He  stated  that  he  has  been  catheterized  a  number  of  times.  This 
was  not  necessary  itl  the  hospital  last  night.  I  have  a  report  of  the 
examination  by  Dr.  Terrell  of  the  cerebro-spinal  fluid.  This  ceport  I 
received  a  short  time  ago  is  negative.  The  Wasserman  reaction  for 
syphilis  is  negative.  It  was  with  difficulty  that  the  man  was  able  to  get 
out  of  bed  and  walk  across  the  floor.  With  the  assistance  of  both 
crutches  he  was  able  to  do  so,*  the  trunk  of  his  body  being  thrown  for- . 
ward,  the  feet  being  thrown  to  the  floor,  and  on  his  return  from  one  side 
of  the  room  from  the  other,  there  was  a  slight  dragging  of  the  right 
foot  The  tremor  in  both  hands  were  decidedly  marked.  With  the  eyes 
closed  the  patient  was  unable  to  place  the  point  of  the  index  finger  on 
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the  nose.  This  was  in  both  hands.  The  muscles  of  the  leg  are  very 
rigid.    He  seems  to  have  a  little  more  use  of  the  left  than  the  right 

''Q.  Asstumng  this  man  was  injured  April  25,  1917,  by  receiving  a 
blow  in  the  side,  which  with  a  possible  fracture  of  the  eighth,  ninth, 
and  tenth  ribs,  and  that  he  was  disabled  for  several  weeks  and  has 
worked  practically  a  year  and  a  half  at  different  times  since  that  time, 
would  you  consider  his  condition  now  as  due  to  that  injury  he  received 
in  1917?    A.  Not  absolutely;  no,  sir." 

The  testimony  of  the  claimant  was,  in  substance:  He  was  injured 
the  25th  day  of  April,  1917;  went  back  to  work  on  the  1st  day  of  June, 
1917;  kept  going  untiF  May  24,  1918;  from  that  time  for  three  months 
he  was  unable  to  do  anything;  then  worked  again  from  September,  1918, 
until  January  1,  1919.  During  the  time  beginning,  with  the  24th  day  oi 
May  to  the  first  of  September,  1918,  he  was  confined  to  his  bed  three 
weeks.  He  was  working  as  a  pumper  in  the  oil  field.  Part  of  the  time 
he  was  just  a  figurehead  on  the  job,  and  part  of  the  time  he  did  all  the 
work.  He  was  not  strong.  Wjith  the  assistance  of  his  wife,  who  did 
about  one-half  of  the  work,  he  was  able  to  keep  going  and  hold  the  job. 
He  had  bladder  and  bowel  trouble  at  the  time  he  was  sick  from  Mry 
24  to  September  1,  1918.  His  first  trouble  about  the  unsteadiness  in  his 
limbs  was  in  November  or  December,  1917.  Prior  to  his  injury  he  had 
never  had  any  trouble  of  that  kind,  but  noticed  this  condition  immediately 
following  his  injury  in  April,  1917.  His  original  statement  filed  with  the 
State  Industrial  Commission  July  19,  1917,  shows  the  nature  of  his  in- 
jury, "four  ribs  broken,  left  side;  temporary  paralysis  of  bowels." 

The  statement  of  Dr.  H.  G.  Crawford  filed  with  the  State  Industrial 
Commission  on  May  24,  1917,  shows  the  following: 

**Give  an  accurate  description  of  the  nature  and  extent  of  the  in- 
jury. Seventh,  ninth,  and  tenth  ribs  on  left  side  broken;  complicated  by 
a  slight  paralysis  of  the  bowels." 

The  petitioners  in  their  brief  lay  stress  on  the  testimony  given  by 
the  doctors,  and  from  which  they  quote  the  following  excerpts: 

Testimony  of  Dr.  Crawford: 

**Q.  His  condition  is  due,  do  you  think,  to  any  injury  received  April 
25,  1917?  A.  I  cannot  say,  only  th4t  I  think  there  is  a  connecting  link 
somewhere.    *    *    * 

"Q.  You  did  not — ^you  do  not  pretend  to  say  that  his  present  condi- 
tion now  is  due  to  that  injury  received?  A-  No;  I  would  not  say  that. 
I  would  not  say  that,  but  it  looks  as  though  here  is  a  connecting  link 
there  somewhere  on  account  of  he  being  so  healthy.    *    *    * 

"Q.  Did  you  ever  know  a  case  where  ataxia  resulted  in  a  person 
4rom  injuries  of  this  character?     A.  No,  sir." 

Testimony  of  Dr.  Cronk: 

"Q.  From  this  man's  condition  would  you  say  that  it  was  due  to  an 
injury  that  he  might  have  received  three  or  four  years  ago?  A.  From 
m^  examination  to-day  I  am  noi  able  to  connect  up  his  present  condition 
with  the  injury.    *    *    * 

''Q.  Assuming  that  this  man  was  strong  and  healthy  on  April  25, 
1917,  and  he  received  an  injury  on  that  date  and  has  never  been  com- 
'  pletely  recovered,  would  you  say  there  is  any  connection  between  that  in- 
jury and  his  present  condition ?  A.  If  he  has  never  completely  recovered 
at  any  time,  I  would  feel  there  might  be  some  connection.    *    ♦    * 

"Q.  Then  you  think  tfiat  an  injury  would  not?  A.  It  may  be  pos- 
sible, but  it  is  not  the  rule,  so  far  as  my  knowledge  goes.    *    ♦    * 

"Q.  Can  you  connect  it  up  in  any  way?  A.  There  is  a  possibility 
of  the  injury  being  so  severe  as  to  cause  a  slight  laceration  of  the  sub- 
stance of  the  cord  with  a  possible  hemorrhage.    *    *    ♦        ^ 

**Q.  Assuming  that  he  has  never  entirely  recovered  from  that  injury 
and  he  worked  at  different  times,  would  that  bring  it'  about  ?  A.  From 
the  history  I  was  able  to  obtain   from  him  he  never  entirely  recovered 
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from  tliis  condition.  He  tells  me  he  was  Me  to  take  up  the  dufies  of 
pumping  but  he  stumbled  and  fell  a  great  many  times.  Most  of  the  time 
he  used  a  cane. 

"Q.  With  that  history  would  there  be  some  connection?  A.  With 
that  history  of  the  injury  and  not  improving  there  would  be  some  con- 
nection with  this  condition."    *. 

The  petitioners  complain  that  the  last  answer  of  Dr.  Cronk  was  based 
upon  an  assumption  that  there  was  no  improvement  in  the  claimant's  con- 
dition after  he  met  with  the  injury  April  25,  1917,  and  that  the  ataxia 
was  affecting  the  claimant "  from  the  time  of  the  original  injury-  This 
complaint  is  purely  technical  for  the  preceding  answer  quoted  discloses 
tfiat  Dr.  Cronk  understood  that  he  never  entirely  recovered,  but  was  aWe 
to  take  up  the  duties  of  pumping. 

The  petitioners  cite  Reimers  v.  Proctor  Publishing  Co..  85  N.  J. 
Law.  441,  89  Atl.  931,  from  which  they  quote: 

"The  accident  happened  October  4th.  Decedent  had  a  compound 
fracture  of  the  skull.  He  was  discharged  October  30th  as  improved.  He 
returned  to  the  dispensary  from  time  to  time  for  dressing  and  redress- 
ing, was  readmitted  November  12th  and  discharged  I>ecembcr  5th  as  im- 
proved. This  was  the  hospital  record.  The  attending  surgeons  at '  the 
hospital  testified  that  decedent  got  well.  On  December  7th  he  was  taken 
with  headache  and  vomiting.  The  attending  physician  testified  that  he 
could  not  give  the  cause  of  death;  that  he  could  not  state  whether  there 
was  anything  in  the  nature  of  the  injuries  to  produce  vomiting;  thai 
vomiting  could  be  caused  by  compound  fracture  of  the  skull;  that  pres- 
sure on  the  brain  would  cause  vomiting;  or  vomiting  might  come  on 
from  indiscretion  in  eating,  or  from  several  causes.  Another  surgeon 
who  had  had  charge  of  decedent  at  the  hospital  testified  that  his  head  had 
practically  healed  three  or  four  weeks,  as  he  guessed,  prior  to  deaths; 
the  witness  saw  him  just  at  the  point  of  dissolution^  and  he  says  he  could 
not  give  the  cause  of  death,  and  did  not  think  he  could  do  so  if  he  had 
been  there  sooner.  The  witness  saw  nothing  particularly  wrong  about  his 
head  when  he  returned  to  the  hospital,  and  gave  the  decedent  directions 
when  he  was  discharged  from  the  hospital  the  second  time  to  be  prudent 
in  his  eating.  He  said  it  was  possible  that  the  vomiting  might  have  been 
caused  by  indigestion,  or  by  the  injury  to  the  head.  He  also  testified 
that  there  was  nothing  about  the  boy's  brain  to  indicate  what  the  cause 
of  death  actually  was.  We  think  the  furthest  this  testimony  goes  is  to 
show  a  possibility  that  the  death  was  due  to  the  accident  Where  the 
doctors  refuse  to  state  that  death  was  caused  by  the  accident,  there  is 
no  basis  for  an  inference  to  that  effect  by  the  court  The  burden  of 
proof  is  in  accordance  with  the  ordinary  rule  upon  the  petitioner.  That 
the  Legislature  did  not  mean  to  shift  it  to  the  defendant  in  a  case  like 
the  present  is  shown  by  the  fact  that  in  the  very  same  paragrsq>h  (sec- 
tion 2,  pi.  7)  it  expressly  enacted  that  the  burden  of  proof  that  injury  or 
death  was  intentionally  self-inflicted,  or  that  intoxication  was  the  natural 
and  proximate  cause  of  the  injury,  shall  be  upon  the  employer.  *Expres- 
sio  unius.  exclusio  alterius.' 

"The  judgment  must  be  reversed,  without  costs,  and  the  record  re- 
mitted for  a  new  trial." 

This  decision  is  based  on  section  1,  c.  95.  of  the  Laws  of  New  Jer- 
sey of  1911,  which  reads  ^ 

"When  personal  injury  is  caused  to  an  employee  by  accident  arising 
out  of  and  in  the  course  of  his  employment,  of  which  the  actual  or  law- 
fully imputed  negligence  of  the  employer  is  the  natural  and  proximate 
cause,  he  shall  receive,  compensation  therefor  from  his  employer,  pro- 
vided the  employee,  was  himself  not  willfully  negligent  at  the  time  ot 
receiving  such. injury,  and  tiie  que^ion  of  whether  tiie  employee  was 
willfully  negligent  shall  be  one  of  fact  to  be  submitted  to  the  jury,  sub- 
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ject  to  the  usual  superintending  powers  of  U  court  to  set  aside  a  ver- 
dict rendered  contrary  to  the  evidence." 

Petitioners  cite  In  re  Savage,  decided  by  the  Supreme  Justice  Court 
of  Massachusetts,  reported  in  222  Mass.  205,  110  N.  E.  283,  wherein  the 
court  held: 

"Under  the  Workmen's  G>mpensation  Act,  it  is  not  enough  for  plain- 
tiff dependent  to  show  a  state  of  facts  equally  consistent  with  no  right 
of  compensation  as  with  such  right/' 

The  statute  of  Massachusetts  providing  for  appe^^ls  from  an  award 
of  the  Industrial  Accident  Board  is  contained  in  Acts  of  1911,  c.  751,  pt. 
3.  §11; 

"*Tfiere  shall  be  a  right  of  appeal  to  the  Supreme  Judicial  Court  on 
questioiis ''of  law,  and  the  Industrial  Acfcident  Board  may  report  ques- 
tions of  law  to  the  Supreme  Judicial  Court  for  its  determination." 

They  cite  Saunders  et  al.  v.  New  E^igland  Collapsible  Tube  Co.  et 
al.,  95  Conn.  40.  110  Atl.  538,  decided  by  the  Supreme  Court  of  Errors 
of  Connecticut  Tune  10,  1920.  The  right  of  appeal  under  the  Workmen's 
Compensation  Act  in  Connecticut  is  provided  for  in  section  27,  Public 
Acts  of  1913,  c.  138,  which  is  as  follows: 

"At  any  time  within  ten  days  after  entry  of  such  finding  and  award 
by  the  commissioner  either  party  may  appeal  therefrom  to  the  superior 
court  for  the  county  in  which  the  injury  was  sustained.  The  clerk  of 
said  court  shall  notify*  the  adverse  party  of  such  appeal.  No  bond  for 
prosecution  shall  be  required, on  any  such  appeal  unless  property  of  th^ 
defendant  is  attached  tfierein.  Actions  brought  into  the  superior  court 
under  the  provisions  of^this  section  shall  be  privileged  in  respect  to  their 
assigmnent  for  trial  over  all  other  actions  except  writs  of  habeas  corpus 
and  actions  brought  by  or  on  behalf  of  the  state,  including  informations 
on  the  relation  of  private  individuals.  No  costs  shall  be  taxed  in  favor 
of  either  party  on  any  such  appeal"  They  also  cite  Lezala  v.  Indus- 
trial Commission  et  al,  170  Wis.  532.  175  N.  W.  87,  decided  by  the 
Supremee  Court  of  Wisconsin  December  2,  1919.  The  right  of  appeal 
from  an  order  of  the  Industrial  Commission  of  Wisconsin  is  provided 
for  by  section  2394»— 21  on  page  1625  of  ^^''isconsin  statutes  of  1913,  and 
reads  as  follows: 

"Said  commission,  or  any  party  aggrieved  by  a  judgement  entered 
upon  the  review  of  any  order  or  award,  fnay  appeal  therefrom  within 
the  time  and  in  the  manner  provided  for  an  appeal  from  the  orders  of 
the  circuit  court;  except  that  it  shall  not  be  necessary  for  said  commis- 
sion or  any  party  to  said  action  to  execute,  serve  or  file  the  undertaking 
required  l^  section  3052  of  the  statutes  in  order  to  perfect  such  appeal ; 
but  all  such  appeals  shall  be  placed  on  the  calendar  of  the  supreme  court 
and  brought  to  a  hearing  in  the  same  manner  as  state  causes  on  such 
calendar." 

The  petitioners  cite  Tucillo  v.  Ward  Baking  Co.,  180  App.  Div.  302, 
167  N.  Y.  Supp.  666,  from  which  we  quote  the  second  syllabus : 

"Under  Workmen's  Compensation  Law,  §  3,  subd.  8.  providing  that 
'death  wiien  mentioned  as  a  ba^is  for  the  right  to  compensation  means 
only  death  resulting  from  such  injuries,'  proof  of  injury,  of  an  opera- 
tion therefor,  and  that  after  apparent  recovery  from  effects  of  opera- 
tion and  anesthesia,  the  servant  died  from  a  disease  existing  before 
the  injury,  is  clearly  insufficient  to  establbish  death  resulting  from  the 
injury." 

Not  any  of  the  cases  cited  by  petitioner  are  based  upon  a  statute 
like  that  of  Oklahoma.  Section  10,  art.  2.  c.  246,  Session  Laws  of  1915, 
as  amended  by  section  10,  art.  2,  c.  14,  Session  Laws  of  1919,  provides 
in  part: 

***.  *  *  The  decision  of  the  Commission  shall  be  hnal  as  to  all 
questions  of  fact,  and  except  as  provided  in  section  13  of  this  article  as 
to  all  questions  of  law." 
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Petitioners  next  rely  on  Associated  Employers'  Reciprocal  ct  al.  v. 
State  Industrial  Commdssion  et  al.  (Okl.  Sup.,  Na  12124)  200  Pac  862, 
opinion  filed  September  13,  IS^l,  and  reported  in  the  Oklahoma  Appel- 
late Court  Reporter  of  September  29,  1921.  They  quote  parafiTaphs  1 
and  2  of  the  syllabus: 

"By  the  provisions,  of  section  10  of  the  Workmen's  Compensatioo 
Law  (chapter  14,  Sess.  Laws  1919)  the  decision  of  the  State  Industrial 
Commission  is  made  final  as  to  all  questions  of  fact;  but  this  is  so  only 
when  there  is  some  evidence  to  support  such  decision,  and  where  there 
is  absolutely  no  evidence  to  support  such  finding  and  decision,  the  same 
may  be  reviewed  as  a  matten  of  law. 

"In  a  proceeding  before  the  State  Industrial  Commission,  seeking 
compensation  for  an  alleged  injury,  the  burden  of  proof  is  upoo  the 
claimant  to  show  by  the  evidence  that  the  injury  complained  of  was  ac* 
cidental  and  arose  out  of  and  in  the  course  of  his  employment" 

Nicholson,  J.,  in  the  body  of  the  opinion,  says: 

"It  appears  from  this  order  that  the  award  was  made  solely  upoo 
the  report  of  the  medical  examination  'of.  Dr.  W.  P.  Lipscomb,  there 
being  no  other  evidence  introduced.     This  report  reads  as  follows; 

** 'Oklahoma  City,  Okl.,  December  10,   1920. 

"'State  Industrial  Commission,  State  Capitol,  Oklahoma  City — 
Gentlemen:  Examination  of  John  Kuhn,  December  19,  1920.  Ear: 
Right — Dnim  is  slightly  retracted  and  thickened.  No  other  abnormality 
is  found.  Left— rThere  is  a  large,  round  perforation  of  the  drum,  with 
a  small  amount  of  muoopurulent  discharge.  There  is  total  deafness  in 
this  ear. 

"*Nose — A  little  thickening  and  irregularity  of  septum.  Mucous 
membrane  in  state  of  moderate  catarrhal  inflammation,  with  small  amount 
of  'mucopurulent  discharge. 

.    "  Throat— Tonsils   are   enlarged  and   diseased.     Teeth — ^Arc   in   very 
good  condition. 

"  The  loss  of  hearing  in  the  left  car  may  improve  to  some  extent 
ivhen  the  infection  in  the  middle  ear  is  completely  overcome,  and  the 
drum  healed;  however  this  is  uncertain. 

**The  loss  of  hearing  and  the  perforation  of  the  drum  is  due  to 
infection  of  the  middle  ear. 

'"It  is  impossible  to  state  whether  this  is  due  to  disease  or  injury. 

"'W.   P.   Lipscomb.   M.   D.'" 

Under  saki  section  10,  art  2,  c.  14,  Session  Laws  1919,  in  all  appeals 
from  the  Industrial  Commission  to  this  court  the  decision  of  the  Com- 
mission is  final  as  to  all  questions  of  fact  If  there  is  any  evidence  that 
will  sustain  the  decision  of  the  Industrial  Commission,  then  the  decision 
is  binding  upon  this  court.  Jf  there  is  not  any  evidence  to  sustain  the 
decision,  then  the  appeal  presents  a  question  of  law.  The  question  of 
law  thus  presented  is:  Can  the  decision  of  the  Industrial  Commission 
be  upheld  without  any  evidence  to  sustain  it  This  court  will  only  go 
behind  the  decision  of  the  Industrial  Commission  to  ascertain  whether 
or  not  there  is  any  evidence  reasonably  tending  to  sustain  such  deci- 
sion. We  do  not  consider  it  necessary  for  this  court  to  review  the  evi- 
dence in  this  class  of  cases  as  we  have  done  in  this  case.  But,  because 
in  this  case  there  was  no  affirmatiye  statement  of  any  witness  to  the  ef- 
fect that  the  present  condition  of  the  respondent  was  the  result  of  his 
previous  injury,  -We  deem  it  advisable  to  show  by  an  analysis  of  the 
evidence  that  it  is  not  necessary  that  such  affirmative  evkience  be  given 
in  order  to  sustain  the  decision  of  the  Industrial  Commission. 

The  record  in  this  case  does  not  substantiate  the  claim  of  the  peti- 
tioners that  there  is  not  any  evidence  to  support  the  order  of  the  State 
Industrial  Commission.  Nat  any  one  of  the  doctors  testify  positively 
that  the  injury  was  the  cause  of  his  present  condition,  and,  because  the 
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record  lacks  that  positive  statement,  the  petitioners  say  there  is  not  an> 
evidence  to  support  the  order. 

From  a  medical  standpoint,  the  diagnosis^  of  a  case  may  be  made 
either  by  synthesis  or  by  analysis  and  elimination.  The  first  method  is 
pro4)ably  more  frequently  used  than  the  second.  When  the  first  method 
fails  to  disclose  the  cause  of  the  affliction,  the  second  miethod  may  be 
called  into  use  and  serve  the  purpose  as  accurately  as  the  first  At  the 
time  of  ^  injury  the  first  method  was  used.  A^  physical  examination 
disclosed  a  fracture  of  certain  ribs. 

It  is  admitted  that  claimant  was  injured.  The  history  of  the  case 
shows  conclusively  that  he  never  fully  recovered.  At  the  inception  it 
shows  more  than  the  fracture  of  the  ribs.  Dr.  Crawford  says  in  his 
report  filed  May  24,  1917:.  "It  is  complicate  by  a  slight  paralysis  of  the 
bowels."  The  doctors  all  adnut  that,  if  he  had  never  fully  recovered 
from  the  injury,  his  present  condition  would  indicate  a  connection  with 
the  injury.    The  evidence  shows  that  he  never  did  fully  recover. 

We  will  now  consider  the  diagnosis  by  analysis  and  elimination.  It 
is  admitted  that  he  is  sufiFering  from  what  is  known  as  ataxia.  On  cross- 
examination  Dr.  Crawford  was  asked  these  questions  and  gave  these  an- 
swers: 

**Q.  What  is  ataxia?     A.  You  cannot  control  your  gait. 
''Q.  What  causes  that?     A.  Traumatism,  excessive  drinking,  and  the 
majority  of  cases  are  caused  by  syphilis.'' 

This  last  statement  is  not  contradicted  by  any  physician  who  testified 
at  this  hearing;  therefore,  under  the  evidence,  there  are  but  three  things 
that  could  produce  ataxia. 

Dr.  Crawford  gave  the  following  testimony  in  reference  to  Mr.  Mul- 
holland : 

"He  went  to  work  again  about  five  or  six  wedcs  after  the  injury. 
I  next  began  treating  him  about  six  or  eight  months  after  he  returned 
to  work.  He  came  to  my  office  complaining  with  his  bladder,  and  upon 
examination  I  noticed  what  we  call  ataxia;  he  could  not  walk  straight 
and  shut  his  eyes.  With  this  condition  I  readily  expected  syphilis.  ^  I 
had  a  blood  test  made  which,  was  negative." 
Dr.  Dwyer  testified:' 

"I  have  a  report  of  the  examination  by  Dr.  Terrell  of  the  cerebro- 
spinal flukL  This  report  I  received  a  short  time  ago  is  negative..  The 
Wasserman  reaction  for  syphilis  is  negative." 

These  two  tests,  one  made  by  Dr.  Crawford  in  the  last  part  of  191  > 
or  the  first  part  of  1918,  the  other  by  Dr.  Dwyer  and  Dr.  Terrell  at  the 
tune  of  this  hearing,  Fd>ruary,  1921,  eliminate  the  possibility  of  his  con- 
dition being  the  result  of  syphilis.  .' 

The  next  step  in  the  analysis  and  elimination  is  to  determine  whether 
or  not  his  condition  is  the  result  of.  excessive  drinking.  Dr.  Crawford 
testified  as  follows: 

**Q.  Now,  Doctor,  between  the  25th  of  April  and  the  31st  of  Decem- 
ber,  1918,  his  condition  was  due  to  the  injury  that  he  received,  do  you 
thidc?  A.  Wdl  I  cannot  help  but  think  there  is  a  connecting  link  there, 
lor  he  gave  history  as  being  in  perfect  health  up  to  the  time  of  the  in- 
jvury,  and  I  knew  the  family  for  several  years  prior  to  the  injury,  and 
it  seems  to  me  there  must  be  a  connecting  link  there." 

In  Dr.  Crawford's  report  to  the  State  Industrial  Commission  filed 
May  24,  1917,  he  gives  negative  answers  to  each  of  tfie  following  ques- 
tions: 

"Has  previous  sickness  or  injury  contributed  to  his  disability?     No. 
"If  so,  to  what  extent? 
"Is  there  evidence  of   syphilis?     No. 
"Alcoholism?    No. 
"Occupational  disease?    No. 
"Hypochondriasis?    Na 
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.  ''Exaggeration  ?    No. 

'Tubercular  infection?    No. 

"Any  infectious  disease?    No. 

"Neurasthenia?    No. 

"Hysteria?    No. 

•*Is  there  evidence  of  malingering?    No.*' 

With  the  knowledge  Dr.  Crawford  had  of  the  family  for  several 
years  prior  to  the  injury,  and  having  examined  the  patient,  and  observed 
his  condition,  he  reported  to  the  State  Industrial  Commission  there  was 
no  evidence  of  alcoholism,  and  it  is  not  even  suggested  that  he  ever  used 
intoxicants.  Therefore  we  must  eliminate  the  possibility  of  his  condition 
being  the  result  of  excessive  drinking. 

Under  the  testimony  of.  Dr.  Crawford  there  remains  but  one  thing 
that  could  be  the  cause  of  Mr.  Mulholland's  present  condition.  ^That  is 
traumatism.  Webster's  International  Dictionary  defines  "traumatrsm"  as: 
"The  morbid  condition  of  the  system  due  to  a  trauma."  "Trauma"  is 
defined  as:     "An  injury  or  wound." 

Dr.  Cronk  testifies: 

*The  reflexes  are  exaggerated.  At  the  knee  there  is  a  clonus.  That 
would  suggest  some  injury  to  the  spine  or  some  condition  in  the  spine. 
♦    ♦    ♦ 

"There  is  a  possibility  of  the  injury  being  so  severe  as  to  cause  a 
slight  laceration  of  the  substance  of  the  cord  with  a  possible  hemor- 
rhage." 

This  explains  how  the  trauma  comd  have  been  caused.  During  the 
process  of  time  the  trauma  brought  about  traumatism.  Under  the  facts 
disclosed  in  the  record  traumatism  is  the  only  thing  that  could  have  pro- 
duced it.  All  other  things  that  would  cause  it  must  be  eliminated  for 
they  did  not  exist  in  the  claimant. 

After  analyzing  the  testimony,  we  are  forced  to  the  conclusion  that 
it  affirmatively  and  conclusively  shows  the  injury  sustained  by  L  A. 
Mulholland  on  April  25,  1917,  produced  the  ataxia. 

[3]  Petitioners*  sixth  specification  of  error  is: 

"It  appears  from  the  records  of  the  Commission  covering  the  pro- 
ceedings on  such  claimi  that  the  claimant  was  paid  the  sum  of  ^  P^ 
month  for  June,  July,  and  August,  1918,  and  the  Commission  in  making 
its  findings  failed  to  give  the  petitioner  the  benefit  of  such  payment,  and 
the  Commisskm  otherwise  failed  to  i?ive  the  petitioner  the  benefit  of  the 
payments  made  to  the  claimant  which  are  proper,  and  as  a  matter  of  law 
should  be  allowed,  if  the  order  of  the  Commission  is  in  any  wise  sus- 
tained." 

The  evidence  discloses  that  claimant  received  $30  per  month  for  the 
months  of  June,  July,  and  August,  1918.  Petitioners  are  entitled  to  a 
credit  of  $90,  the  sum  so  paid  the'  claimant,  and  this  should  be  deducted 
from  the  amount  awarded. 

The  evidence  shows  that  claimant  was  disabled  from  May  24,  1918, 
to  September  1,  1918.  This  would  make  14  weeks  and  1  day  or  the  sum 
of  $141.67.  The  order  is  made  on  the  theory  that  claimant  was  disabled 
from  Miay  24,  1918,  to  August  24,  1918,  making  a  period  of  13  weeks 
and  1  day.  The  order  is  erroneous  in  that  it  should  have  a^^^^  i_ 
weeks  and  1  day  instead  of  13  weeks  and  1  day,  and  it  will  be  so  niodJ- 
fied.  The  claimant  will  be  entitled  to  interest  at  the  rate  of  6  per  co»t 
per  annum  on  each  weekly  allowance  of  $10  from  the  date  if  was  doe 
until  paid. 

With  the  modifications  above  specified,  the  order  of  the  State  »^' 
dustrial  Commission  made  on  the  14th  day  of  May,  19iil.  is  hereby  af- 
firmed. 

All  the  Justices  concur,  except  Harrison,  C.  J.,  not  participating 


Digitized  by  VjOOQIC 


19221      CONSOL.  FUEL  CO,  v.  S  TATE  IND.  COMM.    (Okla.)         765 


CONSOLIDATED  FUEL  CO.  et  al.  v.  STATE  INDUSTRIAL  COM- 
MISSION  ET  AL.     (No.  12640.) 

(Supreme  Court  of  Oklahoma.     Feb.  28,  1922.) 

205  Pacific  Reporter,  170. 

(Syllabus  by  the  Court.) 

1.  MASTER  AND   SERVANT— NOTICE  OF  COMPENSABLE  IN- 

JURY NOT  JURISDICTIONAL. 

The  notice  provided  for  in  section  8,  art  2,  c.  246,  Session  Laws 
1915,  is  not  jurisdictional. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

2.  MASTER  AND   SERVANT  —  COMPENSATION   AWARD   CON- 

CLUSIVE IF  NOT  APPEALED  FROM. 

Where  an  ^employee  files  his  complaint  with  the  State  Industrial 
Commission  under  the  Workmen's  Compensation  Act  and  the  employer 
or  the  insurance  carrier  has  been  properly  served  with  notice  of  the  time 
and  place  of  hearing  such  complaint,  and  at  the  time  specified  in  such 
notice  the  State  Industrial  Commission  proceeds  to  hear  such  complaint 
and  makes  an  award  thereon,  such  award  is  conclusive  against  the  em- 
ployer or  insurance  carrier,  if  not  appealed  from. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

3.  MASTER  AND  SERVANT— DEFENSES  WAIVED  BY  NONAP- 

PEARANCE IN  COMPENSATION  PROCEEDING. 

When  neither  the  employer  or  the  insurance  carrier  appear  before  the 
State  Industrial  Commission,  pursuant  to  notice  duly  given,  and  set  up 
any  defense  to  the  complaint  of  an  employee,  they  will  be  deemed  to  have 
waived  such  matters  of  defense  as  they  could  have  reasonably  presented 
at  such  hearing. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  41 7 [4].) 

4.  MASTER   AND   SERVANT   —   FINDING   ON    QUESTION    OF 

WANT  OF  NOTICE  OF  COMPENSABLE  INJURY  HELD  UN- 
NECESSARY.. 

When  on  the  hearing  of  a  complaint  fil<9d  by  an  employee 'under  the 
Workmen's  Compensation  Act  no  objection  is  made  that  such  employee 
failed  to  give  notice  of  his  injury  to.  the  employer,  it  is  unnecessary  for 
the  State  Industrial  Commission  to  make  any  finding  or  in  any  way  ex- 
cuse the  failure  to  give  such  notice. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

5.  MASTER  AND  SERVANT— FINDING  ON  EVIDENCE  IN  COM- 

PENSATION CASE  CONCLUSIVE. 

When  there  is  any  evidence  reasonably  tending  to  support  the  order 
of  the  State  Industrial  Commission,  such  order  is  final  and  conclusive  on 
this  court  Under  section  10,  art  2,  c.  14,  Session  Laws  1919,  the  deci- 
sion of  the  State  Industrial  Commission  is  final  as  to  all  questions  of 
fact,  and  cannot  be  reviewed  by  this  court  on  appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Appeal  from  State  Industrial  Conf mission. 

Proceeding  by  Emery  Evans  for  an  award  under  the  Workmen's 
Compensation  Act  (Laws  1915,  c.  246)  opposed  by  the  0)nsolidated  Fuel 
Company,  employer,  and  the  Consolidated  Underwriters,  as  insurance  car- 
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rier.  An  award  was  made,  and  from  an  order  of  the  State  Industrial 
G>mmissk)n  overruling  the  motion  of  the  petitioners,  employer,  vid  in- 
surance carrier  to  vacate  the  award,  the  petitioners  appeal.    Affirmed. 

Simpson,  Hummer  &  Foster  of  Okmulgee,  for  petitioners. 
R.  £.  Wbod,  of  Oklahoma  City,  for  respondents. 

Miller,  J.  This  is  an  appeal  from  an  order  of  the  State  Industrial 
Commission  made  on  July  26,  1921,  overruling  the  motion  of  die  Con- 
solidated Underwriters,  as  insurance  carrier,  to  vacate  an-  award  made  to 
Emery  Evans  on  the  7th  day  of  February,  1921.  The  Consolidated  Fuel 
Company  and  the  insurance  carrier.  Consolidated  Underwriters,  appear 
here  as  petitioners.  The  State  Industrial  Commission  and  the  claimant, 
Emery  Evans,  appear  here  as  respondents. 

On  Januanr  25,  1921,  Emery  Evans  filed  his  claim  as  employee  of  the 
Consolidated  Fuel  Company  asking  compensation  ior  disa^lity  caused  by 
an  injury  occurring  on  the  20th  <by  of  November.  1920.  •  The  claim  was 
against  the  Consolidated  Fuel  Company,  as  employer,  and  the.  Consolidated 
Underwriters,  as  insurance  carrier.  The  cause  of  the  complaint  was  an 
injury  to  the  right  leg  at  the  knee. 

The  Consolidated  Fuel  Company  and  Consolidated  Underwriters  were 
each  duly,  notified  by  the  State  Industrial  Commission  that  a  hearing  on 
said  claim  would  be  had  on  the  7th  day  of  February.  1921.  They  failed 
to  appear,  and  on  said  date  the  State  Industrial  Commission  made  an 
award  to  Emery  Evans  in  the  sum  of  $18  per  week. 

Thereafter,  and  on  March  3,  1921,  the  petitioners  filed  a  motion  widi 
the  State  Industrial  Commission  to  set  aside  the  award  made  to  Emery 
Evans  on  February  7,  1921.  A  hearing  was  had  on  the  motion  and  on 
Augrust  19.  1921,  the  State  Industrial  Commission  made  the  order  sodgfat 
to  be  reversed  by  this  appeal.    The  order  reads  as-  follows : 

"Now  on  this  the  19th  day  of  August,  1921,  the  above  cause  coming 
on  for  consideration  pursuant  to  a  hearing  held  in  Okmulgee  on  July  26. 
1921.  on  the  motion  of  the  insurance  carrier  to  vacate  award,  at  which 
hearing  the  claimant  appeared  in  person,  and  the  resj^dent  and  insur- 
ance carrier  were  represented  by  Mr.  Hummer,  the  Commission,  having 
examined  the  testinx>ny  and  all  the  records  OQ  file,  and  bdng  well  ad- 
vised in  the  premises,  finds  that  the  claimant,  while  in  the  employ  of  the 
respondent  and  in  the  course  of  his  emplo3rment,  was  injured  on  No\^em- 
ber  20.  1920;  that  he  was  receiving  a  wage  of  $7.50  per  day;  and  that  be 
is  entitled  to  compensation  at  tixt  rate  of  $18  per  week  for  a  period  of 
21  weeks  and  3  days,  being  for  a  total  sum  of  $387.  The  Commission,  is 
therefore  of  the  opinion  that  the  motion  of  the  insurance  carrier  to  vacate 
the  award  should  be  overruled 

"It  is  therefore  ordered  that  the  motk>n  of  the  insurance  carrier  to 
vacate  award  be.  and  the  same  is  hereby,  overruled,  and  that«  within  10 
days  from  this  date  the  Consolidated  Fuel  Company  or  the  Consolidated 
Underwriters  pay  to  the  claimant  the  sum  of  $387  in  full  and  final  settle- 
ment of  this  cause,,  and  also  pay  all  medical  expenses  incurred  by  the 
claimant  as  a  result  of  the  injury." 

[1.  2]  The  first  error  complained  of  by  petitioners  is: 

"Proposition  No.  1.^  The  Commission 'was  not  authorised  to  make  an 
award  in  this  case  for  the  reason  that  the  respondent  failed  to  give  the 
notice  to  the  employer  as  required  by  law,  and  there  is  no  evidence  in  the 
record  upon  which'  the  commission  could  excuse  such  notice." 

The  petitioners  admit  they  had  notice  of  the  complaint  being  filed 
and  the  date  set  for  the  hearing,  but  attempt  to  explain  their  nonappear- 
ance at  the  hearing  by  stating  they  did  not  diink  the  claimant  would  claim 
compensation  unless  he  had.  been  disabled  by  an  injury  received  during 
the  course  of  his  employment..  The  State  Industrial  Commlssioin  having 
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acquired  jurisdiction  by  a  .complaint  regularly  filed,  notice  duly  issued 
thereon  and  served  on  the  parties  interested,  on  a  hearing  had  pursuant 
to  such  notice,  in  the  absence  of  fraud,  the  award  made,  if  unappealed 
fronn,  is  conclusive  as  against  the  employer  and  insurance  carrier. 

[3]  Not  having  made  timely  objection  to  an  award  being  made  on^ 
account  of  claimant  iailing  to  give  notice  to  the  employer,  this  defense 
is  deemed  to  have  been  waived,  and  cannot  be  urged  on  appeal  from'  an 
order  refusing  to  vacate  the  award. 

[4]  Petitioners'  second  complaint  is : 

"Proposition  No.  2.  The  Industrial  Commission  has  not  excused  the 
respondent's  failure  to  give  the  employer  notice  of  injury  as  required  by 
law,  and  such  failure  is  therefore  a  bar  to  recovery." 

When  the  State  Industrial  Commission  made  its  award  on  Feb- 
ruary 7,  1921,  the  question  of  claimant's  failure  to  give  notice  was  not 
raised;  therefore  it  was  unnecessary  for  the  State  Industrial  Commis- 
sion to  make  any  order  or  recitals  excusing  the  failure  to  give  the  notice. 

[5]  A  general  complaint  is  made  that  the  evidence  does  not  support 
the  award  or  the  order  of  the  State  Industrial  Commission  refusing  to 
vacate  the  award.  We  have  examined  thp  record,  and  find  there  is  evi- 
dence which  reasonably  tends  to  support  the  order  complained  of. 

Under  section '10,  art.  2,  c.  14,  Session  Laws  1919,  the  decision  of  the 
State  Industrial  Commission  is  final  as  to  all  questions  oi  fact.  Markham 
et  al.  V.  State  Industrial  Comrasssion  et  al.  (Okl.  Sup.,  No.  12376)  205 
Pac.  163,  opinion  handed  down  February  14,  1922. 

The  order  of  the  State  Industrial  Commission  made  on  August  19, 
1921,  is  affirmed.  The  respondent  will  be  entitled  to  interest  on  the 
amount  specified  in  said  order  as  provided  by  law. 

Harrison,  C.  J.,  and  Kane,  Johnson,  and  Kennamer,  JJ.,  concur. 


SENECA  COAL  CO.  et  al.  v.  CARTER  et  al.  (No.  12764.) 

(Supreme  Court  of  Oklahoma.    March  14,  1922.) 

205  Pacific  Reporter,  495. 

(Syllabus  by  the  Court.) 

1.  MASTER  AND  SERVANT  —  COMPENSATION  ALLOWABLE 

FOR    DISFIGUREMENT    IN    ADDITION    TO    ALLOWANCE 

FOR  LOSS  OF  EYE. 

Section  6,  ?irt  2,  c.  246,  Sess.  Laws  1915,  as  amended  by  section  9,  c. 
14,  Sess.  Laws  1919,  construed  and  held  to  authorize  the  State  Industrial 
Commission  to  award  an  injured  employee  compensation  for  a  perma- 
nent disfiinn^ement  of  the  face,  although  such  injured  employee  had  been 
awarded  compensation  for  the  loss  of  an  eye. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  387.) 

2.  MASTER   AND  SERVANT  —  LOSS   OF   EYE   ELEMENT   OF 

COMPENSATION   FOR   PERMANENT   DISFIGUREMENT. 

Where  an  injured  employee  has  been  awarded  compensation  for 
specific  injuries,  such  as  the  loss  of  an  eye, -the  SWe  Industrial  Com- 
mission, in  awarding  compensation  for  a  permanent  disfigurement  of  the 
face,  must  consider  to  what  extent  the  loss  of  the  eye  has  contributed  to 
the  disfigurement  of  the  injured  employee  in  determining  the  proper 
amount  to  be  awarded  such  injured  employee. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §.387.) 
60 Vol.  IX— Comp. 
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3.  MASTER  AND  SERVANT  —  COMPENSATED    INJURY  NOT 

PART  OF  PERMANENT  DISFIGUREMENT. 

Where  an  injured  employee  has  "been  compensated  for  a  specific 
injury^  such  injured  employee  is  not  entitled  to  compensation  again  for 
such  injury  as  constituting  a  part  of  a  permanent  disfigurement 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  387.) 

Original  action  by  the  Seneca  Coal  Company  and  the  Consolktod 
Underwriters  against  Weep  Carter  and  the  State  Industrial  Commission 
of  the  State  of  Oklahoma,  to  reverse  and.  vacate  an  award  made  by  the 
State  Industrial  Commission.    Award  affirmed. 

Moss  &  Tumilty.  of  Oklahoma  City  (Con  Murphy,  Jr.,  of  Kansas  City, 
Mo.,  of  Counsel),  for  petitioners. 

KENNAMER,  J.  This  action  was  commenced  in  this  court  October 
25,  1921,  by  the  Seneca  Coal  Company  and  Consolidated  Underwriters, 
petitioners,  against  Weep  Carter  and  State  Industrial  Commission  of  the 
state  of  Oklahoma,  to  reverse  and  vacate  an  award  made  by  the  State 
Industrial  Commission  on  the  3d  day  of  August,  1921,  awarding  Weep 
Carter  $1,000  for  permanent  disfigurement  of  his  face.  The  petitioners 
filed  an  application  with  the  State  Industrial  Commission  for  a  rehearing 
upon  the  award  ma^e,  which,  upon  a  hearing  had  on  the  26th  day  of 
September,  1921,  was  by  the  Commission  denied. 

The  essential  f a<*s  appearing  from  the  record  in  this  cause  necessary 
to  be  considered  in  reviewing  the  award  of  the  Commission  are  in  sub- 
stance as  follow^  :  Respondent,  Weep  Carter,  was  employed  by  the 
petitioners,  Seneca  Coal  Company,  and  reodvcri  an  accidental  injury 
December  21st.  1920,  while  tamping  a  shot  in  coal  when  a  live  ^cinder  from 
steam  shovel  boiler  dropped  into  the  shot  causing  it  to  explode  Th^  pe- 
titioner's face  wtas  burivwi  and  shot  full,  of  coal  resulting  in  a  permanent 
disfigurement  of  the  face  and  the  loss  of  an  eye. 

[1]  The  undisputed  testimony  conclusively  shows,  in  addition  to  the 
loss  of  an  eye,  the  claimant  received  permanent  disfigurement  of  his  face, 
for  which  tfie  Commission  awarded  him  the  sum  of  $1,000.  Counsel  for 
the  petitioners  insist  that  the  Commission  awarded  the  claimant  compensa- 
tion at  the  rate  of  $12.98  per  week  for  100  weeks  for  the  loss  of  his  left 
eye,  and  that  by  reason  of  the  award  for  loss  of  his  eye,  under  section  6, 
art.  2,  c.  246.  Session  Laws  1915,  as  amended  by  section  9.  c.  14,  Session 
Laws  1919,  the  Commission  is  without  jurisdiction  to  award  the  daimalit 
$1,000  for  permement  disfigurement  to  his  face.  There  is  no  merit  in  this 
contention.  That  part  of  the  statute  supra  relied  upon  by  counsel  for»a 
reversal  of  the  award  herein  is  as  follows  : 

"In  case  of  an  injury  resulting  in  the  loss  of  hearing  or  in  serious  and 
permanent  disfigurement  of  the  head,  face  or  hand;  compensation  shall  be 
payable  in  an  amount  to  be  determined  by  the  Commission,  but  not  m 
excess  of  three  thousand  dollars.  Provided,  that  compensation  for  loss 
of  hearing  or  permanent  disfigurement  shall  .not  be  in  addition  to  the  other 
compensation  provided  for  in  this  section,  but  shall  be  taken  into  .consid- 
eration in  fixing  the  compensation  otherwise  provided." 

Counsel  for  petitioners  correctly  state  the  rule  of  construcfion  of 
statutes  to  be  :  *        • 

•*The  great  cardinal  rule  in  the  construction  of  statutes  is  to 'ascertain 
and  give  effect  to  the  intention  of  the  Legislature.  Leflore  v.  Sinders.  24 
Okl.  301,  103  Pac.  858  ;  Territory  v.  Claric,  2  Okl.  82,  35  Pac.  882 ;  School 
District  V.  Long,  2  Okl.  460,  Z7  Pac.  601." 

We  have  no  fault  to  find  with  the  rule  of  construction  as  contended 
for  by  counsel  for  the  petitioners.  An  analysis  of  that  part  of  the  statute 
supra  applicable  to  this  case  to  our  minds  clearly  evidences  an  intention  rn 
the  part  of  the  Legislature  to  allow  the  injured  employee  compensation  . 
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for  a  serious  and  permanent  disfigurement  of  the  head,  face,  or  hands 
in  anjr  sum  not  to  exceed  $3,000,  and  the  Industrial  Conunission  is  vested 
under  'the  Statute  with  jurisdiction  to  make  such  an  award. 

[2]  Counsel  for  petitioners  insist  that  the  proviso  providing  ''that 
compensation  for  loss  of  hearing  or  permanent  disfigurement  shall  not  be 
in  addition  to  other  compensation  provided  for  in  this  section,  but  shall 
be  taken  into  consideration  in  fixing  the  compensation  otherwise  provided/' 
evideiKres  an  intention  on  the  part  of  the  Legislature  of  denying  to  the 
injured  employee  compensation  for  permanent  disfigurement  where  he  hat 
been  allowed  compensation  for  a  specific  injury  provided  for  in  the  first 
part  of  the  section  of  the  statute  ,  such  as  the  loss  of  an  eye  or  band,  etc. 
Such  a  construction  of  the  statute  is  tmreasonable  and  would  lc*ad  ta  an 
absurdity.  The  phrase  "should  not  be  in  addition  to  other  convpensation 
provided  for  in  this  section"  makes  plain  the  intention  of  the  Legislature 
that  the  compensation  allowed  for  permanent  disfigurement  has  reference 
to  other  injuries  not  compensable  as  specific  injuries  provided  for  specific- 
ally, such  as  the  loss  of  an  eye,  hand,  or  foot,  etc  The  phrase  '*bot  shall 
be  taken  into  cot^deration  in  fixing  the  compensation  otherwise  provided" 
vests  the  Commission  with  jurisdiction  in  allowing  compensation  for  a 
permanent  disfigurement  to  consider  any  compensation  that  may  have  been 
allowed  for  specific  injury.  For  instance,  just  as  in  the  case  at  bar,  where 
the  *njured  employee  has  been  compensated  for  the  loss  of  an  eye  in 
awarding  compensation  for  a  permanent  disfigurement  of  the  face 
to  the  extent  that  the  loss  of  an  eye  has  to  do  with  permanent 
disfigurement,  the  Commission,  in  making  the  award,  must  eliminate  from 
such  disfigurement  to  the  face  the  loss  of  an  eye,  or  such,  loss  as  the  inv 
paired  eye  conbributed  to  the  disfigurement  of  the  face.  The  loss  of  an 
eye  having  been  compensated  under  the  first  part  of  the  statute,  supra,  pre- 
scribing a  specific  amount  for  the  loss  of  an  eye  is  not  to  again  be  com^ 
pensat^  as  constituting  a  part  of  a  permanent  disfigurement. 

[3]  It  is  obvious  that  the  compensation  for  permanent  disfigurement 
must  be  independent  of,  and  not  in  addition  to,  any  compenration  allowed 
for  a  specific  injury.  But,  in  determining  the  amount  of  the  award  to  be 
allowed  for  such  disfigurement  under  the  proviso  of  the  act.  the  .Com- 
mission is  vested  with  jurisidiction  to  consider  and  qualify  the  amount  that 
may  be  awarded  under  the  statute  for  permanent  disfigurement  to  the 
■extent  an  awardable  specific  injury  has  contributed  to  the  permanent  dis- 
figurement of  the  employee.  It  would  be  unreasonable  to  hold  under 
section  6,  art.  2,  c.  246,  Session  Laws  1915,  as  amended  by  section  9,  c.  14. 
Session  Laws  1919,  supra,  that  the  Commission  is  without  jurisdiction  to 
compensate  an  injured  employee  for  a  permanent  disfigurement  of  the 
head,  face,  or  hands  where  the  same  exist  independent  of  some  compensa- 
ble specific  injury.  To  so  hold  would  be  to  deny  the  Commission  jurisdic- 
tion to  compensate  an  injured  employee  for  permanent  disfigurement  where 
he  lost  his  right  eye,  but  suffered  a  permanent  disfigurement  to  the  left 
side  of  his  face,  entirely  independent  and  apart  from  the  loss  of  the  eye. 
The  authorities  uniformly  hold  that  statutes  must  be  construed  so  that 
as  not  to  lead  to  absurd  consequences.    25  R.  C.  L.  §  223. 

In  the  case  of  Leahy  *v.  Indian  Territory  Illuminating  Oil  Co.,  39 
Okl.  312,  135  Pac  416,  this  court  held: 

**A  statute  must  be  given  the  meaning  apparent  on  its  face  wher*» 
the  words  used  convey  the  distinct  meaning  which  involves  no  absurdity 
or  contradiction." 

Other  cases  in  point  are:  Hutchinson  v.  Canon,  6  Okl.  725,  55  Pac. 
1070;  Falter  v.  Walker,  47  Okl.  527,  149  Pac  1111. 

**The  natural  and  appropriate  office  of  a  proviso  is  to  restrain  or" 
qualify,  the  generality  of  thfe  language  that  it  follows."    25  R  C.  L.  231. 

Applying  this  rule  to  the  statute  under  consideratioa  it  is  quite  clear 
that  the  natural  office  of  the  proviso  providing  that  ''compensation  for 
loss  of  hearing  or  permanent  disfigurement  shall  not  be  in  addition  to  the 
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other  compensation  ^nrovided  for  in  this  section,  but  shall  be  taken  into 
consideration  in  fncing  the  compensation  otherwise  provided/'  was  to  qualify 
the  preceding  part  of  the  section  of  the  statute  vesting  the  Industrial 
G>nimissioa  with  jurisdiction  to  compensate  a  permanent  disfigurement 
in  any  sum  not  exceeding  $3,000  by  authorizing  the  Commission  to  con- 
sider any  amount  which  die  Commission  may  have  awarded  to  the  injured 
employee  for  a  specific  injury  where  such  specific  injury  might  appear 
as  a  part  of  the  disfigurement  sought  to  be  compensated. 

We  ane  of  the  opinion  that  the  award  made  was  authorized  under 
the  statute,  and  shoukl  be  affirmed.    It  is  therefore  so  ordered. 

Harrison,  C.  J.,  and  Johnson,  Miller,  and  Nicholson,  J  J.,  concur. 


Sl^PERIOR  SMOKELESS  COAL  &  MINING  CO.  et  al.  v.  BISHOP 
ct  al.   (No.   13720.) 

(Supreme  Court  of   Oklahoma.   March   14,   1922.) 

205  Pacific  Reporter,  497. 

(Syllabus  by  the  Court) 

2.  MASTER  AND  bERVANT— COMPENSATION  DECiSlOK  ON 
EVIDENCE  i^iMisL. 

It  is  well  settled  in  this  jurisdiction  that  the  decision  of  the  (Tom- 
mission  as  to  all  matters  of  fact  is  final,  if  there  is  any  evidence  whatever 
tending  to  support  it. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[71.) 

3.  MASTER  AND  SERVANT— FINDINGS  IN  COMPENSATION 
CASE  SUSTAINED. 

We  have  examined  the  record  carefully,  and  are  convinced  that  the 
evidence  sufficiently  supports  the  findings  of  fact  of  the  (Commission. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [6].) 

4.  MASTER  AND  SERVANT— COMPENSATION  FOR  PERMA- 
NENT DISABILITY  NOT  DEFEATED  BY  EARNING  CAPA- 
CITY. 

When  it  appears  that  an  injured  workman  suffers  the  loss  of  both' 
hands  or  both  feet  or  both  legs  or  both  eyes  or  any  two  thereof  or  the 
permanent  loss  of  the  use  of  such  members,  he  cannot  be  denied  the  com- 
pensation provided  in  the  act  because  he  obtains  employment  even  at  better 
wages  at  a  task  which  he  is  physically  able  to  perform. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385(11].) 

appeal  from  State  Indu^rial  Commission  of  Oklahoma. 

Proceeding  by  Jack  Bishop  for  compensation  under  the  Workmen's 
Compensation  l$,w,  opposed  by  the  Superior  Smokeless  Coal  &  Mining 
'Company,  cmpio^.  and  the  Consolidated  Underwriters,  insurance  carrier. 
from  an  order,  of  the  Indui^trial  Commission  allowing  compensation,  the 
emplover  and  insurance  carrier  appeal.  .  Order  affirmed. 

Moss  &  Tumilty,  of  Oklahoma  City,  for  petitkmers. 
Williams  &  Lewis,  of   Poteau,   for  claimant 

S.  P.  Freeling  and  R.  E.  Wood,  both  of  Oklahoma  City,-  for  Sute 
Industrial  Commission. 
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KANE,  J.  This  is  an  appeal  from  an  order  of  the  Industriaal  Com- 
mission allowing  the  respondent,  Jack  Bishop^  compensation  for  injuries 
under  the  Workmen's   Compensation  Law    (Laws   1915,   c.  246). 

The  Commission  found  that  as  the  result  of  an  accidental  injury  the 
respondent  lost  the  use  of  his  right  foot  and  his  right  hand  and  the  partial 
use  of  his  left  ankle;  that  by  reason  of  such  injury  respondent  is  perman- 
cently  totally  disabled  and  entitled  to  compensation  at  ti)e  rate  of  $18  per 
week  for  a  period  of  500  weeks.  This  award  w^  made  on  the  23d  day 
of  February,  1921,  and  became  final  on  the  12th  oay  of  September,  1921, 
after  a  motion  to  diminish  compensation  had  Been  overruled  by  the 
State  Industrial  Commission. 

The  sole  ground  for  reversal  relied  upon  by  counsel  for .  petitioners  is 
that  the  evidence  was  wholly  insufficient  as  a  matter  of  law  to  support  an 
award  for  total  permanent  disability,  and  they  present  tiiis  ground  for 
reversal  for  review  under  two  heads  as  follows:  (1)  That  the  evidence 
adduced  in  this  case  was  wholly  insufficient,  as  a  matter  of  law,  to  show 
that  daimant  has  lost  the  use  of  his  hand  and  a  foot;  (2)  even  if  it  be 
considered  that  claimant  had  permanently  and  totally  lost  the  use  of  his 
hand  and  foot,  there  is  still  conclusive  testimony  that  he  is  not  permanently 
totally  disabled. 

[1]  This  contention  is  based  on  the  tindisputed  facts  that  claimant 
was  regularly  employed  at  the  time  of  the  hearing,  and  had  been  for  some 
time  prior  thereto,  and  that  he  was  earning  more  wages  at  that  time  than 
he  was  prior  to  Ae  injury.  We  will  now  consider  these  propositions  in 
the  light  of  the  evidence  and  the  applicable  provisions  of  the  Workmen's 
Con>pensation  Act  Paragraph  1,  §  6,  Compensation  Act,  defines  perman- 
ent and  total  disability  as  follows: 

"Loss  of  both  hands,  or  both  feet,  or  both  legs,  or  both  eyes  or  any 
two  thereof  shall,  in  the  absence  of  conclusive  proof  to  the  contrary,  con- 
stitute permanent  total  disability." 

And  paragraph  3  of  the  same  section  fMrovides  in  part  that: 
"Permanent  loss  of  the  use  of  a  hand,  arm,  foot,  leg,  or  eye,  shall  be 
considered  as  the  equivalent  of  the  loss  of  such  hand,  arm,  foot,  leg  or 
eye." 

[2]  A  casual  reading  of  these  provisions  of  the  Workmen's  Com^ 
pensation  Act  renders  it  fairly  obvious  that  a  consideration  of  the  first 
proposition  presented  by  counsel  merely  involves  an  examination  of  the 
record  for  the  purpose  of  determing  whether  it  contains  any  evidence 
whatever  tending  to  support  the  finding  of  fact  of  the  Commission  that 
the  plaintiff  suffered  a  permanent  loss  of  the  use  of  a  hand  and  a  foot 
It  is  well  settled  in  this  jurisdiction  that  the  decision  of  the  Commission 
as  to  all  matters  of  fact  is  final,  if  there  is  any  evidence  whate^re^  tending 
to  support  it 

[3]  In  view  of  tfiis  rule  it  is  sufficient  to  say  of  the  first  proposition 
that  we  have  examined  the  record  carefully  and  are  convinced  tiiait  the 
evidence  sufficiently  supports  the  findings  of  the  Commission. 

[4]  It  is  true,  as  counsel  contend  in  support  of  their  second  proposi- 
tion, that  the  undisputed  evidence  shows  that  the  claimant  recovered  from 
his  injuries  sufficiently  to  return  to  work  for  the  same  company  in  another 
capacity  at  a  greater  wage  than  he  was  receiving  at  tiie  time  of  his  injury. 
But  it  was  also  shown  that,  while  the  new  employment  was  of  a  different 
nature  than  the  foiTner  and  required  greater  skill  and  commanded  an  in- 
creased wage,  it  did  not  require  the  use  of  plaintiff's  injured  members. 

The  question  dius  arising  was  recently  before  this  court  for  decision 

in  Winona  Oil  Co.  et  al.  v.  Smithson  et  al.,  205  Pkc .    In  that  case 

the  claimant  suffered  an  acidental  injury  to  his  eye,  for  which  the  Com- 
mission allowed  him  c<Mnpensation,  although  he  continued  in  the  service 
of  his  employer  without  loss  of  time  or  any  diminution  in  wages  or  salary. 
The  court  held  that  the  fact  that  his  employer  continues  his  emplo3nnent. 
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or  that  he  secures  employment  from  some  other  person  at  an  increased  or 
decreased  wage,  in  no  way  affeiots  the  right  of  an  injured  workman  to 
the  compensation  specifically  provided  for  in  the  act 

If  the  injured  employee  receives  such  an  injury  as  is  spedfically  pro- 
vided for  in  the  act,  sudi  as  the  loss  of  a  hand,  toe,  arm,  foot,  finiser, 
kg,  etc,  the  same  constitutes  a  permanent  partial  disability  for  the 
simple  reason  that  the  act  specifically  so  provides,  and  the  injured  em- 
ploye is  entitled  to  the  compensation  as  provided  in  the  sdiedule  of 
the  act  So  we  must  conclude  that,  when  it  appears  that  an  injured  work- 
man suffers  the  loss  of  bodi  hands  or  bodi  feet  or  both  legs  or  both 
ejres  or  any  two  thereof  or  the  permanent  loss  of  the  use  of  such  mem- 
bers, he  cannot  be  denied  the  compensation  provided  in  the  act  because 
he  obtains  emplojmient  even  at  better  wages  at  a  task  which  he  is  physi- 
cally able  to  perform. 

For  the  reason  stated,  the  order  of  the  industrial  Commission  must 
be  affirmed. 

Harrison,  C.  J.,  and  Johnson,  Miller,  and  Kennamer,  JJ.,  concur. 


DELANEY  v.  PHILADELPHIA  &  READING  COAL  &  IRON  CO. 

(Supreme  Coon  of  Pennsylvama,  Feb.  6,  1922.) 

116  Atlantic  Reporter  537.' 

MASTER  AND  SERVANT— MINOR'S  COMPENSATION  AGREE- 
MENT HELD  TO  BAR  RECOVERY  AT  LAW. 
Wjheie  a  wrongfully  employed  minor  under  16  was  injured  and  with 
his  father's  consent  agreed  to  accept  benefits  under  Workman's  Compens- 
ation Act,  June  2,  1915  (P.  L.  736;  Pa.  St  1920,  §  21916  et  seq.).  and 
after  attaining  the  age  of  >.  16,  with  like  consent,  entered  into  a  supfie- 
mental  agreement  tuider  the  amendatory  Act  June  26,  1919  (P.  L.  642; 
Pa.  St.  1920,  §  21993  et  seq.),  which  agreements  were  approved  by  the 
Workmen's  Compensation  Board  and  compensation  paid  diereunder,  nei- 
ther^ the  minor  nor  his  fatfier  couid  thereafter  bring  suit  at  law  for  the 
injuries;  tiie  suplen^etital  agreement,  unmodified  and  in  force,  being  bind- 
ing and  operating  as  a  surrender  of  their  right  to  recover  for  the 
injuries  in  any  otlier  manner,  in  view  of  Act  June  2,  1915 
(P.  i.  740,  §  303,  Pa.  St  1920,  §  21990),  and  of  Act  June  26.  1919 
(P.  L.  660j  §  407;  Pa.  St  1920,  §  22025). 

(For  other  cases,  see  Master  and  Servant,  Dea  Dig.  §  357.) 

Appeal  from  Court  of  (Common  Pleas.  Philadelphia  County;  Noris  S. 
.  Baxrett,  Judge. 

Action  by  William  Delaney,  a  minor,  by  bis  father  and  next  friend, 
Patrick  Ddaney,  and  by  Patrick  Delaney  in  his  own  right,  against  the 
Philadelphsa  &  Reac&ig  Cx>al  &  Iron  Company.  Judgment  for  each  plain- 
tiff, and  defendant  ai^eals.    Reversed  in  eadi  case. 

Argued  before  Fiiazer.  Walling.  Simpson,  Kephart,  an4  SchaflFer,  JJ. 

Wm.  Clarke  Mason,  of  Philadeli^ica,  for  appellant 

Victor  Frty  and  A.  T.  Ashtotk  both  of  Philaddphia.  for  appdiee. 
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Simpson  J.  William  Delaney,  a  minor,  by  his  father  and  next  friend, 
Patrick  Dchuiey,  and  the  said  Patrick  Delaney  in  his  own  right,  sued  the 
Philadelphia  &  Reading  Coal  &  Iron  Company  to  recover  damages  for 
injuries  received  by  the  minor  while  employed  by  defendant  at  one  of  its 
washeries.  The  statement  of  claim  sets  forth  that  the  minor  was  under 
the  age  of  16  years  at  the  time  of  the  employment  and  injury,  and,  wit^ut 
nammg  the  Act  of  May  13,  1915  (P.  L.  286;  Pa.  St.  1920,  §§  1328S-13308), 
specifies  certain  particulars  in  which  the  statute  had  been  violated 
in  his  employment  and  in  ihe  character  of  work  he  was-  required  to  do. 
Defendant  pleaded,  inter  alia,  that  plaintiffs  had  "elected  to  accept  from 
this  defendant  the  compensation  provided  by  the  Workmen's  •  Compensa- 
tion Act"  that  this  had  been  paid  to  them,  and  hence  they  were  "barred 
from  bringing  this  action  at  law  against  the  said  defendant  for  the  said 
injuries."  A  verdict  and  judgment  having  been  recovered  by  each  plaintiff, 
these  two  aiH>eals  followed. 

Several  interesting  questions  are  raised  by  the  assignments  .of  error, 
but  only  one  need  be  considef'od.  It  appears  that  17  days  after  the  accident 
happened,  the  minor,  with  the  consent  of  his  father  and  next  friend, 
entered  into  an  agreement  with  defendant,  in  accordance  with  the  provisions 
of  the  Workmen's  Compensation  Act  of  June  2,  1915  (P.  L.  736;  Pa.  St. 
1920.  §  21916  et  seq.).  and  on  December  29.  1919.  after  the  minor  had 
passed  the  age  of  16  years,  with  like  consent  he  entered  into  a  supplemental 
agreement  with  defendant  under  the  amendatory  Act  of  June  26,  1919 
(P.  L.  642;  Pa.  St.  1S20.  §  21993  et  seq.).  These  agreements  were  ap- 
proved by  the  Workmen's  Compensation  Boaitl,  were  filed  with  the 
Bureau,  and  the  payments  therein  specified  were  made  by  defendant  to  the 
minor  and  accepted  by  him  down  to  February  21,  1921  (which  was  the 
last  due  date  previous  to  the  trial  on  March  15.  1921).  though  this  suit 
had  been  brought  March  17.  1920,  and  the  affidavit  of  defense,  averring 
the  applicpbility  of  the  act  and  the  payments  in  accordance  with  its  terms, 
had-  been  filed  May  14,  1920.  So  far  as  the  record  of  the  trial  is  con- 
cerned, the  agreements  and  ipayments  appear  only  by  offers  of  proof 
overruled  by  the  court  below,  but  it  was  frankly  admitted,  by  plaintiffs' 
counsel  that  the  facts  were  as  stated,  that  the  moneys  received  were  used 
by  the  minor's  mother  for  the  support  of  the  family,  and  that  the  later 
payments  were  refused  because- of  the  counsel's  advice  to  that  effect;  the 
moneys  actually  paid,  however,  were  not  resumed  or  tendered  to  de- 
fendant 

It  is  clear  that  the  facts  stated  would  ordinarily  operate  as  an  estoppel 
to  the  maintenance  of  this  suit ;  plaintiffs  would  not  be  permitted"  to  receive 
and  retain  compensation  on  an  agreed  basis,  and  at  the  same  time  prosecute 
•a  st^t  to  recover  additional  compensation  for  the  same  injuries  on  an 
entirely  different  basis ;  by  their  agreements  and  receipt  of  the  moneys  they 
declared  the  Workmen's  Compensation  Acts  applied  and  they  were  entitled 
to  compensation  under  them ;  by  the  suit  th^  denied'  the  applicability  of 
the  acts  and  all  right  to  have  or  retain  compensation  ascertained  aiccord- 
ing  to  their  terms.  Relying,  however,  upon  our  decision  in  Lincoln  v. 
National  Tube  Co.,  268  Pa.  504,  112  Atl.  1\  plaintiffs  claim  thalt  these 
acts  cannot  be  invoked  as  a  defense  where,, as  here,  the  employment  was 
in  express  violation  of  a  statute.  The  f  aicts  in  the  two.  cases  are,  however, 
essentially  different,  for  there  the  employer  sought  to  compel  the  wrong- 
fully employed  minor  to  proceed  under  the  original  act,  while  here  the 
minor,  with  the  consent  of  his  father  and  next  friend,  voluntarily  accepted 
relief  under  it  and  the  amendaitory  act  of  1919,.  TTiough  this  distinction 
\i  vital  and  controlling,  it  is  not  necessary  to  further  consider  it,  for  here 
the  supplemental  agreement  between  the  minor  and  defendant  was  made 
^  under  the  amendatory  act,  14*  months'  payment  were  accepted  in  accord- 
ance therewith,  and  it  provides  in  section  407  (P.  L.  660;  Pa.  St.  1920,  § 
22025),  that- 
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"All  ajB^eements  for  compensation  and  all  supplemental  agreeements  for 
the  modification,  suspension,  reinstatement,  or  termination  thereof,  and  all 
receipts  executed  by  an  injured  employe  of  whatever  age,  *  ♦  *  shall 
be  valid  and  binding,  unless  modified  or  set  aside  as  hereinafter  provided,** 
that  is  (section  406;  section  22026)  *'by  a  supplemental  agreement  approved 
by  the  Bodnl,"-  or  (section  413;  section  22031)  because  it  is  proved  to 
the  satisfaction  of  the  Board  that  the  agreement  was  ''procured  by  the 
fraud,  coercion,  or  other  improper  conduct  of  a  party,  or  was  founded 
upon  a  mistake  of  law  or  of  fact." 

In  the  present  instance  the  supplemental  agreement  of  December  29. 
1919,  has  never  been  ''modified  or  set  aside,"  and  hence  is  'Valid  and  bind- 
ing," and  must  "operate  as  a  surrender  by.  the  parties  thereto  of  their 
rights  to  any  form  or  amount  of  compensation  or  damages  for  any  injury 
or  death  occurring  in  the  course  of  their  employment,  or  to  any  method 
of  determination  thereof,  other  than  as  provided  in  article  3  of  this  act** 
Section  303  of  the  Act  of  June  2,  1915  (P.  L.  736,  740;  Pa.  Sl  1920.  § 
21990).  This,  of  course,  covers  the  father's  claim  also,  for  when  the 
act  applies  defendant  is  liable  only  for  the  payments  thereby  required. 
The  judgment  in  each  case  is  reversed. 


GAIRT  V.  CURRY  COAL  MINING  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  3,  1922.) 

116  Atlantic  Reporter,  382. 

MASTER  AND  SERVANT— COMPENSATION  BOARD  AUTHOR- 
IZED  TO   REINSTATE   DISABILITY    AGREEMENT    AFTER 
ORDER  RF'^TTING  AGREEMENT  SHOULD  TERMINATE. 
A  total  drsabiluty  agreement  under  the  Workmen's  (Compensation  Act 
(IPa,  St  1920,  §§  21916—22112)    contemplates  a  total  payment  of  com- 
pensation to  the  claimant  for  the  period  of  500  weeks^  and  when  the  board, 
either  of  itself  or  by  one  of  its  referees,  relieves  the  employer  of  such 
payment,  although  it  uses  the  word  "terminate,"  it  merely  suspends  tha^ 
payment  or  that  obligation  awaiting  further  development  of  injuries,  and 
the  Legishuture  recognized  this  fact  when  it  included  in  the  amended  law 
(Act  June  26,  1919  [P.  L.  661,  §  6;  Pa,  St.   1920,  §  22032]),  the  word 
'*su^>end,"  and  liie  board,  on  ascertaining  tliat  the  injured  employee  is 
totally  and  permanently  disabled,  may  reinstate  the  agreement,  notwith- 
standing that  it  has  denied  .motions   for  review  and  modification   in  the 
interim,  in  view  of  Act  June  2,  1915  (P.  L.  750,  754),  ^rt.  4,  §§  408.  423, 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  419.) 

Appeal  from  Court  of  Common  Pleas,  Cambria  County;  (^rles  E. 
Evans,  Judge. 

Proceeding  by  Joe  (jairt  under  Workmen's  Compensation  Act  to  re- 
instate a  compensaidon  agreement,  opposed  by  the  Curry  Cpal  Mining 
Company,  the  employer,  and  the  Aetna  Life  Insurance  Company,  the  in- 
surance carrier.  There  was  an  order  reinstating  the  agreement,  whidi 
was  affirmed  by  the  common  pleais,  and  the  .employer  and  insurance 
carrier  appeal.    Affirmed. 

Argued  before  Moschzisker.  C.  J.,  and  Frazer,  Simpson,  Kephart 
Sadler,  and  Schaffer,  JJ. 
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William  A.  Challener  and  Clarence  Burleigh,  both  of  Pittsburgh,  and 
F.  J.  Hartmann,  of  Ebensburg,  for  appellants. 

Chas.  J.  Margiotti.  of  Ptuixstxtawney,  and  McCann  &  McCann  and 
James  W.  Leech,  all  of  Ebensbur^  for  appellee. 

MoscHZisKER,  C.  J.  Joe  Gain,  claimant  and  appellee,  on  October 
10,  1919,  presented  a  petition  to  the  Workmen's  Com^nsation  Board  to 
reinstate  a  compensation  agreement,  which  had  been  entered  into  May  4, 
1917,  between  him  and  the  Curry  Coal  Mining  Company,  defendant,  and 
the  i^tna  Life  Insurance  Company,  insurance  carrier  (intervener),  for  in- 
juries which  Gairt  hadf  sustained,  on  March  lO;  1917,  while  in  the  course 
of  his  emtploynnent  as  a  coal  miner  for  defendant 

On  July  29,  1918.  the  compensation  auithorities  made  an  order  that  the 
agreement  of  May  4,  1917,  should  **terminate;*'  for  "total  disability."  as 
of  July  9,  1918,  and  that  further  compensation,  "to  be  determined  after 
claimant  has  returned  to  work  and  his  loss  of  earning  power  has  been 
established,"  shou>ld  be  paid  for  "partial  disability."  Payments  ceased  as 
of  July  9.  1918w  Between  December  2,  1918v  and  March  24,  1919,  three 
separate  petitions  were  presented  by  Gairt,  asking  for  review  and  modifka* 
tions.  all  of  which  were  refused.  On  August  24,  1920,  the  board,  acting 
on  the  petition  of  October  10,  1919,  first  above  mentioned,  found  that 
claimant  was. totally  and  permanently  disabled;  and  it  made  an  order  re- 
instating the  compensation  agreement  as  of  July  9.  1918.  This  was  affirmed 
by  the  common  pleas,  and  thereupon  defendant  and  the  insurance  carrier 
appealed. 

Appellants  contend  that  the  compensation  atKhorities  were  without 
jurisdiction  to  make  the  ondn*  now  before  us,  because  claimant's  right 
to  receive  compensation  covering  the  period  since  July  9,  1918,  was  finally 
adjudicated  against  hinn  by  the  refusal  of  the  three  prior  petitions,  and 
the  board's  power  to  act  in  that  regard  was  exhausted.  As  to  this,  the 
court  below  held  that  ithe  original  order,  stopping  payments  to  claimant, 
"clearly  left  open."  to  be  fixed  at  a  subsequent  date,  "the  payments  to  be 
made  on  acount  of  the  ii^ury,  the  amount  of  these  payments  to  be  de- 
termined on  a  kiter  investigation,"  adding. 

"The  last  investigation  satisfied  the  board,  on  the  question  of  fact, 
that  the  claimant  had  never  been  able  to  resume  [his  normal]  work, 
♦  *  *  and  it  made,  inter  alia,  the  following  findings  of  fact,  aniply 
supported  by  testimony:  *These  injuries  are  permanent,  and  have  rendored 
him  unfit  for  the  occupation  in  which  he  was  engaged  at  the  time  of  tiie 
injury,  namely,  that  of  a  miner.  *  *  *  Claimant  made  a  real  effort 
to  work,  but  was  unable  to  do  so,  frequently  being  compelled  to  move 
about  op  his  hands  and  knees  because  of  tiie  pain  and  inconvenience 
suffered  in  his  efforts  to  comply  with  the  referee'*  order.  *  *  *  [He] 
has  demonstrated  in  his  efforts;  as  well  as  by  the  medical  testimony  tzken 
in  these  proceedings,  that  he  is  totally  and"  permanently  disabled.'  [Again 
it  may  be  said]  the  questions  as  to  the  extent  of  the  injury,  and  the  extent 
of  its  interference  with  the  ability  of  the  claimant  to  labor,  were  clearly 
left  open  by  the  order  and  decree  of  July  29,  1918,  and  the  investigation 
subsequently  made  satisfied  the  board  that  the  injury  resulted  in  total 
disability.  *  *  *  The  referee,  in  the  first  instance,  very  property  untjcr- 
took  to  relieve  the  defendant  from  the  obligation  to  pay  until  the  exact 
status  of  the  claimant  could  be  determined  ♦  *  ♦  [and]  ♦  *  *  the 
testimony  in  the  proceedings  [for  review  and  modification]  did  not  develop 
what  die  present  testimony  clearly  reveals." 

We  quite  agree  with  the  condtrsion  reached  by  the  compensation 
board  and  affirmed  by  the  learned  court  below;  and,  since  the  chairman 
of  the  former,  in  his  o|pinion  filed  in  this  case,  so  correctly  states  the 
law,  we  quote  therefrom  as  follows: 

"The  act  gives  to  the  boand  jurisdiction  over  an  agreement  [for 
purpose  of   review]   at  any  time  during  the  life  of   the  agreement,  or 
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dtdng  the  period  of  time  [it  has]  to  run.  A  disability  agreement  ooc^ 
templates  a  total  payment  of  compensation  to  the  claimant  for  a  period 
of  500  weeks.  If,  for  any  good  cause  *  *  *  Iqr  action  of  the  board, 
^e  em^yer  is  relieved  of  payment  of  compensation,  at  any  time  during 
the  penod,  such  action  is  entirely  to  the  benefit  of  the  em^oyer,  and  he 
cannot  complain  if,  subsequently,  during  the  500  weeks,  a  changed  status 
of  the  claimant  revives  the  employer's  liability  to  pay  compensation. 
When  the  referee  ftiade  his  order  [stopping  payments]  the  use  of 
of  the  word  'terminate'  was  unfortunate,  as  it  [likewise]  was  in 
the  original  act  It  was  beyond  the  power  of  the  referee  to  find 
that  total  disability  had  so  absolutely  ceased  that  tLcre  could  be  no  further 
liability  on  the  part  of  the  employer  to  pay  the  injured  man  on  that  basis. 
(All  the  referee  could  [iproperly]  find,  as  a  fact,  under  the  medical 
testimony  at  the  time,  wets  that  the  malignant  features  of  total  disability 
had  disappeared;  he  coukl  not  find,  nor  cottld  any  human  being  know 
that,  at  some  <time  in  the.  future  within  the  numing  of  the  agreement'  as 
contemplated  by  the  laws,  there  would  not  be  a  recurrence  of  total  disa- 
Dility  [as  there  has  been  in  this  case].  When  a  workman  is  injured  and 
a  compensation  agreement  is  entered  into,  it  is  within  the  minds  of  the 
parties,  or  at  least  the  law  imputes  the  intention  to  the  parties,  that  such 
agreement  may  run  500  weeks,  if  the  ityury  ^develops  total  disability  for 
that  length  of  time;  so  that,  when  the  board,  either  of  itself,  or  by  one  of 
its  referees,  relieves  the  employer  of  such  payment,  it  merely  suspendls 
that  payment  or  that  obligation,  waiting  further  devdopments  of  injuries. 
The  Legislature  reoogniz^  this  fact  when  it  included  in  die  amended  law 
(see  section  413,  Act  of  June  26,  1919.  P.  L.  642,  661  [Pa.  St:  1920,  § 
22032])  the  word  ^suspend.'  Many  times  previous  to  that  amendment  the 
board  had  made  suspensory  onlers  to  relieve  an  employer  from  present 
payment,  but  preserving  at  tiie  -same  time  tfic  right  of  payment  to  the 
injured  man,  should  there  be  a  recurrence  of  disability." 

As  said  in  the  matter  quoted  above,  the  first  order,  stopping  pay- 
ments, merely  suspended  the  obligations  to  pay,  and,  during  the  period 
indicated,  it  was  within  the  power  of  the  compensation  authorities  to  revise 
their  order  to  accord  with  tiie  requirements,  of  the  case  as  die  facts  might 
demand. 

The  ftmdamental  error  o^  appellants  lies  in  their  idea  ti^t  a  proceed- 
ing under  the  Workmen's  Compensation  Law  (Pa.  St  1920,  §§  21916— 
22112)  is  "litigation,"  and  that  established  rules  and  principles  of  com- 
mon-law practice  should  be  applied  thereto;  whereas  the  fact  is  quite  the 
contrary. 

Although  the  airangement,  inaugurated  by  the  Act  of  June  2,  1915, 
P.  Lk  736,  to  pay  standardized  compensation  in  cases  of  injury  or  death, 
rests  on  the  theory  of  contract  between  employer  and  employee  ,Anderson 
V.  Carnegie  Steel  Co.,  225  Pa.  33,  39,  40,  99  Atl.  215)  yet,  in  administering 
this  plan,  those  vested  with  authori^  act  for  the  state,  in  its  capacity  of 
parens  patriae,  and  the  relevant  legislation  clearly  contemplates  that,  after 
a  compensation  agreement  has  been  filed,  or  an  order  for  compensation 
made,  persons  affected  may  apply  for  review  and  modification  during  the 
time  tive  agreement  or  order  has  to  rua  Article  4,  §  423,  Act  of  1915; 
article  4,  §  406,  and  piarticularly  article  4,  §  413,  Act  of  1919;  Hughes  v. 
American  Int  S.  S.  Corpt,  270  Pa.  27,  30,  112  Atl.  433;  also  see  Kuca 
V.  Lehigh  V.  C  Co^  prooedural  parts  of  the  act  of  1919  apply  to  pending 
cases.  Under  this,  boievolent  piece  of  legislation,  one  in  the  position  of 
the  present  claimant  may,  from  time  to  time,  come  to  those  in  authority 
saying,  ''Since  you  stopped  payments  to  me,  facts  have  developed  which 
show  sny  need  of,  and  right  to,  compensation;  I  pray  you  to  look  into  those 
facts  and  determine  what,  if  anything.  I  am  now  entitled  to  receive;"  and 
that,  in  substance,  is  what  the  present  claimant  did. 

We  need  to  refer  to  but  one  remaining  point  suggested  by  appellant; 
While  the  board   makes   reference  to   the   fact .  that   it  had   not  been 
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demonstrated  whether  or  not  claimant  had  caiacity  to  work  other  than  as 
a  miner,  since  no  Afferent  position  has  been  gjjven  him  by  defendant,  yet, 
as  shown  by  the  quotations  hereinbefore  reciteid  from  the  opinions  of  the 
board  below,  Ae  conclusions  of  neither  of  those  tribunals  depend  on  the 
ciixrumsta;ice  that  defendant  had  failed  to  place  claimant  at  different 
work,  but  upon  other  facts  which  prove  him  to  be  totally  and  permanently 
disabled  v  «,        , 

The  assignments  of  error  are  overruled,  and  the  judgment  is  affirmed. 


McNeill  v.  director  general  of  railroads. 

(Supreme  Court  of  Pennsylvania.     Feb.  6.  1922.) 
116  Atlantic  Reporter,  476. 

1.  C0M;MERCE— CUTTING  CAR  INTO  INTERSTATE  TRAIN  "IN 

STATION  ORDER"  HELD  TO  RENDER  TRAIN  INTERSTATE. 

Where  an  interstate  train  was  being  out  so  that  another  car  might 
be  made  a  part  tiiereof  "in  station  order"  so  that  each  car  when  it  reached 
its  destination  might  readily  be  detached  and  the  train  sooner  proceed,  and 
thus  interstate  as  well  as  intrastate  transportation  be  better  effected,  the 
entire  train,  so  far  as  liability  is  concerned,  was  an  interstate  train. 

2.  MASTER    AND    SERVANT— BURDEN    ON    COMPENSATION 

CLAIMANT   TO   SHOW.   RAILROAD   EMPLOYEE'S    INJURY 

WITHIN  STATE  LAW. 

In  a  proceeding  udder  the  Workmen's  Compensation  Act  (Pa  St 
1920,  §  21916  et  seq.)  for  death  of  a  brakeman  on  an  interstate  train,  the 
burden  was  on  claimnant  to  prove  that  some  other  railroad  than  deceased's 
employer  was  responsible  for  .the  injury,  in  order  to  recover  on  the, 
thwry  that  Ae  federal  law  did  not  apply. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

Appeal  from  Cxnut  of  Common  Pleas,  Philadelphia  County;  Norris 
S.  Barratt  Judge. 

ProceecMngs  under  the. Workmen's  Compensation .  Act  by  Frances  M. 
McNeill,  for  the  death  of  Joseph  V.  McNeill,  opposed  by  the  Director 
(jeneraJ  of  Railroadsw  United  States  Railroad  Administration,  Philadelphia 
&  Reading  Railroad,  employer.  Ruling  of  referee  that  decedent  was  em- 
pk)yed  in  interstate  commerce  and  claim  not  compensable  afiinned  by  the 
Workmen's  Compensation  Board  and  common  pleas  £ourt,  and  plaintiff 
appeals.     Affirmed. 

Argrued  before  Moschzisker,  C.  J.,  and  Frazer,  Walling.  Simpson,  Kep- 
hart,  and  Sadler,  JJ. 

Harry  A.  (Tcn-son  and  John  J.  McDevitt,  Jr.,  both  of  Philadelphia,  for 
appellant 

George  (5owen  Parry  and  Charlemagne  T.  Wolfe,  both  of  Philadel- 
phia, for  appellees. 

Simpson,  J.  [1]  Joseph  V.  McNeill,  a  brakeman  of  defendant,  while 
working  on  its  right  of  way,  was  struck  by  another  train  and'  received 
iniuries  from  whkh  he  died  tie  same  day.    His  widow,  on  behalf  of  her- 
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self  and  their  minor  children  presented  a  claim  petition  under  the  Work- 
men's Compensation  Act  (Pa.  St  1920,  §  21916  ct  seq.),  Ae  leferee  heJd 
that  decedent  was  engaged  in  interstate  commerce  at  the  time  of  the  injury, 
and  hence  the  claim  was  not  compensable;  the  Workmen's  CompensatioQ 
Board  and  the  court  below  sustained  this  nding  and  from  the  judgment 
of  the  latter  tribunal  plaintiff  appeals. 

It  is  admitted  that  there  were  interstate  cars  in  the  train  on  which 
decedent  was  working,  but  it  is  alleged  the  train  crew  were  engaged  in  a 
**purely  shifting  operation  or  local  movement,"  and  hence,  under  Murray 
V.  Pgh..  C.  C  &  St  L.  R.  R.  Co..  363  Pi.  39a  107  AtL  21.  interstate 
commerce  was  not  affected,  and  the  rules  applicable  thereto  do  not  apply, 
to  another,  to  be  left  at  th^  latter  point;  while  iii  the  instant  case,  as 
case  cited  a  purely  local  car,  which  had  not  been  and  was  not  intended 
to  be  a  part  of  the  train,  was  being  shifted  from  one  part  of  the  yard 
to  another,  to  be  left  at  the  latter  point;  while  in  the  instant  case,  as 
appellant  herself  sa)rs,  this  interstate  train  was  being  "cut  so  that  anoCfaer 
car  might  be  made  a  part"  thereof  '4n  station  order;"  that  is.  so  that 
each  car  when  it  reached  its  destination  might  readily  be  detached  and  the 
train  sooner  proceed,  thus  the  interstate  as  well  as  the  intrastate  trans- 
portation being  the  better  effected.  This  necessarily  had  a  direct  bearing 
upon  interstate  conunerce,  and  makes  the  entire  train,  so  far  as  liability  is 
concerned,  an  interstate  train.  Northern  Pacific  Railway  Co.  v.  State  of 
Washington.  222  U.  S.  370.  32  Sup.  Ct  160,  56  L.  Ed.  237;  Phila.  & 
Reading  Ry.  Co.  v.  Hancock,  253  U.  S.  284,  40  Sup.  Ct  512,  64  L. 
Ed.  907.  It  is  true  that,  after  the  train  had  gone  a  little  further,  it  was  to  be 
broken  up  into  several  trains,  ■  which  would  proceed  separately  to  the 
ultimate  destination  of  the  cars  therein;  but  this  progress  towards  the  point 
of  division  was  as  much  a  movement  in  in)terstate' commerce,  as  was  the 
further  movement  of  those  cars  to  the  place  to  which  they  were  routed. 
Phila.  &  Reading  Co.  v.  Hancock,  supra. 

[2]  It  is  further  contended  by '  appellant  that  since  decedent  was  in- 
jured by  the  negligent  act  of  a  railroad  which  was  not  his  emplo3rer,  the 
federal  law  does  not  apply,  and  hence  *e  may  invoke  the  provisions  of 
our  Wlorkmen's  Compensation  Act  To  this  it  need  only  be  said  that  die 
evidence  fails  to  disclose  the  basic  fact  upon  which  the  claim  is  made, 
namely,  that  decedent  was  injured  by  a  railroad  which  was  not  his  em- 
ployer. All  that  is  shown  touching  this  point  is  that  decedent  was  killed 
by  **a  train  from  Washington  to  New  Yoric,  operated  over  the  Rojral 
Blue  Line;  over  the  Reading,  B.  &  O.,  and  Central  Railroad  of  New 
Jersey;"  it  does  not  apapear  which  of  them  was  operating  it  at  the  time 
of  the  accident  The  burden  of  establirfiing '  her  right  to  recover  being 
upon  appellant  her  failure  to  prove  thajt  some  other  railroad  tiian  de- 
fendant was  reqx>nsib!e  for  the  injury  occurring  on  its  right  of  way  neces- 
sarily compels  us  to  hold  that  her  contention  upon  this  point  fails  for 
this  reason  at  least^ 

The  judgment  of  the  court  below  is  affirmed. 
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NUPP  y.  ESTEP  BROS.  COAL  MINING  CO.  Err  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  3,  1922.) 

116  Atlantic  Reporter,  391, 

MASTER  AND  SERVANT— COMPENSATION  TO  SURVIVING 
CHILDREN  NOT  REDUCED  BY  THE  PERIOD  DECEASED 
RECEIVED  COMPENSATION. 

Workmen's  Compensation  Act,  §  306  (Pa.  St  1920,  §  21998),  pro- 
viding that  should  the  employee  die  from  injury,  ^'the  period"  during 
which  compensation  shall  1)e  payable  to  his  dependents,  under  section  30/ 
compensation  shall  be  payable  to  his  dependents,  under  section  307  (Pa. 
(Pa.  St.  1920,  §§  21999^22002),  shair be  reduced  by  the  period  duHng 
which  compensation  was  paid  to  him  in  his  lifetime,  applies  to  the  widow, 
but  has  no  application  to  the  surviving  children  of  an  employee  receiving 
comtpensation,  section  307,  subsec.  7.  providing  tlwtt  in  the  event  of  death 
of  the  employee  the  compensation  of  each  child  shall  continue  after  the 
period  of  300  weeks,  tmtil  such  child  reach  the  age  of  16  years. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386 [2].) 

Appeal  from  Court  of  Common  Pleas,  I ndiana' County ;  J.  N.  Lang- 
ham,  President  Judge. 

.  Proceedings  under  the  Workmen's  Compensation  Act  by  Alice  Nupp 
for  the  death  of  Irvin  Nupp.  opposed  by  the  Estep  Bros.  Coal  Mining 
Company,  employer,  axvl  another,  insurer.  On  appeal  to  the  court  of 
common  pleas  the  award  and  finding  of  Compensation  Board  was  approved, 
and  defendants  uppeal.    A<ffirmed. 

Argued  before  Moschzisker,  C.  J.,  and  Frazer,  Walling.  Simpson, 
Kephart,  Sadler.  an(|»  Sdiaif er,  JJ. 

Frank  P.  Martin,  of  Pittsburgh,  for  appellants. 

J.  W.  Leech  (of  Leech  &  Leech),  of  Ebensburg,  Pa,,  for  appellee. 

ScHAPFTR.  J.  The  amending  Woricmen's  Compensation  Act  of  June 
26,  1919  (P.  L.  642.  646,  §  306  [Pa.  St  1920,  §  21998])   provides: 

"Should  the  employee  die  as  a  resuk  of  the  injury,  tfie  period  during 
jvjiich  compensation  shall  be  payable  to  hrs  dependents,  under  section 
thi'ee  himdred  and  seven  of  this  article,  shall  be  reduced'  by  the  period 
during  which  compensation  was  paid  to  him  in  his  lifetime,  under  this 
section   of  this  article." 

Irvin  Nupp.  an  employee  of  defendant,  was  injured  on  December  23, 
1918,  and  died  March  3,  \920,  as  a  result  of  his  injuries.  He  had  received 
compensation  for  a  period  of  58  weeks  at  the  rate  of  $10  per  week  under 
the  act  of  1915.    He  left  to  survive  him  a  widow  and  four  children. 

The  insurance  carrier  of  defendant  claimed,  under  the  section  of  the 
act  quoted,  that  the  period  during  which  compensation  is  payable  to  the 
wkiow,  300  weeks,  should  be  reduced  58  weeks,  by  reason  of  the  pay- 
ments made  to  the  husband"  while  he  lived,  and  that,  at  the  end  of  the 
242-week  period,  during  whic^  the  widow  will  be  entitled  to  receive  comt- 
pensation, payment  should  be  commenced  to  the  children,  but  that  .pay- 
ment to  them  should  terminate,  with-  respect  to  each  child;  58  weeks  prior . 
to  its  sixteenth  bictbday.  An  agreement  to  this  effect  liaving  been  ten- 
dered the  widow,  she  refused  to  sijm  it,  and  a  claim  petition  was  filed  with 
the  compensation  referee,  who  declined  to'  find  as  defendant  requested,  ^nd 
held  that  the  only  period  which  shouM  be  reduced  by  reason  of  payments 
to  the  decedent  in  his  lifetime  was  the  period  of  300  weeks  during  which 
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comptisation  was  payable  to  the  widow,  and  that  a^t  the  end  of  the  242-weck 
period  during  which  payments  were  to  be  made  to  her  payments  should 
be  made  to  the  children  until  each  child  not  then  16  yeairs  of  age  sfaoukl 
reach  that  age.  The  finding  was  approved  by  the  Compensation  Board  and 
by  the  common  pleas  on  appeal  to  it  From  the  action  of  the  latter  the 
defendant  brings  this  appeal. 

To  give  effect  to  the  contention  of  appellant;  would  be  in  the  teeth  of 
explicit  terms  of  the  act  (section  307,  subsec  7  [Pa.  St  1920,  §  22002]), 
which  provides: 

•'The  compensation  of  each  child  shall  cottitinue  after  said  period  of 
three  hundred  weeks  until  such  diitd  reach  the  age  of  sixteen." 

Two  of  the  children  will  be  under  16  years  of  age,  when  payments 
cease  to  the  widow.  The  effect  of  giving  to  the  section  of  the  act  under 
consideration  the  construction  contended  for  would  be  to  stop  the  payments, 
not  when  the  act  says  they  shall  cease,  when  these  children  are  16  years 
old,  but  when  they  are  14  years  and  10  months  old^  The  answer  to  this 
contention  is  that  the  law  is  not  so  written. 

The  act  does  not  provide  for  the  double  deduction  from  the  widow 
and  the  children,  but  tiiat  "the  period,"  thereby  meaning  in  this  case  the 
300-week  period,  shall  be  reduced  **by  the  period"  during  which  the  de- 
ceased received  compensation  in  his  lifetime. 

The  judgment  of  the  court  below  was  correct  and  we  affirm  it. 


PATTEN  HOTEL  CO.  v.  MILNER 

(Supreme  Court  of  Tennessee.     Dec.  17,  1921.) 

238   Southwestern   Reporter  75. 

1.  MASTER  AND  SERVANT— DEATH  OF  FAINTING  COOK  IN- 

JURED BY  TRUCK  HELD  "ARISING  OUT  OF  AND  IN 
COURSE  OF  EMPLOYMENT'  WITHIN  COMPENSATION 
ACT. 

Where  a  cook  employed  in  a  hotel  kitchen  became  overheated  and 
fainty,  and  stepped  into  the  alley  to  get  fresh  air,  fainted  and  f6ll.  and  his 
arm  was  run  over  by  the  wheels  of  a  passing  truck,  from  which  injury 
he  died,  and  it  was  shown  that' the  kitchen  was  always  warm,  and  it  was 
necessary  for  employees  to  step  into  the  alley  for  air,  the  fainty  condition 
arose  out  of  employment  and  a  causal  connection  between  the  employment 
and  injury  appeared  justify-ing  recovery  under  the  Workmen's  Compen- 
sation Act 

(For  other  cases^  see  Master  and  Servant.  Dec.  Dig.  §  ZIZ.) 
(For  other   definitions,   see   Words   and   Phrases,   First  and   Second 
Series,  Course  of  Employment.) 

2.  MASTER  AND  SERVANT— WANT  OF  NOTICE  PRESENTED 

BY  RECORD  IN  COMPENSATION  CASE. 

Where  in  the  record  there  was  no  minute  entry  of  the  court  which 
showed  that  an  amendment  to  an  answer  setting  up  as  a  defense  that  fail- 
ure to  give  the  notice  required  by  the  Workmen's  Compensation  Act  was 
ordered  made,  but  the  recital  in  the  final  judgment  showed  that  the 
amended  answer  wais  considered  by  the  court  in  determining  the  case,  a 
motion  to  strike  the  amended  answer  from  the  record  must  be  overruled, 
and  the  defense  treated  as  properly  presented  by  the  record. 

(For  ether  cases,  ?ee  Insurance.  Dec  Dig.  §  412.) 
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3.  MASTER  AND  SERVANT— COM]f>ENSATION  CLAIM  BARRED 
,      BY  WANT  OF  NOTICE. 

Workmen's  Compensation  Act,  §  30,  subs.  6,  provides  that  compensation 
shall  be  paid  to  deceased's  widow,  and  failure  to  give  the  30-day  notice 
required  by  sections  22  and  23,  for  injury  occurring  May  24,  1920.  until 
August  4,  1920,  or  show  excuse  for  not  giving  such  notice,  defeats  a 
recovery,  notwilhstanding  a  minor  child  of  Ave  was  one  of  the  claimants. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

Apoeal  from  Circuit  Court,  Han-tlton  Count> ;  Oscar  Yamell,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Statute  by  James 
Milner,  administrator  of  Wilson  Milner,  deceased,  against  the  Patten 
Hotel  Company,  to  recover  compensation  for  decedent's  death,  in  which 
Sudie  Milner,  deceased's  widow,  filed  a  cross-petition  and  James  Milner 
amended,  his  petition  to  sue  as  of  guardian  of  deceased's  minor  son. 
From  judgment  for  plaintiff  as  guardian  of  deceased's  minor  son  and  the 
widow,  defendant  appeals.     Reversed,  and  petitions  dismissed. 

Allison,  Lynch  &  Phillips,  of  Chattanooga,  for  appellant 
W.  A.  Sdioolfield,  of  Chattanooga,  for  appellee. 

Hall.  J.  This  appeal  involves  a  claim  for  convpensation  under  the 
workmen's  compensation  statute  (Pub.  Acts  1919,  c  123). 

Wilson  Milner,  deceased,  was  a  cook  for  the  Patten  Hotel  in  the  city 
of  (Thattanooga,  Tenn.,  which  is  operated  by  the  defendant  hotel  company. 
On  May  24.  1920.  he  was  engaged  in  the  performance  of  his  duties  in  the 
kitchen  of  the  hotel.  Evidence  was  offered  tending  to  show  that  it  was 
very  warm  in  the  kijtchen,  and  that  the  deceased  became  too  hot  and  was 
stricken  with  a  fainty  feeling.  He  went  through  a  doorway  -that  opened 
from  the  kitchen  into  an  alley  that  was  used  principally  in  conveying 
supplies  and  baggage  to  the  hotel  by  trucks  and  other  vehicles,  and 
merchandise  to  and  from  a  wholesale  mercantile  house  situated  on  the 
opposite  side  of  the  alley  from  the  hotel,  for  the  purpose  of  getting  some 
fresh  air.  While  standing  in  the  alley  at  or  near  the  door  he  fainted,. or 
swooned,  and  fell,  and  his  arm  was  run  over  by  the  rear  wheel  of  an  auto- 
mobile truck  that  was  passing  along  the  alley  and  being  operated  and  con- 
trolled by  the  American  Railway  Express  Company,  and  was  severely 
bruised  and  lacerated.  He  was  immediately  carried  to  the  hospital  in  an 
unconscious  condition,  and  soon  thereafter  lockjaw  set  up  from  the  injury 
and  caused  his  death.  He  left  surviving  him  a  widow  and  a  minor  son 
by  a  former  marriage,  Wilson  Milner,  Jr.,  who  was  five  years  of  age. 

Deceased's  widow,  Sudie  Milner,  instituted  suit  in  the  circuit  court 
of  Hamilton  county  against  the  American  Railway  Express  Company  to 
recover  damages  for  her  husband's  death.  This  suit  was  later  tried  and 
determined  in  the  circuit  court  in  favor  of  the  express  company. 

The  deceased's  brother,  James  Milner,  qualified  as  admintsf i  ator  of 
the  deceased's  estate  in  the  county  court  of  Hamilton  county,  and  on 
August  16,  1920,  filed  his  petition,  as  such  administrator,  in  the  circuit 
court  of  said  county  against  the  hotel  company,  seeking  compensation 
for  the  benefit  of  the  son  under  the  workmen's  compensation  statute. 

The  hotel  company  answered  thi.*^  petition,  averring,  among  other 
things,  that  the  widow  Sudie  Milner,  was  at  that  time  prosecuting  a  com- 
mon law  action  in  the  circuit  court  of  Hanii!ton  county  against  the  Amer 
ican  Railway  Express  Company  to  recover  cf  it  damages  for  her  husband's 
death,  which  suit  had  not  been  finally  determined. 

The  ho4el  company  further  averred  in  its  answer,  that  if  it  were 
liable  to  the  dependents  of  the  deceased,  Wilson  Milner,  for  compensation 
under  the  workmen's  coiApensation  statute,  the  widow  of  the  deceased 
alone  as  entitled  to  sue  for  such  compensation  for  the  benefit  of  herself 
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and  the  deceased's  dependnt  child;  that  t>y  reason  of  thes  facts  the  actioo 
brought  by  the  administrator  should  not  proceed  to  final  hearinfi^  without 
said  widow  being  made  a  party  thereto,  and  that  she  be  given  ana 
opportunity  to  assert  in  said  action  whether  or  not  she  would  elect  to 
claim  compensation  under  the  workmen's  compensation  statute  for  the 
benefit  of  herself  and  said  minor  child,  or  would  continue  her  suit  gainst 
the  American  Railway  Express  Company.  The  defendant  denied,  bow- 
ever,  that  it  was  liable  under  the  workmen's  compensation  statute  to  the 
widow  or  minor  child  of  the  deceased  for  any  amount  whatsoever  on 
account  of  the  injury  and  subsequent  death  of  the  deceased. 

The  defendant  filed  its  answer  in  the  nature  of  a  cros$-petition,  and 
prayed  that  process  issue  and  be  served  on  the  widow,  whom  the  answer 
averred  was  a  resident  of  Hamilton  county;  that  she  be  required  to 
answer  said  cross-petition,  but  not  under  oath;  that  she  be  required  to 
elect  whether  she  would  assert  claim  against  the  hotel  company  in  said 
pending  action  for  compensation,  as  the  widow  of  the  deceased,  or  pros- 
ecute her  suit  against  the  American  Railway  Express  Company;  that  if 
she  would  elect  to  claim  compensation  for  her  husband's  death  under  the 
workmen's  compensation  statute  that  she  be  required  to  set  up  her  claim 
by  a  proper  petition  in  said  compensation  proceeding,  and  that  defendant 
hotel  company  be  permitted  to  answer  said  petition  and  set  up  its  de- 
fenses. 

In  acordance  with  the  prayer  of  the  petition  of  the  hotel  company 
process  was  issued  and  served  upon  Sudie  Milner,  and  she  answered  the 
petition  of  the  hotel  company.  In  her  answer  she  claimed  the  right  to 
prosecute  her  suit  against  the  express  compaany,  and  at  the  same  time 
claim  compensation  under  the  workmen's  compensation  statute  for  the 
benefit  of  herself  and  the  minor. son,  Wilson  Milner,  Jr.  She  filed  her 
answer  in  the  nature  of  a  cross-petition,  and  prayed  for  a  judgment  for 
the  compensation  provided  for  by  the  workmen's  compensation  statue  in 
such  cases. 

The  hotel  company  answered  the  widow's  petition,  and  denied  that 
the  injury  to  the  deceased  arose  out  of  and  in  the  course  of  his  employ- 
ment within  th  meaning  of  said  workmen's  compensation  statute,  and 
denied  that  it.  was  liaable  for  any  compensation  whatsoever  for  said  in- 
jury. 

In  the  meantime  James  Milner.  who  filed  the  original  petition  as  ad- 
ministrator of  the  deceased's  estate,  qualified  as  guardian  of  the^  minor. 
Wilson,  Milner,  Jr..  and,  with  leave  of  the  court  amended  his  petition  so 
as  to  sue  in  his  capacity  as  guardian. 

Later,  and  before  the  case  was  heard,  the  hotel  company,  with  Itave 
of  the  court,  amended  its  answer,  and  set  up  the  .additional  defense  thM 
neither  of  the  petitioners  could  recover  of  it  compensation  in  said  case 
for  the  reason  that  they  had  failed  to  give  defendant  notice  of  their  claim 
in  writing,  as  required  by  the  provisions  of  sections  22  and  23  of  the 
Workmen^s  Compensation  Statute. 

The  court,  upon  final  hearing,  rendered  a  judgment  in  favor  of  James 
Milner,  guardian  of  Wilson  Milner.  Jr.,  and  in  favor  of  Sudie  Milner. 
widow  of  the  deceased,  for  40  per  cent,  of  the  average  weekly  wages  of 
the  deceased,  which  the  proof  showed  were  $18  per  week,  for  a  period  of 
400  weeks,  subject  to  the  death  of  the  minor  beneficiary,  and  the  death 
or  remarriage  of  the  widow. 

The  hotel  company  made  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  it  has  appealed  to  this  court,  and  has  assigned  errors.  By  its 
assignments  of  errors  it  insists: 

( ( 1 )  That  there  is  no  evidence  tending  to  show  that  the  accident, 
which  resulted  in  the  deceased's  death,  arose  out  of  and  in  the  course 
of  his  employment. 

(2)  That  the  trial  court  erred  in  rendering  judgment  against  de- 
fendant for  any  sum  whatsoever,  because  the  undisputed  evidence  shows 
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that  DO  notice  was  given  it  of  the  injury  by  the  claimants,  or  any  one 
on  their  behalf,  as  required  by  the  provisions  of  section  22  and  23  of  the 
workmen's  compensation  statute. 

[1]  We  think  there  is  material  evidence  tending  to  show  that  the 
injury  which  resulted*  in  the  deceased's  death  arose  out  of  and  in  the 
course  of  his  employment.  There  was  material  evidence  introducad  tend- 
ing to  show  that  he  became  overheated  while  performing  his  duties  as 
cook  in  the  kitchen  and  became  fainty,  and  stepped  into  the  alley  to  get 
some  fresh  air,  and  fainted  and  fell,  and  his  arm  was  run  orver  by  one  of 
the  wheels  of  the  passing  truck.  There  is  also  evidence  tending  to  show 
that  the  kitchen  in  whidi  deceased  worked  was  always  very  warm,  and 
that  it  was  frequently  necessary  for  the  en^loyees  who  worked  in  the 
kitchen  to  step  into  this  alley  for  the  purpose  of  getting  fresh  air.  It  is 
shown  that  this  was  regularly  done  by  the  employees  working  in  the 
kitchen. 

In  Connell  v.  Daniels  Co.,  203  Mich.  7Z,  168  N.  W.  1009,  7  A.  L.  R. 
'1304,  it  is  said: 

"An  injury  arises  out  of  the  ennployment  when  there  is  apparent  to 
the  rational  mind,  upon  consideration  of  all  the  circumstances,  a  causal 
connection  between  the  conditions  under  which  the  work  is  required  to  be 
performed  and  the  resulting  injury." 

To  the  same  effect  is  McNicol's  Case,  215  Mass.  497,  102  N.  E.  697, 
L.  R,  A.  1916A.  306. 

In  Baum  v.  Industrial  Com.,  288  111.  516.  123  N.  E.  625,  6  A.  L. 
R.  1245,  it  was  said: 

** While  there  must  be  some  causal  relation  between  the  employment 
and  the  injury,  it  is  not  necessary  that  the  injury  be  one  which  ought  to 
have  been  foreseen  or  expected.  It  must,  however,  be  one  which,  after 
the  event,  may  be  seen  to  have  had  its  origin  in  the  nature  of  the  employ- 
ment." 

To  the  same  effect  is  the  holding  of  the  court  in  Pekin  Cooperage  Co 
v.  Industrial  Com.,  285  111.  31,  120  N.  E.  530. 

The  deceased's  overheated  and  fainty  condition  arose  out  of  his  em» 
plojrment,  and  it  was  on  acount  of  this  condition  that  he  became  exposed 
to  the  danger  which  produced  the  injury.  We,  therefore,  think  the  neces- 
sary causal  ccmection  between  the  employment  and  the  injury  appears. 

[2]  The  question  of  notice  presents  a  more  serious  question.  It  is 
insisted,  by  appellees  that  there  is  no  proper  pleading  in  the  case  raising 
the  question  of  the  failure  to  give  the  necessary  notice.  It  is  conceded 
by  appellees  that  a  motion  was  made  by  the  hotel  company  to  amend  its 
answer  so  as  to  set  up  the  defense  of  a  failure  on  the  part  of  appel.ees 
to  give  n<^ce.  It  is  said,  however,  by  appellees  that  there  i»  nothing  n« 
the  recond  to  show  that  this  motion  of  defendant  was  ever  grranted  by 
the  court,  and  they,  therefore,  moved  to  strike  said  motion,  which  appears 
as  a  part  of  the  record  on  page  17, 

It  is  true  that  there  is  no  mdnute  entry  of  the  court  which  shows 
that  said  amendment  was  ordered  to  be  made.  It  does  appear,  however, 
in  the  final  judgn*ent  rendered  by  the  trial  court,  that  the  case  was 
heard  upon  the  pleadings,  including  the  amended  answer  of  the  hotel 
company,  and  the  motion  of  the  widow  Sudie  Milner,  to  strike  that  por- 
tion of  the  amended  answer  of  the  hotel  company  which  offered  as  a  d<»- 
fense  to  said  action  the  election  of  the  widow  to  sue  the  Amerkan  Rail- 
way Express  Company,  and  the  oral  proof  heard  in  open  court. 

We  think  the  recital  in  the  final  judgment  shows  that  the  amended 
answer  of  the  hotel  company,  whidi  averred  a  failure  to  give  the  re- 
quired notice,  was  considered  by  the  court  in  the  determination  of  the 
case,  and  that  appellee's  motion  to  strike  must  be  overruled,  and  the 
defense  of  the  hotel  company  on  account  of  appellee's  failure  to  give  no- 
tice must  be  treated  as  properly  presented  by  the  record. 
51 "Vol,  IX — Comp. 
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Section  22  of  the  Workmen's  Gmipensation  Act  i>rovides  as  follows - 

"That  every  injured  employee  or  his  representative  shall,  immedi- 
.  ately  upon  the  occttrrence  of  an  injury  or  as  soon  thereafter  as  is  rea- 
sonable or  practicable,  give  or  cause  to  be  given  to  Ae  employer  written 
notice  of  the  injury,  and  tiie  employee  shall  not  be  entitied  to  physi- 
cian's fees  nor  to  any  compensation  which  may  have  accrued  under  the 
provisions  of  this  act  from  the  date  of  the  accident  to  the  giving  of 
such  notice,  unless  it  can  be  shown  that  the  employer  had  actual  knowl- 
edge of  the  accident;  and  no  compensation  shall  be  payable  under  the 
provisions  of  this  act  unless  such  written  notice  is  given  the  employer 
within  thirty  days  after  the  occurrence  of  the  accident,  unless  reasonable 
excuse  for  failure  to  give  such  notice  is  made  to  the  satisfaction  of  the 
tribunal  to  whidi  the  claim  for  compensation  may  be  presented." 

By  section  23  it  is.  providqd : 

"That  the  notice  required  to  be  given  of  the  occurrence  of  an  acci- 
dent to  the  etrployer  shall  state  in  plain  and  simple  language  the  name 
ana  address  of  the  employee,  the  time,  place  and  nature  and  cause  of  the 
accident  resulting  in  injury  or  death,  and  shall  be  signed  1^  the  claim- 
ant or  by  some  person  in  his  behalf,  or  by  any  one  or  more  of  the  daira- 
ant's  dependents  if  the  accident  resultqd  in  death  to  the  employee.  But 
no  defect  or  inaccuracy  in  the  notice  shall  be  a  bar  to  com{]Nnisation  un- 
less the  employer  can  show  to  the  satisfaction  of  the  tribunal  in  which 
the  matter  is  pending  that  he  was  prejudiced  by  the  failure  to  give  the 
proper  notice  and  then  only  to  the  extent  of  sudi  prejudice." 

It  is  conceded  by  claimants  that  no  notice  whatsoever  was  givte  to 
the  hotel  company  of  the  injury  witiiin  50  days  after  its  occurrence,  and 
no  excuse  was  offered  for  their  failure  to  give  notice. 

The  accident  happened  on  .May  24,  1920.  The  first  and  only  notice 
that  was  ever  given  the  hotel  company  of  said  accident  is  contained  in  a 
letter  from  Messrs.  Crutchfield  &  Chamlee,  attorneys  for  appellees,  of 
date  of  August  9,  1920,  which  was  more  than  two  months  after  the  ac- 
cident 

This  court,  in  the  case  of  Black  Diamond  G>llieries  v.  Deal,  de- 
cided at  Knoxjville  on  October  27,  1921  (Tenn.)  234  S.  W.  322  (opin- 
ion for  publication),  held  that  sections  22  and  23  of  th(  workmen*s  conw 
pensation  statute  mean  just  what  they  say,  and  that  written  notice  must 
be  given  within  30  days  after  the  injury,  or  else  a  reasonable  excuse  for 
failure  to  give  the  notice  must  be  mside  to  the  satisfaction  of  the  tri- 
bunal trying  the  case.     In  that  case  the  court  said: 

"There  must  be  written  notice  within  30  days,  or  there  must  be  a 
satisfactory  excuse.     Otherwise  compensation  cannot  be  enforced" 

In  BkKjmfield  v.  November,  219  N.  Y.  374,  114  N.  E.  805.  it  was 
said: 

"This  requirentent  ought  not  to  be  treated  as.  a  mere  formality  or  be 
dispensed-  with  as  a  matter  of  course  whenever  there  has  been  a  failure 
to  serve  such  notice." 

In  Smith  v.  C  N.  R.,  7  West.  W.  Rep.  596,  it  was  neld  that  the  rea- 
son for  requiring  notice  is  to  give  the  employer  an  opportunity  to  in^ 
vestigate  the  cause  of  the  accident  and  the  nature  of  the  injury  at  an 
early  stage. 

In  the  following  cases  it  was  held  that  the  want  of  notice  of  tiie  in- 
jury is  l^  force  of  the  statute  a  bar  to  compeniation  unless  excused: 
Mercer  v.  Dublin  Co..  6  B.  W.  C  C.  (Eng.)  441;  Murphy's  Case.  226 
Mass.  60,  115  N.  E.  40. 

It  is  said  in  the  instant  case  that  notice  was  unnecessary  because  the 
hotel  company  was  shown  to  have  had  actual  knowledge  of  the  accident 
and  injury  to  the  deceased.  • 

In  Black  Diamond  Collieries  v.  Deal  (Tenn.)  234  S.  W.  322,  Ais 
court  said: 
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"Unless  the  employer  has  actual  knowledge  of  the  accident  the  em- 
ployee, shall  not  be  entitled  to  any  compensation  whidi  may  have  ac- 
crued prior  to  written  notice  to  the  employer.  Unless  such  written  no- 
tice is  given  within  30  days  after  the  occurrence  of  the  accident  no  com- 
pensation shall  be  payable  under  the  provisions  of  the  act,  except  a  rea- 
sonabale  excuse  for  failure  to  give  the  notice  is  made  to  the  satisfaction 
of  the  tribunal  trying  the  case.    Such  is  the  effect  of  section  22." 

[3]  It  is  next  said  that  it  appears  that  Wilson  Milner,  Jr.,  the  minor 
son  of  the  deceased,  was  only  fWe  years  of  age  at  the  time  of  his  father's 
injury  and  death,  and  was  without  a  reguk^  guardian  until  March  26, 
IS^l,  and  that  this  fact  itself  was  sufficient  to  excuse  him  from  giving 
the  employer  notice  of  the  injury  required  by  sections  22  and  23  of  the 
Worknien's  Compensation  Act 

By  subsection  6  of  section  30  of  said  act  it  is  provided  that  if  the 
deceased  employee  leave  a  widow  and  dependent  diilil  the  compensation 
provided  by  said  act  shall  be. paid  to  the  widow  for  the  benefit  of  her- 
self and  sudi  child.  The  right,  therefore,  was  in  the  widow  to  make 
claim  for  the  compensation  due  in  the  instant  case,  and  it  was  her  ivtty 
to  give  the  notice  required  by  sections  22  and  23  of  said  act,  and,  not 
having  done  so  and  having  offered  no  reasonable  excuse  for  not  giving 
said  notice  she  cannot  recover  in  this  action. 

It,  therefore,  results  that,  for  the  want  of  notice  as  required  by 
sections  22  and  23  of  the  statute,  and  the  widow's  failure  to  show  a  suf- 
ficient excuse  for  ^t  giving  such  notice,  the  judgmient  of  the  court  be- 
low will  be  reversed,  and  the  petitions  of  appellees  will  be  dismissed,  with 
costs. 


TENNESSEE  CHEMICAL  CO.  v.  SMITH  et  ux. 

(Supreme  Court  of  Tennessee.     March  11,  1922.) 

238  Southwestern  Reporter,  97.  . 

1.  MASTER    AND    SERVANT    —    FINDING    OF    ACQDENTAL 

DEATH  WITHIN  COMPENSATION  ACT  SUSTAINED. 

In  a  proceeding  under  the  Workmen's  Compensation  Act  to  obtain 
compensation  for  death  of  a  servant,  etvidence  held  to  sustain  a  finding 
that  death  was  caused  by  accident  arising  out  of  and  in  the  course  of 
employment;  body  y>{  deceased  being  found  in  reservoir  near  plant. 

(For  other  cases,  see  Master  and  Servant,  Dca  Dig.  §  405 [4].) 

2.  MASTER  AND  SERVANT  —  ACCIDENTAL  DEATH  WITHIN 
•COMPENSATION   ACT   PROVABLE  BY   QRCUMSTANTIAL 

EVIDENCE 

That  death  of  servant  was  caused  by  accident  may  be  shown  by 
drctmistantial  evidence  in  a  proceeding  under  the  Workmen's  Compen- 
sation Act 

(For  other  cases,  see  Master  and  Servant,  Dec  Pig.  §  405 [4 J.) 

3.  MASTER    AND    SfeRVANT    —    INJURY    WHILE    WASHING 

AFTER  WORK  HELD  ONE  "ARISING  OUT  OF  AND  IN 
COURSE  OF  EMPLOYMENT'  WITHIN  COMPENSATION 
ACT. 

A  servant  who  fell  into  a  resenvoir  and  wa»  drowned  while  wash- 
ing up  preparatory  to  going  home  according  to  custom,  died  as  the  re- 
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suit  of  an  accident  "arising  out  of  and  in  the  course  of  emf^loyment" 

under  the  Workmen's  Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  DecEHg.  §  375[1],) 
(For  other  definitions,  see  Words  and   Phrases,  First  and   Second 

Series,  Course  of  Employment) 

4.  MASTER  AND  SERVANT  —  DEPENDENCY   WITHIN   COM- 

PENSATION  ACT  QUESTION  OF  FACT. 

Question  of  the  dependency  of  a  father  and  mother  is  one  of  fact 
under  Workmen's  Compensation  Act  §  30,  subsecs.  3,  3a.  and  a  finding 
of  dependency  will  not  be  disturbed  if  there  is  any  evidence  to  suf>port 
it 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  412.) 

1  MASTER  AND  SERVANT— FINDING  OF  PARTIAL  DEPEND- 
ENCY  WITHIN  COMPENSATION  ACT  SUSTAINED. 
In  proceeding  by  parents  under  the  Workmen's   Compensation   Act 
to.  obtain  oompensatioa  for  the  death  of  19  y^  old  son.  a  finding  that 
the  parents  were  partial  dependents  held  sustained,  by  the  evidence. 
(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  *405[5].) 

6.  MASTER  AND  SERVANT  —  COMPENSATION  TO  PARENTS 
FOR  MINOR  SON'S  DEATH  NOT  LIMITED  TO  MINORITY. 
Parents,  who  were  partial  dependents  of  a  minor  son.  were  entitled 

to   compensation    for   a    period    extending    beyond    minority    under    the 

Workmen's  Compensation  Act 

(For  other  cases,  see  Master  and  Servant  Dec  Dig.  §  386[1].) 

Error  to  Circuit  Court,  Davidson  County;  Chester  K.  Hart,  Special 
Judge. 

Proceeding  by  Robert  Smith  and  wife  under  the  Workmen's  Com- 
pensation Act  to  obtain  compensation  for  the  death  of  their  son,  Robert 
Smith,  Jr.  Opposed  by  the  Tennessee  Chemical  Company,  the  employer. 
There  was  an  awand  of  compensation,  and  the  employer  brings  error. 
AflRrmed. 

•Lovine  &  Levine,  of  Nashville,  for  plaintiff  in  error,  Tenn.  Chemical 
Co. 

Thos.  G.  Watkins  and  Thos.  H.  Malone,  both  of  Nashville,  for  de- 
fendants in  error  Smitl^ 

McKiNNEY,  J.  This  proceeding  was  instituted  by  Robert  Smith  and 
wife.  Roxie  Smith,  •against  the  plaintiff  in  error,  Tennessee  CHiemical 
Company,  for  the  purpose  of  recovering  compensation  for  the  accidental 
death  of  their  son,  Robert,  Jr.,  while  in  i^  employ. 

Their  petition  was  filed  in  the  circuit  court  of  Davidson  county,  and 
alleged  that  the  deceased  met  his  death  by  accidental  injury  whicb  arose 
out  of  and  in  the  course  of  his  employment  by  the  company,  and  al- 
leged that  they  were  partially  dependent  t^wn  deceased  for  their  support 
prior  to  and  at  the  time  of  his  death. 

The-^circuit  judge  found  these  issues  in  favor  of  said  petitioners, 
anid  the  company  has  appealed  to  this  court,  and  has  assigned  13  errors. 

No'  question  is  mtade  as  to  tihe  amount  adjudged  as  compensation  pro- 
vided the  company  is  liable  for  any  sum. 

It  will  be  unnecessary  to  take  up  each  assignment  of  error,  since 
they  may  be  grouped  under  three  or  four  heads,  and  we  will  dispose  ol 
the  questions  raised  by  said  assignments  of  error.  The  first  question 
raised  is  tiiat  the  death  of  Robert  Smith,  Jr.,  w^.ndfc  caused  bf  accH 
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6tnt  arising  out  of  and  in  the  course  of  his  employment  l^  the  com- 
pany.    This  involves  a  brief  statement  of  the  facts. 

The  Tennessee  Chemical  Company  is  a  corporation  with  its  i^ant 
located  near  Nashville.  At  the  time  of  Smith's  death,  and  for  some 
years  prior  thereto,  it  was  engaged  in  the  manufacture  of  fertilizer.  At 
the  time  deceased  was  killed  be  was  employed  by  said  company,  and  had 
been  fon.about  six  years. 

It  the  manufacture  of  fertilizer  the  company  used  water  to  cool 
its  sulphuric  acid  chambers,  and  in  the  "Course  of  the  process  it  became 
hot  This  water  so  heated  is  piped  from  the  plant  to  a  reservoir  into 
which  it  sprays.  Said  reservoir  is  60  feef  in  diameter,  12  to  14  feet  in. 
depth,  and  is  located  on  the  premises  of  the  company  at  a  distance  of 
about  150  feet  from  its  office  building.  The  top  of  said  reservoir  rises 
from  12  to  14  inches  above  the  level  of  the  surrounding  surface.  How- 
ever, about  the  top  or  coping  of  the  reservoir  dirt  has-been  thrown  or 
filled  in  so  that  the  surface  immediately  surrounding  the  reservoir  slopes 
abruptly  to  the  top  coping,  and,  circling  the  inside  of  this  pool  and  flush 
with  its  top  is  a  4-inch  pipe,  from  which,  at  regular  intervals,  smaller 
goose  neck  pipes  project  towards  the  center- of  the  reservoir.  From  these 
smaller  goose  neck  pipes  the  water  heated  in  the  process  of  cooling  the 
acid  chambers  in  the  company's  plant  spray  into  the  reservoir;  The  re- 
servoir is  filled  with  water  to  the  brim  at  all  times.  This  reservoir  is 
situated  in  plain  view  of  the  office  of  the  company. 

The  fertilizer  is  manufactured  by  the  company  from  animal  car- 
casses, bone  meal,  street  sweepings,  and  other  constituents^  and  the  handl- 
ing of  the  finished  products  results  in  considerable  soiling,  and  makes 
bathing  in  hot  water  desirable,  if  not  necessasry.  The  company  fur- 
nishes lockers  for  its  employees,  and  upon  coming  to  the  plant  they  go 
to  their  lockers  and  exchange  their  street  clothes  for  their  work  clothes, 
and  when  the  day's  work  is  over,  after  proper  bathing,  they  change 
'  their  work  clothes  for  their  street  clothes.  The  company  furnishes  hot 
water  for  the  white  employees,  but  the  custom  was  for  the  colored 
employees  to  take  their  buckets  and  go  to  said  reservoir  and  obtain,  water 
for  bathing  purposes.  This  custom  was  well  known  to  the  company, 
and  was' acquiesced  in  by  it  without  protest 

[1,  2]  On  the  evening  of  September  22,  1919.  at  the  close  of  the 
day's  work,  Robert  Smith,  Jr..  went  to  his  locker,  obtained  his  bucket, 
and  started  to  said  reservoir  to  get  hot  water  with  which  to  bathe.  That 
was  the  last  time  he  was  erver  seen  alive.  His  companion,  who  had  a 
locker  next  to  his,  Eugene  West  was  with  him  when  he  started  to  the 
reservoir,  but  thought  nothing  of  his  failure  to  retucn  promptly,  as  de- 
ceased frequently  cleaned  the  laboratory  of  the  company  after  regular 
hours.  The  next  morning  the  body  of  deceased,  with  his  working  clothes 
on,  together  with  said  bucket  and  a  small  piece  of  pipe,  was  found  in  the 
bottom  of  said  reservoir;  and,  without  detailing  the  evidence,  we  arc 
satisfied  from  tKe  evidence  that  the  deceased  accidentally  fell  into  said 
reservoir  and  was  drowned.  While  there  is  .some  evidence  to  the  effett 
that  his  neck  was  broken,  from  which  it  i$  argued  that*  he  ^Mas  killed 
or  assaulted  by  some  other  party  or  employee,  this  insistence  is  not  sup- 
ported by  the  weight  of  the  evidence;  and,  in  any  event  there  is  amfAe 
evidence  to  support  the  finding  of  the  circuit  judge  that  his  death  was 
caused  by  accident  arising  out  of  and  in  the  course  of  his  emi^oymeilt. 
That  his  death  was  so  caused  may  be  shown  by  circumstantial  evide^ice 
just  as  any  other  fact  is  proven.  Corpus  Juris  Treatise  on  Workmen's 
Compensation  Acts.  p.  127;  Flucker  v.  Carnegie  Steel  Co.,  263  Pa.  113, 
106  Atl.  192;  Donlon  v.  Kips  Bay  Brewing  &  Malting  Co..  189  App.  Div. 
415,  179  N.  Y.  Supp.  93;  Hollenbach  Co.  v.  Hollenbach.  181  Ky.  262,  204 
S.  W.  152,  13  A.  L.  R.  524;  Manziano  v.  Public  Service  Gas  Co.,  92 
N.   J.    Law,   322,    105   Atl.   484;   Steel    Sales    Corporation   v.    Industrial 
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dommissiofi  of  Illinois  ct  al..  293  IlL  435.  127  N.  E.  698,  14  A.  L.  R. 
274. 

[3]  It  19  none  the  less  an  injiuy  by  accident  arising  out  of  and  in 
the  course  of  employment,  though  it  occurred  to  the  en^oyee  while  not 
actually  engaged  in  the  work  of  the  master. 

In  Johnson  Coffee  Co.  v.  McDonald,  143  .Tenn.  505,  226  S.  W.  215, 
this  court  said: 

"As. to  the  first  point,  the  cases  arising  under  workmen's  o  npensa- 
tion  laws  are  practically  unanimous,  in  Iwlding  that  injuries  received 
by  employees  while  in  the  act  of  leaving,  or  preparing  to  leave,  the  place 
of  employment  to  get  lunch  or  refreshment,  or  while  eating  lunches  on 
tile  premises,  as  allowed  by  the  employer,  arises  out  of  and  in  the  course 
of  enippk)yment" 

In  the  case  of  Terlecki  v.  Strauss,  85  N.  J.  Law,  454,  89  Atl.  1023, 
the  court  held  that  where  a  factory  employee  quit  work  at  her  machine 
shortly  before  noon,  and  was,  in  accordance  with  custom,  combing  par- 
ticles of  wool  out  of  her  hair  preparatory  to  goii^  home  at  a  point  away 
from  her  machine,  when  her  hair  was  caught  in  other  machinery  and 
she  was  injured,  she  was  entitled  to  compensation,  the  court  through 
Judge  Swa3rze  saying: 

"We  have  no  doubt  that  the  accident  happened  in  the  course  of  em- 
ployment It  would  be  entirely  too  narrow  a  construction  to  limit  the 
benefit  of  the  statute  to  the  time  the  workman  is  actually  employed  at 
his  machine.  He  nuist  have  time  to  reach  his  machine  and  to  get  away 
from  his  employer's  premises.  In  fact,  it  is  a  necessary  implication  of 
the  contract  of  emplo}rment  that  the  workman  shall  come  to  his  work 
and  shall  leave  with  reasonable  speed  when  the  work  is  over.  The  pre- 
paration reasonably  necessary  for  beginning  work  after  the  employer's 
premises  are  reached  and  for  leaving  when  the  work  is  over  is  a  part  of 
the  employment  A  workman  is  none  the  less  in  the  course  of  employ- 
ment because  he  is  engaged  in  changing  his  street  clothes  for  his  work- 
ing clothes,  or  in  changing  his  working  clothes  for  his  street  clothes. 
In  the  present  case  it  is  reasonably  necessary  that  the  petitioner  shoukl 
comb  her  hair  and  remove  the  particles  of  wool  before  leaving  the  fac- 
tory." 

In  Steel  Sales  Corporation  v.  Industrial  C6mm]ssk>n  of  Illinois, 
supra,  the^ court  said: 

'*An  employee  while  at  work  for  his  employer  may  do  those  things 
which  are  necessary  to  his  own  health  and  comfort,  enren  though  they 
are  personal  to  himself,  and  such  acts  will  be  consflered  incidental  to 
his  employment." 

In  Whiting-Mead  Comnaercial  Co.  v.  Industrial  Accident  .Commis- 
sion of  California,  178  Cjal.  505,  173  Pac.  1105.  5  A.  L.  R.  15181  the 
court  held  that  an  accident  incident  to  the  attempt  by  one  employed  in 
tile  business  of  wrecking  hoitses  to  light  a  cigarette  in  working  hours 
arises  out  of  his  employment  within  the  operation  of  the  Workmen's 
Compensation  Act  (St  Cal.  1917,  p.  831)  so  as  to  entitle  him  to  com- 
pensation for  injury  to  his  hand  through  ignition  of  a  bandage  saturated 
with  turpentine  to  alleviate  the  pain  of  a  nail  wound  in  his  hand.  The 
court  said: 

"Such  acts  as  are  necessary  to  the  life,  comfort,  and  convenience 
of  the  servant  while  at  work,  tiiough  strictly  personal  to  himself,  and 
not  acts  of  service,  are  incidental  to  the  service,  and  injury  sustained 
in  the  performance  thereof  is  deemed  to  have  arisen  out  of  tiie  employ- 
ment. ~  A  man  must  breathe  and  occasionally  driiric  water  while  at  work. 
In  these  and  other  conceivable  instances  he  ministers  unto  himself,  but 
in  a  remote  sense  these  acts  contribute  to  the  furtherance  of  his  work. 
*  *  *  That  such  acts  will  be  done  in  the  course  of  employment  is 
necessarily  conten^l^^tedf-rmd  they  are  inevitable  incidents.  Such  dangers 
as  attend  them,  therefore,  are  incident  ilangers.     At  the  same  time  in- 
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juries  occasioned  by  them  are  accidents  resulting  from  the  emplojrment' 

In  re  Ayers,  66  Ind.  App.  458,  118  N.  E.  486,  the  court  saijd: 

"A  workman  who  receives  an  injury  while  at  a  place  on,  or  reasona- 
bly near,' the  premises  where  he  is  to  work,  or  at  a  place  to  which  his 
empl(>3rment  requires  him  to  go  while  doing  something  incident  to  or  con- 
nected with  his  employment,  or  which  is  reasonably  necessary  for,  and 
preparatory  to,  the  beginning  of  his  work,  or  while  doing  something 
reasonably  connected  with  lus  employment,  or  incident  thereto,  after 
his  actual  labors  in  his  employment  are  completed  for  the  day,  or  for 
any  particular  period,  may  be  allowed  compensation  for  such  injury"-^ 
citing  numerous  cases. 

.  And,  again,  the  court  in  the  same  case  said  further : 

"Where  an  employee  is  injured  while  on  duty,  or  while  doing  some- 
thing incident  to  his  employment,  and  reasonably  necessary  to  his  per- 
sonal health  or  comfort,  though  not  strictly  necessary  to  his  employ- 
ment, such  injury  will  ordinarily  be  held  to  arise  out  of  the  employment** 
— citing  authorities. 

And  in  Hollenbach  Co.  v.  Hollenbach,  supra,  it  was  stated: 

"Undoubtedly  one  who  is  washing,  dressing,  and  preparing  himself 
on  the  master's  premises  at  the  close  of  the  days  work,  to  leave  the 
premises  is,  in  the  meaning  of  the  act,  in  the  course  of  his  emp]oymtnt, 
because  all  these  things  are  reasonably  incident  to  the  day's  work." 

In  the  case  of  Milne  v.  Sanders,  143  Tenn.  602,  228  S.  W.  702,  this 
court  said: 

"It  is  well  settled  in  cases  of  this  character  that  the  circuit  judge 
will  not  be  reversed  if  there  is  any  evidence  to  support  his  finding." 

Applying  this  rule  to  the  cast- under  consideration,  we  find  ample 
evidence  to  support  the  finding  of  the  circuit  judge,  and  the  assignments 
of  error  relating  to  the  question  which  we  have  been  discussing  will  be 
overruled. 

[4]  The  next  contention,  and  the  one  upon  which  counsel  for  the 
company  chiefly  rely,  is  that  the  father  and  mother  of  deceased  are  not 
dependents  within  the  meaning  of  our  statute. 

Many  iauthorities  have  been  cited  by  counsel  for  the  respective  par- 
ties upon  this  question,  but  the  provision  of  our  statute  is  so  very  clear 
and  plain  that  it  speaks  for  itself,  and  makes  a  citation  of  authority 
from  other  jurisdictions  unnecessary. 

Subsections  3  and  3a  of  section  30  of  chapter  123  of  the  Acts  of 
1919  are  as  follows: 

*'(3)  Wife,  child,  husband,  mother,  father,  grandmother,  grand- 
father, sister,  brother,  mother-in-law,  and  father-in-law  who  were  wholly, 
supported  by  the  deceased  workman  at'  the  time  of  his  death  and  for  a 
reasonable  period  of  time  immediately  prior  thereto  shall  be  considered 
his  actual  dependents^  and  paynvent  of  compensation  shall  be  made  to 
them  in  the  order  naniied. 

"(3a)  Any  member  of  a  class  named  in  subdivision  (3)  who  reg- 
ularly derived  part  of  his  support  from  the  wages  of  the  deceasaed  work- 
man at  the  time  ol  his  death  and  for  a  reasonable  period  of  time  im- 
mediately prior  thereto  shall  be  considered  his  partial  dependent,  and 
payment  of  compensation  shall  be  made  to  such  dependents  in  the  order 
named."  x 

The  first  inquiry  is,  Did  the  father  and  mother  derive  a  part  of 
their  support  from  the  deceased;  and,  second,  were  such  contributions  by 
the  deceased  regularly  made? 

The  question  of  dependency  is  one  of  fact  In  the  Corpus  Jtiris 
Treatise  of  the  Workmen's  Compensation  Acts,  p.  59,  the  annotator,  in 
discussing  the  question  of  dependence,  states: 

"And  except  as  to  those  persons  who  stand  in  such  relation  to  the 
employee  as,  under  the  terms  of   the   statutes,   to   be  conclusively  pre- 
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sumed  to  be  dependent  on  him,  the  question  of  dependency  is  one  of 
fact" 

Many  ajuthorities  are  cited  in  support  of- this  text 

The  circuit  jivlge  having  held  that  the  original  petitioners  were 
partial  oependents,  his  judgment  will  not  be  disturbed  if  there  is  any 
evidence  to  support  it 

The  evidence  showsi  that  the  deceased  was  19  years  of  age  at  the 
time  of  his  death;  that  he  had  been  in  the  emplov  of  the  company  for 
aibout  6  years ;  that  at  the  time  of  his  death  and  for  some  .months  prior 
thereto  he  had  received  regular  wages  of  $3.50  per  day;  that  he  fre- 
quently did  extra  work,  and  that  his  weekly  wage  ranged  from  $20  to 
$24  per  week.  The  evidence  further  shows  that  upon  receipt  of  his  weekly 
wage  he  always  turned  same  over  to  his  mother,  and  that  she  would 
occasionally  give  him  $5  for  spending  money,  and  about  twice  a  year, 
when  he  wanted  to  purchase  clothes,  she  would  return  to  him  $2  addi- 
tional. The  evidence  also  shows  that  the  father  of  deceased,  who  is  an 
old  man,  received  about  $80  per  month  as  an  employee  of  the  company, 
and  that  he  turned  over  most,,  if  nd<t  all,  of  l^is  wage  or  wages  to  his 
wife,  and  that  out  of  the  sums  so  received  from  her  husband  and  son 
she  paid  the  expenses  ol  the  household,'  including  taxes  and  insurance, 
paid  the  grocery  billsi,  and  "put  a  little  by  for  the  medicine  and  doctor," 
but  she  testified  that,  living  as  they  did,  they  consumed  practically  all  of 
said  income,  and  that  she  was  unable  to  save  any  money.  It  will  thus 
be  seen  that  their  income  will  be  largely  reduced,  and  it  is  to  meet  a 
case  of  this  character  that  provision  is  expressly  made  by  the  statute. 

[5]  We  are  of  the  opinion,  therefore,  that  the  petitioners  are  par- 
tial dependents  within  the  meaning  of  our  statute,  and  the  assignments 
of  error  raising  this  question  will  be  overruled. 

[6]  Error  is  also  assigned  upon  th^  action  of  the  trial  court  in 
awarding  compensation .  for  a  period  that  would  have  extended  beyond 
the  minority  of  the  deceased. 

We  find  no  provision  in  the  statute  limiting  such  compensation  to 
the  minority  of  the  deceased,  and  it  is  not  our  province  nor  right  to  read 
such  provision  into  the  statute.  In  other  jurisdictions  compensation  has 
been  awarded  where  the  deceased  was  of  age  at  the  time  of  his  death. 
We  have  not  had  an  opportunity  to  read  tdhe  statutes  upon  which  said 
decisions  were  based.  Some  of  the  cases  so  holding  are:  Parson  v. 
Murphy  et  al.,  101  Neb.  542,  163  N.  W.  847,  L.  R.  A.  1918F,  479;  Belcher 
V.  Campo,  1  Conn.  Com.  Dec.  Dig.  612;  In  re  McMahon,  229  Mass. 
48,  118  N.  E.  189. 

This  assignment  of  error  will  therefore  be  overruled. 

The  remaining  assignment  of  error  relates  to  the  action  of  the  trial 
court  in-  excluding  certain  testimony  of  a  witness  by  the  name  of  Nap- 
pier. 

In  this  the  trial  court  was  not  in  error,  and  this  assig^nment  of  er- 
ror will  be  disallowed. 

Upon  the  whole,  we  find  no  error  in  the  judgment  of  the  circuit 
court,  and  it  will  be  affirmed,  with  costs. 
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MILLERS'  INDEMNITY   UNDERWRITERS  v.   PATTEN  et  al. 

(No.  1892.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo.     Feb.  8,  1922.     Rehear- 
ing  Denied  March  15,  1922.) 

238  Southwestern  Reporter,  240. 

1.  MASTER  AND  SERVANT— PARTNER  NOT  AN  "EMPLOYEE" 

WITHIN  COMPENSATION  LAW. 

One  who  is  a  partner  with  a  convpany  operating  a  cotton  gin  wherein 
he  is  accidentally  killed  is  not  an  employee  of  the'  company  within  the 
Workmken's  Compensation  Law  (Vernon's  Ann.  Civ.  St.  SvLpp,  1918, 
arts.  5246-1  to,  5246-91). 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  361.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Employee.) 

7.  MASTER  AND  SERVANT  —  OBJECTION  TO  INSTRUCTION 
IN  COMPENSATION  SUIT  HELD  TOO  GENERAL. 
In  a  suit  to  set  aside  an  award  of  compensation  under  the  Work« 
men*s  Compensation  Law  (Vernon's  Ann.  Civ.  St.  Supp.  1918,  arts.  5246 
— 1  to  5246—91)  for  death  inlvolving  the  issue  as  to  whether  deceased 
was  a  partner,  an  objection  to  a  charge  defining  partnership  that  it  was 
not  the  law,  was  confusing,  and  calculated  to  iiduence  the  jury  to  make 
an  improper  answer  to  a  special  issue  submitted,  held  too  general  to  re- 
quire a  reversal. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418 [3].) 

9.  MASTER  AND  SERVANT— FINDING  OF  NOTICE  OF  CLAIM 

FOR  COMPENSATION  SUSTAINED. 

Evidence  held  to  show  ^  that  the  insurance  carrier  had  received  due 
notice  of  claim  for  compensation  under  the  Workmen's  Compensation 
Law  (Vernon's  Anti.  Civ.  St.  Supp.  1918,     arts.  5246—1  to  5246—91). 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [1].) 

10.  MASTER  AND  SERVANT  —  STRICT  COMPLIANCE  WITH 
REQUIREMENTS  OF  COMPENSATION  LAW  AS  TO  NO- 
TICE OF  CLAIM  MAY  BE  WAIVED. 

Under  the  Workmen's  Compensation  Law  (Vernon's  Ann.  Civ.  St. 
Supp.  1918,  art.  5246 — 43)  the  Industrial  Accident  Board  may  waive 
strict  compliance  with  the  requirements  as  to  notice  and  the  filing  of 
claims  before  it 

(For  other  cases,  see  Master  and  Servant,  Dec.  Digi  §  398.) 

Appeal  from  District  Court.  Hall  County;  J.  A.  Nabers,  Judge.     • 
Suit  by  the   Millers*   Indemnity   Underwriters   against    Maggie    May 
Patten  and  others,  to  set  aside  an  award  of  the  Industrial  Accident  Board 
granting  compensation  under  the  Workmen's  Compensation  Law.     Judg- 
ment for  defendants,  and  plaintiff  appeals.     Affirmed. 

Harry  P.  Lawther,  of  Dallas,  for  appellant. 
A.  T.  Cole,  of  Clarendon,  for  appellees. 

BoYCE,  J.  THe  appellant.  Millers'  Indemnity  Underwriters,  brought 
this  suit  against  appellees,  Maggie  May  Patten  and  her  minor  children, 
to  set  aside  an  award  of  the  Industrial  Accident  Board,  which  granted 
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the  appellees  compensation  under  the  Workmen's  Compensation  Law 
(Vernon's  Ann.  Civ.  St  Stfpp.  1918,  arts.  5246—1  to  5246—91)  for  the 
dcfcith  of  W.  H.  Patten,  the  husband  and  father  of  appellees. 

W.  H.  Patten  was  killed  while  operating  some  of  the  machinery  in 
a  cotton  gin  at  Brice,  Tex.  The  Memphis  Cotton  Oil  Company,  a  cor- 
poration, held  the  legal  title  to. the  gin  at  such  time,  afid  had  a  policy 
written  by  the  appellant  providing  compensation  insurance  for  its  env- 
ployees  under  the  provisions  of  the  Workmen's  Compensation  Law.  The 
award  of  compensation  was  based  on  allegations  that  W.  H.  Patten  was 
an  employee  of  the  Menq>his  Cotton  Oil  Company  within  the  mieaning 
of  said  law.  The  appellant  denied  that  he  was  an  employee  of  the  oil 
company,  and  specially  pleaded  that  he  was  a  part  owner  of  the  said 
Brice  gin,  and  in  partnership  with  the  oil  company  in  the  operation 
thereof.  The  only  issue  submitted  to  the  jury  was  as  to  whether  W.  H. 
Patten  was  a  "partner  of  the  Memphis  Cotton  Oil  Company  in  the  ope 
ration  of  the  Brice  gin  at  the  tin^  of  the  accident  which  caused  his 
death.**    The  jury  answered  this  issue  in  the  negative. 

The  principal  questions  raised  on  appeal  center  around  the  submission 
of  the  issue  of  partnership.  Appellant  contends,  under  the  first  two  pro- 
positions presented,  that  the  tpal  court  should  have  directed  a  verdict 
in  its  favor  on  the  theory  thit  the  evidence  conclusively  established  a 
partnership  between  Patten  and  the  oil  company.  Ifs  fourth  proposition 
attacks  the  finding  of  the  jury  on  the  issue  of  partnership,  and  the  fifth 
proposition  complains  of  the  trial  court's  definition  of  partnership.  The 
appellee's  counter  propositions  are:  (1)  That  there  was  no  consum- 
mated partnership,  beomse  the  agreement,  if  any,  for  partner^p  con- 
templated the  conveyance  Do  Patten  of  an  interest  in  real  property  and 
the  agreement  was  not  expressed  in  writing  and  in  conveyance  actually 
made;  (2)  that  there  would  be  no  partnership  because  the  oil  company 
was  a  corporation  without  the  power  to  form  a  partnership;  (3)  that 
the  agreement,  if  any  was  made,  .was  only  to  share  profits,  and  oreated 
no  partnership;  (4)  that  there  was  sufficient  conflict  in  the  evidence  as 
to  present  an  issue  for  decision  by  the  jury  as  to  the  real  nature  of  the 
agreement  between  the  deceased  and  the  oil  company.  We  make  the 
following  statement  of  the  facts  to  be  considered  in  the  disposition  of 
these  propositions: 

The  Brice  gin  was  located  in  the  vicinity  of  Memphis,  Tex.,  and  con- 
sisted of  seven  acres  of  land,  on  which  was  located  a  cotton  gin,  also  a 
dwelling,  used  for  the  residence  of  the  manager  of  the  gin,  and  perhaps 
some  other  improvements.  Prior  to  July,  1919,  it  was  owned  and  ope- 
rated by  the  Brice  Gin  Company,  a  corporation.  In  the  early  part  of 
July,  1919,  W.  H.  Patten  had  some  negotiations  with  the  owners  of  this 

fin  for  the  purchase  thereof,  and  at  this  time  had  some  conversation  with 
'.  U.  Foxhall,  president  of  the  Memphis  Cotton  Oil  Company,  in  refer 
ence  to  securing  Foxhall's  financial  aid  in  the  purchase  of  said  property. 
Nothing  definite  was  agreed  on,  but  Foxhall  stated  that  he  would  in- 
vestigate the  matter  and  communicate  with  Patten  later  During  the 
latter  part  of  the  month  Foxhall  bought  the  gin  for  the  Memphfs  Cotton 
Oil  Company,  and  the  property  was '  conveyed  to .  said  corporatioa  He 
informed  Patten  by  letter  of  the  negotiations,'  and'  later  of  its  purchase  by 
the  oil  company,  stating  in  the  letters  that  ''We  are  depending  on  you  to 
run  the  gin  this  season,"  and  that  "We  would  like  to  sell  you  an  inter- 
est and  have  you  run  it,"  and  finally  urging  Patten  "to  come  on  up  as 
we  will  make  deal  with  you,  either  to  sell  an  interest  or  to  run  the  plant 
for  ijs."  To  these  letters  Patten  replied,  asking  for  a  proposition  from 
the  oil  company,  and  stating  that  the  Brice  Gin  Company  had  offered 
him  $150  per  inonth  to  run  the  gin.  As  to  purchasing  an  interest  in  the 
gin  he  said: 

"As  to  buying  an  interest  woufd  not  be  able  to  make  a  decent  pay- 
ment If  you  people  could  arrange  to  carry  me  we  might  make  some 
kind  of  arrangements  to  pay  you." 
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On  August  1  the  Memphis  Cotton.  Oil  ^^ompany  replied  to  Patten's 
letter,  saying:  •  v 

**We  wotdd  like  .very  much  to  sell  you  a  ono- third  interest  in  the 
plant  for  $2,200,  payable  in  notes  on  reasonable  time  and  you  could  draw 
r^sonable  salary  by  the  year,  *  *  *  and  wish  you  would  wire  us  on 
receipt  of  this  letter  whether  or  not  you  will  cofpe  up  at  once  and  go 
over  everything  on  basis  about  as  stated.*'  , 

Patten  went  to  Memphis  soon  after  receipt  of  this  letter,  and  Fox- 
hall  testifies  that  he,  acting  for  the  Memphis  G>t|tott  Oil  Company,  and 
Patten  thereupon  made  an  orsd  agreement,  by  the  terms  of  which  Pat- 
ten was  to  buy  a  one-third  interest  in  the  gin  for  $2,200,  for  which  he 
was  to  give  his  notes,  and  the  net  profits  of  such  one-third  interest  in 
the  gin  were  to  be  applied  in  payment  thereof,  and  that  the  no^es  were 
only  to  be  paid -out  of  the  profits  in  this  way;  that  it  was  also  agreed 
that  Patten  was  to  run  the  gin  and  receive  a  salary  of  $100  per  month, 
payable  out  of  the  business;  that  Patten  took  charge  of  the 'gin  in  pursu- 
ance to  this  agreement  about  August  16,  1919,  moved  his  family  into  the 
residence  on  the  property,  employed  labor,  and  ortlered  machinery  for 
repair  of  the  gin,  and  began  operating  it;  that  payment  of  the  expenses 
thus  incurred  was  made  by  drafts  drawn  in  the  name  of  the  Brice  Gin 
Company,  which  the  Memphis  Cotton  Oil  Company  paid,  and  charged 
to  an  account  carried  on  its  books  with  the  Brice  Gin  Company. 

Foxhall  further  testified  that  he  had  no  specific  authority  from  the 
board  of  directors  of  the  oil  company  to  buy  or  sell  the  Brice  gin,  but 
that  the  directors  "always  accepted  what  he  did";  that  after  his  verbal 
agreement  with  Patten  he  had  prepared  a  resolution  of  the  board  of  di- 
rectors authorizing  a  sale  to  Patten.  The  Board  of  Directors  consisted 
of  five  members.  Foxhalli,  the  president,  resided  at  Memphis,  at  which 
place  was  located  the  principal  ofBce  of  the  company.  Two  of  the  di- 
rectors, one  being  ithe  secretary  and  the  other  the  principal  stockholder 
in  the  company,  resided  at  Abilene,  Tex.  There  was  no  regular  meeting 
of  the  board  of  directors  for  the  purpose  of  considering  this  matter. 
Foxhall  sent  the  resolution  to  the  secretary,  and  when  it  was  approved 
by  the  secretary  and  the  other  director,  who  resided  at  Abilene,  "that 
was  considered  a  meeting  of  the  board  of  directors,"  and  the  resolution 
was  certified  to  by  the  president  and  secretary  as  hairing  beoi  passed  at  a 
regular  meeting  of  th^  board  of  directors  held  in  Memphis,  Tex.  A 
deed  was  then  also  prepared,  dated  September  29,  1919,  by  the  terms  of 
which  the  Oil  Company  conveyed  to  Patten,  for  the  considerati<m  of  $2,- 
200.  a  one-third  interest  in  the  Brice  gin;  this  deed  retained  a  vendor's 
lien  to  secure  payment  of  the  notes  for  $2,200;  these  notes  were  also  pre- 
pared for  execution  by  Patten,  and  were  in  the  form  of  absolute  obliga- 
tions to  pay.  The  deed  was  acknowledged  by  Foxhall,  who  testifies  that 
he  notified  Patten  over  the  phone  that  the  papers  were  ready  for  execu- 
tion and  delivery,  and  that  Patten  answered  that  he  would-  be  in  Mem- 
phis soon  and  close  the  matter  up,  and  that  the  transaction  was  in  this 
condition  when  Patten  was  killed  on  October  16,  1919.  He  further  tes- 
tified that  after  Patten's  death  he  agrrecd  with  Mrs.  Patten  to  cancel  the 
trade  and  paid  her  $200  for  her  husband's- services  for  the  two  months' 
work,  and  the  papers  were  destroyed. 

-  The  only  other  evidence  as  to  the  agreement  between  the  Memphis 
Cotton  Oil  Company  and  Patten  was  that  of  Mrs.  Patten,  who  testified 
in  part  as  follows: 

"I  know  something  about  the  particulars  of  Mr.  Patten's  employ- 
ment by  the  Memphis  Cotton  Oil  Company.  At  the  time  he  was  em- 
ployed he  was  livinflr  in  Stonewall  county;  that  was  done  by  letter  and 
telegram  ♦  ♦  ♦  I  heard  Mr.  Foxhall  talk  to  Mr.  Patten  with  refer- 
ence to  the  employment  after  we  came  out  here.  I  heard  Mr.  Foxhall 
say  that  Mr.  Patten  was  working  for  the  company;  he  told  me  that  be- 
fore the  accident.  .  I  didn't  hear  him  state  what  salary  my  husband  was 
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to  receive  and  I  know  his  salary  was  $100  a  month.  The  Memphis  G>t^ 
ton  Oil  Company  did  pay  a  salary  after  his  death.  Th^  paid  $200  for 
two  months'  work.  He  was  employed  by  the  year  at  $1,200  per  year. 
The  gin  out  there  was  supposed  to  run  the  season.  During  the  remain- 
ing part  of  the  year  Mr.  Patten  was  to  be  em)>loyed  at  the  Cotton  Oil 
Company  at  Memphis.  His  employment  was  for  12  months  in  the  year. 
I  don't  know  what  his  duties  were  in  the  oil  mill  but  at  Bdce  he  was 
'to  manage  and  operate  the  gin.  Running  the  gin  stands  constituted  a  part 
of  his  duty.  He  was  rtmning  the  stand  at  the  time,  I  understand,  he  was 
hurt. 

She  further  testified  t)iat  her  husband  discussed  all  his  business 
transactions  with  her,  and  she  never  heard  him  say  he  had  a  partnership 
interest  in  the  gin,  but  he  told  her  he  was  operating  the  gin  for  the  Men»- 
phis  Cotton  Oil  Con^>any  on  a  salary;  that  after  her  husband's  death 
Foxhall  asked  her  and  her  son  and  son-in-law  whether  they  would  want 
to  take  an  interest  in  the  gin  "as  he  had  offered  it  to  Mr.  Patten/' 

11]  Wt  think  it  clear  that,  if  deceased  were  a  partner  with  the 
Memphis  Cotton  Oil  Company  at  the  time  of  his  death,  then  he  was  not 
an  employee  of  said  company  within  the  terms  of  the  compensation  law. 
Such  law  deals  with  "employers"  and  "employees,"  and  defines  the  lia- 
bility of  the  employer  for  personal  injuries  sustained  by  the  employee  in 
the  course  of  his  employment.  A  partnership  has  no  legal  entity  in  law. 
There  would  be  no  liability  of  a  partnershrp  to  one  of  the  partners  who 
might  be  injured  in  the  service  of  the  partnership,  even  though  he  were 
being  paid  wages  for  his  services,  because  he,  as  a  member  of  the  par- 
tnership, would  be  liable  with  the  other  members  for  the  damage.  He 
would  be  both  employer  and  employee.  The  English  courts  have  held* 
that  a  similar  law  has  no  application  to  such  a  Relationship,  and  at  least 
one  American  case  has  followed  these  decisions.  Cooper  v.  Industrial 
Commission,  171  Pac.  684.  The  Industrial  Accident  Boards  of  several 
of  the  states  have  come  to  the  same  conclusion.  Honnold  on  Workmen's 
Compensation  Laws.  pp.  179,  180,  and  notes. 

Notwithstanding  the  many  decisions  on  the  subject,  it  has  been  found 
to  be  a  difficult  matter  to  announce  a  satisfactory  definition  of  partner- 
ship or  to  lay  down  tests  that  meet  universal  approval.  See  exhaustive 
notes  on  this  subject,  18  L.  R.  A.  (N.  S.)  p.  963  et  seq.  We  shall  not 
attempt  an  extended  consideration  of  the  authorities,  but  will  refer  to  a 
few  of  the  Texas  cases  on  the  subject.  In  the  case  of  Buzard  v.  Bank. 
67  Tex.  83,  2  S.  W.  54,  60  Am.  Rep.  7,  it  was  held  that  an  agreement  to 
pay  one  employed  to  render  certain  services  a  per  cent  of  the  profits  of 
the  undertaking,  in  lieu  of  a  salary  or  wages,  did  not  make  him  a  par- 
tner. The*  recipient  of  such  profits  under  the  facts  of  that  case  had  no 
interest  in  the  business  itself,  his  only  interest  being  to  secure  a  part  of 
the  profits  as  -compensation  for  his  services.  We  quote  a  few  passages 
from  the  opinion  of  the  court  as  indicating  the  trend  of  thought  which 
led  to  the  conclusion  announced: 

"Upon  the  question  as  to  whether  a  participation  in  the  net  profits 
will  necessarily  constitute  a  partnership  there  is  serious  conflict,  the 
great  weight  of  the  later  decisions  being  in  the  negative;  and  it  is  gen- 
erally conceded  by  the  courts  which  hold  the  affirmative  that,  if  the  con- 
tract is  expressly  for  a  sum  equal  to  a  proportion  of  the  profits,  this 
does  not  of  itself  create  the  relation  of  partners. 

"After  a  thorough  discussion  of  the  subject,  Mr.  Storey  thus  states 
the  law :  'Admitting,  however,  that  a  participation  in  the  profits  will 
ordinarily  establish  the  existence  of  a  partnership  between  the  parties  in 
favor  of  third  persons,  in  the  absence  of  all  other  opposing  circumstances 
it  remains  to  conskier  whether  the  rule  ought  to  be  regarded  as  any 
more  than  mere  presumptive  proof  thereof,  and.  therefore,  liable  to  be 
repealed  and  overcome  by  other  circumstances,  and  not  of  itself  over- 
coming and  controlling  them.     In  other  words,  the  question  is  whether 
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the  drcurastances  under  which  a  participation  in  the  profits  exists  may 
not  qualify  the  presumption,  and  satisfactorily  prove  that  the  portion  of 
the  profits  is  taken,  not  in  the  character  of  a  partner,  but  in  the  char- 
acter of  an  agent  as  a  mere  compensation  for  labor  and  services.  ♦  ♦  * 
If  the  participation  in  the  profits  can  clearly  be  shown  to  be  in  the  char- 
acter of  agent,  then  the  presumption  of  partnership  is  repealed.  In  this 
way  the  law  carries  into  effect  the  actual  intention  of  iJie  parties,  and 
violates  none  of  its  own  rules.  It  simply  refuses  to  make  a  person  a 
partner  who  is  but  an  agent  for  a  compensation  pasrable  out  of  the 
profits;  and  there  is  no  hardship  upon  third  persons;  since  the  party  does 
not  hold  himself  out  as  more  than  an  agent'  ♦  ♦  ♦  In  section  2,  of 
chapter  6,  of  his  work  on  Partnership.  Mr.  ParscMis  treats  the  question, 
♦  ♦  *  (and]  near  the  conclusion  in  the  text  he  says :  *It  must  be,  how- 
ever, considered  as  now  settled  that  a  person  paid  for  services  rendered 
to  a  firm  by  a  share  of  the  profits,  if  this  be  given  him  only  as  a  com- 
pensation for  service,  and  he  has  no  interest  in  the  principal,  and  no 
other  interest  in  the  profits,  he  is  not  liable  as  a  partner.'  ,*  *  *  In 
the  case  before  us  Pennington  was  to  receive  one-half  the  profits  of 
the  business  for  his  services.  Buzard  did  not  intend  to  make  him  a 
partner,  but  only  an  agent  Admitting  that  his  understanding  of  the 
legal  result  of  the  contract  would  not  change  the  law  if  the  contract 
of  itself  had  made  Pennington  a  partner,  still  the  circumstances  attend- 
ing the  agreement  show  its  purpose." 

In  the  case  of  Kelley  Island  Line  &  Transport  G).  v.  Masterson,  100 
Tex.  38,  93  S.  W.  427,  the  following  quotation  from  Goode  v.  Mc- 
Cartney, 10  Tex.  193,  is  approved  as  the  law: 

'*If  one  perscm  advances  funds,  and  another  furnishes  his  personal 
services  and  skill  in  carrying  on  the  business  and  is  to .  share  in  the 
profits,  it  amounts  to  a  partnership.  It  would  be  a  valid  partnership, 
notwithstanding  the  whole  capital  was  in  the  first  instance  advanced  by 
one  partner,  if  the  other  contributed  his  time  and  skill  to  the  business, 
and  although  his  proportion  of  gain  and  loss  was  to  be  very  unequal. 
It  is  sufficient  that  his  interest  in  the  profits  be  not  intended  as  a  mere 
substitute  for  a  commission,  or  in  lieu  of  brokerage,  and  that  he  be  re- 
ceived into  the  association  as  a  merchant  and  not  an  agent" 

The  court  in  that  case  makes  this  further  statement: 

"Masterson  was  not  to  receive  his  share  of  the  profits  as  compen- 
sation for  the  use  of  his  money,  nor  were  the  Downey  &  Kelley  to  re- 
ceive their  share  as  payment  for  services  but  each  received  the  profits 
as  fruits  •  of  the  joint  enterprise,  that  is  as  profits,  which  made  them 
partners." 

in  the  case  of  Freeman  v.  Hutting  Sash  &  Door  Co..  105  Tex.  560^ 
571,  153  S.  W.  122,  125  (Ann.  Cas.  1916E.  446),  Chief  Justice  Phillips, 
in  comn?ehting  on  a  set  of  facts  which  were  held  to  create  a  partnership 
as  to  the  appellant,  said: 

'There  existed  by  his  tacit  agreement  a  community  of  interests,  the 
common  enterprise,  its  operation  for  the  joint  account,  and  a  right  in 
the  owner  of  each  interest  to  share  as  a  principal  in  its  profits  as  such, 
which  under  the  established  rule  in  this  state  is  a  recognized  test  of  the 
relation." 

A  number  of  decisions  by  the  Courts  of  Civil  Appeals  and  one  by 
the  Commission  of  Appeals  may  be  referred  to  as  approving  and  apply- 
ing the  rules  stated  in  the  above  cases:  Roberts  v.  Nunn  (Tex.  Civ. 
App.)  169  S.  W.  1089;  Avery  v.  Llano  Cotton  Seed  Oil  Mill  Association 
(Tex.  Civ.  App.)  196  S.  W.  353  (2)  ;  Kuykendall  v.  Schell  (Tex.  Crv. 
App.)  224  S.  W.  303  (1) ;  Fink  v.  Brown  (Tex,  Com.  App.)  215  S.  W. 
843;  Roberts  v  McKinney  (Tex.  Civ.  App.)  187  S.  W.  976;  Steger  v. 
Career  (Tex.  Civ.  App.)  228  S.  Wl  306  (1). 

[2]  Assuming  of  the  present  that  the  fact  of  the  Cotton  Oil  Com- 
pany being  a  corporation  would  have  no  effect  on  the  question,  a  matter 
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which  we  discuss  later,  if  the  agreement  between  the  Cotton  Oil  Company 
and  Patten  was  as  testified  to  1^  Foxhall,  and  such  agreement  had  been 
consummated  l^  a  delivery  of  the  deed,  which  it  was  evidently  contem- 
plated should  be  delivered  in  consummation  thereof,  we  think  that  a  part- 
nership would  have  resulted  therefrom.  The  parties  would  thereupon 
have  had  a  conunon  interest  in  the  capital  itself,  which  adds  greatly 
to  the  inference  to  be  drawn  from  a  community  of  interest  in  the 
profits.  Bates  on  Partnership^  §  31.  Even  if  Patten's  interest  would  not 
have  thereby  amounted  to  a  leg^  title,  he  would  have  acquired  some 
sort  of  an  equitable  interest  therein,  and  would  have  been  entitled  to  a 
voice  in  the  manag^nent  anc^  control  of  the  business,  which  would  have 
been  inconsistent  with  the  holding  that  he  was  the  mere  agent  of  the 
Cotton  Oil  Company.  The  agreement  that  his  share  of  the  profits  should 
be  applied  in  payment  of  his  interest  in  the  business  is  not  inconsistent 
with  a  conclusion  that  he  was  to  receive  these  profits  as  a  principal  in 
the  business,  rather  than  as  a  mere  agent  or  employee  of  the  other  party 
to  the  contract 

But  the  gin  property  was  real  estate,  and  title  already  vested  in  the 
Memphis  Cotton  Oil  Company^  and  it  would  be  a  serious  question  as  to 
whether  Patten,  by  a  mere  oral  partnership  agreement,  even  though  it 
be  consummated  by  the  parties  actually  engaging  in  the  business  together, 
could  thereby  acquire  an  interest  in  such  real  estate.  Some  authorities 
indicate  that  he  might  Marsh  v.  Davis,  33  Kan.  326,  6  Pac.  612.  We 
have  not  considered  the  question  exhaustively,  and  express  no  opinion 
thereon.  As  stated,  it  was  evidently  contemplated  that  a  deed  would  be 
delivered,  and  we  assume,  for  the  purpose  of  the  disposition  of  the  case, 
that  this  was  necessary  for  a  full  consummation  of  the  agreement,  and 
it  becomes  necessary  to  determine  what  would  be  the  relation  of  the 
parties  in  the  interim — that  is,  if  it  be  true  that  Patten  took  charge  of 
the  business  in  pursuance  to  the  agreement  for  the  formation  of  the 
partnership,  acting  as  if  the  conveyance  had  been  made  and  assuming  that 
it  would  be  shortly  executed  and  delivered. 

[3]  An  executory  contract  to  form  a  partnership  does  not  create 
the  relation  of  partners  between  the  parties  imtil  it  is  consummated  or 
executed.  If  the  agreement  provides  a  condition  precedent  to  the  forma- 
tion of  the  partnership,  then  it  will  not  come  into  existence  until  the 
condition  has  been  met.  The  enterprise  in  which  the  parties  are  to  en- 
gage must  be  launched  under  the  agreement  before  the  parties  become 
partners.  Buzard  v.  McAnulty,  77  Tex.  438,  14  S.  W.  139;  Eagle  Drug 
Co.  V.  White  (Tex.  Civ.  App.)  182  S.  W.  385i;  20  R.  C.  L.  p.  811;  Bates 
on  Partnership,  §  78  ct  seq. 

[4]  But  the  precedent  condition  may  be  waived  and.  if  the  parties 
actually  proceed  with  the  business  intending  to  operate  it  as  partners 
under  the  agreement,  they  may  be  held  to  be  partners  though  something 
may  remain  to  be  done  to  fully  complete  their  agreement 

."Inasmuch  as  acting  together  as  partners  may  constitute  a  part- 
nership though  no  written  articles  of  agreement  be  entered  into,  so  ac- 
tually beginning  the  joint  business  or  launching  it  together,  althous^ 
something  remains  to  be  done  or  conditions  to  b^  performed  l^  one  or 
all,  will  constitute  an  immediate  partnership  inter  se  and  as  to  third 
persons."    Bates  on  Partnership,  §  86. 

In  the  case  of  Gullich  v.  Alford,  61  Miss.  224,  an  oral  agreement 
was  m^de,  l^  the  terms  of  which  Gullich,  the  owner  of  a  mill,  "located, 
or  intended  soon  to  be  located,  on  4iis  own  land,"  was  to  sell  a  one-half 
interest  to  Alford,  a  machinist,  who  was  to  repair  it,  and  the  parties 
were  to  conduct  a  milling  business  therewith  in  partnership.  It  was 
agreed  that  the  oontract  should  be  reduced  to  writing.  The  parties  en- 
tered into  the  business  and  conducted  it, for  some  time,  but  were  unable 
to  agree  upon  the  terms  of  the  writing  which  they  attempted  to  draw 
to  express  their  agreement     Whereupon  Alford  withdrew  and  sued  for 
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the  value  of  the  services  performed  by  him  while  the  mill  wais  in  ope- 
ration.   The  case  was  decidd  on  the  thoery  that — 

Alford  "was  entitled  to  the  writing  as  a  part  of  his  contract,  and 
that  its  execution  was  a  condition  precedent  to  a  consummation  oi  the 
contract  unless  it  had  been  waived  by  him." 

It  was  held  by  the  court  that — 

"If  ♦  ♦  ♦the  parties  made  the  writing  of  the  essence  of  their 
contract,  and  the  appellee  [Alford]  did  not  receive  possession  of  the 
property  as  in  execution  of  the  contract;  it  would  seem  that  he  had  the 
right  to  abandon  it  on  the  willful  failure  and  refusal  of  the  appellant 
to  comply  with  its  terms.  **  *  *  Electing  to  abandon  the  contract 
of  purchase  he  was  entitled  to  recover  the  dtbt  due  to  him  from  the 
appellant  [Gullich]  as  well  as  compensation  for  the  labor  performed 
in  repairing  the  engine  for  if  there  was  no  sale  of  the  engine  this  labor 
was  done  for  the  exclusive  benefit  of  the  appellant  who  is  still  the  owner 
of  the  property  repaired.  But  the  court  below,  treated  the  agreement 
to  form  and  carry  on  the  partnership  as  a  part  of  the  contract  of  pur- 
chase, and  inherent  in  and  dependent  on  it,  instructed  the  jury  that  un- 
less the  business  conducted  by  the  use  of  the  machinery  was  carried 
in  under  a  consummated  contract  of  paiftnership  the  appellee  might 
renounce  his  position  as  partner  and  recover  a  reasonable  compensation 
for  his  labor  contributed  to  the  business.  This  was  error.  Though  it 
may  be  true  that  the  appellee  would  not  have  entered  Snto  the  partner- 
ship but  for  his  expectation  of  becoming  a  part  owner  of  the  machinery 
by  which  its  business  was  prosecutedf  it  is  nevertheless  true  that  he  did  . 
assume  the  attitude  of  partner.  The  services  for  which  he  sues  were 
rendered  by  him,  not  to  the  appellant  but  to  the  firmi" 

This  case  is  very  closely  in  point  under  the  case  made  by  the  appel- 
lant on  Foxhall's  testimony,  and  we  think  the  evidence  is  sufficient  to 
have  warranted  die  finding  that  the  parties  entered  into  the  business  for 
which  the  partnership  was  formed,  to  wit,  the  operation  of  a  cotton 
gin  for  profit,  and  that  the  partnership  was  actually  launched  notwith- 
standing the  deed  of  conveyance  had  not  been  delivered.  At  this  point 
we  may  say,  however,  that  we  do  not' think  that  the  evidence  conclusively 
shows  this  to  be  the  fact.  There  is  sufficient  conflict  in  the  evwfence  to 
have  required  the  submission  of  the  issue  to  the  jury.  The  evidence  is 
consistent  with  a  finding  that  the  deceased  was  working  for  the  Memphis 
Cotton  Oil  Company  under  a  tentative  agreement  to  acquire  an  interest 
in  the  business,  to  be  concluded  and  settled  by  the  execution  of  the  nec- 
essary writings  at  such  tinte  as  Foxhall  had  the  necessary  authority  to 
act  for  the  corporation,  and  that  there  was  no  intention  to  "launch  the 
partnership"  until  such  time.  Uder  such  a  conclusion  there  would  be  no 
partnership.  In  addition  to  authorities  already  cited,  see  Martin  v. 
Baird,  175  Pa.  540,  34  Atl.  812;  Bates  on  Partnership,  §  88;  Gilmore  on 
Partnership,  §  16. 

[5]  It  is  necessary  to  consider  in  this  connection  one  other  matter; 
that  is  the  effect  which  the  fact  that  one  of  the  proposed  partners  was 
a  corporation  would  have  on  the  agreement,  and  the  acts  that  were  done 
under  it  It  is  the  law  that  a  corporation,  unless  its  diarter  authorizes 
it  to  do  so,  may  not  enter  into  a  partnership.  Sabine  Tram  Railway  Co. 
v.  Bancroft.  16  Tex.  Civ.  App.  170,  40  S.  W.  839;  Markowitz  v.  Green- 
wall  Theatrical  Co.  (Tex.  Civ.  Appi)  75  S.  W.  77-79;  7  R.  C.  L.  p. 
607;  3  Thompson  on  Corporations,  §§  2336-2340.  But,  when  the  parties 
halve  entered  into  siich  relations,  and  done  business  as  partners,  the  law 
regards  the  acts  already  performed  practically  in  the  same  way  as  ii 
there  had  been  a  real  partnership,  though  they  are  'not  perhaps  strictly 
speaking  partners.  Some  of  the  authorities  refer  to  them  as  "joint 
adventurers,"  and  the  liability  arising  from  such  relation^ip  as  that  of 
persons  engaged  in  a  joint  enterprise.    It  is  said  in  one  case. that — 
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"While  the  partnership  had  no  legal  existence  it  had  one  in  fact."' 
Boyd  V.  American  Carbon  Black  Co.,  182  Pa.  206  Z7,  Atl.  937. 

The  rights  of  the  parties  engaged  in  such  an  enterprise  and  those 
dealing  with  them,  as  to  past  transactions,  are  settled  on  practically  the 
same  basis  as  if  they  had  been  partners.  Breining  v.  Sparrow,  39  Ind. 
App.  455,  80  N.  E.  37;  Wjlson  v.  Carter  Oil  Co..  46  W.  Va.  469.  ^  S. 
E.  249;  Qeveland  Paper  Co.  v.  Courier  Co.,  67  Mich.  152,  34  N.  W. 
559;  Kelly  v.  Biddle.  180  Mass.  147,  61  N.  E.  821;  Wallerstcin  v.  Er\-in, 
112  Fed.  124.  50  C.  C.  A-  129;  Thompson  on  Corporations,  supri;  It 
ivas  said  in  the  opinion  tn  the  case  of  Sabme  Tram  Co.  v.  Bancroft,  16 
Tex.  Civ.  App.  170,  40  S.  W.  839: 

"While  those  parts  of  the  contract  which  have  been  executed  should 
be  enforced  between  the  parties,  no  enforcement  of  the  unexecuted  |^rt  of 
it  can  be  properly  demanded.  Parish  v.  Wheeler,  22  N.  Y.  494;  Thomas 
V.  Railroad  Company  [101   U.  S.  82]." 

In  the  case  of  Fink  v.  Brown  (Tex.  Civ.  App.)  183*  S.  W.  46.  lia- 
bility of  a  corporation  as  a  partner  with  an  individual  for  acts  done  by 
the  partner  was  sustained  without  question,  and,  while  the  case  was  re- 
versed on  opinion  of  the  Commission  of  Appeals  (215  S.  W.  846).  no 
question  was  raised  as  to  nonliability  of  the  corporation  because  of  its 
inability  to  enter  into  the  agreement  which  was  alleged  to  create  the  re- 
lationship of  partners.  Of  course  the  real  question  in  this  case  was 
whether  Patten  was  an  employee.  And  we  think  that,  if  the  parties 
were  engaged  in  the  business  in  the  manner  stated  by  the  witness  Fox- 
hall,  and  would  have  been  partners  but  for  the  fact  that  the  corporation 
could  not  enter  into  a  partnership  agreement,  the  same  facts  that  would 
have  constituted  them  partners  would,  but  for  such  limitation  on  the 
power  of  the  corporation,  have  made  Patten  so  jointly  interested  in  the 
enterprise  that  he  would  not  have  been  an  employee  of  the  oil  company. 
The  case  was  tried  on  the  theory  that  the  resulting  relationship  would 
have  been  one  of  partnership.  For  practical  purposes  it  would  make  no 
particular  difference  whether  the  celation  would  halve  been  that  of  a 
partner,  strictly  speaking,  or  joint  operators  of  the  plant  And  we  think 
that,  if  there  is  any  material  error  in  the  submission  of  the  issue  of 
partnership,  of  which  appellant  has  properly  complained,  it  would  be  en- 
titled to  a  reversal  of  the  case  on  such  ground ;  and  this  brings  us  to 
the  consideration  of  appellant's  objection  to  the  court's  charge  on  part- 
nership. 

In  connection  with  the  submission  of  the  issue  of  partnership  the 
court  charged  the  jury  as  follows: 

"(b)  A  partnership  is  constituted  where  two  or  more  persons  enter 
into  some  lawful  business  or  undertaking,  with  the  understanding  that 
they  are  to  share  the  profits  of  such  business  or  enterprise,  in  case  there 
are  profits  growing  out  of  the  same,  and  to  share  the  losses,  if  any  there 
shotdd  be,  growing  out  of  their  operation  of  said  business  or  undertakr 
ing.  -      *   - 

'*(c)  A  partnership  is  to  be  distinguished  from  a  mere  joint  owner- 
ship of  property  and  from  a  contract  of  hiring,  and,  in  this  connection, 
should  you  find  from  the  evidence  that  an  agreement  was  made  between 
the  officers  of  the  Memphis  CTotton  Oil  Company  and  the  deceased,  W. 
H.  Patten,  that  said  Patten  was  to  receive  $100  per  month  for  managing 
the  Br  ice  gin,  s^nd  one-t}iird  of  the  profits-  of  said  gin.  should  there  be 
profits,  without  any  agreement  to  share  the  losses,  should  there  be  losses, 
such  an  agreement  would  be  a  contract  of  hiring  and  not  of  a  partner- 
ship." 

The  objection  urged  by  the  appellant  to  this  part  of  the  charge  was 
in  this  language: 

"Plaintiff  objects  to  the  definition  of  partnership  and  what  is  con- 
tained in  paragraph  (c)  of  said  charge  in  connection  with  said  defini- 
tion, because  the  same  is  not  the  law.  is  confusing  and  misleading,  and 
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calculated  to  influence  the  jury  to  make  an  incorrect  and  improper  an- 
swer to  the  special  issues  submitted  to  them  by  the  court  in  connection 
with  said  charge." 

The  appellant  requested,  and  the  court  gave,  at  its  request,  the  fol- 
lowing issue: 

"Did  Foxhall  and  W.  H.  Patten  agree  that  said  Patten  was  to  have 
a  one-third  interest  in  the  net  profits  realized  from  the  operation  of  the 
Brice  gin,  after  all  expenses,  including  Patten *s  salary,  were  paid,  and 
that  said  Patten- was  to  bear  one-third  of  the  losses  resulting  from  the 
operation  of  the  gin?  " 

The  jury  answered  this  "No."  The  appellant  also  requested  the  fol- 
lowing charge,  which  was  refused: 

*To  constitute  a  partnership  there  must  be  a  conuminity  of  profits 
or  a  specific  interest  in  the  profits." 

[6]  A  reference  to  the  authorities  already  discussed  is  convincing, 
we  think,  that  the  above  definition  and  charge  given  by  the  court,  as  ap- 
plied to  the  facts  of  this  case,  is  not  correct,  and  that  part  of  the  charge 
which  made  an  agrreement  to  share  the  losses  a  requisite  to  a  partnership 
was  particularly  calculated  to  harm  the  appellant.  It  is  true  that  many 
authorities  might  be  cited  to  the  effect  that  a  partnership  agreement  must 
contemplate  both  the  sharing  of  profits  and  losses  in  order  to  create  the 
relation  of  partners  between  the  parties  thereto.  18  L.  R.  A.  (N.  S.) 
992-998;  Ann.  Cas.  1913B,  1336.  In  many  of  the  cases  cited  in  support 
of  this  general  statement  holdings  will  be  found  to  the  effect  that  an 
agreement  to  share  net  profits  necessarily  includes  a  sharing  of  losses, 
as  the  losses  are  taken  into  account  in  arriving  at  the  net  proiits.  Such 
agreement,  of  course,  provides  for  sharing  of  losses  to  a  limited  extent 
only.  However  this  may  be,  the  Texas  authorities  cited,  we  think,  show 
that  a  charge,  such  as  was  given  in  this  case,  is  not  appropriate  to  the 
character  of  cases  we  are  considering.  It  was  expressly  stated  in  the  case 
of  Cothran  v.  Marmaduke.  60  Tex.  372.  that— 

"It  is  not  essential  to  constitute  a  partnership  that  the  parties  were 
by  agreement  to  share  in  the  losses,  but  it  is  suificient  if  they  are  to  have 
a  community  of  interest  in  the  profits  as  such." 

To  the  same  effect  see  Avery  v.  Llano  Cotton  Seed  Oil  Mill  As- 
sociation (Tex.  Civ.  App.)  196  S.  W.  353  (2);  Fink  v.  Brown  (Tex. 
Com.  App.)  215  S.  Wv  847;  Bates  on  Partnership.  §  56;  Lindley  on  Part- 
nership  (Am.  Ed.)  p.  23. 

[7]  But  we  believe  that  the  objection  made  to  the  charge  at  the  time 
it  ^us  given,  and  the  assignments  presented  here,  do  not  entitle  appellant 
to  a  reversal  of  the  case  on  this  point.  The  objection  made  to  the  charge 
was  too  general.  The  purpose  of  the  law  requiring  all  parties  to  make 
their  objections  to  the  charge  in  order  to  reserve  them  for  consideration 
on  appeal  was  to  require  that  such  objections  be  specific  enough  to  in- 
form the  trial  court  of  the  particular  error  which  the  party  ^claimed  was 
made  in  the  charge.  Such  general  objections  as  were  made  in  this  in- 
stance convey  no  specific  information  whatever  to  the  court,  and  to  hold 
that  such  objections  are  sufficient  would  nullify  the  purpose  of  the  law. 
P.  &  N.  T.  Ry.  Co.  V.  Grundy  (Tex.  Civ.  App.)  171  S.  W.  318;  Petty 
v.  City  of  San  Antoriio  (Tex.  Civ.  App.)  181  S.  W.  224;  T.  &  N.  O. 
Ry.  Co.  V.  Petersilka  (Tex.  Civ.  App.)  176  S.  W.  70;  C,  R.  I.  &  G.  Ry. 
Co.  V.  Comstock  (Tex.  Civ.  App.)  189  S.  W.  109;  Keevil  v.  Ponsford 
(Tex.  Civ.  App.)  173  S.  W.  518;  Ochoa  v.  Edwards  (Tex.  Civ.  App.) 
189  S.  W.  1022.  But,  if  the  general  objection,  taken  in  connection  with 
the  special  charge  requested  had  been  sufficient  to  call  the  court's  atten- 
tion, to  this  error,  we  would  be  inclined  to  consider  it.  The  special  charge 
quoted  above  and  refused  is  not  strictly  correct  though  it  would  have 
some  tendency  to  direct  the  mand  of  the  court  to  the  correct  test  of 
partnership  to  be  applied  in  the  circumstances  of  this  case..  But,  at  the 
same, time,  the  appellant  requested,  and  the  court  gave  an  issue  calling 
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for,  a  finding  as  to  whether  the  agreement  was  to  share  losses.  This  re- 
quested issue  invited  die  error  committed  by  the  court.  So  that,  on  the 
whole,  we  do  not  think  that  the  record  shows  that  the  appellant  in  any 
manner  specifically  directed  the  mind  of  the  trial  court  to  the  real  vice, 
which  we  think  is  in  the  charge.  In  fact;  it  is  not  even  now  clearly 
presented  in  aiH)ellant's  brief.     Its  proposition  is: 

"The  court  erred  in  its  charge  defining  partnership  and  in  overrul- 
ing appellant's  objections  thereto" 
— and  its  subproposition  thereunder  is: 

"There  was  no  evidence  in  the  case  that  Foxhall  and  Patten  had  not 
agreed  to  share  the  losses;  on  the  contrary,  the  agreement  between  them 
being  to  share  the  net  profits,  it  resulte<f  that  they  had  agreed  to  share 
the  losses.  The  charge  of  the  court  was  argumentative,  assumed  a  fact 
which  was  not  in  evidence,  and  contained  the  vice  of  influencing  the  jury 
to  answer  the  issue  as  *  to  partnership  erroneously." 

We  therefore  do  not  think  that  we  should  reverse  the  case  on  ac- 
cotuit  of  the  error  which  we  conceive  to  be  in  the  charge* 

Appellant  urges  also  that — 

"The  trial  court  should  have  directed  a  verdict  for  the  appellant  for 
the  additional  reasons:  (1)  There  was  no  proof  that  the  appellant  had 
a  license  from  the  commissioner  of  insurance  and  banking  to  write  com- 
pensation insurance;  (2)  the  evidence  was  insufficient  to  establish  that 
the  Memphis  .Cotton  Oil  Company  was  a  subscriber;  (3)  there  was  no 
proof  that  the  claimants  for  compensation  had  made  claim  for  compen- 
sation as  provided  by  the  Texas  Employers  Liability  Act." 

[8]  If  the  appellant  was  doing  business  without  procuring  the  neces- 
sary license,  it  cannot  take  advantage  of  its  own  violation  of  the  law. 
K.  C  Life  Insurance  Co.  v.  Elmore  (Tex.  Civ.  App.)  226  S.  W.  709 
(17).  The  evidence  sufficiently  shows  that  the  Memphis  Cotton  Gil  Com- 
^ny  wa^  a  subscriber,  holdjng  a  policy  written  by  the  appellant,  insur- 
ing payment  of  compensation  to  its  employees  within  the  meaning  of  the 
law.  As  to  the  third  g^'ound,  it  24>pears  that  the  Memphis  Cotton  Oil 
Company  received  notice  of  the  accident  immediately;  that  it  immedi- 
ately notified  the  appellant;  that  Mrs.  Patten  also  notified  appellant 
within  about  two  weeks;  that  within  about  a  month  a  representative  of. 
the  appellant  visited  Mrs,  Patten,  and  attempted  to  settle  with  her; 
that-  "notice"  of  some  sort  was  filed  with  the  Accident  Board  within  a 
month  and  one-half  or  two  months  after  the  accident.  The  judgment  of 
the  Accident  Board  itself  was  rendered  on  March  5,  1920,  within  less 
than  six  months  after  the  accident,  aind  recites  that — 

"After  due  notice  to  all  parties  at  interest  came  on  to  be  considered 
by  the  Industrial  Accident  Board  the  claim  for  compensation,"  etc. 

[9,  10]  While  a  copy  of  the  claim  as  filed  with  the  Board  was  not 
offered  in  evidence,,  all  these  circumstances  are  sufficient  to  show  that 
such  a  claim  was  filed.  American  Indemnity  Co.  v.  Zyloni  (Tex.  Civ. 
App.)  212  S.  W.  183;  Texas  Employers'  Ins.  Ass'n  v.  Mummey  (Tex. 
Civ.  App.)  200  S.,  W.  251.  It  required  the  filing  of  such  a  claim  to 
invoke  the  action  of  the  board,  and  the  board  actually  took  action  within  * 
the  six-months  period.  Besides  this,  the  board  had  the  right  to  "waive  • 
the  strict  compliance  with  the  foregoing  limitations  as  to  notice,  and  the 
filing  the  claim  before  the  boardl"  Article  5246—43,  V.  S.  C.  S.  1918 
Supp. 

This  disposes  of  all  propositions  advanced  by  appellant  for  reversal, 
and  we  conclude  that  the  judgment  should  be  affirmed. 
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TEXAS  EMPLOYfeRS'  INS.  ASS'N  v.  BOUDREAUX  et  al. 

(No.  467.) 

(Court  of   Civil   Appeals   of   Texas.     Beaumont     Jan.   27,   1922.. ,  Re- 
hearing Denied  Feb.  15,  1922.) 

238  Southwestern  Reporter,  697. 

MASTER  AND  SERVANT— DEATH  COMPENSATION  IN  LUMP 

SUM  JUSTIFIED. 

Where  the  compensation  for  the  death  of  an  employee  would  amount 
to  only  $11.15  a  week,  from  which  one-third  would  bee  allowed  as  at- 
torney's fees,  leaving  only  $3.72  a  week  for  the  mother,  and. $1.86  a 
week  for  each  daughter  and  it  appeared  that  the  mother  was  taking 
boarders  in  an  endeavor  to  educate  her  daughters,  the  facts  show  a  case 
in  which  hardship  would  result  from  payment  of  weekly  compensation, 
so  that  an  order  requiring  payment  of  compensation  in  a  lump  sum  as 
authorized  by  Workmen's  Compensation  Act,  pt  1,  §  15  (Vernon's  Ann. 
Civ.  St  Supp.  1918^  art  5246— .33)^  was  proper. 

(For  other  cases,  see  Master  and  Sei<vant,  Dec.  Dig.  §  38d[4].) 

Appeal  from  District  (3oui-t,  Harris  County;  Chas.  E*  Ashe,  Judge. 

Proceeding  under*  the  Workmen's  Compensation  Act  by  Mrs.  Regina 
Boudreaux  for  the  death  of  her  husband,'  opposed  by  the  (julf  Produc- 
tion Company,  subscriber,  and  the  Texas  Employers*  Insurance  Assoda- 
tioa  An  award  of  weekly  compensation  by  the  Industrial  Board  was 
made  an  award  in  gross  by  the  district  court  on  review,  and  the  Insur- 
ance Association  appeals.     Affirmed. 

See,  also,  213  S  W.  674;  231  S.  W.  756. 
Harry  P.  Lawther,  of  Dallas,  for  aM)ellant 

(jremilHon  &  Smith,  of  Crowley,  La.,  and  Crook  l^wd,  Lawhou  & 
Ney,  of  Beaumont,  for  appellees. 

Walker,  J.  This  case  is  before  us  again  under  mandate  from  the 
Supreme  Court,  remanding  it  to  us  under  appellant's  first  assignment  of 
error.  Our  former  opinion  is  reported  in  213  S.  W.  674.  Appellant's 
first  assignment  of  error  is  set  out-  in  full  in  that  opinion.' 

In  remanding  this  case  to  us,  the  Supreme  Court  (231  S.  W.  756), 
discussing  our  former  opinion,  said: 

'The  Court  af  Civil-  Appeals 'did  not  review  the  evidence  touching 
the  question  of  whether  judgment  should  have  be^n  rendered  in  a  lump . 
sum,  being  of  opinion  that  the  trial  court's  findings  upon  this  question 
were  final,  and  not  subject  to  be  reviewed  on  appeal.     This  holding  is 
the  basis  of  the  complaint  made  in  the  remaining-  assignment  of  error. 

"Were  the  findings  of  the  trial  court  with  respect  to  whether  tiie 
case  was  one  calling  for  a  lump  sum  settlement,  subject  to  review  by 
the  Court  of  Civil  Appeals? 

"Section  18,  part  1,  of  the  act  [Vernon's  Ann.  Civ.  St.  Supp.  1918, 
art  5246—37]  provides  that  the  compensation  shall  be  paid  ffpm  week 
to  week  as  it  accrues,  unless  the  liability  of  the  association  is  redeemed 
as  provided  elsewhere  in  the  act 

"Section  15,  part  1,  of  the  act  is  as  follows :  ^ 

"  'In  cases  whei^  death  or  total  permanent  incapacity  results  front 
an  injury,  the  liability  of  the  association  may  be  redeemed  by  payment  of 
a  lump  sum  by  agreement  of  the  parties  thereto,  subject  to  the  apI)roval 
of  the  Industrial  Accident  Board  hereinafter  created.  This  section  shall 
be  construed  as  excluding  any  other  character  of  lump  sum  stettlement 
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save  and  except  as  herein  specified;  provided,  however,  that  in  special 
cases  where  in  the  judgment  of  the  board,  manifest  hardship  aiid  in- 
justice would  otherwise  result,  the  Board  may  compel  the  association  in 
the  cases  provided  for  in  this  section  to  redeem  their  liability  by  pay- 
ment of  a  lump  sum  as  may  be  determined  by  the  Board.'  [Article 
5246-^33.] 

"The  act  provides  further  (article  S246--44,  Vernon's  Sayks*  Stat- 
utes,  1918  Supp.)  that— 

"  'If  the  finsil  order  of  the  Board  is  against  the  association,  then  the 
association  and  not  the  employer  shpll  bring  suit  to  set  aside  said  final 
ruling  and  decision  of  the  Boaid,  if  it  so  desires,  and  the  court  shall 
in  either  eveht  determine  the  issues  in  such  cause  instead  of  the  Board 
upon  trial  denovo  and  die  burden  of  proof  shall  be  upon  the  party  dainK 
ing  compensation.  In  case  of  recovery  the  same  stiall  not  exceed  the 
maximum  compensation  allowed  uuder  the  provisions  of  this  act' 

''Under  the  provisions  of  the  foregoing  article  the  ^rial  court  had 
authority  to  determine  the  issues  in  the  case»  including  the  issue  as  to 
whether  or  not  the  compensation  should  be  paid  in  a  lump  sunk  This 
issue  is  necessarily  one  of  fact  Facts  only  could  make  it  aK>ear 
whether  the  case  is  a  special  one.. 

"Evidence  was  introduced  upon  this  issue  by  defendants  in  error. 
It  is  not  necessary  to  set  it  out  The  trial  fport  heard  the  case  de  novo^ 
and  made  its  findings  upon  all  the  issues,  including  the  issue  with  re- 
spect to  a  lun^>  sum  award.  We  see  no  reason  why  these  findings  are 
not  subject  to  the  same  character  of  review  on  appeal  to  which  findings 
upon  other  fact  issues  ve  sut^ect  The  Court  of  Qvil  A^>eals,  4n  oar 
opinion,  has  power  to  review,  and  should  review,  the  findmn  upon  the 
issue  of  a  lump  sum  settlement.  Choate  v.  S.  A.  &  A.  P.  Ry.  Goc,  91 
Tex.  406,  44  S.  W.  69. 

*  "We  recommend  that  the  judgment  of  the  Court  of  Civil  Appeals 
be  reversed,  and  thai  the  cause  be  remanded  to  that  court  for  a  review 
of  the  findings  and  conclusion  of  the  trial  court  with  respect  to  whether 
the  case  was  one  calling  for  a  lump  sum  award,  and  for  further  orders.** 

Referring  now  to  our  former  opinion  in  this  case  (Texas  Employers' 
Insurance  Association  v.  Regina  Boudreaux  [Tex.  Civ.  App.]  213  S. 
W.  674),  we  find  the  following  review  of  the  facts  under  appellant's 
first  assignment  of  error: 

"There  was  no  agreement  of  the  parties  for  a  lump  sum  settlement 
The  testimony  of  Mrs.  Regina  Boudreaux,  the  only  witness  on  this  point 
testified:  'My  little  girls  have  not  got  any  property.  They  have  no 
means  of  liviiig  but  the  living  I  give  them.  I  inake  a  living  for  them  by 
running  a  rooming  house.  I  have  just  been  doing  that  since  Christmas. 
I  am  a  dressmaker  and  used  to  sew.  •  Since  my  mtsbapd's  death  I  have 
sewed  as  a  seamstress,  and  have  supported  my  children  that  way.  My 
children  have  no  income  from  any  other  source,  and  I  have  no  income 
from  any  other  source.  My  husband  was  working  in  Texas  for  a  year 
when  he  got  killed;  I  do  not  know  for  whom  he  was  working.  During 
that  year  my  husband  (fid  not  send  me  any  money.  My  husband  was 
gone  on  his  work;  he  was  working  for  the  last  seven  years.  He  had  not 
(iVkit  me  that  I  know  of.  t  had  not  been  making  a  living  for  myself  and 
my  children  for  seven  years.  Every  time  my  husband  come  home  he 
gave  me  all  the  money  he  had.  During  those  seven  years  sometimes  he 
stayed  away  three  or  fourth  months  before  he  came  home.  He  never 
did  stay  as  long  as  three  years.  The  longest  time  he  stayed  was  one 
year;  that  was  not  the  year  just  before  he  gdt  killed.  When  he  got 
killed  last  July  it  was  four  nK>nths  since  he  had  been  at  home.  He  had 
been  working  in  Texas  a  year,  but  he  came  home  twice  during  that  year. 
My  husband  did  not  leave  me  and  go  to  New  Orleans  and  stay  nearly 
three  years.  He  stayed  at  New  Orleans,  but  I  was  staying  there  with 
him,  too.     My  husbuid  had  not  quit  me,  and  I  had  not  rait  him,  for.| 
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as  much  as  three  years  before  he  died.  I  know  that.  There  had  been 
no  separation.  I  had  not  abandondd  him,  and  he  had  not  abandoned  me, 
for  the  space  of  three  years  before  his  death;  he  was  just  going  on 
working.  When  my  husband  was  away  from  me  over  here  in  Texas  I 
do  not  know  what  he  did  with  his  money.  He  did  not  send  me  money,- 
but  every  time  he  came  home  he  gave  me  all  that  he  had.  The  last  time 
he  came  home  he  gave  me  $75.' 

''Section  15,  pt  1,  of  the  G)mpensation  Law  makes  provision  for 
lump  sum  compensation  in  two  ways:  (a)  Under  agreement  of  the  par- 
ties subject  to  the  approval  of  the  Industrial  Accident  Board;  and  (b) 
where,  in  the  jtdgment  of  the  Board,  manifest  hardship  and  injustice 
would  result,  in  which  case  the  Board  may  compel  the  associatioa  to  re- 
deem its  liability  by  payment  of  a  lump  sum  in  an  amount  to  be  deter- 
hiined  by  the  Board.  The  first  depends  upon  the  agreement  of  the  par- 
ties; the  ^second  upon  the  discretion  of  the  Industrial  Accident  Board 
upon  any  given  case. 

"The  Conipensaition  Act  provides  (article  5246—44,  Vernon's  Sayles' 
Texas  Sutuies,  1918  Supplement)  : 

'"If  the  final  order  of  the  Board  is  againut  the  assodadon,  then  the 
association,  and  not  the  emi^oyer,  shall  bring  suit- to  set  aside  said  final 
ruling  and  decision  of  the  Board,  if  it  so  desires,  and  the  court  shall 
in  either  event  determine  the  issues  in  such  cau^  instead  of  the  Board, 
upon  trial  de  novo,  and  the  burden  of  proof  shall  be  upon  the  party 
claiming  compensation.  In  case  of  recovery  the  same  shall  not  exceed 
the  maximum  compensation  allowed  under  the  provisions  of  this  act' 

"The  average  weekly  wage  of  Israel  Boudreaux,  deceased,  was  $18.- 
57  per  week,  60  per  cent  of  which  sum  is  $11.15,  which  was  found  l^  the 
Industrial  Accident  Board  and  by  the  court  to  be  the  weekly  compen- 
sation that  would  arise  on  account  of  the  death  of  Israel  Boudreaux, 
resulting  while  in  the  course  of  his  employment  The  Compensation 
Law  provides  for  an  attorney's  fee,  in  case  of  suit,  of  one-third  of  the 
amount  of  compensation  awarded.  This  one-third  in  this  instance  would 
be  $3.71  out  of  each  week's  compensation,  which  would  leave  $7.44  to  be 
shared  by  the  surviving  wife,  Mrs.  Reig^ina  Boudreaux,  and  her  two 
minor  daughters.  The  wife  would  be  entitled  to  half  of  this  amount, 
under  our  interpretation  of  the  Compensation  Law,  which  will  be  herein- 
.  after  discussed,  and  the  two  daughters  would  be  entitled  to  the  other 
half,  or  $3.72  per  week,  or  $1.86  each  per  week.  The  proof  showed  these 
two  daughters  to  be  within  the  scholastic  age  and  that  they  were  attend- 
ing schcMol.    It  appeared  that  they  had  no  earning  ability  whatever. 

"The  Legislature  must  have  intended  to  leave  the  matter  of  lump 
sum  settlement  to  the  judgment  of  the  Industrial  Accident  Board.  The 
expression,  'Provided  that  in  special  cases  where,  in  the  judgment  of  the 
Board, -manifest  hardship  and  injustice  would  otherwise  result,  the  Bbard 
may  compel  the  association  ♦  ♦  ♦  to  redeem  their  liability  by  pay- 
ment of  a  lump  sum,'  seems  to  be  intended  to  leave  the  matter  as  flexi- 
ble-as  possible,  so  that  the  judgment  of  the  Board  can  be  exercised  freely 
for  the  relief  of  those  who  might  otherwise  suffer  an  injustice.  This 
provision,  evidently,  was  intended  to  have  application  in  cases  where  the 
needs  are  great  and  the  compensation  small.  It  seems  to  us  that  nothing 
else  could  have  been  intended. 

"In  the  present  case  we  have  one  in  which  two  young  girls^have  no 
means  of  support  except  what  little  their  mother  may  be  able  to  furnish 
by  running  a  rooming  house,  and  the  revenue  arising  therefrom  is  not 
shown,  but  it  may  be  naturally  assumed  that  the  profits  from  such  ^  en^ 
terprise  are  meager.  'AThen  we  take  into  consideration  the  high  cott  oi 
living  of  the  present  time'  and  the  ever^^rhanging  conditions  and  viciB- 
situdes  incident  to  the  life  of  a  widow  with  a  family  to  support,  it  oc- 
curs to  us  that  'die^ower  court  was. correct  in  concluding  that  a  lump 
sum  ought  to  be  awarded  in  this  case,  rather  than  a  weekly  compensa- 
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tion,  which  would  give  each  of  these  little  girls  $1^  per  wee^.  This  be- 
ing a  case  in  whidi  hardship  would  resuk,  justifying  the  award  of  a 
lump  sum,  we  think  that  this  provision  of  the  law  ougfa^  to  be  applied.'^ 

Having  again  reviewed  the  facts,  as  required  by  the  mandate  of  the 
Supreme  Court,  we  are  still  of  our  former  opinion: 

"That  the  lower  court  was  correct  in  concluding  that  a  lump  sum 
ought  to  be  awarded  in  this  case,  rather  than  a«wedcly  compensation, 
wliich  would  give  each  of  these  little  girls  $1.86  per  week.  This  being 
a  case  in  which  hardship  would  result,  justifying  the  award  of  a  luntp 
sum,  we  think  that  this  provision  of  the  law  ought  to  be  apptied.** 

It  is  therefore  our  ordef  that  appellant's  first  .assignment  of  error 
be  in  all  things  overruled,  and  that  the  judgment  of  the  trial  court  be 
in  all  things  atffirmed. 


GALLOWAY,  BT  al.  v.  LUMBERMEN'S  INbEMNlTY  EXCHANGE 
ET  AL.     (No.  303-3615.) 

(Commission  of  Appeals  of  Texa%  Section  A..   March  22,  1922.) 

238  Southwestern  Reporter,  646. 

L  MASTER    AND    SERVANT    ^   MINOR    UNLAWFULLY    EM- 

PLOYED  NOT  AN  ''EMPLOYEE"  WITHIN  COMPENSATION 

ACT. 

.     Workmen's  Cx>mpen5ation  Act  (Ax;ts  35th  Leg.   [1917]  c.  103,  §  12i 

[Vernon's  Ann.  Civ.  St  Supp.  1918,  art  5246—30])  does  not  repeal  Ac 

Child  Labor  Law  (Acts  35th  Leg.  [1917]  c  59)    §5  [Vernon's  Ann.  Pen, 

Coide  Supp.  1918,  art  1050i])^  making  it  unlawful  to  employ  minors  be* 

tween  the  ages  of  ^12  and  15  at  certain  dangerous  occupations,' nor  are 

suc^  minors  included  in  the  term  "employee"   (section  1,  pt  4,  of  the 

Compensation  Act  [ant  5246 — 82]),  and  a  contract  of  insurance  betweeo 

an  employer  and  an  insurance  compiany,  being  presumed  to  be  in  accord 

with  the  law,  cannot  be  extended  to  persons  employed  in  vi(^ati(m  of 

the  law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  366.) 
(For  other  definitions,  see  Wbrds  and   Phrases,  Ficst  and  Second 
Series,  Employee.) 

2.  MASTER   AND    SERVANT   —   COMPENSATION    CLAIMANT 

HAS    BURDEN     OF    SHOWING    EMPLOYMENT     WITHIN 

STATUTE. 

Under  Workmen's  Cx)mpensation  Act  (Acts  35th  Leg.  [1917]  c  103, 
pt  2,  §  5  [Vernon's  Ann.  Civ.  St  Supp^  1918,  art  5246—44]),  placing 
the  burd^  of  proof  upon  the  party  claiming  compensaticMi,  an  insurance 
company  bringing  suit  to  set  aside  an  award  for  death  of  a  minor  need 
not  allege  that  deceased  was  not  an  employee  wkhin  the  act 

(For  other  cases,  sec  Master  and  Servant,  Dec:  Dig.  §  417[S].) 

Error  to  Court  of  Ctvi\  Appeals  of  Ninth  Supreme  Judicial  District 
Suit  by  the  Lumbermen's  Indemnity  Exchange  and  another,  tnsur- 
.  anoe  carriers,  against  Susie  (jalloway  and  another,  to  set  aside  an  award 
of  the  Industrial  Accident  Board  awarding  oompensatioo  for  the  dea:di 
of  the  named  defendant's  minor  son,  Ernest  Hadnot,  the  empk>yee.  From 
judgment  of  the  Court  of  Civil  Appeals-  (227  S-  W.  536)  affirming  judg- 
ment for  plaintiffs,  defendants  bring  error.     Affirmed. 
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David  E.  O'Fiel,  of  Beaumont,  for  plaintiffs  in  error. 
Crook  &  Lord,  of  Beaumont,  for  defendants  in  error. 

Spencer,  P.  J.  Ernest  Hadnot,  a  orinor,  under  the  age  of  15  -jwarf 
and  an  employee  of  the  Reese-Corriher  Lumber  Company,  was  killed  on 
February  7,  1918,  in  the  course  of  his  employment  At  the  time  of  the 
accident  resulting  in  his  death,  the  Itimber  company  wa?  a  subscriber 
to  the  Employers'  Liability  Act,  carrying  a  policy  with  the  Lumbermen's 
Indemnity  Exchange  to  protect  those  who  were  employees  within  the 
purview  of  the  act 

Susje  Galloway,  mother  6f  the  minor,  filed  a  claim  as  a  dependent 
of  the  minor  with  the  Industrial  Accident  Board  against  the  Lumbermen's 
Indemnity  Exchange.  She  was  represented  before  the  Board  by  David 
E.  O'Fiel,  an  attorney  of  Beaumont,  Tex.  An  award  was  made  in  her 
flavor- by  the  Board,  and  a  percentage  of  the  award  was  adjudged  to  be 
paid,  to  her  attorney. 

The  Consolidated  Underwriters,  successors  to  the  Lumbermen's  Ex- 
change, being  unwilling  to  abide  by  the  final  decision  of  the  Industrial 
Accident  Board,  filed  this,  suit  against  Susie  Galloway  and  David  E. 
O'Fiel  to  set  aside  this  final  ruling  of  the  Board. 

The  grounds  alleged  for  *  setting  aside  the  award  were  that  Ernest 
Hadnot  was  not  killed  in  the  course  of  his  emplo3rment,  and  ^that  Susie 
Galloway  was  not  a  dependent  It  also  pleaded  tiiat  upon  the  trial  of 
the  cause  it  claimed  the  privilege  of  urging  other-  grounds  for  setting 
aside  the  findings  of  the  Board.  To  this  petition  Susie  Gallo^yay  filed  an 
answer  alleging  that  the  minor  was  injured  in  the  course  of  his  em- 
ployment, and  that  she  was  dependent  upon  him  lor  support  By  way  of 
cross-action  she. prayed  that  she  be  entitled  to  recover  in  a  lump  sum 
the  amount  awarded  by  the  Board  instead  of  weekly  pajrment,,  as  decreed 
by  the  Board. 

At  the  request  of  defendant  in  error  the  trial  court  instructed  the 
jury  to  return  a. verdict  in  favor  of  defendant  in  error,  and  judgment; 
was  rendered  upon  the  verdict  so  returned.  It  is  conceded  that  the  court; 
gave  the  peremptory  instruction,  because  the  uncontradicted  evidence 
showed  that  the  minor  was  employed  in  violation  of  acts  of  the  Thirty- 
Fifth  Legislature,  c.  59,  §  1,  p.  104  (Vernon's  Ann.  Pen.  Cpdee  1916, 
art  lOSOe),  which  prescribes  a  penalty  for  the  emplo)rnient  of  children 
under  the  age  of  15  years  by  any  person  or  any  agent  or  employee  of 
any  person,  firm,  or  corporation,  to  labor  in  or  about  any  mill  or  factory. 

Upon  appeal  the  honorable  Court  of  Civil  Appeals  entertained  the 
same  views  of  the  law  as  did  the  trial  court,  and  therefore  affirmed  the 
judgment    227  S.  W.  536. 

[1]  One  of  the  very  objects  of  the  Child  Labor  Law;^as  declared  by 
its  caption  and  evidenced  by  its  provisions,  is  to  prohibit  the  employment 
of  children  under  15  years  of  age  to  labor  in  certain  designated  occupa- 
tions. Section  5  of  the  act  (article  1050i)  provides  for  permits  to  be 
issued  by  the  county  judge,  permitting  children  between  the  ages  of  12 
atid  15  years  to  labor  in  the  designated  occupations,  under  certain  condi- 
tions; one  of  the  conditions  being  that  the  child  is  not  to  be  employed 
in  or  around  any  mill,  factory,  workshop,  or  other  place  where  danger- 
ous machinery  is  used.    Acts  35th  Leg.  c.  59,  p.  104,  §  5. 

There  is  nothing  in  the  Workmen's  Compensation  Law,  passed  by  the 
same  Legislature  (Acts  35th  Leg.  c  103,  p.  269  [Vernon's  Ann.  Civ.  St 
Supp.  1918,  arts.  5246—1  to  5246—91])  that  expressly  or  impliedly  re- 
peals any  of  the  provisions  of  the  Chihd  Labor  Law.  On  .the  other  hand, 
it  expressly  recognizes  and  provides  against  its  repeal,  as  revealed  by 
section  12i  of  the  act  (article  5246 —  30),  and  therefore,  impliedly  at 
least,  prohibits  the  employment  of  minors  where  such  emplojmient  is 
prohibited  by  the  statutes  of  the  state.    Section  12i  reads :  \ 
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"If  it  be  established  that  the  injured  employee  was  a  minor  when  in- 
jured and  that  under  normal  condition  his  wages  would  be  expected  to 
increase,  that  fact  may  be  omsidered  in  arriving  at  his  average  weekly 
wages  and  compensation  may  be  fixed  accordingly.  This  section  shall 
not  be  considered  as  authorizing  the  employment  of  a  minor  in  any  haz- 
ardous employment  which  is  prohibited  by  an  statute  of  this  state." 

The  broad  definition  given  the  term  "employee"  by  the  statute  might 
be  construed,  if  standing  alone,  as  including  the  employment  of  a  minor 
between  the  ages  of  12  and  15  years  of  age  in  or  around  a  miU  where 
dangerous  machinery  is  used  if  it  were  not  for  the  qualification  that  pre- 
cedes the  definition  and  the  restriction  of  the  term  as  expressed  in  the 
concluding  sentence  of  section  12i.    The  definition  reads: 

'The  following  words  and  phrases  as  used  in  this  act  shall,  unless  a 
different  meaning  is  plainly  required  by  the  context,  have  the  following 
meanings,  respectively :  ♦  ♦  »  'Employee  shall  mean  .every  person 
in  the  service  of  another  under  any  contract  of  hire,  expressed  or  im- 
plied, oral  or  written,  except  ♦  ♦  *  »'  Section  1,  pt  4,  Acts  35th  Leg. 
c  103,  p.  269  (article  S246-«2). 

As  the  contract  of  insurance  between  the  lumber  company  and  the 
defendant  in  '^rror  was  entered  into  in  virtue  of  the  Workmen's  Compoi- 
sation  Law,  it  will  be  presumed,  unless  the  contrary  appears,  that  its 
stipulations  are  in  acconl  with  and  pot  contrary  to  that  law.  As  the 
law  prohibits  the  'employment  of  n^inors  between  the  ages  of  12-  and  15 
years,  in  and  .around  mills  where  dangerous  machinery  is  used,  it  will  be 
presumed  that  the  contract  between  the  parties,  written  in  pursuance 
of  the  law,  embodies  no  provision  in  conflict  wilh  the  law.  The  insur- 
ance con^nn/s  liability  is  restricted  to  the  terms  of  its  contract,  and 
cannot  be  extended  to  include  the  liability  of  the  lumber  company  to 
persons  employed  by  the  ,latter  iir  violation  of  the  law. 

This  principle  of  law  was  announced  by  the  Texarkana  Court  of 
Civil  Appeals  in  Waterman  Lumber  Co.  v.  Beatty,  204  S,  W.  448.  In 
that  case  the  injured  employee  sued  the  employer  direct,  and  recovered 
judgment  The  lumber  company  contended  that  be  should  look  akme  to 
the  terms  of  .the  Workmen's  Compensation  Act  for  compensation,  but 
the  employee  replied  that  the  act  did  not  'apply  because  hcf  was  employed 
in  violation  of  the  ChiM  Labor  Law.  The  Court  of  Civil  Appeals  sus- 
tained the  contention  of  the  employee,  and  affirmed  the  judgment 

The  Supreme  Court  granted  a  writ  of  error  in  that  case,  but  af- 
firmed the  judgments  of  the  trial  court  and*  the  Court  of  Civil  Appeals, 
holding  that  there  was  no  error  entitling  the  lumber  company  to  a  re- 
versal of  the  judgment  thereby  indicatmg  its  approval  of  the  holding 
of  the  Court  of  Civil  Appeals  upon  the  question  in  issue.  110  Tex.  225, 
218  S.  W.  363.  '  ^ 

[2]  There  is  no  merit  in  the  contention  that,  as  defendant  in  error 
did  not  allege  that  the  deceased  was  not  an  employee  within  the  meaning 
of  the  act  it  could  not  take  advantage  of  that  fac{t.  Section  5,  pt  2 
(article  5246 — 44),  provides: 

"♦  *  ♦  Any  interested  party  who  is  not  willing  and  does  not  con- 
sent to  abide  by  Uie  final  ruling  and  decision  of  said  board  shall  within 
twenty  days  after  the  rendition  of  said  final  ruling  and  decision  by  said 
board  give  notice  to  the  adverse  party  and  to  the  board  that  he  will  not 
abide  1^  said  final  ruling  and  decision.  And  he  shall  within  twenty  days 
after  giving  such  notice  bring  suit  in  some  court  of  competent  jurisdic- 
tion in  the  county  where  the  injury  occurred  to  set  aside  said  final  ruling 
and  decision  and  said  board  shall  proceed  no  further  toward  the  adjust- 
ment of  such, claim,  other  than  as  hereinafter  provided;  provided,  how- 
ever, that  whenever  sudi  suit  is  brought,  the  rights  and  liability  of  the' 
parties  Uiereto  shall  be  determined  by  the  provisions  of  this  act  and  the 
suit  of  the  injured  employee  or  person  suing  on  account  of  the  death  of 
such  employee  shall  be  against  the  association  of  the  empk>yer  of  such 
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injured  or  deceased  employee  at  the  time  of  such  injury  or  death  was  a 
subscriber  as  defined  in  this  act  If  the  final  order  of  the  board  is 
against  the  association  then  the  association  and  not  the  employer  shall 
bring  suit  to  set  aside  said  final  ruling  and  decision  of  the  board,  if  it  so 
desires,  and  the  covrt  shall  in  either  event  determine  the  issues  in  such 
cause  instead  of  the  board  j$pon  trial  de  novo  and  the  burden  of  proof 
shall  be  upon  the  party  claiming  compensation,"  Atts  35th  Leg.  c  103, 
p.  269.     (Italics  ours.) 

This  article  clearly  places  the  burden  of  proof  upon  the  party  claim- 
ing compensation.  One  of  the  essentials  of  the  burden  of  proof,  and 
without  which  there  could  be  no  recovery,  is  that  the  deceased  was  an 
employee  within  the  meaning  of  the  act  A  failure  to  meet  this  burden 
entitled  the  defendant  in  error  to  a  verdict  regardless  of  whether  he 
had  pleaded  it  in  his  suit  to  set  aside  the  award  of  the  Board. 

It  is  our  view  that  tlie  judgment  of  the-  district  court  and  of  the 
Court  of  Civil  Appeals  are  correct,  and  should  be  affirmed,  and  we  so 
recommend. 

CunETON,  C  J.  The  judgment  recommended  in  the  report  of  the 
Commission  of  Appeals  is  adopted,  and  will  be  entered  as  the  judgment 
of  the  Supreme  Court.. 


DELTHONY  v.  STANDARD  FURNITURE  CO. 

(Supreme  Court  of  Washington.     March  24.  1922.) 

205  Pacific  Reporter  379. 

MASTER  AND  SERVANT— EMPLOYER  HELD  NOT  GUILTY  OF 
"DELIBERATE  INTENTION"  TO  INJURE  EMPLOYEE  WITH- 
IN COMPENSATION  ACT. 

Under  Pierce's  Code  1919,  §  3473,  providing  that  if  injury  to  a  work- 
man restdts  from  deliberate  intention  of  his  employe,  the  workman  may 
take  under  the  act  and  also  have  a  cause  of  action  against  the  employer, 
before  an  injured  workman  is  entitled  to  recover  he  must  allege  and  prove 
that  hts  injujry  was  the  result  of  a  deliberate  intent  on  the  part  of  the 
employer  to  injure  him;  and  where  an  employee  was  injured  by  the  explo- 
sion of  a  boiler,  and  compensation  had  been  awsQ-ded  him,  that  the  boiler 
had  been  maintained  in  an  unsafe  condition  to  the  employer's  knowledge 
did  .not  show  "deliberate  intention"  to  injure  him,  so  as  to  entitle  him 
to  damages  in  addition  to  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  352,) 

Department  2. 

Appeal  from  Superior  Court,  King  County;  Boyd  J.  Tallman,  Judge. 
Acton  by  Anthony  Delthony  against  the  Standani  Furniture  Company. 
From  a  judgment  of  dismissal,  plaintiff  appeals.    Affirmed. 

Walter  G.  Kienstra,  of  Seattle,  for  appdlant 

J.  Speed  Smith  and  Henry  Elliott,  Jr.,  both  of  Seattle,  for  respondent 

Main,  J.  The  plaintiffs  brought  this  action  to  recover  for  personal 
injuries  for  which  he  claimed  the  defendant  should  respond  in  damages. 
At  the  conclusion  of  his  case -the  defendant  challenged  the  legal  sufficiency 
of  tfie  evidence,  and  moved  for  a  directed  verdict  This  motion  was  sus- 
tained, and  a  judgment  entered,  dismissing  the  action,  from  which  tfie 
plaintiff  appeals. 
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The  respondent  conducts  a  general  retail  furniture  business  in  the  city 
of  Seattle,  occupying  a  seven-story  building  at  the  comer  of  Second  avenue 
and  Pike  streets.  The  appellant  was  employed  as  an  electrician  and  general 
maintenance  man  about  the  building.  On  April  5,  1909,  while  he  was  in 
the  performance  of  hjs  duties  and  near  a  boiler  which  was  installed,  in 
the  basemeitf  of  the  building,  he  was  seriously  injured  by  the  explosion  of 
the  boiler.  After  the  injury  he  filed  a  claim  with  the  Industrial  Insurance 
Commission,  and  as  compensation  for  the  injuries  whidh  he  sustaained  was 
awarded  and  received  the  sum  of  ^77.  Nothwithstanding  this  award,  tfic 
appellant  claims  the  right  to  recover  in  this  action  against  the  respondents, 
and  founds  his  claim  u^kki  section  3473  of  Pierce's  Code,  which  provides, 
among  other  things,  that — 

If  injury  to  a  workman  results  from  ''deliberate  intention  of  his  em- 
ployer to  produce  such  ii^ury,  or  death,  the  workman,  *  *  *  shall 
have  the  privilege  to  take  under  this  act,  and  also  have  cause  of  action 
« against  the  employer." 

It  will  be  noticed  that  before,  the  appellant  would  be  entitled  to  re- 
cover it  would  be  necessary  for  him  to  allege  and  prove  that  his  injury 
was  the  result  of  a  deliberate  intention  of  the  respondent  to  injure  him. 
There  is  no  evidence  in  the  record  showing,  or  tending  to  show,  any 
such  deliberate  intention.  It  may  be  admitted  that,  if  the  question  were 
one  as 'to  whether  the  respondent  was  negligent  in  the  manner  in  which  it 
maintained  the  boiler,  the  case  wouW  present  a  question  for  the  jury.  The 
appellant  contends  that,  if  the  respondent  knew  of  the  dangerous  and 
unsafe  condition  of  the  boiler,  and  knowing  this  fact,  if  it  is  a  fact, 
maintained  the  boiler  in  a  dangerous  and  unsafe  condition,  as  a  matter  of 
law  it  would  be  held  to  have  been  deliberately  intended  to  produce  the 
injury.  But  this  proposition  cannot  be  sustained.  The  language  of  the 
act  is  "deliberate  intention,"  and  evidence  of  negligence  fails  to  show 
such  intention.  In  Jenkins  v.  Carman  Manufacturing  Co.,  79  Or.  448.  155 
Pac  703,  the  Supreme  Court  of  Oregon  had  this  question  before  it  The 
act  of  that  state  provides  that,  if  injury  to  a  workman  results  from  the 
"dbliberate  intention"  of  the  workman  himself  to  produce  the  injury,  there 
would  be  no  right  to  take  compensation  under  the  act  The  language 
there  used,  "deUberate  intention,"  is  the  same  as  the  language  of  the 
section  of  Ihe  statute  upon  which  the  appellant  predicates  his  right  to 
recover.     Construing  this  language,  it  was  there  said: 

"We  think  by  the  words  'deliberate  intention  to  produce  tiie  injury* 
that  the. lawmakers  meant  to  imply  that  the  employer  must  have  determined 
to  injure  an  employee  and  ttsed  some  means  appropriate  to  that  end;  that 
there  mudt  be  a  specific  intent,  and  not  merely  carelessness  or  negligence, 
however  gross." 

The  eases  cited  by  tiie  appellant  do  not  support  the  proposition  for 
which  he  contends.  One  of  them  (Wick  v.  Gunn  [Okl.  Sup.]  169  Pac 
1086,  4  A.  L.  R.  107).  tends  to  support  the  position  which  we  here  take; 
whidi  is  the  same  as  that  of  the  Oregon  court 

The  judgment  will  be  affirmed. 

Parker,  C.  J.,  and  Holcomb,  Mackintosh,  and  Hovey,  JJ.,  concur. 
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MADDOX  V.  INDUSTRIAL  INS.  COMMISSION.     (No.  16915.) 

(Supreme  G)urt  of  ^y!ashingtOIL     March  6,  1922.) 

204  Pacific  Reporter,  1057i 

1.  MASTER  AND  SERVANT  —  JURISDICTk)N   OF   SUPERIOR 

COURT  OVER  RECLASSIFICATION  OF  COMPENSABLE  IN- 

JURY  APPELLATE  ONLY. 

An  injured  employee  awarded  compfsnsation  under  Workmen's  (Ton^ 
pensation  Act  by  the  Industrial  Insurance  Commission  cannot  bring  an 
original  action  in  the  superior  court  to  require  the  Commission  to  re- 
classify his  injury,  since  the  jurisdiction  of  the  superior  court  as  to  sudi 
controversies  is  appellate  only,  and  not  original,  under  Rem.  Code  1915, 
§  6604^-20;  the  employee's  remedy  being  an  appeal  to  the  court  from  the 
decision  of  the  Commission. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  419.) 

2.  MASTER    AND    SERVANT— COMMISSION'S    RECLASSIFICA- 

TION    OF    CQMPENSABLE     INJURY     NOT     BARRED     BY 

COURT'S  DISMISSAL  WITH  PREJUDICE. 

Superior  court^s  dismissal  "with  prejudice"  of  employee's  original 
action,  to  require  Industrial  Insurance  Commission  to  reclassify  injury 
did  not  preclude  employee  from  prosecuting  a  claim  for  reclassification 
before  the  Commission  and  appeal  from  the  Commission's  decision  to  the 
superior  court 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 

Department  1. 

Appeal  from  Superior  Court,  Pierce  County ;  M.  L.  Clifford,  Judge. 
Action  by  John  F.  Maddox  against  the  Industrial  Insurance   Conv 
mission.     Judgment  of  dismissal,  and  plaintiff  appeals.     Affirmed. 

P.  L.  Pendleton,  of  Tacoma,  for  appellant 

Lindsay  L.  Thompson  and  John  H.  Dunbar,  both  of  Olympia,  for 
respondent 

Parker,  C.  J.  The  plaintiff,  Maddox,  commenced  this  action  in  the 
superior  court  for  Pierce  county  by  summons  and  complaint  as  an  ordi- 
nary action,  seeking  a  judgment  directing  the  Industrial  Insurance  Com- 
mission to  reclassify  his  injury,  received  in  an  extrahazardous  occupa- 
tion, as  one  of  total  disability,  and  to  make  him  an  award  accordingly; 
his  injury  having  theretofore  been  classified  by  the  Commission  as  one  of 
lesser  degree  and  he  having  beeen  awarded  compensation  accordingly. 
The  Commission  demurred  to  plaintiff's  complaint  upon  the  groimd, 
among  others,  of  want  of  jurisdiction  in  the  superior  court,  which  de- 
murrer was  by  the  superior  court  sustained.  The  plaintiff  having  elected 
to  stand  upon  his  complaint,  and  not  plead  further,  judgment  of  dismissal 
was  accordingly  rendered  against  him,  with  iM-ejudice. 

The  facts  determinative  of  appellant's  claimed  rights  in  this  action, 
as  disclosed  by  his  complaint,  in  so  far  as  we  need  here  notice  them, 
are  as  follows:  In  January,  1918,  appellant  was  injured  while  employed 
in  an  extrahazardous  occupation,  and  his  injury  was  thereafter  classified 
by  iht  Industrial  Insurance  Commission  as  one  of  lesser  degree  than 
totar  disability,  upon  which  classification  he  was  awarded  compensation. 
On  May  5,  1921,  appellant,  conceiving  that  the  results  of  his  injury  had 
bepoftie  so  aggravated  since  the  original  award  made  to  him  as  to  entitle 
him  to  a  reclassification  as  one  totally  disabled,  liled  with  the  Industrial 
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Insurance  Comnrissicm  his  claim  asking  an  additional  award  acoordingiy. 
He  concluded  his  claim  with  a  request  that  the.  Commission  n^ke  its 
decision  in  his  favor  thereon  within  15  days.  The  Commission  not  hav- 
ing rendered  a  decision  upon  his  claim  within  the  15  days,  he  immedi- 
ately thereafter  commenced  this  action.  His  alleged  reason  for  not  wait- 
ing for  a  formal  final  decision  by  the  Commission  and  appealing  there- 
from to  the  superior  Court,  as  provided  by  the  Workingmen's  Compen- 
sation Act  is,  in  substance,  that  the  failure  of  tiie  Commission  to  render 
its  formal  decisicm  upon  his  claim  within  the  15  days,  ^as  requested,  was 
in  legal  effect  a  final  decision  denying  his  claim. 

[1]  We  think  it  is  plainly  apparent  that  this  is  nothing  but  an  ef- 
fort on  the  part  of  aiH>ellant^  to  bring  into  the  original  jurisdictran  of  the 
superior  court  a  controversy  over  which  that  court  does  not  have  any 
original  jurisdiction.  It  is  plain  from  the  provisions  of  our  Working- 
men's  Compensation  Act  (Rem.  Code  1915,  §§  6604—1  to  6604—32)  that 
the  originid  jurisdiction  to  determine  the  classification  of  injuries  re- 
ceived by  workmen  in  extrahazardous  occupations  and  the  amount  of 
awards  to  be  made  such  injured  workmen  rests  exclusively  in  the  Com- 
mission, and  that  such  questions  must  first  be  decided  by  the  Commission 
before  the  courts  can  be  resorted  to  looking  to  the  further  consideration 
of  the  merits  of  such  controversies.  The  manner  of  bringing  such  con- 
troversies into  the  superior  court  is  by  review  in  the  nature  of  an'  appeal 
from  the  final  decision  of  the  Commission,  the  procedure  for  which  is 
very  simple  and  clearly  pointed  out  in  section  6604 — 20,  Rem.  Code 
(Workingmcn's  Compensation  Act).  The  jurisdiction  of  the  superior 
court  over  such  controversies  is  appellate  only,  and  not  original.  This 
is  true,  though  some  of  the  questions  arising  in  such  controversies  brought 
into  the  superior  court  for  review  are  triable  de  novo;  but  that  does  not 
mean  that  even  as  to  such  questions  they  may  in  the  first  instance  be 
tried  in  the  superior  court  Plainly  we  think  the  superior  court  has  no 
jurisdiction  in  this  action  over  the  controversy  which  appellant  seeks  to 
have  tried  therein. 

[2]  Counsel  for  appellant  complains  particularly  of  that  part  of  the 
superior  court's  judgment  of  dismissal  reciting  that  such  dismissal  is 
"with  prejudice."  Counsel  seems  to  fear  that  this  will  prevent  further 
prosecution  of  appellant's  claim  for  reclassification  before  the  Commis- 
sion and  before  the  superior  court  upon  appeal  from  a  decision  of  the 
Commission.  We  tiiink  such  is  not  the  result.  The  judgment  is  final 
and  with  prejudice  only  in  the  sense  that  appellant  cannot  maintain  any 
action  invoking  the  superior  court's  original  jurisdiction  looking  to  the 
adjudication  of  his  claim  therein. 

The  judgment  is  affirmed. 

Bridges,  Fullerton,  Mitchell,  and  Tolman,  J  J.,  concur. 


PLASTINO  V.  CITY  OF  SEATTLE.     (No.  16720.) 

(Supreme  Court  of  Washington.     March  17,  1922.) 

205  Pacific  Reporter,  404. 

7.  MASTER  AND  SERVANT— TELEGRAPH  AND  TELEPHONE 
COMPANY  ENGAGED  IN  BOTH  INTERSTATE  AND  INTRA- 
STATE BUSINESS  HELD  NOT  WITHIN  COMPENSATION 
LAW. 

A  telegraph  and  telephcsK  company  engaged  in  both  intrastate  and 
interstate  commerce  to  such  afr»extent  that  it  was  not  possible  to  render 
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clearly  se|>arable  and  distinguishable  its  pay  toll  of  workmen  engaged  in 
each  of  such  classes  of  work  is  not  within  the  Industrial  Insurance  Law 
under  Laws  1919,  p.  136,  §  3. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §365.) 

Mackintosh,  Bridges,  and  Hovey,  JJ.,  dissenting. 

En  Banc 

Appeal  from  Superior  Court,  King  County;  Boyd  J.  Tallman,  Judge. 

Action  by  Mike  R.  Plastino  against  the  City  of  Seattle  to  recover 
damages  for  personal  injuries.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Walter  F.  Meier  and  Frank  S.  Griffith,  both  of  Seattle,  for  appel- 
lant. 

Walter  S.  Fulton:  and  Tucker  &  Hyland,  both  of  Seattle,  for  re- 
spondent. 

Parkek,  C.  J.  The  plaintiff,  Plastino,  commenced  this  action  in  Uie 
superior  court  for  King  county,  seeking  recovery  from  the  defendant  city 
of  damages  which  he  claims  to  have  suffered  as  the  result  of  the  negli- 
gent operation  of  one  of  the  city's  street  cars.  A  trial  upon  the  merits 
resulted  in  a  verdict  awarding  to  Plastino  recovery  in  the  sum  of  $7,000. 
The  city  by  appropriate  motions  timely  made  during  and  following  the 
trial,  challenged  the  sufficiency  of  the  evidence  to  entitle  Plastino  to  any 
recovery,  and  also* moved  in  the  alternative  for  a  new  trial.  The  trial 
court  denied  the  city's  motions  challenging  the  sufficiency  of  the  evidence 
to  entitle  Plastino  to  any  recovery,  and  also  denied  the  city's  motion  for 
a  new  trial,  upon  condition  that  Plastino  consent  to  a  reduction  of  the 
award  to  $6,400.  He  having  elected  to  take  an  award  so  reduced,  rather 
than  suffer  a  new  trial,  judgment  was  rendered  accordingly,  from  which 
the  city  has  appealed  to  this  court 

[1]  The  first  and  principal  contention  here  made  in  behalf  of  the 
city  is  that  the  trial  court  erred  in  overruling  its  motions  for  an  in- 
structed verdict  and  for  judgment  notwithstanding  the  verdict;  that  is, 
that  the  trial  court  erred  in.  its  refusal  to  decide  as  a  matter  of  law  that 
Plastino  was  not  entitled  to  any  recovery.  The  argument  of  counsel  for 
the  city  upon  this  branch  of  the  case  is  addressed  almost  wholly  to  the 
question  of  contributory  negligence  on  the  part  of  Plastino.  He  was 
injured  by  one  of  the  city's  street  cars  coming  into  collision  with  an 
automobile  he  was  driving,  while  crossing  the  intersection  of  Twenty- 
Fourth  avenue  northwest  and  West  Sixty-First  street,  in  the  city  of  Seat- 
tle. These  streets  cross  at  right  angles;  Sixty-First  street  rtms  east  and 
west;  Twenty-Fourth  avenue  runs  north  and  south,  and  has  two  street 
car  tracks  upon  it  The  north-bound  cars  run  upon  the  east  track  and 
the  south-bound  cars  upon  the  west  track.  Twenty-Fourth  avenue  is 
paved  to  the  width  of  60  feet  between  the  curbs  of  Uie  sidewalks. 

At  the  hour  of  about  2  o'clpck  in  the  afternoon  of  the  day  of  the 
accident,  Plastino  drove  west  along  Sixty-First  street  approaching 
Twenty- Fourth  avenue.  When  he  arrived  at  about  the  east  line  of  the 
pavement  of  Twenty-Fourth  avenue,  he  stopped  to  await  the  passing  of 
a  north-bound  street  car  upon  the  east  track,  which  car  was  about  to 
cross  Sixty-First  street.  He  waited  there  for  a  moment  until  he  con- 
sidered that  the  street  car  had  proceeded  a  sufficient  distance  across  the 
intersection  so  that  he  could  proceed,  when  he  started  on  west  along 
Sixty-First  street,  passing  immediately  behind  and  within  a  few  feet  of 
the  north-botmd  street  car.  When  he  arrived  upon  the  west  track  his 
automobile  was  struck  broadside  by  a  rapidly  moving  south-bound  street 
car  upon  the  west  track,  causing  his  injury.     The  jury  might  well  have 
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believed  that  the  speed  of  the  south-bound  street  car  was  30  miles,  or 
more,  per  hour,  the  lawful  speed  being  not  to  exceed  20  miles  per  hour. 
The  impact  was  so  violent,  and  the  speed  of  the  street  car  so  great,  that 
Plastino  and  his  automobile  were  carried  klong  upon  the  iront  end  of 
the  street  cai*  a  distance  estimated  by  different  witnesses  at  from  125  to 
160  feet. 

Just  as  Plastino  was  starting  his  machine  to  cross,  the  pavement  and 
street  car  tracks  behind  the  north-bound  street  car,  he  looked  north,  to 
see  if  there  were  any  cars  approaching  from  that  direction  upon  the 
west  track,  and  'did  not  see  any,  according-  to  his  testimony.  It  is,  it 
must  be  conceded,  somewhat  difficult  to  arrive  at  the  conclusion  that  he 
did  not  see  any  car  approaching  from  that  direction;  since  his  view  was 
unobstructed  for  a  long  distance  to  the  north  past  beyond  the  north- 
bound street  car,  and  the  fast-moving  south-bound  street  car  was  then 
approaching  from  the  north  upon  the  west  track  about  a  block  away;  but 
we  think  the  jury  mdght  well  have  believed  from  the  evidence  that 
Plastino  did  not  become  conscious  of  the  approach  of  any  street  car  from 
the  north  upon  the  west-bound  track  within  any  such  distance  as  would 
lead  a  reasonably  prudent  person  to  believe  tiiat  any  car  approaching 
from  that  direction  would  reach  his  line  of  travel  in  crossing  the  west 
track  before  he  would  arrive  upon  the  west  track;  that  is,  we  think  there 
is  room  for  honest  difference  of  opinion  as  to  whether  or  not  Plastino 
was  warranted  in  then  assuming  that  no  car.  would  reach  his  line  of 
travel  upon  the  west  track  from  the  north  and  come  into  collision  with 
his  automobile,  should  he  proceed  on  his  way.  It  is  not  so  much  a  mere 
question  of  Plastino's  seeing  the  south-bound  car  at  a  ^ore  or  less  com- 
paratively long  distance  to  the  north;  but  it  is  a  question  of  his  using 
reasonable  caution  to  look  and  determine  whether  or  not  any  street  car 
was  approaching  from  the* north  within  such  a  distance  as  to  make  it 
dangerous  for  him  to  proceed  across  the  west  track.  While  the  testimony 
ot  the  witnesses  is  in  conflict  as  to  whether  the  motorman  on  the  south- 
bound car  timely  rang  his  bell  on  approaching  Sixty-First  street,  we 
think  the  jury  were  warranted  in  believing  that  no  such  signal  was  timely 
given. 

Our  recent  decisions  in  Coons  v.  Olympia  Light  &  Power  Ca,  111 
Wash.  677,  191  Pac.  769;  Johnson  v.  Seattle,  113  Wash.  487,  194  Pac 
417;  Nabours  v.  Seattle,  113  Wash.  557,  194  Pac.  800;  and  Goldsby  v. 
Seattle  (Wash.)  197  Pac.. 787— it  seems  to  us  are  decisive  in  favor' of 
Plastino  upon  the  question  of  whether  or  not  he  was  as  a  matter  of  law 
guilty  of  contributory  negligence.  Our  decision,  in  Stueding  v.  Seattle 
Elec.  Co,  71  Wash.  476,  128  Pac  1058,  particularly  relied  upon  by  coun- 
sel for  the  city,  does  seem  to  furnish  soihe  argument  in  support  of  a 
contrary  holding.  That  case  involved  the  care  to  be  exercised  by  a 
pedestrian  crossing  a  street  intersection  over  street  car  tracks.  A.  pedes- 
trian has  at  least  some  greaiter  degree  of  opportunity  to  protect  himself 
than  one  driving  an  autoif^obile.  by  reason  of  the  fact  that  he  has  a 
somewhat  larger  degree  <5f  control  over  his  movements.  We  note  that 
the  pedestrian  injured  in  that  case  was  passing  behind  a  standing  street 
car  in  front  of  an  on-coming  car  on  andther  track ;  and,  being  onlv  a 
pedestrian,  he  could  have  stopped,  even  after  passing  behind  the  first 
car,  and  no  doubt  would  have  then  stopped,  had  he  made  proper  observa- 
tion of  the  on-coming  car  on  the  other  track.  This,  it  would  seem, 
furnishes  some  ground  for  distinguishing  that  case  from  this.  However 
that  may  be.  we  think  the  later  decisions  of  this  court,  above  cited,  are 
controlling  here. 

We  conclude  that,  in  view  of  the  speed  of  the  south-bound  car,  the 
want  of  timely  signal  of  its  approach  from  the  north,  and  what  Plastino 
did  under  the  circumstances,  as  the  jury  was  warranted  in  viewing  them, 
it  should  not  be  decided  as  a  matter  of  law  that  the  city  was  free  from 
negligence,  or  that  Ptestino  was  guilty  of   contributory  negligence. 
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[2]  It  is  contended  in  the  city's  behalf  that  the  trial  court  gave  to 
the  jury  two  instructions  which  were  so  conflicting  and  confusing  as  to« 
be  prejudicial  to  the  rights  of  the  city.  For  the  purpose  of  informing 
the  jury  as  to  the  respective  rights  and  duties  of  the  operator  of  a  street 
C8r  and  the  operator  of  an  automobile  at  a  street  crossing  under  an  ordi- 
nance of  the  city,  the  court  gave  its  fourte^th  instruction  as  follows: 

"I  instruct  you  as  a  matter  of  law  that  it  is  the  duty  of  the  driver 
of  a  vehicle  t6  be  constantly  on  the  lookout  to  avdd  being  hit  by  street 
cars;  that  is,  it  is  the  duty  of  the  driver  to  keep  out  of  the  way  of  the 
street  car ;  and,  if  you  find  from  the  evidence  in  this  case  that  the  plain- 
tiff was  not  paying  heed  or  was  not  gfiving  the  right  of  way,  or  that  he 
was' violating  any  of  the  provisions  of  the  ordinance  to  which  I  called 
your  attention,  then  he  would  be  guilty  of  ngeligence." 

This  was  followed  by  the  court's  fifteenth  instruction,  reading  as  fal- 
lows : 

"But  the  failure  to  look  and  listen  at  a  street  crossing  before  cross- 
ing the  streiet  does  not  constitute  negligence^  as  a  matter  of  law." 

[3,  4]  At  first  thought  is  seems  a  little  difficult  to  harmonize  these 
two  instructions;  but  we  think  they  are  not  so  inconsistent  as  to  have 
misled  or  confused  ^e  jury  to  the  prejudice  of  the  city.  Indeed,  it  is  a 
little  difficult  to  see  other  than  that  the  fourteenth  instruction  was  some- 
what more  favorable  to  the  city  than  it  was  entitled  to,  since  to  give  all 
of  its  language  full  force  and  effect  would  seem  to  leave  no  degree  of 
caA  imposed  upon  the  operator  of  a  street  car.  The  fifteenth  instruc- 
tion, we  think,  is  the  settled  law  in  tiie  light  of  our  repeated  l^oldings.  We  . 
must  remember  that  this  was  a  collision  between .  a  street  car  and  an 
automobile,  and  not  between  an  ordinary  railroad  train  and  an  automo- 
bile. More  than  that,  it  occurred  within  a  street  intersection,  where, 
manifestly,  the  degree  of  care  to  be  exercised  by  the  respective  opera- 
tors of  the  street  car  and  the  automobile  was  substantially  equally  recip- 
rocal, though  the  street  car  may  have  had  the  right  of  way.  We  think 
the  law  of  the  situation  here  in  question  is  well  stated  by  Judge  Fullerton 
in  the  late  case  of  Johnson  v.  Seattle,  .113  Wash.  487,  194  Pac  417,  as 
follows : 

'"Contrary,  to.  the  rule  applicable  to  ordinary  railroads,  we  have  held 
that  it  is  not  negligence  in  itself  to  fail  to  stop,  look  a^  listen  before 
crossing  a -street  car  track.  This,  of  course,  does  not  mean  that  a  person 
so  crossing  may  act  blindly,  -without  giving  any  heed  to  his  own  safety; 
it  means  simply  that  the  rule  is  not  one  of  uniform  application  to  such 
a  situation ;« that  a  |>erson  is  not  to  be  charged  with  negligence  from  the 
fact  alone  that  he  did  not  stop,  look  and  listen.  •  If  the  conditions  are 
such  that  it  would  be  the  duty  of  an  ordinarily  prudent  person  to  stop, 
look  and  listen  before  crossing  the  track,  then  the  person  crossing  must 
do  so,  else  be  charged  with  negligence  for  not  so  doing.  Stated  in  another 
way,  the  omission  of  the  duty  is  but  a  fact  to  be  weighed  with  all  other 
facts  and  circumstances  surrounding  the  case  in  determining  the  question 
of  negligence  or  contributory  negligence." 

We  think  the  giving  of  these  two  instructions  was  not  error  prejudi- 
cial to  the  city's  rights  in  the  trial  of  the  case. 

[5]  Some  contention  i&  made  that  the  trial  court  erred  in  refusing 
to  give  certain  instructions  requested  by  counsel  for  the  city  to  be  given. 
We  think  it  sufficient  to  say  that  the  instructions  so  requested  to  be 
given  were  covered  in  substance  by  others,  given  by  the  court,  which  were 
fully  as  favorable'  to  the  cit/s  contentions  as.  the  ones  refused  to  be 
given,  and  that  therefore  no  prejudicial  error  was  committed  in  the  re- 
fusal comi^ained  of.    . 

[6]  Tile  city  pleaded  as  an  affirmative  defense,  in  substance,  that 
Plastino.  when  he  was  injured,  was  thefi  acting  in  the  course  of  his  em-' 
ployment  as  a  lineman  of  the  Pacific  Telephone  &  Telegraph  Company, 
that  be  had,  previous  to  the  commencement  of  this  action,  filed  a  claim 
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with  the  Industrial  Insurance  Commission,  claiming  compensatioxi  against 
the  Industrial  Insurance  Fund  for  such  injury.  This  was  admitted^  in 
Plastino's  answer,  in  so  far  as  his  being  so  employed  and  the  mere  filing 
of  his  claim  widi  the  Industrial  Insurance  Commission  are  concerned. 
There  is  nothing  else  in  the  record  touching  this  question,  other  than  his 
testimony  showing  that  he  was  at  the  time  on  his  way  to  disconnect  a 
a  telephone,  and,  of  course,  the  fact  that  he  was  injured  by  the  city,  a 
third  party,  while  away  from  the  plant  of  his  employer.  It  is  contended 
and  briefly  argued,  in  behalf  of  the  city,  that  this  acticm  on  the  part  of 
Plastino  was  an  election  by  him  to  take  under  the  Industrial  Insurance 
Act  (Laws  1911,  p.  345)  such  as  to  preclude  him  from  recovering  in  this 
common-law  action.  The  trouble  with  our  dealing  with  this  question  is 
that  the  record  before  us  is  not  such  as  to  enable  us  to  de^rmine 
whether  or  not  Plastino  had  any  right  of  election  sudi  as  it  is  claimed 
he  made  by  the  filing  of  his  claim  with  the  Industrial  Insurance  Com- 
mission. There  is  nothing  in  the  record  to  show  that  he  ever  followed 
up  his'  claim  against  the  insurance  frnid,  or  that  his  claim  was  ever  con- 
sidered or  allowed  by  the  Indifttrial  Insurance  Commission;  nor  is  there 
amrthing  in  the  record  lending  support  to  the  city's  contention,  upon  this 
amrmative  defense,  that  Plastino's  employer  was  under  the  Industrial 
Insurance  Law  of  this  state  as  to  compensation  to  its  injured  employees. 

[7]  It  may  be  said  that  Plastino's  employer  was  engaged  in  botfi 
intrastate  and  >  interstate  commerce  to  such  an  extent  that  it  was  not 
possible  to  render  "clearly  separable  and  distinguishable"  its  pay  roll 
of  workmen  engaged  in  each  of  such  classes  of  work.  This  would  ex- 
empt his  employer  from  iht  operation  of  our  Industrial  Insurance  Law. 
and  make  his  only  available  remedy  a  common-law  action  against  the 
city,  such  as  we  have  here.  Laws  1919,  p.  136.  §  3;  Sute  v.  Postal  Tele- 
graph-Cable Co.,  101  Wash.  630.  172  Pac.  902.  This  record  does  not  en- 
able us  to  decide  that  there  was  any  remedy  available  to  Plastino.  other 
than  by  this  action;  hence  he  made  no  binding  election  when  he  filed  his 
claim  with  the  commission. 

rS]  It  is  contended  in  behalf  of  the  city  that  Mr.  Tucker,  of  counsel 
for  Plastino.  while  making  his  argument  before  the  jury,  was  guilty  of 
misconduct  in  the  use  of  certain  language  to  the  prejudice  of  the.  city. 
All  that  we  have  in  the  record  touching  this  contention  is  the  following; 

"Mr.  Tucker :  *  ♦  ♦  Counsel  laiows  that,  any  judgment  that  is 
rendered  will  not  be  paid  out  oi  the  city  treasury,  but  will  be  paid  out  of 
the  Stone  &  Webster  bonds. 

"Mr.  (jriffith :    If  the  court  please.  I  think  counsel  is  just  a  little  out  . 
of  propriety  when  he  talks  about  that     That  is  improper  conduct  and 
improper  argument. 

"The  Court:    What  was  his  remark? 

"Mr.  Griffith:'  His  remarks  were  something  about  the  bonds  of 
Stone  &  Webster.     It  is  rather  stretchinflf  the  argument  a  little. 

."The- Court:     Well.  I  guess  Stone  &  Webster  are  not  interested  in 
this  matter  now.  Mr.  Tucker. 

"Mr.  Tucker:  Well,  the  only  thing  I  wai^ted  to  say— I  don't  think 
I  was  in  error  about  it.  but  anyway  whatever  judgment  we  get  is  paya- 
ble out  of  the  public  utilities.  Counsel  will  not  contend  that  if  we  get  a 
judgment  it  is  payable  out  of  the  general  fund." 

It  must  be  conceded  that  some  impropriety  on  the  part  of  Mr. 
Tucker  is  suggested  by  this  quoted 'portion  of  the  record.  We  are  con- 
vinced, however,  that  his  conduct  was  not  of  such  a  prejudicial  nature 
against  the  city  as  to  call  for  a  new  trial  of  this  case.  In  the  first  place, 
the  record  does  not  disclose  to  us  what  was  or  could  have  been  meant 
by  Mr.  Tucker  by  the  use  of  the  term  "Stone  &  Webster  bonds,"  except 
possibly  that  any  judgment  which  might  be  recovered  by  Plastino  wouk! 
not  be  payable  out  of  the  general  funds  of  the  city — that  is,  by  the  tax- 
payers of  the  dty — but  would  be  payable  out  of  some  special  fund,  ap- 
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parcntly  the  proceeds  of  the  operation  of  the  city's  street  car  system  as 
an  independent  business.  As  to  whether  this  was  or  was  not  prejudicial 
to  the  city  was  apparent  to  the  trial  court  more  clearly  than  it  is  made 
to  us  by  this  cold  record.  We  note  that  counsel  for  the  city  did  not  ask 
any  instruction  from  the  court  to  the  jury  to  disregard  the  observations 
of  Mr.  Tucker.  Nevertheless,  tiie  court's  remark,  "Well,  I  guess  Stone 
&  Webster  are  not  interested  in  this  matter,"  seems  to  us  to  have  been 
sufficient  under  the  circumstances.  We  conclude  that  the  trial  court,  did 
not  abuse  its  discretion  in  holding  that  this  was  not  cause  for  a  new 
trial. 

Two  other  contentions  are  made  and  very  briefly  argued:  (1)  That 
the  wife  of  Plastino,  present  at  the  trial,  was  guilty  of  such  misconduct 
as  to  prejudice  the  rights  of  the  city  in  the  trial ;  and  (2)  that  the  verdict 
was  excessive,  at  being  prompted  by  passion  and  prejudice  on  the  part 
of  the  jury.  We  think  it  sufficient  to  say  that  we  have  carefully  ex- 
amined both  of  these  contentions,  and  are  quite  satisfied  that  there  was 
no  abuse  of  discretion  on  the  part  of  the  trial  court  in  refusing  to  grant 
a  new  trial  for  either  of  such  reasons. 

The  judgment  is  affirmed. 

Fullerton,  Main,  Holcomb,  and  ^Mitchell,  JJ.,  -concur. 

Mackintosh,  J.   (dissenting).    The  opinion  of  the  majority  says: 

"Just  as  Plastino  was  starting  his  machine' to  cross  the  pavement  and 
street  car  tracks  behind  the  north-bound  street  car.  he  looked  north,  to 
see  if  there  were  any  cars  approaching  from  that  direction  upon  the  west . 
track,  and  did  not  see  any,  according  to  his  testimony.  It  is,  it  must  be* 
conceded,  somewhat  difficult  to  arrive  at  ^e  conclusion  that  he  did  not 
see  any  car  approsi^ing  from  that  direction,  since  his  view  was  un- 
obstructed for  a  long  distance  to  the  north  beyond  the  north-bound 
street  car,  and  the  fast-moving  south-bound  street  car  was  then  approach- 
ing from  the  north  upon  the  west  track  about  a  block  away.* 

The  only  objection  I  have  to  this  statement  is  that,  under  the  evi- 
dence, it  is  not  "somewhat  difficult  to  arrive  at  the  conclusion  that  he 
did  not  see  any  car  approaching  from'  that  direction,"  bat  that  it  is  im- 
possible to  reach  such  a  conclusion.  He  had  stopped  before  attemptinJr 
to  cross  a  street  100  feet  in  width,  upon  which  he  had  an  unobstructed 
view  for  several  hundred  feet,  and  the  testimony  is  that  there  was  no 
o^er  traffic  on  the  street  except  the  street  car  north-bound,  and  3ret  he 
says  that,  although  he  looked,  he  did  not  see  the  south-bound  car.  1 
cannot  understand  how  his  conduct  can  be  other  than  negligent,  as  a  mat- 
ter of  law.  The  only  conclusion  I  can  arrive  at  from  this  testimony  is 
that  he  did  not  look,  and  under  such  circumstances  as  here  surrounded 
him  he  must  look.  I  therefore  dissent  from  this  opinion,  and  believe  that 
judgment  should  have  been  entered  for  the  appellant. 

Bridges  and  Hovey,  JJ.  We  concur  in  the  foregoing  dissenting  opin- 
ion. 
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Commission   (Proceedings)    418,  418(5) 

REVIEW,  Preservation  and  Reservation  of  Grounds  of... 418(3) 

REVIEW,  Right  of  417(3H) 

REVIEWABLE  Decisions  417(3%),  418(2) 

RIGHT  of  Action  Against  Third  Person 354 

RIGHT  of  Action  by  Employee's  Parents 355 

RIGHT  to  Elect 351 

RIGHT  rf  Review 417(3H) 

RIGHTS,  Subrogation  to,  of  Injured  Employee 389 

SATISFACrriON  or  Release— Defenses  to  Qaims 382 

SCOPE  of  Employment  375 

SERVICE.S,  Medical  393K 

SFT-OFFS  or  Deductions— Awards. 385(17) 
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STATE,  Foreign  ContiacU  of  Employment  Made  or  to   Be  Per- 
formed in  366 

STATE,  Foreign,  Injnries  Occurring  in  369 

STATUTE,  Acceptance  or  Rejection  of... 350 

STATUTE,  Acceptance  or  Rejection  of  (Evidence) 405(3) 

STATUTES,  Constitutionality  of 347 

STATUTES,  Construction  and  Operation  of,  in  (General 348 

STATUTES,  Retroactive  Operation  of 349 

SUBMISSION  to  Surgical  Operations 385(18) 

SUBROGATION  to  Rights  of  Injured  Employee 389 

SUFFIQENCY  of  Evidence 405 

SUM,  Gross,  Award  of— Death 386(4) 

SUM,  (Jross.  Award  of— DisabiUty 385(20) 

SURGICAL  Operations,  Submission  to 385(18) 

SURGICAL  Treatment,  Expenses  of 385(16) 

SURVIVAL,  Abatement  or  394J4 

TERMINATE  C^ompoisation,  Proceeding  to 419 

TERMINATION  of  Payments  393 

THEORY  of  Liability 346 

THIRD  Person,  Right  of  Action  Against  354 

TIME  of  Election ^ 359 

TIME  and  Place  of  Hearing  by  Court 409 

TOTAL  Disability    ,......: 385(5^) 

TRANSFER  of  Cause  (Court  Review,  Board  Proceedings) 

417(454),  418(3Mi) 

TREATMENT,  Medical  or  Surgical,  Expenses  of 385(16) 

TRIAL  or  Hearing  bv  Court 407(12) 

TRIAL.  New  .* 411}4 

VERDICT  and  Findings  410M 

WEIGHT  and  Sufficiency  of  Evidence 405 

WHAT  Law  (k)verns :...   395 

WILLFUL  or  Intentional  Acts  or  Omissions  of  Employer 352 

WILLFUL  Misconduct  of  Fjnployee  in  (General 380 
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From  January  to  June,  1922,  inclusive. 


(A)  NATUBB  AND  OBOUMDB  OF  MASTU'S  UABIUTY.  ^ 
I  t4i.     NATURB  AND  THBORT  OF  UABltirT. 
S4C— Theory  of  aot  stated.     ICulliaU  t.  Nuhva  Utg.  Co.  <N.  H.) Sll 

S4< — ^Act   held   part   of   contract  of   exnplosrment.      Fraoca  v.    City   Coal   Co. 

(Coun.) 615' 

I  t4T.     CONTITUTIONALITT  OF  BTAlUrBS. 

J47— Aot  hold  coiUitltutlonaL     Param  ▼.  Standard  Oil  Co.   (X7.  8.) 99 

S47 — ^Act  hold  oonatltatlonal.     ICoNanffht  t.  HlnoB.  Dfar.  0«n  of  R.  B.   (ni.)..,ltt 

S47— Componaation  la  co&flnod  to  relation  of  employer  and  employMu     Bm- 

ployen^  Llabll.  Aaanr.  Corp.  t.  Induat.  Aco.  Comm.   (CaL) Jet 

J47 — liOffialatQre  may  only  confer  on  oommlaaion  power  •to  aettle  workmen'a 
compenaation  dlapntiM  conatltntlonal  proTlaion  doeo  not  authorlae 
creation  of  liability  for  compenaation — except  liability  of  employer 
to  own  frorkmen  and  dependenta-—  atatute  held  to  impoa»  unau- 
thoriaed  "tax" — atatnte  neld  void — ^leffialature  without  power  to  an- 
thoriae  contribution  from  employera  for  re-education  of  injured '«m- 
ployeeia     Toeimlte  Lumber  Co.  v.  Induat.  Aco.  Comm.  (CaL) tSS 

J47— ProTiaion  oi  aot  for  aubrosation  held  oonatitutiooal.    City  of  TaylorrlUe 

T.   Central  111.  Pub.   Senr.   Ca    (111.) ....;.  tit 

X47 — ^The  Aot  ia  not  .unoonatitutional  aa  4eprlvins  the  parent  of  hia  veated 
ncbt  to  the  value  of  aer<%'icea  of  minor  chUd.  aince  auch  rlvht  ia 
atatutory  and  aubject  to  amendment  by  auboeque^t-  lectalatlon.  Hil- 
atn^r  v.   Zimmerman  Steel  Co.   (Iowa) €77 

J47 — Act  makinir  the  third  party  liable  for  reaaonabVe  attome7*a  feea  expend- 
ed by  the  plaintiff  in  action,  ddaa  not  contravene  any  provlalon.of 
atate  or  Federal  Conatitutipo.  Thornton  Broa.  Oo.  v.  Northern 
Statea  Power  Co.    (Minn.)    716 

«47-^Pub.  Acta  1919.   Now   €4.   amendtnir  the  Compenaation  Act.   la  oonaUtu- 

ttonaL     Mc(}ee  -v.  ColumbU  Body  Co.  et  al.   (Mich.) 714 

S47— Act  held  not  to  yiolate   treaty  wlth/Italt.     Fraaca  v.   dtr  Ooal  Co. 

(Conn.)    51S 

J47 — Act  provialon  for  Inveatment  of  compenaation  fund  held  oonatitutlonal. 

Btronff.  State  Treaa.,  v.  Induat.  Comm.,  State  of  Colo.  (Colo.) 61S 

f  Ut.    CONtTRUCnON  AND  OPBRATION  OF  8TATUTB8  IN  OBNBRAU 
t4t— Act  IB  to  be  liberally  eonatrued.    Mulhall  v.  Naahua  lCf».  Co.  (N.  H.) . .  til 
948— Aot   la   to   be   liberally   oonatrued.     McNeil  v.   Panhandle   Lumber  Cow 

(Idaho>  Ut 

US — ^Act  to  be  liberally  eonatrued.     McAleater  Colliery  Co.  v.  State  Induat. 

Comm.  tOkla.)   ; eS8 

I  t4».     RBTROA(mVB  OPBRATION  OF  8TATX7TB8. 

S4I — ^Act  in  force  at  time  of  injury  fovema.     Holmberif  v.  C!ity  of  Oakland 

(CaL) tee 

949— The  Act,  creating  Compenaation  Board  and  authorlalnff  it  to  eatabUah 
ratea  for  compenaation  Inaurance,   ia  no*  petroactlve^   and  the  ratea  ~ 
adopted  by  Board  do  not  apply  to  contracta  ot  inauranoe  entered 
into  before  act  became  operative.     Buildera*  Ltd.  Miit.  Lla.  Ina  Co. 
V.  Comp.  Ina.   Board   (Minn.) 7St 

f     tSe.     A(K!BPTANCTi  OR  RBJB(rnON  OF  STATUTE,  AND  BLBCTXON  OF 
RBMBDIB8. 

«  tSl..    RIGHT  TO  BUDCrr.  AND  VWWmCt  OF  BLBCTION  IN  OBNBRAL. 

t§l — ^Bhnployee  may  reject  federal  Act.     Payne  v.  CN>hlmeyer  (U.  8.) S 

SSI — Act  proviaiona  held  elective.     Fraaca  ir.  City  Coal  Co.   (Conn.) SIS 

I     SSt.  ' WILLFUL  OR  INTBNTIONAL  ACTS  OR  OMISSIONS  OF  BM- 

PLOTBR. 

SSS — Under  the  Code,  providing  that  if  Injury  to  a  wotrkman  reaulted  from  de- 
liberate intention  of  hia  employer  the  workman  may  take  under  the 
act  and  a^ao  bave  a  cauae  of  action  asainat  Ahe  employer,  before 
an  Injured  workman  ia  entitled  to  recover  he  muat  allege  and  prove 
that  bla  Injury  waa  the  reault  of  a  deliberate  intent  on  th|B  pi^rt  of 
employer  to  injure  htm — ^m'here  injured  by  exploeion  of  a  boiler  and 
compenaation  had  been  awarded,  that  the  boiler  had  bben  main- 
tained in  an  unaafe  -condition  to  the  employer'a  knowledge  did  not 
ahow  "deliberate  intention.*'  Delthony  v.  Stkndard  Furniture  Co. 
« Waah.) 807 

tSS— Dependent  ^cannot  aue  for  damasea  for  vroai  neirlti^etncfei  under  Act.    Mc- 

•  laain  V.  Dewellyn  Iron  Woika-  ((3al)   . .  i . ., . .  .T. .^ , S04 
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I  S58..    INJURIES  NOT   PROVIDED   FOR  IN   COMPENSATION    JCCT. 

I  SI4.     RIGHT    OF   ACTION   AGAINST    THIRD    PERSON. 

SS4-K?oxnpeit«ation  la  not  waived  by  vettlement  with  third  pcurty.     Peterson. 

V.   O'Nell   (Minn.) 2M 

S54— Claimants  may  elect  remedy  against  employer  instead  of  against  wrong- 
doer.    Amerr.  Coal  Mng:.  Co.   v.   Orenshaw   (Ind.) : 291 

S64 — ^Provision   for  election  of   remedies  is   held   inapplicable,    whare   Injury 

•     .  was  not  within  act.     Hoffman  v.  Hansen  (Wash.)    SIT 

SI4 — Claimant  loses  no  riffht  of  action  against  third  person.  IjOwo  v.  Mor- 
gan's LK>ui8iana  &   T.   R.   &  S.   S.   Co.    (Da.) S9T 

S64 — CompehHatlon    for    Inluries    held    bar    to    recovery    against    wrongdoer. 

Weber  v.  Chicago  &  N.  W.   Ry.  Co.    (U.   S.) 492 

S64 — ^Riffht  of  action  against  wrongdoer  not  defeated  by  compensation.     Van 

Zandt  V.    Bweet    <Cal.) 611 

S54 — rEmployee    sustaining    compensable    injury    entitled    to    aue    wrongdoer. 

Orange  Ice,  Light  &  Water  Co.  v.  Texaa  Comp.  Ins.  Co.    (U.  S.)....   48T 

I  S8S.     RIGHT  OF  ACTION  BT  BMPLOTEB'S  PARENTS. 

S66 — ^In  cases  where  the  .Compensation  Act  applies  to  minors  and  in  view  of 
CoOe,  tb«fre  can  be  no  recovery  by  the  fathei'  for  loss  of  services  of 
his  minor  son  under  Code  Sec.  8471.     Hilsinger  v.  Zimmerman  Steel* 
Co.    (Iowa)    «77 

iS56 — ^Act  controls  parent's  recovery  for  death  ot  child.     McLaln  v.  Llewellyn 

Jrou  Worka   (Cal)    604 

366 — ^Actlon  for  death  of  employee  maintainable  by  dependent  father  against 

employer  not  complying  with  act.     Olson  v.  Hemsley  (N.  D.) 627 

I  SS6.     -—  COMMON-LAW  DEFENSES  ABOLISHED. 

8S6 — ^Act  abolishes  ooramen-law  defenses.     McGonigle  v.  O'Neill- (Mass.)....  492 
*8b6 — Contributory  negligence  is  no  bar  to  recovery.     Riepublic  Iron  &  Steel  Co. 

V.  Indus.  Comm.  et  al.    (III.)    » ...449 

I  S57.     PERSONS  ENTITLED  TO  ELBCTT. 

857— Minor's  election  under  act  voidable.     Moore  y.   Hoyt   (N.  H.) 424 

867 — ^Where  a  wrongfully  employed  minor  under  16  was  injured  and  with 
hia  father'a  consent  agreed  to  accept  beneflta  under  Hthe  Compen- 
aaUon  Act  and  after  attaining  the  age  of  16,  with  lik«  conaent,  en- 
tered Into  a  aupplemental  agreement,  both  of  which  were  approved 
by  the  &oard  and  oompenaation  paid,  neither  the  mlniH'  nor  father 
coUid  thereafter  bring  auit  at  law  for  injuriea.  Delaney  v.  Phila^ 
&  Reading  Coal  ^  Iron  Co.  (Pa.) 712 

I     868.    FORM    AND   REQUISITES    OF    ELECTION    (INCLUDING   IM- 
PLIED ELEJCTION). 

868 — ^Act  held  effective  against  smployee,  in  absence  of  express  stipulation— > 
suit  by  minor's  ftitber  held  an  election  under  act.  Parham  t. 
Standard  Oil  Co.      (La.)    89 

868 — ^Requisites   of    election   under   act   stated.      Amer.    Coal    Mining   Cow    ▼.. 

Lewis    (Ind.)    2M' 

36S — ^Employee  who  permitted  employer's  insurer  to  pay*  hospital  and  doctor 
billn  did  not  by  reason  thereof  elect  to  "proceed"  under  the  con&- 
pensation  act.     Pox  v.   Detroit  United  Ry.    (MAch.) 768 

i  869.     — —  TIME   OF  ELECTION. 

869 — ^Election  by  minor's  father  after  accident  held  in  tlme^  under  act.  Pur- 
ham  V.   Standard   Oil   Co.    (La.) 99 

I     860.     RELATION    OF   PARTIES,    AND    PERSONS   AND    EMPLOYMENTS 
WITHIN  STATUTE. 

I  S61.     IN  GENERAL. 

861 — Where  driver  of  taxicab  was  discharged  and  thereafter  took  on  trip,  with 
out  employer's  knowledge,  persons  who  had  day  before  requested 
employer  that  he  be  choaen  as  driver,  and  was  killed  on  trip,  and, 
passengers  paid  employer  for  trip,  relation  of  master  and  servant  did 
not  exlat.     Burke  v.   Induat.  Comm.    (Cola) 18 

361 — ^Hauling  water  lor  road  engine  held  "hatsxdoua  occupation"  within  act. 
Board  of  Com'ra  of  Okmulgee  County  v.  State  ex  rel.  Jackaon  et 
al..   State   Induat.   Comm.    (Okla. ) ^ 78 

861 — ^Lunchroom  employeea  held  within  act     Jurman  v.  Hebrew  Nat.  Sauaage 

Factory    (N.    Y.) »$f 

361 — ^Meat    packer'a    aaleatnan    held    within    extrahaxardous    provlsiona      Mc- 

Naught  V.  Hinfis,  Dir.   Gen.  of  R.  R.    (111.)^ IM 

361 — Railroad  in-  intrastate  commerce  Is  aubject  to  act.     Goldsmith  v.  Payne. 

Dir.   Gen.    of  R,    R.    ail.)    1S« 

861— Award    to   partner   of   firm   aa   employee   ia    unauthorized..      Employers' 

Liability   Aaaur.   Corp.    v.    Induat.    Ace.    Comm.    (Cal.) 16t 

361 — Cdrporate  director,   auperlntending  mill,   la  held   an  employee.     Mllleri^ 

Mut.  Casualty  Co.  v.  Hoover  (Tex.)    :' *M 

861 — Workman  aerving  two  employera  held  not  engaged  in  joint  employment 
making  both  liable  under  act.  Hamburger  Electric  R.  Co.  v.  Induat, 
Comm.    (Utah)    814 
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Sei— Act  Includes  all   employees   in   extrahazardous  business.     J.    E.   Porter 

Co.   V.  .Indust.   Comm.    (111.) ^ S6S 

S61 — Employer    liable    for   Injuries   in    service   of    third    person — act    defining 

"employee"   to  be   liberally  construed.     McDowell  v.    Duer    (Ind.). .  864 

S61 — The  Act  did  not  apply  to  the  injured  workmen's  employers,  whose  busi- 
ness was  drllliner  oil  wells,  because  they  had  not  employed  five  or 
.  more  workmen  continually  for  more  than  one  -month.  Stover  v. 
Davis    et    al.     (Kan.) 688 

861-^— Partner  with  a  company  operatinfr  a  cotton  gin  accidentally  killed  is 
not  an  employee  of  the  company.  Millers'  Indeifnnity  Underwriters 
V.    Patten   et    al.    (Tex.) 791 

861 — Where  father  who,  together  with  mother  and  two  children,  owned  all 
of  the  s^ock  of  a  corporation  and  occupied  a  buildiner  owned  by  the 
corporation  as  a  residence,  entered  Into  a  contract  with  the  corpo- 
ration to  keep  the  building  in  xlepalr,  a  son,  who  was  injured  while 
proceieding  with  a  truck  to  procure  painting  materials  for  the 
building,  was  not  entitled  to  compensation  on  the  theory  that  the 
father,  suh  his  employer,  was  engag'ed  in  the  bustfneu  of  construc- 
tion, repair  and  demolition  of  buildings  and  the  employment  there- 
fore haKardous      Goldberger  v.  Goldberger  et  al.   (N.  Y.) 749 

361 — Compensation  cannot  be  recovered  for  injury  to  bartender  if  employed 
in  a  saloon  at  a  time  when  the  sale  of  intoxicating  liquors  was 
unlawful;  *a  "saloon"  being  a  place  where  intoxicating  liquors  are 
sold  and  drunk.     HerboJd  v.  Neff  et  al.   (N.  Y,) 748 

861 — Alien  "employee"  held  within  act.     Frasca  v.  City  Coal  Co.    (Conn.)...  516 

861 — Driving  motor  truck  held  not  to  involve  a  ''process"  requiring  use  of 
explosive  within  acL  Dodson  v.  Kansas  CHy  Refining  Sales  Co. 
(Kun.) 668 

861 — ^Pieceworker  cutting  trees  held  an  "employee"  entitled  to  disability 
compensation  based  on  "wages"  and  *<weekly  earnings."  Ifix  parte 
W.  T.   Smith  Lumber  Co.    (Ala.) 602 

I  862.     CASUAL  EMPLOYMENT. 

862 — ^Employment  to  repair  engine  held  "casual".     Callihan  v.  Montgomery 

(Pa.) 4S« 

I  S68.     FARM  LABORERS. 

868 — Employee  sinking  stones  on  farm   held  a   <'<arm  laborer"   within   act 

Bates  v.  Shaffer  (Mich.) 186 

868 — ^Farmers  blasting  and  loading  surface  coal  held  engaged  in   "mining". 

Hanna  v.    "Warren    (Ind.)    149 

862 — ^Konsubscribing  employer  of  '<ranch  laborer"  held  not  entitled  to  de- 
fenses excluded  by  act.    '<3ordon  v.   Buster,  (Tex.) 470 

I  S64.     PUBLIC  EMPLOYEES. 

864 — State  Highway  Commission  Js  not  employer  of  those  working  under  It. — 
State  is  liable  for  compensation  as  ermployer  of  Highway  Commis- 
sion's employee.     Smith  v.  8tat<»  Highway  Comm.  of  Va.   (Va.) 96 

864 — Special  officer  in  park  held  employee   within  act.     Walker  v.    City  of 

Port  Huron    (Mich.) 202 

864 — The  relation  of  employer  and  employee  does  not  exlirft  between  muni- 
cipality and  policeman  so  as  to  create  liability  and  benefits  under 
cct.     Marlow  v.  Mayor  and  Alderm^tn  of  City  of  Savannah   (Ga.)...   66^ 

864 — ^Injury  to  manual  training  teacher  of  district  high  school  held  com- 
pensable as  within  statutory  provisions  tor  employees  in  an  "enter- 
prise" and  "workshop."  Board  of  Education  v.  Industrial  Commis- 
sion  (I!j.)    624 

f  866.     EMPLOYEES   ENGAGED   IN   INTERSTATE   COMMERCE. 

866 — To  recover  under  federal  Act.  employment  in  interstate  commerce  must 
be  shown. — Injured  servant  enlarging  old  turntable  held  not  en- 
gaged in  'Mnteirstate  commaroe"  under  federal  Act.  Seanrer  v. 
Payne    (N.   Y.)    67 

866 — Engagement  in  interstate^  commerce  is  question  of  fact.     Williams  v. 

Southern  Pacific  Co.    (Cal.)    108 

866 — Telegraph  and  telephone  company  engagfed  in  boi|h  intralstate  and  inter- 
state commerce  to  such  an  extent  that  it  -was  not  possible  to  render 
cleAily  separable  and  dlstinguishabiei  its  pay  roll  of  workmten  is  not 
within  the  State  Act.     Plastino  v.   City  of  Seattle   (Wash.) 810 

866 — ^Where  an  Inierstnte  train  was  being  cut  ao  that  each  car  when  it 
reached  Its  destination  might  readily  be, detached  and  the  train 
sooner  proceed,  nnd  thus  interstate  as  well  as  the  intrastate  trans- 
portaltion  be  better  effected,  ihe  entire  train,  so  far  as  liability  is 
concerned,  was  an  interstate  train.  .McNeil  v.  Director  General  of 
Railroads   et   al.    (Pa.)    •. 777 

866 — ^M  here  an  employee  of  a  contractor  engaged  in  constructing  a  pier  was, 
at  time  of  injury,  repairing  boiler  on  «  scow,  which  was  a  navi- 
gable craft  in  navigable  waters,  though  used  to  assist  in  the  con- 
struction of  piers,  his  work  was  maritime  in  its  nature  And  within 
the  admiralty  jurisdiction.  McNamara  v.  McHarg-Barton  Co.  et 
al.    (N.   Y.)    744 
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I  t66.     MINORS. 

8<6 — Minor  not  lawfully  employed  cannot  recover  for  hia  Injuries  under  Act. 
— Minor  IS  years  old  ensafed  In  mining  held  "employee"  lawfully 
employed.     In   re   Moody    (Ind.) ; 41 

S66 — "Toung  person"  held  not  lawfully  employed,  precluding  recovery.     Ind. 

Mfrs.   Reciprocal   Ass'n  v..   Dolby    (Ind.)    161 

S66 — Minor   held  Illegally  employed  on  elevator,   precluding  recovery.     Dria- 

coll  v.  Weidely'  Motors  .Co.   (Ind.) 141 

366 — Compensation  Act  does  not  repeal  Child  Labor  Law,  making  it  unlawful 
to  f^mploy  minors  between  the  ages  of  12  and  15  at  certain  danger- 
ous occupations,  nor  are  such  minors  included  in  the  l^rm  "em- 
ployee" in  Compensation  Act,  and  a  contract  of  Insurance  between 
employer  and  insurance  company,  being  presumed  to  be  in  accord 
with  the  law,  cannot  be  extended  to  persons  employed  in  violation 
of  the  laM'.  Galloway  et  al.  v.  Lumbermen's  Indem.  Exchange  et 
al.    iTex.)    .• ^ 804 

I  867.     INDBPBNDBNT   CONTRACTORS   AND   THEIR    EMPLOYBBIb. 

S67 — Claimant's  relation  was  mixed  question  of  law  and  fact.     Brower  v.  W. 

H.    Isgrigg  &   8on(Mich.)    116 

S67 — "Independent  contractor"  and  "employee"   distinguished.     Amalgamated 

Roofing  Co.   v.    Travelers'   Ins.    Co.    (111.) 129 

867— A  corporation  is  liable  for  compensable^  injury  to  a  contractor's  work- 
man.    Chicago  &  E.  R.  Co...  v.  Kaufman   (Ind.) 298 

867 — Doctrine    o^    "Independent    contractor"    no    part   of    act.      McDowell    ir. 

Duer    (Ind.)    : 864 

367 — Sewer    builder   held    foreman    over   Injured    employee,    not    independent 

contractor.      Franks    v.    Carpenter    (Iowa)     874 

867 — Owner   not   liable   for    Injuries   to   employee   of   independent   contractor. 

Mcllvain    v.    Blue    (Kan.) 882 

367 — Where  a  physician  who  conducted  his  own  hospital  had  arranged  with 
the  employees  of  a  corporaltlon  to  furnish  medical  and  hospital 
Rervices  In  return  for  payments  by  the  employees  of  mouthy  assess- 
ments, the  facts  that  compensation  claimant  had  paid  the  aasees- 
menls  and  that  the  corporation  encouraged  the  plan  have  no 
weight  in  (determining  whether  he  was  an  employee  of  thq  corpora- 
tion or  an  independent  contractor — where  claimant  was,  a't  the  time 
of  injury,  skirfdlng  logs  from  a  swamp  to  a  railroad,  under  an  ar-- 
rangen;ent  whereby  he  was  given  a  certain  tract  from  which  to 
skid  the  iog8  and  was  paid  for  those  delivered,  selecting  his  work- 
ing hours  and  assistant,  and  furnishing  his  own  horses  and  selecting 
the  method  of  doing  the  work,  he  was  an  independent  contractor 
and  not  An  employee.  Odle  v.  Charcoal  Iron  Co.  of  AmerVxk  et  al. 
(Mich.)     715 

"867 — ^Apartment  house  manager  held  not  an  "independent  contractor  "liable 
under  act  as  omplo>er  of  janitor.  Fischer  <v.  Industrial  Commission 
(111.)    538 

367 — Truckman  working  with  his  own  team  and  wagon  held  <Hndependent 
contractor,"  and  not  "eniployee"  within  act.  Gallagher's  Case 
( Mass.)    591 

i     868.    CONTRACTS    OF    EMPLOYMENT    MADE    OR    TO    BE    PER- 
FORMED IN  FOREIGN  STATE. 
868 — ^Actl  held   no  part  of  contract  of  employment   between  nonresidents   of 

state.     Darsch  v.  Thearle  Duffleld  Fire  Works  Display  Co.  (Ind.)...  282 

i  S6f.     INJURIES  OCCXJRRING  IN  FOREIGN  STATE. 

869 — Con\pensation  recoverable  for  injuries  ocourring  in  course  of  employ- 
ment in  another  state.     Pickering  v.  Indust.  Comm.  of  Utah   (Utah)     88 

8:$9a-Tennessee  act  held  not  to  preclude  servant  employed  In  Tennessee  from 

suing  in  N.  Carolina.     Far  v.  Baboock  Lumber  St  Land  Co.   (N.  C.)  2S1 

I  870.     INJURIES  ARISING  OUT  OF  OR  IN  COURSE  OF  EMPLOYMENT. 

I  871.     IN  GENERAL. 

871 — ^Words    '<by    accident    arising    out    of    and    in    course    of    employment" 

should  be  liberally  construed.     Empire  Health  &  Accident  Ins.  Ca 

V.    Purcell    (Ind.)     89 

S71 — Compensable  injury   defined.     SIchterman   v.   Kent  Storage   Co.    (Mich.)  421* 
871^-Accldent   must   originate   in   risk   of   smployment.     J.   E.    Porter  Co.   v. 

Indust.    Comm.    (111.)     SSS 

871 — Injury   in   course   of   employment  compensable-^oontributory   negligence 

immaterial. — ^Injury    by   accident    within    act    defined.      CMllhan    v. 

Montgomery    (Pa.)     461 

871 — ''Accident"    within    act    defined.    ,  McNeil    v.    Panhandle    Lumber    Co. 

(Idaho)     842 

871^-Compen8able   "injury"    is   defined.      Scholtshauer   v.    C.    &   L.    Lunch   Co. 

(N.  Y.)    611 

871 — Employee  is  "about  premises"  while  making  exit  on  elevator  at  close  of 

day's  work — "during  the  hours  of  service"  includes  period  of  prompt 

ingress   and    egress.      IJe'nau    v.    Northwestern    Telephone   E^ch.    Co. 

(Minn.) 60« 
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|.t7t.     1  CAU8B  OF  INJURY  IN  OBNBRAL. 

S72 — Accident  arisea  out  of  employment  when  there  It  caueal  connection  be- 
tween  it  and  performance  of  aome  aervice  of  employment. — ^For 
cauaal  relation  to  exiat  between  employment  and  injury,  injury 
need  not  be  one  which  ought  to  have  been  foreaeen  bu^  it  muat  be 
one  which,  after  event,  may  be  aeen  to  hav«  had  ita  origin  in  na- 
ture of  emplojrment.  Empire  Health  St  Ace  Ina.  Co.  v.  Purcell 
dud.)    S9 

S7S — ''Accident"  within  act,  deAned.     General  Am.   Tank  Car.   Corp.   v.  Wei- 

riclc   (Ind.)   • 147 

I  878.  PARTICULAR  CAUSES  OF  JNJURT. 

S78 — ^Employee'a  Injury  by  fellow  workmen   wreatling  held  not  one   "arialng, 
out  of  employn»enf.     Great  Western  Power  Co.  of  California  v.  In- 
1  duat.   Ace.   Comm.    <Cal.)    ; , 7 

S7S — Injury   In   quarrel    with   another   employee   concerning   amount .  of   work 

done  by  each  held  comp^naable.     Payne  v.  Wall   (Ind.) S4 

S78 — ^Injury  by  coemployee  i  in  play  heU!  not  one  arlaing  "out  of  limd  in 
courae  of  employment".  Fed.  Mut.  Liability  Ina.  Co.  v.  Induat. 
Ace   Comm.   of  California    (Cal.)    ..........,.: S 

878 — Death   ot   epileptic   employee,    falling   into   ash    pit   and   receiving   fatal 

burns,  held  compensable.    Rookford  Hotel  Oo.  v.  Indust.  Comm.  (III.)     81 

878 — Workman  dolnir  work  in  normal  and  regular  way.  Vho  auatalned  Ingui- 
nal hernia  in  lifting,  held  to  have  auatalned  "peraonal  Injury  by 
accident",  auch  injury  being  accidental.  Terre  Haute  Malleable  A 
Mfg.   Co.   v.   Wehrle    (Ind.) 88 

878 — ^Injury  to  carpenter  developing  "houaemaid*a  knee"  held  ^'accident", 
ariaing  out  of  and  in  course  of  ejn'ployment".     Standard  Cabinet  Co. 

V.    lAndgrave    (Ind.) 49. 

878-~Poiaonlng  of  hand  by  oontlnuoua  dipping  in  aolutlon  held  not  an  acci- 
dent within  act.     Jefltreyes  v.  Chaa.   H.  Sliger  Co.    (N.  Y.) 288 

878 — ^Injuriea   cauaed    by   uaing    lajnp    contrary    to    rulea,    held    compenaable. 

Kraft  V.  Weat  Hotel  Co.    (Ind.) 1«4 

878 — ^Dlaability  from  diaeaae  contracted  by  drinking  i>olluted  water  tumlahed 
by  employer  held  '"injury"  by  "accident".  W|«muth-Endicott  Co. 
V.    Karat    (Ind.    8«» 

878 — ^Injury    in    personal    altercation    between    employees    not    compenaable^ 

Urak  V.  Morrla  &  Co.    (Neb.)    480 

'878 — ^Injury  in  play   held  compenaable.     Stark  v.   State  Induat   Ace   Comm. 

^(Ore.)     •. '..    445 

878^-InJury  bV  falling  tree  held  within  act.     Merrill  v.  Penaaco  Lumber  Co. 

(I^.   M.)    487 

878 — Where  an  employ«M>  suffering  from  a  nervous  condition  caused  by  sul- 
phuric acid  fumes  accidentally  let  a  radiator  slip  through  a  hole 
in  the  floor,  and  it  fell,  striking  a  fellow  employee  and  the  former 
ihe.'eby  received  a  shock  causing  a  delirious  condition  ffom  which 
he  died  within  two  weeks,  held,  that  death  retmlted  from  an  acci- 
dent within  the  Act.  Klein  et  al.  v.  Len  H.  Darljng  Co.  et  al. 
(Mich.) 707 

Z19 — ^Where  cook  employed  in  hotel  kitchen  stepped  out  to'  get  air  and  was 
injured  by  a  track,  and  it  was  shown  that  fhe  kitchen  was  always 
warm,  and  it  waa  neceraar}*  for  employeea  to  atep  out  and  get  air. 
there  was  a  causal,  connection  between  the  employment  and  injury 
Justifying  recovery.     Patten  Hotel  Co.  v.  Milner  (Tenn.) 780 

878 — ^Dependents  of  a  forKcr,  killed  by  hot  metal  emptied  on  him  fitom  a 
floor  above  hlu  employer's  place,  while  he  was. on  his  way  "to  top 
out  some  work"  at  12:o5  p.  m..  held  entitled  to  compensation:  de- 
ceased having  been  brought  by  the  conditions  of  his  work  within 
the  zone  of  special  danger.     Baudassl  v.  Molla  et  al.  (N.  Y.) 741 

878 — ^Accident  to  employee  who  fainted  and  fractured  akull  aa  the  result  of 
inocul.'«tion  which  he  waa  induced  to  undergo  by  employer,  held  to 
havo  arsen  out  of  employment.  Freedman  v.  Splcer  Mfg.  Corp. 
(X.   J.) 788 

878 — Injury  from  atreet  risks  held  compensable — injury  to  chaufTc  -  stabbed 
by  msane  peison  held  compensable  as  resulting  from  street  risk — 
that  street  risk  la  common  to  all  does  not  defeat  compensation. 
Kats  V.   A.  Kadnnfi  A   Co.    iN.   Y.)    . , 620 

878 — ^Murder  of  waitress  by  reJ*»ctAd  coemployee  held  not  "arising  out  of  and 
m  the  course  of  employment."'  8choltshauer  v.  C.  &  L.  Lunch  Co. 
(N.   Y.)    618 

878 — Injury    by    assault   in    courne    of    employment    held    compensable — Injury 
by  aatault  hold  to  be  one  ^'arising  t>ut  fof  "or  in  the  course  of ^em- 
nloyment"    vithin    act.      Zygmuntowicz   v.    American    Steel    &,    Wire 
Co.    (Mass  >    606 

878— -Injury  caused  by   hor«p  p'oy  of  fellow  employees  held  not  one   "arising 

out  of  employment"  within  art.     Lee's  Case    (Mass.) 6DS 

878 — Injury   in    fight   between    other   employees    held   not   one    "arising   out   of 

emp'oyment"    >vl(hln    act.      Gavro's    Case    (Mass.) 597 

878 — Death  Df  as.saultcd  fmpIo>ee  held  within  Act.     Broadbenfs  CMe  (Mass.)   67» 

873 — Causal  relation  hoiwopn  employment  and  Injury  In  flght  essential  to 
compensation — •hooting  cf  foreman  by  employee  In  dispute  over 
docking  held  oomoensah'c.     Taylor  Coal  Co.  v.  Indust.  Comm.    (HI.)  557 
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I  874.  INJURY  AS  PROXIMATB  CAX78B. 

S74 — ^Death  by  fall  caused  by  anconscioaaii«M  due  to  dl9MS«  te  h«ld  wttiilB 

Act.     aoni«r  V.  Chasft  Compaiiles,  Inc.    (CoBn.) tCS 

874 — DlMkblUty  compensable  though  Increased  br  Intenreninc  causes — loss  of 
lev  by  spread  of  Infieiotloa*  after  treatment  Of  Injury  htttd  oom- 
pensablew     Olessek  t.  Ford  Motor  Co.    (Mich.) '. 411 

I  S7S.    — ^  8COFB  OF  BMPLOTMBNT. 

(1).  In  ccaeral. 
875(1) — ^Injuries  durrny  disobedience  of  orders  held  not  compensable.     Jenc- 

zeWski  V.   Aluminum  Co.    of  America   (N.   T.)    ttl 

875(l)^Workman    using    pathway    along    railroad    track    held  ^within    aM. 

Peterson  v.   O'Nell    (Minn.)    :...^ IPS 

876(1) — ^Injury  to  gardener  in  stopping  zunaway  team  h«ld>  within  act.     8e4>o 

\  V.  Llbby,  McNeil  A  Llbby   (Mich.)    ^ IM 

878(1) — ^Deaith    of   custodian   shot   while   selling   gasoline    withodt    authority 

held  not  within  act.    Chicago  &  A.  R.  Co.  v.  Indust.  Comm.  (111.) . .  ISS 
875(1) — ^Injury  to  engineer  voluntarily  assisting  in  removing  «wall  not  within 

act-   Wilson  v.   Dakota  Light  &  Power  Co.   (8.  D.) 4et 

876(1) — ^Injury  to  salesman  aiding  fellow  travel«lr  not  within  act,     Slchter- 

man  v.   Kent  Storage  Co.    (Mich.)    %,* 4S1 

875(1) — &' Accident"' 'Occurring   while  quenching  thirst   is   within  act.     Was- 

muth-Bndicott  Co.   v.  Karst    (Ind.)    > Stf 

876(1) — ^tn juries  to  salesman  reporting  sales  held  compensable^     J.  B.  Porter 

Co.    V.    Indust.    Comm.    (III.) SSS 

876(1) — ^Injury  while  awaiting  transportation  from  employer's  premises  held  '. 

withm   act.     Callihan    v.   Montgomery    (Pa.) 4te 

875(1) — Employee's   violntlon   of   order .  to  use   the  street   car   in   reaching   a 
V  depot  to  which  he  was  sent  to  mail  a  tetter  on  a  train  did  not  take 

him  out  of  fhe  sphere  of  his  employment.    Republic  Iron  St  flteel  Co. 

V.    Indus.    Ctomm.   et   a!.    (111.) €€€ 

375(1) — Servant,   who  fell  Into  a  reservoir  and  was  drowned   wiiile  washing 

up^  prepamtcry  to  going  home  according  to  cust«ipt&,  died  as  the  re- 
sult of  accident  "arising  out  of  and  in  the  course  of  employment.'* 

Tennessee  Chemical  Co.  v.  Smith  et  ux.   (Tenn.) 788 

876(1) — Injury  while  u#ing  beam  as  foofpi^th,  held  not  to  "arise  out  of  em- 

ployment.'*     Hurley's  Case   (MasO 886 

(8).  Injury  reoolTed  whlls  going  to  or  from  work. 

876(8) — ^Injuries  to  insurance  collector  on  street  held  due  io  risk  of  em- 
ployment    Empire  Health  &  Ace  Ins.  Co.  ▼.  Puroell  CInd.) 88 

876(8) — ^Injury   while   leaving  place  of  work   held   compensable.      Payne-  ▼. 

Wall.  (Ind.)    *... 84 

876(8) — ^Injury  to  seamstress,  not  employed  on  premises,  injured  while  en- 
tering building,  was  not  employee  within  act.  Ross  ▼.  Howieson 
(N.  Y.)   ...., 848 

876(8) — ^Injuries  to  an  employee  going  home  on  train  furnished  employer  by 
railroad  Is  held  compensable.  American  Coal  Mng.  Co.  t.  Oreii- 
shaw   (Ind.) \. 881 

876(8) — Cessation  of  employment  within  Act  is  a  question  of  fact.     Weru 

♦v.    Reynolds    (Ipd.)    889 

878(3) — ^Whether  injury  was  within  act  is  question  of  ftet.    J.  B.  Porter  Co, 

V.    Indust.    Comm.    (111.)    486 

376(3) — ^Where  the  manager  of  a  store  who  was  paid  a  weekly  wage  and 
commissions  and  who  was  required  to  take  home  each  night  money 
received  after  banking  hours,  was  injured  in  a  street  accident 
while  taking  the  money  home  by,  the  usual  routes  pursued  to  avoid 
danger  from  .holdups,  the  injury  w.\s  compensable.  (Hifton  v. 
Kroger  QrocerV  A  Baking  Co.  et  al.   (Mich.) e»7 

376(3) — Injury  while  ridlnir  to  work  on  pass  held  not  compensable  as  <*arlsing 
out  of  employment."  Tallon  v.  Interborough  Rapid  Transit  Co. 
(N.    £.->    \ r... 116 

876(3) — Injury  in  elevator  while  leaving  work  held  compensable.     Lienau  v. 

Northwestern    Telephone    Kzch .    Co.    (Minn. ) '. CM 

875(3) — Injury  received   while  going  to  time'  clock  held  received   In  •'course 

of  employment"    within   act.    *  Lee's  Case   (Mass.) 6lt 

,  876.     NATURB  OF  INJURY. 

(1).     In  general. 

(3).  Disease  in  general. 

876 (3)i— Rule    as  •  to    compensation    for    injury    aggravating    d'  .*ase    stated. 

Springfield  IMst.   Coal  Mining  Co.   v..  Indust.   Comm.    (111.) 38 

376(3) — Compensation    held    recoverable   for  'death   from   disease    accelerated 

by  accident.     General  Am.  Tank  Car.  Corp.  v.  Welrick   (Ind.)....«.  147 

876(3) — Compensation  recoverable  f6r  entire  disability  from  dls^MO  aggra- 
vated by  injury.    Piny  on  Queen  Mining  Co.  v.  Indust  Comni.  (Utah)  478 

876(3) — Pre'cxistlng  disraffv  does  not  preclude  compensation.   .  Central  la  Coal 

Co.   v  .Indust.   Comm.    (III.)    *. » 566 
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S76(2) — De&th  from  hnart  failure  held  not  compons&blo  as  resulting  from* 
Injury  by  "accident"  within  act."  Ruach  v.  LiOulavlUe  Water  Co. 
(Ky.) 676 

f  S77.     DBFBN8B8  TO  CULIM8   FOR   COMPBNSATION. 

f  STt.     IN  GBNSRAL. 

i     S79.  misrepresentations' BY  EMPLOYEE  IN  OBTAINING  EM- 
PLOYMENT. 

I  SSf .     WILLFUL  MISCONDTICT  OF  EMPLOYEE  Ilf  GENERAU 

S80— Painter  working  on  staffing  when  subject  to  unconsciousness  held  not 
willful  and  serious  misconduct  within  Act.  Gonler  v.  Chake  Com- 
panies, Inc.    (Conn.)    : JSt 

S  to— Injury  in  play  held  compensable.     Stark  v.   State  Indust   Ace.  Comm. 

(Ore.)    , 441 

S80 — ^Mere  negligence,  houever  great,  is  not  "willful  mteconduct,"  precluding 
recovery,  but  employee  Is  guilty  of  mlsconduot  where  such  conduct 
occasioning  the  .  injury  is  of  a  quasi  criminal  nature  involving  in- 
tentional doing  of  something  with  knowledge  that  It  Is  dangerous, 
and  with  wanton  disregard  of  consequences  coal  miner  guilty  of 
misconduct  w)iere  he  Juxy4»ed  across  the  pit,  instead  of  walking 
along  path  provided  therefor,  in  violation  of  statute.  Forfin  et  at 
V.  Beaver  Coal  Co.   (Mich.)    -. 701 

I  SSL    — »-*  INTOXICATION. 

•  ttS. SATISFACTION  OR  RELEASE. 

SS2 — Though  Department  of  Labor  is  not  a  ooort,  its* approval  of  ^ntaot 
for  compensation  between  employer  and  employeOb  on  which  Judg- 
ment «r.ay  be  entered  without  notice,  cannot  be  attacked  on  the 
ground  of  fraud  in  a  collateral  proceeding  by  the  employee  againM 
the  wrongdoer,  but  the  agreement  may  be  impeached  In  a  direct 
proceeding  in  equity.  Smith  v.  Port  Huron  Gas  Sb  Eloctric  Co. 
(Mich.) 710 

Oi)  OOMFBMtATIOM. 

I     S8S.  .  ACCIDENT    OR    INSURANCE    FUNDS.    AND    CONTRIBUTIONS 
THERETO; 

att — ^New  election,  designation  and  approval  are  not  neosvary  on  charge 
of  insurers— change  must  be  to  company  authorised  to  carry  risk- 
must  be  insured  in  single  company — bMmrer  is  not  liable  after  eaa- 
«el]atioii  where  employer  has  procured  other  insurance.  Gratopp 
▼.  (?arde  Stamping  *  Tool  Co.  XMIch.) 188 

888 — State    treasurer    mast    obey    directions    to    invest    oompensation    fund. 

Strong;  State  Tree*'*  .▼•  Indust.  Comm.,  State  of  Qolo.   (Colo.) 618 

f  884.     AMOUNT  AND  COMPUTATION  OF  AWARD. 

I  886.  DISABILITY  BENEFITS. 

(1).  Ill  general. 

186(1)— "Average  weeklf  wace"  of  claimant  defined.  UUh  Fpel  Co  ▼.  In- 
dust. Conun.  of  Utah  (Utah.X.  >• *1 

386(1) — Statutory  wa^  basis  of  compensation  held  to  ap^lly  only  to  death 

benefits.     Crisco  v.  Bdgewater  Sawmills  Co.    (N.  Y.)    , 881 

8i6(l):— Eamihgs  from  Increase  o0  pay  are  not  considered  in  determining 
extent  of  partial  incapacity.  Kanawha  Fuel  Co.  ▼.  Indust.  <}omm. 
(111. )    18T 

886(1) — ^An  fiijury  Incapacitating  an  employiee  for  a -particular  employment 
does  not  entablish'  his  rtght  to  compenstfUon,  if  the  injured  member 
could  fulfill  in  a  reasonable  degree  its  normal  functions  in  any  em- 
ployment for  whlph  claimant  was  fitted.  McNamara  v. .  MoHarg- 
Barton  Co.  et  al.   CN.  T.) 744 

88&(D — Award  based  'on  depreciated  earning  capacity  valid.     Centralia  Coal 

Co.    V.   In4|ust.    Coram.    (111.) i ..... .  680 

(8).  — ^  ihjljiry  to  arm.  band,  or  finger. 
886(8) — Compensation   recoverable-  for  permanent  injury  .to  nerve  impairing 

upward  motion  of  arms.     Knight  v.  Ferguson   (N.  Y.) 8i 

(8).  —  Injury  to  leg  or  foot. 
.(4).  •~^-  Loss  of  arm.  hand.  Or  finger. 
(6).  ToUl  disability. 
886(6) — "Total  disability*'  within  act  defined.     McNeil  ▼.  PanhandU  Lumber    • 
Co.   (Idaho)    : ;...;....  848 

(8).     '       Loss  of  arm.  hand,  or  finger. 
886(0) — Compehsatien  allowable  for  loss  of  finger  stated.     Ulaski  w.  Morris 

A   Co.    (Neb.)    •. 01 
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CT).  — ^  LoM  of  if  or  foot. 
(S).  Partial  dlMbllity. 
(9).  — —  LoM  of  or  lajurjr  to  oyo. 
886(9)— Percontaffa  of  Iom  of  y|«lon  la  qnestton  of  fact  for  board.     Torpla 

V.  St.  tleffla  Paper  Co.   (N.  T.)^ Hk 

(10).  — —  InjUTT  to  arm.  hand,  or  floffor. 
(11).  Permanant  v^laablUty. 
S8S(11) — Compensation  la  held  properly  awarded  for  permanent  partial  dla- 
.  ability  for  loot  of  capacity  from  aepticcemia.     Bucyma  Co.  ▼.  Rela- 

'  iiUrer  (Ind.) : Stf 

886(11) — Compeneation  for  60  p4r  cent  permanent  disability  not   limited  to 

$1,600.     In  re  Swarts   (Ind.)    St4 

885(11) — Wh^e  workman  sulTers  permanent  partial  disability,  compensation 
for  wbich  is  not  definitely  prescribed  by  statutory  schedule,  rule 
for  defcerminlnff  it  is  to  make  a  computation  of  60  per  cent  of  ihe 
difference  in  his  weekly  earning  capacity  before  and  after  injury 
for  elffht  years:  and  if  this  results  in  any  sum  less  than  a  mini- 
mum of  $6.00  per  week  for  eight  years,  such  minimum  should    be 

awarded.      Emry   v.    Gripes    (Kan.) , 684 

886(11) — ^When  it  appears  that  workman  suffers  the  loss  of  both  hands  or 
both  feet  or  both  ler*  or  both  eyes  or  any  two  theroof,  or  the  per- 
manlent  loss  of  the  use  of  such  members  he  cannot  be  denied  com- 
pensation provided  in  the  .act  because  he  obtains  employment  at 
better    wages    at    a    t&sk    which    he    is    able    to   perform.     Superior 

Smokeless  Coal  A  Mining  Oo.  et  a1.  y.  Bishop  et  al.    (Okla.) 7i« 

885(11) — The  test  of  the  right  to  axi  award  is  not  limited  to  the  loss  of  earn- 
ing   power   in    the    Industrial    world.      Cameron    Coal    Co.    et    aL    ▼. 

Dunn   et  al.    (Okla.)    : 761 

885(11) — Minimum  contpensation  held  proper.  Duncan  v.  Kansas  City  Pack- 
ing   Box    Co.    (Kan.) 570 

(11 U).  lioss  of  or  injury  to  eye. 

886  (11 H) — One-eyed  workman's  loss  of  eye  held  compensable  as  permanent 

loss  of  one  eye.     Steyens  y.  Marion  Mach.,  Fdry.  Sk  Supp.  Co.  (Ind.)  164 

385(11^) — No  award  of  compensation  can  be  made  for  an  injury  resulting 
in  a  loss  of  vision,  which  may  be  coirected  or  supplied  by  the  use 
of  glasses.     McNamara  v.  McHarg-Barton  Co.  et  al.    (N.  Y.) 714 

(IIH).  LoM  of  or  injury  to  ear. 

(18).  — ' —  Loss  of  arm,  hand,  or  finger. 

886(12)— tA ward  for  loss  of  fingers  held  proper.     In  re  Hart  (Ind.) 878 

886(18) — ^lioss  of  parts  of  fingers  compensable  as  partial  loss  of  use  of  hand. 

Indust.  Comm.  v.  Oen'l  Ace.;  Fire  ft  Life  Assur.   Corp.   (Colo.) tS7 

385(12) — ^An  employee  compensiated  for  loss  by  amputation  of  half  <^  thumb 
and  the  third  and  fourth  fingers  is  entitled  to  further  compensa- 
tion for  partial  disability  on  showing  that  the  inability  to  earn  as 
great  a  wage  as  when  Injured  was  due  to  the  results  of  the  accident 
on  the  two  rumaining  fingers.  Webbeor  v.  Dort  Motor  Co.  et  al. 
(Mich.)    f 725 

885(12) — Loss  of  thumb  pot  compensablo  as  loss  of  finger.     Doris  v.   Jam^ 

Butler.    Inc.    (N.    Y.) 624 

385(12) — Loss  of  fingers,  bet  ween  middle  Joint  and  finger  tip  held  not  com- 
pensable as  a  se\'erance  "at  or  above  the  Second  Joint" — hand  held 
not  incapable  of  use  within  act.     Ramondetta's  Case   (Masa) 691 

(18).  —  Injury  to  arm,  hand,  or  fingeV. 
*886U8) — ^Whcre  permanent  partial  disability  tio  hand  is  only  equivalent  to  50 

per  cent  to  75  per  cent  of  the  total  loss  of  the  hand  or  a  total  Iom  . 
of  Its  use;  compensation  for  such  in.lury  cannot  be  awared  by  ap- 
plying statutory  schedule  of  allowance  prescribed  for  total  loss  of 
hand  or  total  loss  of  its  use;  nor  does  statute  permit  compensation 
to  be  basiid  on  a  proportionate  amount  of  such  scheduled  allowance* 
for  the  total  loss  of  the  hand.     Emry  v.  Crlpes  (Kan.) €84 

(14).  —  InJUTT  to  leg  or  foot, 

(16).  Temporary  disability. 
885(15) — An  injured  employee  unable',  to  do  his  regular  worK  but  who -could 
and  did -do  other  work,  was  not  entitled  to  an  award  for  full  com- 
nensation.     McNemey  v.  Heller  et  al.   (N.  T.) : 747 

(|jl)«  Expenses   of   medical   or  snrgical   treatment,   and   surstng. 
886(16) — ^Insur%r  was  not  liabe  for  services  of  masseuse  not  rendered  under 

physl^an's   direiotlon.      Golden's   Case    (Mass.)    68 

886(18) — Hospital     services    within    act    de(\:ned. .  .Southern    Surety    Co.    v. 

Bealrd    (Tei^.) 252 
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(17).  D«Aaotions  or  set-offs,  and  duty  of  cUlmant  to  rodvco  loM. 

S8S(17) — Claimant  with  permanent  disability  Impairing  his  earning  power  Sn 
his  -occupation  yvlU  not  be  denied  compensation  because  of  refiusal 
to  acc^t  work  offered  by  ecnployer  at  former  wage.  Knight  v. 
Ferguson    (N.   T.)    «i 

88S(17) — Act  does  not  require  applicant  to  continue  to  work  if  it  will  cause 
him  to  continuously  nuttew^  serious  discomfort  and  pain. — Basis 
upon  which  pension  is  fixed  held*  properly  determined  by  taking 
four  thnes  annua!  wage  without  deducting  amount  that  had  been 
paid  applicant  as  compensation.  Jollet  ft  E.  Traction  Co.  v^  IndtjUt. 
Comm.     (III.)     M 

S86(17) — ^Deduction   for  medical   treatment  given  claimant   held  question  for 

trial  court     Mulhall  v.  Nashua  Mfg.  Co.    (N.  H.)    Ut 

886(17) — Claimant's  negligence  in  not  seeking  medical  treatment  for  disease 
revived  question  of  fact.  Pinyon  Queen  Mining  Co.  v.  Indust. 
Comm.    (Utah) .• 478 

886(17) — Payment  before  award  is  to  be  credited  on  award.     Indust  Comm. 

V.  Oen'l  Ace,  Pire  A  Life  Assur.  Corp.    (Colo.) 137 

(It).  —  Submission  to  snrgical  operation. 

385(18) — Compensation    not    defeated    by    refusal     to    submit    to .  operation. 

Bronson  v.  H;»rri«  Ice  Cri  am  Co.,  Inc.    (La.) 677 

385(18) — Commission  re':)ulred  to  decide  question  of  claimant's  duty  to  sub- 
mit to  treatment.     Pocahontas  Mining  Co..  v.  Indust.  Comm.   (111.)..   540 

(19).  Excessive  award. 

(20).  Commutation  of  payments  and  award  of  gross  sum. 
386(20 — ^Award   of  weekly  pairments  authorized  on  reconsideration   of  claim. 

Dolen  v.   Muncle  Sand  Co.    (Kan.)    .• lOt 

385(20) — Weekly  award  for  fixed  period  for  partial  disability  held  unau- 
thorized as  lump  sum  allowance.     Anderson  v.   Lynch   (Conn.) 110 

385(20) — Coi^mutation    of    cayment    disapproved.      Troxcll    v.    Morris    &    Co. 

(Neb.) <11 

I   S8t.     DEATH  BENEFITS. 

(1).  In  general. 
386(1) — ^Award   for   death   of  employee    leaving  a   resident   sister   and   non. 

resident    alien    parents    held    in    accord    with    statutory    provisions. 

Passim   V.   Aberthaw   Const.    Co.    (Conn.) 274 

•886(1) — Parents,  who  were  partial  dependents  of  a  minor  son,  were  entitled 

to  compensation  for  a  period  extending  beyond  minority.     Tennessee 

Chemical  Co.   v.  Smith  et  ux.    (Tenn.) 785 

886(1) — Amount  of  compensation    to   partly   dependent   persons   discretionary. 

Indast.    Comm    v.   Dralce    (Ohio)    684 

(2).  Deductions. 

886(2) — Act  providing  that  should  the  employee  die  from  injury,  "the  period" 
during  which  compensation  shall  be  payable  to  his  dependents  shall 
be  reduced  by  the  period  during  which  compensation  was  paid  to 
him  In  his  lifetime  .applies  to  the  widow,  but  has  no  application  to 
the  surviving  children.  Nupp  v.  Estep  Bros.  Coal  Mining  Co.  et 
al.     Pa.)    770 

(4).  Commvtatlon  of  payments  and  award  of  gross  sum. 

386(4) — Where  plaintiff,  15-year-old  boy.  employed  to  clean  out  combusMon 
chamber  of  furnace  with  a  long-handled  shovel,  crawled  Into 
chambor  and  was  Jn.iured  when  water  was  thrown  on  hot  cinders," 
defendant's  negligence  In  falling  to  warn  plaintiff  of  the  danger  was 
a  question  for  jury.     I>uncan  v.   Iowa  Ry.  &  Light  Co.    (Iowa) 671 

886(4) — On  the  facts  stited,  there  Is  shown  a  case  in  which  hardship  would 
result  from  the  payment  of  weekly  compensatio<n,  so  that  an  order 
requiring  payment  of  compensation  in  a  .lump  sum  as  authorized 
was  proper.     Texas  Kmployers*  Ins.  Ass'n  v.  Boudreaux  et  aJ.   (Tex.)   801 

886(4) — Commuted  coriff'tjsritlon  to  widow  on  remarriage  for  benefit  of  her- 
self, and  mifor  children.  Ferdlsko  v.  w.  F.  Trimble  &  Son's  -Co. 
(Pa.) C48 

(6).  Apportionment  of  payments. 
886(6)— ^-Depend en ts  of  more  than   one   class  may  take   compensation.     Mar- 

cum  V.  Hlckle   (Tenn.)    77 

I  387.     DOUBLE  COMPENSATION. 

88T— Award  for  permanht  partial  disability  cannot  Include  award  for  tem- 
porary total  disability  where  temporary  disability  relates  solely  to 
condition  resulting  In  parmanent  disability.  Standard  Cabinet  Co- 
V.   Landgrave   (Ind.) ; 

287 — Compensation  allowable  for  temporary  total  disability  and  for  perma- 
nent partial  loss  stated.  Poast  v.  Omaha  Mer.  E:xpress  &  Trans. 
Co.    (Neb.) 427 
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887 — The  CommiMlon  Is  a  creature  of  the  statute  and  net  jurladtctlon  Is  oob> 
f erred  except  as  the  statute  oaafers  It;  but,  whenver  the  granted 
powers  are  discretionary  within  reasonable  limits,  then  the  Act  per- 
mitting of  liberal  construction,  applies  with  tal\  force.  '  WardweU's 
Case  (Me.)    % Ctl 

887 — Statute,  construed  and  held  to  authorise  Commission  toi  award  emplosree 
compensation  for  permanenrt  disfigurement,  although  employee  had 
been  awarded  compensation  for  loss  of  an  eye— Commissioa  must 
consider  to  what  extent  loss  of  eye  has  contributed  to  dlsflcurement 
of  injured  employee.  Jn  determining  proper  amount — ^where  Injured 
employee  has  been  compensated  for  specific  injury,  he  is  liot  entitled 
to  compensation  acain  for  such  Injury  as  constitutinc  part  of  dis- 
flffuiement.     Seneca  Coal  Co.  et  al.  v.  Cartier  et  al.   (Okla.^ TI7 

I     888.     PERSONS  ENTITLED  TO  COMPENSATION  FOR  DEATH  OP  BM- 
PL.OTEB  (DEPENDENTS). 

888— Child  Ilvlnff  with  divorced  mothcrr  who  supported  her  held  not  "de- 
pendent" entitled  to  compensation  for  father's  deia%h.  Stephens  ▼. 
Stephens    (Ind.)    «..«. 86 

888— Compensation  to  dependent  parents  not  measured  by  extent  of  depend. 

enqy.     Harris  v,  C^aloasleu  L«nc  I^eaf  Lumber  Co.   (La.) •  fT 

888 — ^In  order  to  be  "dependent^  parent.  It  is  aot  necessary  for  an  old  and 
crippled  parent  to  exanst  all  resources  of  his  life's  work,  and  face 
;  dependent  old  age.     Lumbermen's  Reciprocal  AssTn  v.  Warner  (Tex.)    8t 

888 — Mother    held   dependent    within    law.      Smith    y.    MacArthnr    Brosi    Co. 

(N.   T.)    : Tf 

.  888 — (Hilld's  riffht  to  compenSaUon  held  not  dependent  on  lecal  liability  for 

support.     Federal  Mut.  Llab.  Ins.  Co.  v.  Indust  Ace.  Comm.   (CaL)  181 

888 — ^Posthumous  child   held  entitled   to   compensation  as  dependent.     Kins 

y.  Peninsular  Port.   Cement  Co.    (Mich.) 1*8 

888 — Sister   Uvlnff   apart  from  single  brother  held   dependent.     Passlnl  v. 

Aberthaw  Const   Co.    (Conn.) , 8T4 

888— Claimant,  not  leffitlmatia  wtfe^  Is  held  as  not  entitled  to  compensation 

as  Burvlyinr  widow.     .Green  v.   Green    (Tex.) , S8C 

888 — ^A  child  becoming  18  between  time  of  parents'  Injury  and  death  is  not 

conclusively  presumed  dependent     Ressl's  Case   (Mass.) 8tS 

888 — ^Intent  to  adopt  established  construction  of  words  held  presumed.     Klrk- 

ley  .V.  General  ^klnff  Co.   (Mich.) *H 

888 — ^Dependency  within  act  question  of  fact — ^not  proved  by  llabllty  to  sup- 
port— not   negatived    by   non-support     Merrill    ▼.    Penasco   Lumber    _ 
Co.   (N.  M.) 4»T 

888 — ^Where  widow  receiving  compensation  remarries  and  becomes  entitled  to 
two  years'  compensation  in  one  sum,  the  increase  oC  the  compensa- 
tion due  the  deceased's  children  to  15  per  cent  of  his  wares  un- 
der stattite^  provldiTiff  for  such  Increase  to  take  effect  "at  the  tlnM** 
of  the  death  of  the  surviving  wife,  is  effective  from  her  deatlu 
thougrh  she  dies  within  the  two  years  after  her  remarriage  for 
whi«h  she  has  received  a  lump  sum.  Vaughn  v.  Buena  Vista  OU 
Co.   et  al.    (N.  T.) T*« 

888— Common-law    '*marrlage"    held    within    Act      Woodward    Iron    Co.    v.* 

Bradford    (Ala.) *H 

888 — ('Dependent    parents"    T«lthln    act    includes    those    parUaUy    dependent 

Miller's   Indeoi:   Underwriters   v.    Green    (Tex.)    •<• 

888 — Compensation    as    "total    dependents"    Justified;    "partial    dependents." 

Peterson   v.   InJutt   Ace.    Comm.    (Cal.) •  ••• 

888H  

888%— Assignment  of  award  "paid"  by  assignee  held  invalid.     Padfle  Elea 

Ry.  Co.  v.  Commonwealth  Bonding  Sk  C^as.  Ins.  Co.  «^al.) 880 

I  888.     SUBROGATION  TO  RiaHTS   OF  INJURED   EMPLOTBE. 

889 — ^Parents  of  employee  are  dependent  on  him  If  dependent  on  him  for  aid 
in  supporting  other  children  who  are  dependent  nponi  them  for  sap* 
port.     Harris  v.  Calcasieu  Long  Leaf  Lumb«r  Co.   (La.) 6* 

889 — ^Where  employee  was  killed  by  third  person,  personal  representative  of 
deceased  could  not  Maintain  action.  McNaught  v.  Hinea,  Dtr.  (Mta. 
of  R.  R.    (III.)    1» 

889 — Approval  by  the  Department  of  Li  or  of  a  contract  for  compensation 
entered  into  by  the  employer  and  the  employee  precludes  the  em- 
ploye6  from*  proceeding  against  n  third  party  for  negligence  and 
transfers  such  right  to  the  employer.  Smith  ▼.  Port  Huron  Gas  A 
Electric  Co.    (Mich.)    . .' , ^i> 

I  890.     PAYMENT  OF  COMPENSATION. 

I  ttl.     PERSONS  LIABLE. 

I     891 U.     PAYMENT   OF   COMPENSATION— INTEREST    OF   DEFERRED 

PAYMENTa 

I  891%.  PENALTY  FOR  DEFAULT  OR  DELAY. 

891 H — ^Violation    of    act    is    punishable    as    misdemeanor    under    penal    law. 

People  v.   Donn(»ny    (S.  T.) «2* 
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I     S9S  AUDIT    OF    CLAIMS    XNCURRBD    OR    PAID    BY    BOARDS  •  OR 

COMMISSIONS. 

I  ttt.    — >-TBRMINATION  OP  FAYMENTS. 

I   StS%.  PRIORITIES. 

4  S9SH.  :  MEDICAL.  ATTENDANCE  AND   SERVICE& 

198  H — ^Employcrr  h«Id  not  «atltled  to  complain  of  want  of  notlco  of  naces- 

■Ity  for  medical   #ld  raqulred   by.  Act.     B.ucynis  Co.   v.   Relalnror     ' 
(Ind.) , ««i 

(C)  PBOOXBDINGS. 

I  S94.     NATURE  AND  FORM  OF  REMEDY. 

i  894^.     ABATEMENT  OR  SURYIVAL.. 

394  H — Cauae   of  actloo    airalnat  wrongdoer   for   compantabla  Injuries   within »• 
Texaa  statute  not  abated  by  employee's  deatb.     Orange  Ico,  lAght 
St  Water  Co.  y.  Tex&s  Comp.  Ins.  Co.   (U.  B.) 487 

I  89S.     WHAT  LAW  GOVBRNS.  . 

S95-^To  recover  under  federal  Act  employment  in  interstate  cosunerce  must 
be   shown. — ^Injured   servant   enlar^ng   old    turntable   bold   not  en- 
ffacod    In    "Interstate   commerce"    under   fedexal    Act.      Se«v«r   v. 
Payne   (N.   Y.) «7 

995 — ^Enracement  in  Interstate   commerce  is  question  of  fact.     Williams  ▼. 

Southern  Padfle  Co.    (CaL)    ....*. 108 

896 — ^Where  an  employoe  of  a  contractor,  enir&ffod  in  constru'ctinv  a  pier  was, 
at  time  of  Injury,  repairing  boiler  on  scow,  whbch  was  a  navigable 
craft  in  navigable  waters*  though  used  to  assist  In  the  construction 
of  piers,  his  work  was  maritime  in  Its  nature  and  within  the  ad- 
miralty jurisdiction.  McNamara  v.  McHarg-Barton  Co.  et  al. 
(N.  Y.) ,.    744 

895 — Where   an   interstate    train   was   being   cut   so    that    each    csir   when   it 
reached  its  destination   might   readily    be    detached   and    tha   train - 
sooner  proceed,  and  thus  interstate  as  well  as  th^  intrastate  trans-  ' 
portatlon  be  better  efTected,  the  entire  train,  so  far  as  liability  is . 
concerned,  was  an  Interstate  train.     McNeill  v.  pirector  General  of 
Rai:roads  et  a.'.   (Pa.) * 777 

I  898.     JURISDICTION  OF  COURTS. 

I  897.     BOARDS  AND  COMMISSIONS. 

897 — Commission  1«  merely  administrative  tribunal.     Conner's  Case   (Ma.)...  176 
897— Board  has  limited  powers.     Darsch  v.   Thearle  Duffleld  Fire  Works    . 

DispU7  Co.    (Ind.) » 288 

i  897 H.     REPORTS  OF  ACCIDENT. 

f     898.     NOTICE   OF^fitftTRY   OR  CLAIM,   AND  DEMAND   FOR  COMPEN- 

SATIONT 
898— Compensation  dependent  on  timely  notice  of  accident.     Black  Diamond 

Collerles  ▼.   Deal    (Tenn.) 79 

'SfS — Claim  held  subject  to  short  limitation  Instead  of  extended  Imitation  in 

event  of  employee's  return  to  employment.     Swift  4k  Co.  .v.  Indust. 

Comm.    (Hi.)    .^. 88 

898 — Award  against  Amployer  appearing  without  formal  application  and  no- 
tice held  valid.     Utah  Fuel  Co.  v;  Indust.  Comm.   of  Utah   (Utah.)     91 
898 — Delay 'in  giving  notice  did  not  bar  right  to  any  part  of  compensation. 

In  re  Troutman.     In  re  Kirk   (Ind.) .'.: , 144 

t9| — ^Mltior,   claimant,   is  not  dependent  exempt  from   limitations — notice  of 

MiJury  and  calm  ar«  essential.     Beagle  v.  GrofT  (N.  Y.) 288 

898 — Stat^  treastirer's  right  to  alloiwance  under  act  not  bared  by  failure  to 

file  claim.     Cook  v.  West  Side  Trucking  Co.    (N.  Y.) 888 

898 — ^Nottce  of  injury  and  certificate  of  necessity  for  medical  treatment  held^ 

waived.     Southern  Surety  Co.  v.   Beaird    (Tex. ) 2SS  ' 

898— -Petition  for  compensation  held  barred  by  time  limitations.     Lefmelin's 

Case  (Me.)    ' 182 

898 — Claim  held  within  enlarged  limitation  of  act     Donovan  v.   Duluth  St. 

Ry.   Co.    (Minn.)    , 804 

898 — cnakn  is  not  barred  by  limitations  if  employer  is  not  prejudiced — no- 
tice  of   accident    Is   sufficient   claim — limitation    in    act    is    for   em« 

ployer's  benefit— compensation   is   computed   from  date   of  estoppel. 

Mulhall  V.   Nashua  Mfg.   Co.    (N.   H.)    211 

898 — CHalm  held  barred  by  failure  to  give  notice.     Indust.  Comm.  v.  Peppas 

(Colo.)    , 889 

898 — ^Finding  of  waiver  of  delay  in  making  claim  held  unwarranted.     Ktrk- 

ley  v.   Oei^eral   Baking  Co.    (Mich.) 498 

898 — (^alm  by  unauthorised  attorney  held  sufficient.     Kottarl  v.  Empire  Iron 

Casualty  Co.    (Mich.)    : 418 

898 — ^Formal  notice  Qf  Injury  held  unnecessary.     Franks  v.  Carpenter   (Iowa)  874 
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S98 — ^Where  Injury  seemed  In^lrnlAcant  ana  there  were  later  serious  de^el- 
opments,  the  Commission  did  not  err  In  awarding  compensation, 
though  notice  wa«  not  served  on  the  employer  until  50  days  after 
the  accident  instead  of  SO  days,  th^  situation,  beinff  within  the 
meaning  of  term  "unforeseen  cause*'  excusing  delay.  Wardwell's 
Case    (Me.)    6M 

898 — PaymeniB  by  employer  for  medical  services  were  payments  of  compen- 
sation within  Act.  rcQulrIng  employee  to  make  claim  within  six 
months  after  the  accident,  or  in  the  event  that  payments  have  been 
made*  \7ithln  six  months  after  such  payments  have  ceased — where 
olaim  not  filed  within  six  months,  no  recove«T  could  be  had.  Jack- 
son V.  Indus.  Comm.  et  al.    (111.) «68 

89S — Industrial  Board  may  waive  strict  compliance  with  requirements  as  to 
notice  and  the  fltlng  of  claims.  Millers'  Indemnity  Underwriters  V. 
Patten  et  h1.   (Tex.) 971 

898 — ^ae  notice  provided  for  in   the   Act   is  not  •  jurisdldUonal.     Consolidated 

Fuel  Co.  et  al.  v.  State  Indus.  Comm.  et  al.   (Okla. ) 76S 

898 — Under  rtatute  amending  Compensation  Act  so  as  to  permit  claim  to  be 
ma<1e  wl-thin  six  months  after  the  actual  injury,  disability,  or  in- 
capacity develops  or  makes  itself  apparent,  no  hard  and  fast  rule 
can  be  flxed  to  establish  tho  date  at  which  the  statute  begins  to  run, 
but  each  case  must  be  governed  by  its  own  facta  White  v.  -Morgan 
und   Wright    (Mich.) 727 

898 — The  Act  provides  that  compensation  will  be  made  to  deceased's  widow 
and  failure  to  give  the  30-day  notice  or  show  excuse  for  not  giving 
sruch  notice,  defeats  a  recovery  notwithstanding  a  minor  child  of  live 
was  one  of  the  claimants,     putten  Hotel  Co.  v.  Milner   (Tenn.) 780 

898 — Compensation   in8U**er  held"  not   prejudiced  by  delay  in  giving  notice  of 

clalnr*.      Sullivan')*    Case    (Mnea)     .'.  -   600 

398 — ^Notice  cf  compen»Abip  injury  may  be  waived  for  "good  cause."  Con- 
solidated Underwriters  v.   Seale    (Tex.) ^ 850 

898 — Notice  to  compens'itlon  insurer  not  conditJbn  precedent  to  employee's  ac- 
tion  against   wrongdoer.     Van  Zandt    v.    Sweet    (Cal.) 611 

I   898  H.      ARBITRATION. 

I  899.     MEDICAL  EIXAMINATION   OF  CLAIMANT. 

399 — Estoppel   to  plead   limitation   as   defence   to  claim.     Mulhall   v.   Nashua 

Mfg.   Co.    (N.   H.) 811 

399 — Claimant  required  to  submit  to  physical  examination  before  determina- 
tion of  claim.     Paradise  Coal  Co.  v.  Indust.  Comm.   (III.) 550 

399 — Claimant   required   to  submit  to  physical   examination   without   payment 

of   awar4.      Pocahontas   Mining   Co.    v.    Indust.    Comm.    (111.)      540 

I  400.     PARTIES. 

400 — Children   necessary   parties   to   widow's   proceeding  for   commutation   of 

award.     Claccia  v.  Oen'I  Fire  Extinguisher  Co.    (R.  I.)    486 

I  401.     PLEADING. 

401 — Declaration  for  common-l.aw  damages  held  sufficient  under  Act.  Kin- 
nan   v.   Chas.    B.    Hiirst   Co.    (111.) x 620 

f  408.     EVIDENCE. 

408 — Suicide  not  presumed  fn  case.     Fornald's  Case   (Ma^s.) 587 

I  401.  PRESUMPTIONS  AND  BURDEN  OF  PROOF. 

408 — Railroad  has  burden  of  proving  that  employee's  work  was  in  Inter- 
state commerce^     Goldsmith   v.   Payne.   Dlr.   Gen.   of  R.  R.    (HI.)...  180 

408 — Burden   of   proof   rests   upon   claimant.     Pioneer   Coal   Co.    v.    Harlesty 

(Ind.)    298 

408 — Burden  of  proof  is  on  claimant.     J.  E.  Porter  Co.  v.  Indust.  Comm.   (111.)   85S 

408 — Compensable  injury   must  be   proved  by  claimant     Bingham  Mines  Co. 

V.   Allsop   (Utah)    478 

40S — Burden  of  proof  is  upon  claimant.     Hall  v.   Ind.  Comm.   of  Colorado  et 

al.    (Colo.V   , 665 

408 — Fact  that  the  inlury  complained  of  arose  out  of  and  in  the  course  of 
employment  muiit  be  found  to  sustain  award,  and  the  burden  is  on 
applicant.      Gardiner   v.    Cochran    Chair   Co.    (Ind.) 669 

403 — In  a  proceeding  for  denth  of  a  brakenian  on  an  Interstate  train,  the 
burden  was  on  claimant  to  prove  that  some  other  railroad  than  de- 
ceased's employer  was  responsible  for  the  Injury  in  order  to  re- 
cover on  theory  that  Federal  law  did  not  apply.  McNoill  v.  Director 
General  of  Railroads  et  al.   (Pa.)    777 

403 — Petitioner  had  the  burden  of  affirmatively  showing  that  the  employer 
was  not  engaged  In  interstate  commerce  within  the  Federal  Em- 
ployers' Act.     Lincks  et  al.   v.   Erie  R.  Co.   'N.  J.) 740 

I  404.     ADMISSIBILITY. 

404 — Criminal   record    of  deceased   son   of   caimaAits   held   properly   excluded. 

Lumbermen's   Reciprocal    Ai's'n    v.    Warner    (Tex.) 80 
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404-^TMtimon7  of  witnesa  that  he  kn«w  deceased  did  not  pnll  plus  for 
purpofe  of  atoppinff  ina<chine,  becfiuae  he  came  down  right  after 
accident  and  awltch  and  f uae  were  then  In.  waa  merely  ex^reMlon 
of  opinion  not  binding  on  Board.  Hubbard  SteAl  Foundry  Co.  v. 
Remlazewakl   (Ind.) *3 

404 — ^Board  held  not  bound  by  atrlct  rulea  of  evidence.     Gen.  Am.  Tank  Car 

Corp.    V.    Welrlck    (Ind.)    147 

404 — BTldence  aa  to  liability  under  act  for  hoapltal  aervlce  held  admlaalble. 

Southern   Surety  Co.   v.   Bealrd    (Tex.) 251 

404 — Evidence  proffered  by  the  applicant,  conalstlng  of  a  wholly  unldentifled 
written  statement  of  the  employer  respecting  dt  claim  of  decedent 
aa  to  the  accident,  dependent'a  notice  of  the  accident  and  claim  for 
compenaajt;lon.  and  atatemenu  made  by  decedent  at  varloua  tlmea 
long  aubsequont  to  the  alleged  accident,  waa  properly  excluded. 
Hall  V.  Ind.  Comm.  pf  Colorado  et  al.    (Colo.). 655 

i  4f  5.     WBIGHT  AND  SlIFFICIENCT. 

(1).  In  general.  *  - 

405(1) — Finding  of  employer'a  knowledge  of  injury  held  juatifled  where  In- 
Jured  Immediately  told  foreman  and  waa  aent  by  him  to  nurae  and 
by  nurae  to  company'a  aurgeon.  Terre  Haute  Malleable  A  Mfg. 
Co.   V.   Wehrle    (Ind.)    82 

405(1) — B)vldence  heid  to  aupport  flndlng  negativing  willful  mlaconduct. — 
Defenae  of  willful  mlaconduct  muat  be  eatabllahed  by  prepoderance 
4>f  evidence.     Hubbard  Steel  Foundry  Co.   v.  Remiazewaki    (Ind.) . . .'.    28 

405(1) — ^Award  baaed  on  unsworn  report  of  physician,  received  by  Commlaaion 
without  notice  to  employer  and  Insurance  carrier,  outalde  of  regu- 
lar hearing,  without  opportunity  for  cross-examination,  la  preju- 
dicial to  employer  and  insurance  carrier,  and  muat  be  reversed. 
Stlmal  V.  Jewett*  A  Co.   (N.  T.) 71 

405(1) — EvtdOnce  held  to  ahow  employer  waa  entopped  by  acta  of  InaurM'a 
agent  from  claiming  prejudice  from  delay  In  filing  claim.  Mulhall 
V.   Naahua  Mfg.   Co.    {N.  H.)    .' 211 

405(1) — ^Award  cannot  be  baaed  on  mere  conjecture— Board'a  flndinga  aua- 
tained.  If  facts  proven  with  reasonable  Inferences  will  auatain  it. 
Pioneer   Coal    (3o.    v.    Hardeaty    (Ind.) 896 

405(1) — ^Finding   of   employment   In   Interatate    commerce    held   auatained   by 

evidence.     O'Neill  v.   Sioux  City  Terminal   Ry.   Co.    (Iowa) 878 

405(1) — Evidence   to  be  conaldered  according   to  rulea   applicable   to   oourta. 

McNeil  V.   Panhandle  Lumber  Co.    (Idaho) 842 

405(1) — ^Finding   of   timely   claim   Juatifled.      Klrkley  v.    General   Baking   Co. 

(Mich.)    405 

40.5(1) — Evidence  siurtalned  that  the  insurance  carrier  had  received  due  no- 
tice of  claim.  Miller's  Indemnity  Underwrltera  v.  Patten  et  al. 
(Tex.)    701 

405(1) — Evidence  that  claimant  continued  to  work  8or  more  than  alx  montha 
after  arm  weui  injured,  with  aatiafaction  to  his  employer,  and  waa 
perauaded  by  the  latter'a  physician,  no  X-ray  examination  was 
necessary,  and  that  thereafter  an  operation  was  decided  upon  aa 
the  result  of  examination  by  a  specialist,  but  It  waa  atlll  hoped  to 
nave  the  uaefulnesa  of  the  arm  until  It  waa  dlacovered  that  the  en- 
tire head  of  tAe  dlseaaed  bone  had  to  hh  removed,  held  to  austain 
a  flndlng  by  the  Department  of  Labor  that  tl^  daile  of  the  opera- 
tion waa  the  date  of  actual  incapacity  within  the  Act — evidence 
that  employee  aaUed  olHcer  In  charge  of  the  employer'a  compenaa- 
llon  department  what  the  company  waa  willing  to  do  in  giving  him 
compensation  and  that  the  employer  replied  by  letter  denying  lia- 
bility, sustained  a  finding. that  the  employee  had  made  an  unequiv- 
ocal claim  for  compensation.     White  v.  Morgan' &  Wright  (Mich.)..   727 

405(1) — ^Legitimate    infcirer.oe    by    commission    from    facts   Is    not    conjecture. 

Benton  Coal  Co.  v.  Industrial  Commission   (111.)    620 

(8).  RalaUoB  of  parties. 

405(2) — Evidence  held  to  show  claimant  was  employee,  not  Independent  con- 
tractor.    Brewer  v.  W.   H.    Isgrlgg  &   Son    (Mich.) 186 

405(2) — Evidencer  held   to  show  employment  was   not   within  act.     Dearl>om 

v.   Indust.  Ace   Comm.    (Cal.) 250 

405(2)— Claimant   is  shown    to   be   an   employee   of   partnership   operating   a 

threshing  outfit.     Hadley  v.  Rogers   (Ind.)    301 

405(2) — ^Finding    of   employment    within    act    auatained.      McDowell    v.    Duer 

(Ind.) \ 364 

405(2) — Finding  of  claimant's  employment  sustained.     Hoosler  Veneer  Co.   v. 

Ingersoll    (Ind.) ^ 563 

(8).  Acceptance   or  rejection  of  statute. 

(4).  Injury  arising  out  of  and  in  course  of  employment. 
406(4) — Claimant   need   not   be   corroborated    to   recover  for   hernia. — Prepon- 
derance of  evidence  sufliclent   to  Justify  finding  of  compensable  in- 
jury.    Buncle  v.  Sioux  City  Stockyarda  Co.    (Iowa.) 51 
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401(4) — ETldencd  held  Inrafflclent  to  prove  that  olalmaiifs  permanent  Inca- 
pacity for  work  from  hectrt  dJsease  wa«  caused  aolely  by  accident 
in  which  rib*  were  Injured.     Sprlncfleld  Diet.   Ooal  Mining  Co.  v. 

■  Indnet.   Comm.    CIW.)    2S 

40S(4) — ^Evidence  held  to  eu^port  finding  that  death  of  welder  by  llffhtnlnc 
while  working  on  bridge  waa  caused  by  accident  arising  out  of  em- 
ployment.    Haesell  Iron- Works  Co.  v.  Indoet.   Comm.    (Colo.) 14 

406(4) — ^Bhridence  held  eufflclent  to  warrant  Inference  that  Injarles  of  Insur- 
ance colltfctor  from  assault  resulted  from  conditions  brought  about 
•  by  reason  of  his  employment.     Empire  Health  4k  Ace.  In&   Co..  y. 

^Puroell    (Ind.)    tf 

406(4) — ^Bvldeince  held  to  support  finding  that  teamster  killed  while  driTtnc 
team  to  \rork  was  wUhIn   act.     Punches  v.   American  Box  Board 

Co.  (Mich.) 4 » 106 

406(4) — ^Flndinff  of  death  from  bi^athlnff  sas  held  justified.  Gen*l  Ameri- 
can Tank  Car  Corp.  v,  Welrick   (Ind.) 147 

406(4) — Evidence  heid  to  show  compensable  death  from  blow,  although  Im- 
mediate  cause   'Was   rupture   of   heart.     Mansfield    Englneerlnc   Qo. 

V.   Winkle    (Ind.) 162 

406(4) — Evidence  of  compensable  loss  of  vision  held  Insuflldent.     Landau  V. 

E.    W.   Bliss   Co. (N.    T.) 24S 

406(4) — ^Plndinff  of  compensable  Injury  by  scratch  held  unwarranted  by  evi- 
dence.    Hubbard  v.  Republic  Motor  Truck  Co.    (Mich. 100 

406(4) — BMdence  held   not   ta  show  compensable   Injures    to  aced   elevator 

operator.     Kelly  v.   Nichols    QX.  T.)    141 

406(4) — ^Evideence  held   to  show   that   Injury  whUd  drivlnir   employe's   car 

was  not  within  act     Wertx  v.  Reynolds  (Ind.) ttt 

406(4)— Injury  Is  provable  by  circumstantial  evidence. — ^Flndinff  of  compea- 
sable  injury  to  a  watchman  killed  by  an  assailant  is  held  unwar- 
ranted.    Pioneer  Coal  Co.  v.  Hardesty  (Ind.)    SfO 

406(4) — ^Flxinc  time  of  accident   within   reasonable  probability   is  snfflclent. 

McNeil  V.  Panhandle  Lumber  Co.    (Idaho)    ...*.... S41 

406(4) — ^Injury  is  provable  by  circumstantial  evidence.     J.   E.   Porter  Co.  v. 

.  Indust  Comm.   (111.)    : S66 

406(4)— Evidence  oC  compensable  disability  as  result  of  fall  held  Insuflloient. 

Nelsoh  V.  Indust.  Ace.  Comm.    (Cal.) SSS 

406(4) — Evidence  •  held    to    establish    death    by    lead    poisoning    within    act. 

O'Donneir  Case   (Mass.)    406 

406(4) — ^Injury    shown    contributory    cause    in    development    of    tuberculosis 

causing  death.     Kelly  v.   Watson  Coal  Co.   (Pa.) 416 

406b(4) — ^Where  driver  waa  found  de^d,  evidence  held  not  to  ahow  death  waa 
reault  of  accident — eompenaable.  injury  must  be  shown  to  reason- 
able certainty. ,  Haddad  v.  Commercial  Motor  Truck  Co.   (La.) St4 

406(4) — ^Evidence  held  to  show  compensable  injury  by  electric  shock.  Bins- 
ham  Minea  Co.   v.   Allaop   (Utah)    47S 

409(4). — Evidence  fairly  aupportud   the  conclusion   that   the  injury  aroae  out 

of  employment.     Caaebeer  et  al.  v.  Carbon  Coal  Co.   (Kan.) ^.  081 

406(4) — Ttndlnff  of  Injury  to  kneo  by  accident  arlainc  out   of   employment, 

auatalned  by  the  evidence.     Wardwell'a  Caae  (Me.)..., 001 

406(4) — ^Evlc^ence  auatatned   the  Board'a  llndlnff  that  dlaablllty  did  not  arise 

out  of  emplo3rmont.     Gardiner  v.   Cochran  Chair  Co.   (Ind.) 000 

406(4) — Evidence  sustained   a  flndlnff  that  the  fall  *  waa  cauaed  by  accident 

and  not  by  dlseaae.     Bryan  v.  Hudaon  Motor  Car  Co.  et  al.  (Mich.)  604 
406(4) — ^Evidence  that  an  employee,  while  envac«d  in  heavy  work;  requiring 
him  to  hold  heavy  hanicers  above  hla  head,  had  an  attack  of  acurte 
dilation  of  the  heart  and  died  wlldiln  a  aliort  tlme^  h€Adl  to  aupjport     . 
award  aa  airafnst  the  objection  that  no  accident  in  the  senae^iF-'li 
fortultoua  unforeseen  mishap  was  shown.     Helder  v.  Luce  Furniture 

Co.  et  al.   ^Mlch.)    704 

406(4) — Action  for  compensation  for  death  of  a  printer  from  blood  polaonln^ 
— employera*  reporta  to  the  Department  of  Labor,  atatinr  that  the 
place  of  accident  waa  in  the  employera^  Job  rooms,  and  thalt  the 
cauae  and  manner  waa  a  cut  on  the  finder  and  infection  from 
handllnc  type,  conatituted  prtma  facie  evidence  that  the  accident 
aroio    out    of    employment.      McCartney  et  al.  v.  Wood-Temple    (^. 

(Mich.) .• 71S 

406(4) — ^lu  proceeding  to  recover  for  death  ctf  miner  from  blood  potfonlng 
cauwed  by  i^  scratch,  evidence  held  not  to  permit  an  inference  that 
the   acratch    arose   out   of  and    In   the    courae   of   the   employment. 

Wllo  V.  Quincy  Mining  Co.    (Mich.)    7J0 

406(4) — ^ETvldence  sustained  a  flndinff  that  death  was  caused  by  itcddent 
arialng  out  ot  employment;  body  of  deceased  belnff  found  in  qm- 
ervoir  near  plant — death  may  -be  ahown  by  clrcunoatantlal  evidence. 

Tennesdee  Chemical  Co.  v.  Smith  et  ux.   (Tenn.).., :  786 

406(4) — Evidence  held  to  suatain  finding  of  compeoaaable  disability.     Jamea 

O'Donnell  Teaminr  Co.  ▼    Induatrlal  Commission  (III.) 6ST 

406(4)— Compensable   Injury  shown.     Duncan   ▼.  Kansas  City  Packinc  Bobc 

Co.   (Kan.)    : 570 

405(4)— Finding  on  question  of  cause  of  death  aupported  by  crvidenoe  in  caae. 

Feldman'a  Caae    (Maaa.) .' . . .- 681 

405(4)— 'Evidence  in  caae  held  to  aliow  accidental  dl«nharse  o<  platol.     Fer- 

nald'a  Case    (Mass.)    : 687 
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406(4) — ^FlDdlng    of    c«>inpeiisabl6    injury    to   eye    sustaliMMl.      Sullivan's   C««e 

(MaM.) 600 

40S<4) — ^Awavd  Tor  death  of  omployee  falling  durina  illnesii  sustained.  Sul- 
livan's Case   (Mass.)    COS 

(5).  Dependents. 
40S(5) — ^Bvidenca  held   to  show  that   claimant    child. of  undtvorced  woman 

llvlnff  with  deceased  as  wife,  was  a  member  of  deceased's  tamUy. 

Federal  Mut.  Ldab.  Ins.  Co.  ▼.  Indnst  Ace  Comm.    (Cal.).... >101 

406(6) — ^Evidence  held  not  to  sustain  flndl«iff  of  claimant's^  incapacity.     Shoal 

(?reek  Coal  Co.  v.  Indust  C^mm.    (IH.)... itf 

406(6) — ^Flndinff  that  child  bom  one  month  after  marriage  and  child  bom 

three  months  after  death  of  employee  were  dependents,   held  sus- 
tained by  evidence.     King  v.  Peninsular  Port.  Cement  Co.  (Mich.)..  19f 
406(6) — ^Evidence   held    to    Justify    award    to    wife    claiming    as    dependent. 

Kirkley  t.   Oeneral  Baking  Co.    (Mich.)    406 

406(6) — ^ETvidence  sustained  a  finding   that  applicant  was   living  apart  from 

husband  at  the  time  "of  his  decease  for  justifiable  cause.     McO«»  ▼. 

Columbia   Body  Co.   et  al.    (Mich.) 714 

406(6) — Finding  that  the  parenU  were'  partial  dependents  unstained  by  the    " 

evidenct:.     Tennessee  Chemical   Co.  v.   Smith  eft  .ux.    (Tenn.).  ..^...  786 
406(6) — Total  permanent  Incapacity  Within  act  held  not  shown.    Old  Bei^Coal 

Corp.   y.   Industrial   Commission   (III.)    « , (29 

406(6) — ^Finding  of  deceased  employee's  divorce  justified  by  evidence  In  case. 

Woodward  Iron  Co.  v.  Bradford   (Ala) « ^...v 496 

(6).  Compensation. 

406 (%) — ^Bvldenoe  held'  to  sustain  finding  that  i4>plioant  was  completely  and    ' 
permanently  disabled  by  injury.     Jollet  ft  B.  Traction  Co.  v.  Indust. 
Comm.    (111.) •;......' 14 

406(6) — ^Evidence  of  averaged  daily  wage  as  basis  of  compensation  held  suf- 
ficient.    Lumbermen's  Reciprocal  Ass'n  v.  Warner   (Tex.) »     ft 

406(6) — ^Bvidenoe  held  not  to  support  findings  for  ^insurer  against  wrong- 
doer.    Globe  Indemnity  Co.  t.  Henderson   (CaL) t..  117 

406(6) — Award  for  partiaJ  incapacity  held  not  sustained  by  •competent  evi- 

denca     Kanawha  Fuel   Co.   v.   Indust.   Comm.    (111.) 187 

401(6) — ^Evidence  held  to  sustain  finding  of  disability.     Poast  t.  Omaha  Mer. 

Express  4k  Trana  Co.   (Neb.) 487 

406(6) — ^Elements  of  vision  within  act  Includei  both  field  and  binocular  vision. 

Turpln  v.  St  Regis  Paper  Co.    (N.  T.)    441 

406(6)^Record  examined  and  evidence  found  sufficient  to  support  findingt 
of  fact  Supeiior  Smokeless'  Coal  ft  Mining  Co.  et  al.  v.  Bishop  et 
al.    (Okla)    7T0 

406(6)^A  finding  that  there  were  times  when  claimant  could  not  wear 
glasses  while  engaged  in  the  regular  course  of*  his  emplosrment, 
and  therefore  had  sustained  a  partial  loss  of*  the  use  of  an  eye,  is 
not  supported  X>y  claimant's  teetmony  that  it  was  very  Inconvenient 
for  him  to  wear  glasses,  and  that  he  did  hot  wear  f^^^t^n  at  the 
work  he  was  doing  when  injured  because  it  was  dark  in  the  room  • 
and  he  could  not  have  seen  through  gogglea  McNamara  v.  Mc- 
Harg-Barton  Co.  et  al.  (N.  Y.) 744 

406(6) — Evidence  held  not  to  sustain  compensation  for  permanent  disability. 
'  Benton  Cokl  Co.  v.  Industrial  Commission  (III.)    680 

406(6)^Permanent  partial  disability  of  arms  not  shown.  Pocahontas  Min- 
ing Co.  ▼.  Indust.   Comm.    (III.) 640 

406 C6) — ^Evidence  beld  not  to  support  award  for  partial  disability.  Para- 
dise Coal  Co.  v.  Indust.  Comm.   (111.) i 660 

406(6)-^lioss  of  nrlslon  within  act  held  shown.  Old  Ben  Coal  Corp.  v.  Indus- 
trial Commission    (111.)    ^ 681 

406(6) — CompMwation  award  sustained.     Centralia  Coal  COb  v.  Indust.  Comm. 

(HI.)    i 660 

405(6) — ^Evidence  held  not   to  show  permanent  compensable  disability—- iflnd-  ' 

ing   of   compensable    permanent    Injury    cannot    rest    on    conjecture. 
Taylor  Coal  Co.  v.  Indust.  Comm.   (111.).., 667 

I  406.     DBPOStTIONS. 

I  407.     TRIAL  OR  HEARINO  BJ  COtTRT. 

6  408.     <—  IN  GBNBRAU 

408 — Suit    held    maintainable    without    arbitration.      Duncan    v.    Kansas    City 

Packing   Box   Co.    (Kan . ) 670 

I  409.     TIME  AND  PLACE  OF  REARING. 

I  409 H.  QUESTIONS  FOR  JURY. 

609H— rNegllgence  as  to  minor  employee  held  for  JprT.    Moore  r.  Hoyt  (N.H.)  484 

I  4if.    INSTRUCTIONS. 

I     410%.  TRIAL  OR  HEARING*  BY  COURT— VERDICT  AND  FIND- 

INGa 
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I     411.  JUDGMENT  OR  DECISION. 

411— Judffmeot  denying  compeiftatlon  held  no  bar  to  action  for  neffllsemce 
not  In  kMue — ^nor  eatoppel  in  aotl<m  on  neffllgence.  Katkenmaior 
V.    Doeren    (Minn.)     207 

i     411%.   EXECUTION  AND   ENFORCEMENT   OF  JUDGMENT  OR 

AWARD. 

I  411%.  NEW  TRIAL. 

I  412.     APPEAL  OR  OTHER  PROCEEDING  FOR  REVIEW. 

412 — Case  may  ber  remanded  for  taking  of   further   evidence.     Bourgeois  v. 

tlnion  Bridge  &  Const.   Co.    (La.) ITS 

412 — Question  of  the  dependency  of  father  and  mother  is  one  of  fact,  and 
finding  of  dependency  will  not  be  disturbed  if  there  is  any  evidenct» 
to  support  it.     Tenn^ee  Chemioal  Co.  v.  Smith  et  ux.   (Tenn.) 785 

412 — ^Where  in  the  record  there  was  no  ralnutie  entry  of  the  court  which 
showed  tlxat  an  aniendment  to  an  answer  setting  up  as  %  defense 
that  failure  to  give  the  notice  required  was  ordered  made,  but  the 
recital  in  the  final  judgment  showed  that  the  amended  answer  was 
considered  by  the  court  in  dict^mining  the  case,  a  motion  to  strilce 
the  anended  answer  from  the  record  must  be  overruled.  Patten 
Hotel  Co.   V.  Miln^r  (Tenn:)    780 

412 — Judgment  levlewnble  on   recoi*d  on  certiorari  without  bill  of  exceptions. 

Ex  parte  W.   T.  Smith  Lumber  Co  .(Ala.) 502 

412 — Motion  for  additional  f.ndlng  in  case  is-  permissible.  McAleeter  Col- 
liery Co.   V    .s«ate  Itidust.   Coram.    (Okla.)., 638 

412 — ^Judgment   reviewable   on^y    on   certiorari.      Steagall   v.    Sheffield   Steel   A 

Iron   Co.    (Ala.) 406 

412 — Judgment  under  act   reviewable   on   common-law   certiorari-      Woodward 

Iron  Co.  V.   Bradford   (Ala.  • 406 

(7).   

i  418.  *  PROCEEDINGS  BEFORE  BOARDS  OR  COMMISSIONS. 

I  414.     IN  GENERAL. 

414 — Commission's   procedure   defined — ^ha«   n6   power   to  grant  rehearing   on 

'     merits.     Conner's  Case   (Me.)    i 176 

414 — Claimant  required  to  produce  own  witnesses — rehearing  in  absence  of 
witnesses  the  materiality  of  whose  testimony  was  not  shown,  held 
properly  denied.     Nelson  v.  Indust.  Ace.  Comm.    (Cal.) .'  SSS 

414 — Notice  of  application  for  rehearing  unnecessary.     Pinyon  Queen  Mining 

Co.    V.    Indust.   Comm.    (Utah)    47S 

414 — If  the  report  is  not  filed  within  the  30  day  limit  and  obJectl<m  Is  not 
waived  by  appearance  before  Commission  of  objector,  award  of  ar- 
bitrator automatically  becomes  decision  of  Commission.  Illinois 
Glass  Co.   V.   Indus.   Comm.   et  al.    (111.) 660 

414 — Act  permits  extension  of  time  to  file  transcript  of  proceedings  before  ar- 
bitrator. James  O'Donnell  Teaming  Coi  v.  Industrial  Commission 
(111.)    687 

414 — Act  permits  on^  extension  of  time  to  file  transcript  of  proceedings  bfe-  * 
tore  arbitrator—commission's  jurisdiction  of  proceeding  after  arbi- 
trator's report  original,  not  appellate — "Jurisdiction*'  of  Commis- 
sion of  proceeding  after  arbitrator's  report  governed  by  circuit 
oourt  practice  as  to  filing  of  transcripts.  Pocahontas  Mining  Co.  v. 
Indust.    Comm.    (II!.)    540 

I     416.   RECEPTION  OF  EVIDENCE. 

416— Cumulative  testimony  held   properly  excluded.     8.   J.   Peabody  Lumber 

Co.  V.  Miller   (Ind.)    S68 

i  416.     REPORT  AND  FINDINGS  OR  AWARD. 

416 — Finding    of    compensable    injury    held   not    mere    conclusion.      Pasme    v.* 

Wall    (Ind.) 84 

416 — Finding  that  claimant  received  personal  injury  by  accident  arising  out 
of  and  in  course  of  employment  is  finding  of  ultimate  fact  and  is 
sufficient  to  sustain  award.  Empire  Health  &  Ac.  Ins.  Co.  v.  Pur- 
cell    (Ind.)    St 

416 — Proper    practice   followed    in    approval    of    fee    for   medical    services    to 

claimant.      Goldens*   Case    (Mass.) 68 

416 — General    finding    of   injury    in    employment    held    Insufficient   to    sustain 

award.     Jenozewski '  v.   Aluminum  Co.   of  America    (N.   Y.) 187 

416 — ^Insurer  is  estopped  by  Board's  decision  on  liability  of  employer  of  in- 
dependent contractor.  Amalgamated  Roofing  Co.  v.  Travellers' 
Ins.    Co.    (111.)    118 

416 — Award  under  act  is  no  bar  to  action  under  Feideral  act  by  other  parties 
— finding  of  empl03rment  in  intrastate  commerce  is  conclusive- 
award  is  conclusive  of  claimant's  Individual  rights  when  suing  as 
administratrix — award  Is  not  conclusive  as  Judgment  In  r«n — 
award  is  not  binding  on  one  not  dependent.  Williams  v.  Southern 
Pacific   Co.    (Cal.)    • 108 
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41C^-C1almaAt»  not  aj>peallnff  from  arbitration  decision,  held  properly  be- 
fore board.     Kln^  v.  Peninsular  Port.  Cement  Co.    (Mich.) 18S 

416 — Commlaeloner's  flndkncr  should  state  the  facts  found  and  not  the  evi- 
dence.     Orabowski   v.    MIskell    (Conn.) 277 

416 — Award  held  not  Invalidated  by  want  of  finding  on  Issue  of  misconduct. 

8.  J.  Peabody  Lumber  Co.  v.  Miller   (Ind.)    S68 

416 — ^Findings  are  not  essential  to  valid  award.  Bingham  Mines  Co.  v.  All- 
sop    (Utah)    471 

416 — ^Fact  that  compensation  has  been  allowed  under  Act  is  an  adjudication     . 
as  to  a  minor  that  he  was  injured  in  his  regular  course  of  employ- 
ment  as   an   employee,   and   that   his   employment   was   not   casual. 
Hilslnger  v.    Zimmerman  Steel   Co.    (Iowa) 677 

416— Where  an  employee  flies  complaint  with  commission,  and  Uhe  employer 
or  carrier  has  been  properly  served  with  notice  c^  the  time  and 
place  of  hearing  and  at  the  time  specified  in  such  notioe  the  Com- 
mtlsslon  proceeds  to  hear  such  complaint  and  makes  an  award,  it 
is  conclusive  against  the  emploxer  or  carrier,  if  ndt  appealed  from. 
Consolidated  Fuel  Co.  ot  al.  v.  State  Indus.  Comm.  et  al.  (Okla.) ....  765 

416 — When  on  hearing  of  complaint  no  objection  Is  made  that  employee  Balled 
to  irlve  notico  of  Injury,  it  is  unnecessary  for  the  Commission  to 
make  any  finding  or  in  any  way  excuse  the  failure  to  give  such  no- 
tice Consolidated  Fuol  Co.  et  al.  v.  Stslte  Indus.  Comm.  et  al. 
(Okla.)    765 

416 — ^Awurd  need  not  state  method  of  fixing  disability.     Blair  v.  Washington 

(Ind.)    667 

I     416  H.     PROCEDURE    BEFORE    BOARDS    OR    COMMISSIONS— EN- 
FORCEMENT   OF   AWARD. 

416  H: — Award  made  by  Commission  becomes  final  and  conduslvs;  unless  ap- 
pealed from  as  therein  provided,  and  in  absence  of  fraud.  Board 
of  Com'rs  of  Okmulgee  County  y.  State  ex  rel.  Jackson  et  al..  State 
Indust    Comm.    (Okla.) 7t 

I  417.     RBVIEW  BT  COURT  IN  GENERAL. 

(1).  Nature  and  form  of  remedy. 
^  417(1) — Application   to  commission  is  prerequisite  to  review  by  court  near- 
ing. — ^Amendment   regulating   review   of   award   Is   retroactive.     In- 
dust.  Comm.   Y.   Peppas   (Colo.) SS9 

417(1) — Scope  of  review  defined.     Calllhan  v.  Montgomery   (Pa.)...... 456 

(S)  — —  Certllication  of  questions  of  law. 

C8.)  — —  CerUorart 

(8H).  Injunction. 

(t\i).  —  Decisions  reviewable. 
417(SH) — ^Where  commission  granted  ordier  for  rehearing.  It  wks  not  review- 
able on  certiorari  until  after  final  decision  on  rehearing.     Gumllla 
Y.  Indust  Ace.  Comm.    (Cal.) S21 

(8%).  Right  of  review. 

(8%).  Parties. 

(8%).     Proceedings  for  appeal  or  other  form  of  review. 
(4.)  Presentation  and  reservations  of  grounds  of  review. 

417(4) — ^New  objection  on  appeal  Srom  award  to  state  treasurer  undek*  act  not 

considered.     Cook  v.  West  Sid«  Trucking  Co.   (N.  T.) 828 

417(4) — Employer  would  have  waived  employee's  failure  to  file  written  de- 
mand for  compensation  within  required  time  by  failure  to  raise 
question.     Jackson  v.  Indus.  Comm.  et  al.   (III.) 662 

417(4) — ^When  neither  the  employer  or  the  carrier  appear  before  the  Com- 
mission, pursuant  to  notice  duly  given,  t)|ere  will  b«  deemed  to 
have  waived  such  matters  of  defense  as. they  could  have  reason- 
ably presented.  Consolidated  Fuel  Co.  et  al.  v.  State  Indus.  C9mm. 
et    al      (Okla.)     766 

417(4) — Constitutionality  of  art  held   waived.     Centralla  Coal   Co.   v.   Indust. 

Comm.    (111.)    660 

417(4) — Objection   to  consMtutlonality  of  act  held  waived.     Taylor  Coal   Co. 

v.  )ndust    Comm.    fill.)    667 

417(4) — Objection   to  constitutionality  of  act   held  waived.     Taylor  Coal   Co. 

V.   Tndust.   Comm.    (III.) 658 

417(4)— -Request*  for  findings  in  case  essential  to  review.     Pocahontas  Mining 

Co.  v.  Indust   Comm.    (III.) , 640 

(4U).  Record. 

.417(4H) — ^Reoord  on  appeal  held  insufflcient.     Qagnon's  Case   (Me.) 181 

•  417(4 H)— Proceedings   Included   in   record.    .McAlested   Colliery  Co.    v.   State 

Indust   Comm.    (OUla.)    638 

./,  (4M).  Transfer  of  cause. 

417(4^4) — ^Appeal  dismissed  for  want  of  notice.     Kota  ▼.  Standard  Steel  Car 

'  Co.    (Ind.)    ^...      81 
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417  (4  H)— Writ   of  error  hdld   timely.     Jollet  *   B.   TraotSon   Co.   t.   Induct. 

Comm.    (HL) 1$ 

417(4%)^AppelIaAt  entitled  to  S8  days  to  eerre  noUce  after  noUce  of  award 

la  '<a«iit".     Adama  v.  Atlanta  Const.  Co.  .(N.  T.)., U 

417(4)4} — ^Vold  de<}ree  of  commission  wlU  be  so  declared,  though  appeal  was 

not  taken  In  time.     Conner's  Case   (Me.) 176 

(I).  Trial  or  rerlew. 

417  (S) — Question   of   compensable   Injury   held   not   decided   on   first   appeal. 

Standard  Cabinet  Co.   v.   Landgrave  Ind.)    .: 49 

417(6) — ^Whether  parents  were  dependents  of  unmarried  son  held  for  jury. — 
Charge  on  burden  of  proof  as  to  dependency  held  proper.— Charge 
held  not  erronaons  in  failing  to  define  '.'dependent". — Charge  held 
not  erroneous  as  assuming  claimant's  deceased  son  worked  for 
year.— Charge  as  to  computation  of  average  idaiiy  wage  held 
proper. — -Brror  in  attomcqr's  agreement  was  cured  by  subsequent 
Instruction  to  disregard  such  argument. — District,  court  did  not  err 
In  permitting  Jury  to  compute  average  weekly  wage  of  deceased 
servant  where  )t  made  finding  of  jury  its  own  by  incorporating  It 
in  the  judgment.     Lumbermen's  Reciprocal  Aas'n.  ▼.  Warner  (Tez.)     M 

417 (ft) — Employer  Is  not  estopped  by  arbitration  but  relief  by  reviewing  court 
Is  limited.— Arbitrator's  award  Is  final  except  for  limited  review 
provided  by  act — act  does  not  limit  scope  of  inquiry  as  to  arbi- 
trator's  misconduct  or  oharacter  of  award.  Wilson  St  Co.  v. 
Ward   (Itan.) 171 

417(1) — Award  may  be  affirmed  on  evidence  though  based  on  unsupported 

finding.     Klrkley  v.  General  Baking  Co.   (Mich.).... 406 

.417(6) — ^It  is  assumed  that  the  Board  drew  the  Inferences  which  are  in  har- 
mony with  and  support  awaid.  Gardiner  v.  Cochran  Chair  Co. 
(Ind.)     669 

417(5) — ^Under   Act,    placing   the  burden   of  proof  upon   party  claiming  com- 

nensation,    an    Insurance    company    bringing    suit    to    set    aside    an 

award  for  death  of  minor  need  not  allege  that  deceai^   was  not 

an  employee  within  the  act.     Qalloway  et  aL  v.  Lumbermen's  Indem. 

Kxchanere  et  al.   (Tez. )   ,...;...., 804 

417(5) — Issue  as   to  affsrd   in   lump  sum' held  proper.     Miller's  Indem:  Un- 

•  derwritere  v.  Green   (Tex-.)    : 646 

417(5) — ^Discretion  and   duty  vested   in  Industrial   Commission  devolves  upon 

court  oi^  jury  on  appeal.     Indust.  Comml  v.   Drake  (Ohio)...^ 6S4 

417(5) — Discretion  of  board  not  reviewable.     Blair  v.  Washington  (Ind.) 667 

(6).  -'—  Questions  of  law  o¥  fact. 
417(6) — Question  whether  injury  was  within  act  held  one  of  law.     Kraft  ▼. 

West  Hotel  Co.   (Iowa) * 164 

417(6) — Compensable  injury   question   of  law   reviewable   on   appeal.     Calll- 

han  V.  Montgomery  (Pa.)    466 

417(6) — ^Bxlstence   of  substantial   evidence  supporting  award  Is  qusstlon  o9 

law.     Bingham  Mines  Co.  v.  Allsop  (If^h) 478 

(7). Questions  of  faet. 

417(7) — ^Whether  permanent  and  complete  disability  exists  Is  matter  for 
discretion  of  arbitrator  and  Commission  acting  within  provlslOBS 
of  statute.     Jollet  4k  B.  Ti'aotlon  Co.  v.  Indust.  Comm.    (IlL) 1« 

417(7) — On  appeal  from  award,  court  will  not  weigh  evidence,  and  It  Is  suf- 
ficient* that  there  Is  some  evidence  to  support  award.  Standard 
Cabinet  Co.  'v.   Landgrav*   (Ind»)    49 

417(7) — Bvidence  held  suflldently  vague  and  uncertain  to  make  finding  that 
Injury  did  not  arise  out  of  or  in  course  'of  action  opncluslvo.  Bnnele 
V.  Sioux  City  Stockyards  Co.  (Iowa.)    ..., ^ si 

417(7) — Order  denying  compensation  supported  by  findings  of  fact  which 
hanre  some  evidence  to  support  them  eannot  be  disturbed,  though 
-evidence  appears  to  nreponderate  in  favor  of  claimant.  Andrews 
Steel  Co.   V.   McDermott   (Ky.)    14 

417(7) — ^Findings  of  boards"  cannot  be  disturbed  on -certiorari  If  supported  by 

evidence. .  King  v.  Peninsular  Port.  Cement  Co.   (Mich.) 198 

417(7) — ^Board's  finding  and  award,    supported    by    evidence.    Is    conclusive^ 

Gen'l  American  Tank  Car  Corp.  v.  Weirick  (Ind.) 147 

417(7) — Finding,   disallowing  claim  for  hernia,   held  conclusive.     Hughes  v. 

Cudahy  Packing  Co.    (Iowa)    ' *. 166 

417(7) — ^Findings  o^  board  .held  conclusive  on  certiorari.     Gratopp  v.  Carde 

SUmping  A  Tool   Co.    (Mich.) 188 

417(7) — ^Board's   findings   held   conclusive.     Brewer  v.   W.   H.   Isgrigg  4k  Son 

(Mich.)    186 

417(7) — Review  of .  Commission's  award  limited  to  errors  of  law. — Case  held 
to  involve  a  question  of  fact  not  reviewable.  Chestnut  4b  Smith  v. 
Lynch   (Okla.)    •. 808 

417(7) — ^Reviewing    court    will    not    weigh    evidence. «   Northern    Ind.    Gas'  4k 

Elect  Co.  V.  Thomas   (Ind.)    ; 891 

417(7) — Court  may  not  Set  aside  commission's  finding  of  fact  as  against  evi- 
dence and  order  award  amended  accordingly.  Indust.  Comm.  v. 
Gen'l  Ace.  ^flre  A  Life  Assur.  Corp.  (Colo.) 887 


(3^). 

Digitized  by  VjOOQIC 


TOPICAL  INDEX. 


417(7) — ^Flndlnfft  ct  coinmlssion  on  tact  held  conclusive  on  appeal.     McNeil . 

▼.  Panhandle  Lumher  Ca    (Idaho)    S4t 

417(7)— Court  can  determine  whether  board's  findings  are  supported  by  erl- 

dence.     Klrkley  v.  (General  Baking  Co.   (Mich.)    401 

417(7) — Finding  of  commissioner  under  act  Is  ooricluslve.     O'Neill  v.  Sioux 

City  Terminal  Ry.  Co.    (Iowa)    S7S 

417(7)--^Where  there  were  no  findings  as  to  nature  of  decedent's  employ- 
ment, finding  that  accident  was  within  act  was.  reviewable.^  Wil- 
son V.  Dakota  Light**  Power  Co.    (a  D.) 468 

417(7) — ^Findings  of  board  conclusive  if  substantially  supported.     CDonnell's 

Case   (Mass.)    405 

417(7)— RelaUon  of  parties  is  question  of  fact.     McDowell  v.  Duer  (Ind.)..  864 

417(7) — ^Finding  on  evidence  Is  conclusive.     Pinyon  Queen  Mining  Co.  v.  In- 

dust.  Comm.    (Utah)    '. ^ 478 

417(7)^-Commission's  -finding  on  fact  concluslfve.     Sun  Coal  Co.  v.  State  In- 

dust.   Comm.    (Okla.)    448 

417(7) — ^Findings  on  evidence  creating  "probabAity"  not  reviewable.  Bing- 
ham Mines  Co.  v.  Allsop   (Utah) .< 478 

417(7) — ^The  court  is  bound  by  the  findings  of  the  Commission  if  there  is  any 
competeoX    evidence    in    record    to    sustain    them.      Republic    Iron 

4k  Steel  Co.  V.  Indus.  Comm.  at  al.   (lit)..; 666 

■417^7)— On  appeal,  only  evidence  tending  to  sustain  thei  award  will  be  con- 
sidered— Codings  of  Board  have  same  force  as  findings  of  court  and 
jury  and  are  not  to  be  set  osidfe  if  thet^  is  evidence  upon  which 
they  can  rest.     Gardiner  v.   Cochran  Chair  Co.   (Ind.) 669 

417(7) — ^In  case  of  oontrbverted  facts  tending  to  excuse  falluna  to  noiUfy  mas- 
ter of  ijijury  within  80  days,  it  U  the  provtnoa  of  chairman  bo  de- 
tormlne  those  facts  like  any  other  issuci  of  fact  beiforei  him,  and 
his  finding  is  final,  provided  there  Is  some  compeHetnt  evidence  to 
support  it,  but  ■  on  facts  undisputed  found  by  the  chairman,  the 
question  whether  written  notice  has  been  given  Is  .one  of  law. 
Wardwell's   Case    (Me.) 691 

417(7) — ^The  findings  of  the  Industrial  Commission  on  conflicting  testimony 
it  conclusive  upon  the  courta  Hall  v.  Ind.  Comm.  of  Colorado  et 
al.   (Colo.)    i 666 

417(7) — ^When  there  Is  any  evidence  reasonably  tending  to  support  th«  order 
of  the  Commission,  such  order  is  final  and  oonclusWe  on  this  court. 
Consolidated  Fuel  Co.  et  al.  v.  State  Indu*.  ^omm.  et  al.  (Okla.)...  766 

417(7) — ^It  Is  well  settfed  that  the  decision  of  the  Commission  as  to  all  mat- 
ters of  fact  is  final,  if  there  is  any  evidence  tending  to  support  it. 
SupeHor  Smokeless  Coal  &  Mining  CD.  et  al.  v.  BMhop  et  al.  (Okla.)  770 

417(7) — ^When  there  is  any  evidence  reasonably  tending,  to  support  the  order 
of  the  State  Industrial  Commission,  such  order  is  final  and  con- 
clusive on  this  court.    Camieron  Coal  Co.  et  al.  v.  Dunn  et  al.  (Okla.)  761 

417(7) — ^The  finding  of  the  Department  of  Labor  as  to  thei  dats  when  the 
Actual  injury,  disability  and  incapacity  denreloped  cannot  be  dis- 
turbed by  the  courts  if  there  is  any  testimony,  or  legitimate  in- 
ference therefrom,  sustaining  the  conclusion,  though  the  court  might 
reach  a  different  conclusion  as  triers  of  the  facts.  White  v.  Mor- 
gan A  Wright  (Mich.)  1 717 

417(7) — Only  questions  of  law  are  revlewablO  by  the  Supreme  Court,  and 
the  findings  of  fact  on  competent  evidence^  are  ooncluslve.  Bryan 
V.   Hudson  Motor  Car  Co.  et  al.    (Mich.) 694 

417(7) — On  review  by  certiorari  of  an  award.  If  ttiera  is  any  legal  evidence 
sustaining  the  finding,  the  Supreme  Cout  Is  not  at  liberty  to  set 
it  aside.    McCartney  et  al.  v.  Wood-Temple  Co.  (Mich.) .-.  718 

417(7) — Findings  of  fact  by  the  Boad  acting  within  Its  powers  in  the  absence 
of  fraud,  are  made  conclusive,  and  the  court  is  llmitied  tor  determin- 
ing as  to  whether  there  is  any  competent  evidence  to  support  the 
findings.    Clifton  v.  Kroger  (Grocery  4k  Baking  Co.  et  aL  (Mich.) 697 

417(7) — Good  cause  for  failure  to  give  notice  of  compensable  injury  held  for 

•    ^ury.     Consolidated  Underwriters . ▼.  Scale  (Tex.) 660 

417(7) — ^Finding  of  Commission,  sustained  by  evidence^  is  conclusive.     James 

CDonnull  Teaming  Co. .  v.  Industrial  Conunisslon   (111.) 687 

417(7) — ^Finding  on  evidence  as  to-  employment  oif  claimant  held  conclusive.- 

'Hoosier  Veneer  Co.  v.  IngeraoU   (Ind.) ., 668 

417(7) — Findings  in  case  conclusive.     Feldman's  Case   'Mass.) 688 

417(7) — ^Findings  of  fact  In  case  held  conclusive— court  cannot  weigh  evi- 
dence in  case.     McAlester  Colliery  Co.  v.  State  Ind.  Comm.   (Okla.)  688 

417(7) — Board's  findings  of  fsct  held  conolusivek     Rusch  ▼.  L«ouisville  Water 

Co.  (Ky.)    , : 676 

417(7) — ^Arbitrator's  finding  on  question  of  compensable  disability,  conclusive 
1  n  absenc  e  of  unfairness  or  misconduct.  Klnser  v.  Wyandotte 
County  Gas  Co.    (Kan.) « 678 

417(7) — ^Finding  of  compensable  loss  of  fingers  held  ooncluslve — finding  of 
compensable  losn  of  use  of  hand  held  conclusive.  Ramondotta's 
Case  (Mass.)    ; 698 

(8).  -^  Hamaless  error. 
417(8)-»IBvidence  in  case  held  not  prejudicial.     Feldman's  Case  (Mass.) 683 
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Ct).  DetermlnatloB  &nd  dlspMiUon  of  oavM. 

417(9)— DIstrVet  oonrt  ■ostalninr  award  for  death  of  oorvant  did  not  orr  In 
providing  In  jadcment  Ibr  iMuanco  of  execution  upon  weekly  in- 
■tallments  of  compensation  provided  for  therein.  Lumbermen's  Re- 
ciprocal  AM'n    V.    Warner    (Tex.)    .• St 

417(9) — Caaef  remitted  for  rebeaHnr  for  additional  flndlnga.     Stlmal  ▼.  Jew- 

ett  A  Co.    (N.  T.)    71 

417(9)— Award  heid  properly  reduced  by  reviewing  court     Wilson  4k  Co.  v. 

Ward   (Kan.)    171 

417(9)Llmltatlon  for  transmission  of  record  to  commission  held  not  abro- 
gated by  stay  of  execution — statute  requiring  transmission  of  rec- 
ord within  SO  days  Is  mandatory.  General  Chem.  Co.  v.  Thomas 
(Colo.)    SU 

417(9) — ^When  it  Is  apparent  that  order  of  Commission  is  correct  except  on 
account  of  an  oversight,  a  party  is  not  gliven  a  credit  to  which*  he  Is 
entitled,  or  on  account  award  is  incorrect,  this  court  will  correct 
such  an  error  in  computatloo  the  amount  of  the  oversight  or  error 
and  with  the  correction  so  made  affirm  the  order.  Markham  et  al. 
V.  State  Indus.  Comro.  et  al.    (Okla.) 7M 

411(9) — Award  reversed  and  matter  remitted  for  absence  of  evidence  and 
finding  of  iMue  of  maritime  employ .nent.  Hammcmds  v.  Rock 
-     riaster   Cjrp.    tN.    Y.)    ■, C26 

417(9) — ^Award  for  proportionate  loss  of  hand  reversed  and  matter  remitted 

for  reheartng.     Doris  v.  James  Butler,  Inc.    (N.   Y.) 634 

(10).  '•  Bonds. 

I     41t.  RBVIBW  OF  JUDGMENT  OF  COURT  BNTBRBD  ON  AWARD 

OF  BOARD  OR  COMMISSION. 
(1).     Nature  and  form  of  remedy. 
418<1) — ^Appeal  lies  to  supreme  court  from  Judgment  affirming  or  reversing 

award.     McNeil  v.  Panhandle  Lumber  Co.    (Idaho) 842 

•  41S(1)— Courts  have  Jurisdiction  over  certiorari  to  review  award  of  Commis- 
sion made  without  Jurisdiction.  Taylor  Coal  Co.  v.  Indust.  Comm. 
(111.) B6I 

(8).  Declstoas  reviewable. 

418(8) — ^Decree  required  In  case.     Feldman's  (Tase   (Mass.) S88 

(8).  Prasantatlon  and  reservation  of  grounds  of  review. 

418(8) — The  defendant,  having  consented  'to  the  appointment  of  an  arbl- 
tra^r  and  having  appeared  before  him  without  objection  cannot 
now  be  heard  for  the  first  time  to  Impeach  the  award  because  not 
filed  within  €0  days  from  the  appointment — application  for  appoint- 
ment having  alleged  proper  notloe  of  the  injury  and  demand  for 
compenffat!on  hnd  no  objection  for  lack  of  proof  thereof  being  made 
In  court  below,  none  wiU  be  heard  now.  Ca«elMieir  et  aU  nr.*  Carbon 
Coal    Co.    (Kan.)    881 

418(8) — Objection  that  the  stenographer's  report  was  not  filed  within  time 
required  by  statute  is  waived  where  the  parties  appear  before  the 
Commission  and  participate  in  proceedings.  IIlli|ols  Glass  Co.  v 
Indos.  Comm.   et  al.    (III.) €60 

418(8)^EmpIoyer.  by  appearing  and  participating  In  proceeding  to  review 
award  of  erbitrator  without  objecting  to  proceeding  because  of  em- 
ployee's failure  to  file  transcript  before  arbitrator  within  the  time 
llmft,  waived  such  objection.     Jackson  v.  Indus.  Comm.  et  al.   (111.)  488 

418(8) — Objection  to  computation  of  compensatton  held  not  avoidable.  Mil- 
ler's Indem.  Underwriters  v.   Green    (Tex.) 848 

418(8) — Objection  to  commission's  Jurisdiction  of  proceeding  waived  by  ap- 
pearance.    Taylor  Coal  Co.   v.   Indust.   Comm.    (IlL) 888 

41Sj(8) — (Ejection    to  Jurisdiction   of   Commission    to   review   proceeding   held 

too  late.     James  O'Donncll  Teaming  Co.  v.  Industrial  Comm.   (111.).  887 

418(8)^-Objectlon    to    delay    In    filing    transcript    o^    arbitration    proceedlnga 

held  too  late.     Taylor  Coal  Co.  v.  Indust.   Comm.   (UU) 867 

418(8)^-ObJeotion  to'  commission's  Jurisdiction  of  prooc«eding  waived  by  ap- 
pearance.    Paradise  Coal  Co.  v.  Indust.  Comm.  (111.) 680 

418(3) — Objection  to  Jurisdiction  of  commission  to  review  proceeding,  held 
waived  by  appearance.  Pocahontas  Mining  Co.  iv.  Indosr.  Comm. 
(III.) 840 

(8H)<  Transfer  of  cause. 
418(3Vb) — ^Wrlt  of  error  held  subject  to  dismissal  for  dslay.     General  Chett. 

Co.    V.    Thomas    (Colo.)    886 

(4).  Rsoord. 
(6).  Review. 
418(6)-»Excluslon  of  evidence  held   not   prejudtolal.     Lumbarmen's  Reelpro. 

cal  Ass'n  V.  Warner   (Tex.)    ^^ 80 

418(6) — Award  cf  lumn  sum  rests  in  «1iscretlon  of  trial  court.  Miller's  In- 
dem.   Underwriters  v.    Green    (Tex.)    ^ . . .  64S 
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418(5)~r-Appeal  from  denUI  of  motion  to  recommit  case  waived*  when  not 
argued — inadmiavlble  evidence  In  caae  as  to  pistol  wound  held  not 
to  affect  subRtantlal   rierhts.     Femald's  Case    (Masi.) 587 

(6).  — ^  Questions  of  law. 

418(6) — ^District  court's  flndlng  on  conflicting  svidenca  is  conclusive     XTlaski 

V.   Morris  A  Co.    (Neb.)    ,. 61 

418(6) — Court's  finding  of  fact  on  review   la  ^conclusive.     Urak  v.   Morris  A 

Co.    (Neb.)    480 

418(6)— Court's  findings  of  fact  conclusive.     Way  v.  Georgia  Cas.  Ct>.   (Neb.)  488 

418(6) — Verdict  on  questions  of  fact  conclusive — finding  on  issue  of  desertion 
ooncluslxe — finding  of  compensable  injury  mixed  auestlon  of  law  and 
fact     Stark  v.  State  Indust.  Ace.  Comm.   (Ore.)    » 441 

418(6) — The  Supreme  Court  cannot  review  facts  as  found  by  the  common 
pleas  ^hen  there  is  any  evidence  to  support  the  lower  court's  find- 
ings     Kauffeld  v.  O.   F.   Pf and  A  Sons   (N.  J . ) 739 

418(6) — Finding   of  fact   conrliislw   under  act    before!  am^endment.      Old    Ben 

Coal   Corp.   v.    Tn<fustrittl   Commission    (111.) : . . . ; 531 

418(6) — District   court*a   finding   In   cases    held   conclusive.      Troxcil    v.    Morris   . 

A   Co.    (Neb.)    611 

418(C) — Credibility  and  veight  of  testimony  in  case' not  reviewable  as  mat- 
ter of  law.     Femald'a  Case   (Mass.)    687 

(7).  Determination  and  disposition. 

f     419.     PROCEEDINGS  TO  INCREASE,  DIMINISH,  OR  TERMINATE  COM- 
PENSATION. ^  • 

419 — Drafts  held  not   "moneys  paid"   preicludlng   retroactive   modification  of 

award.     Crisco   v.    Edgewater  Sawmills  Co.    (N.    Y.) , 881 

419 — C!ommission   is   withont  power  to  reopen   proceedings  and   make  award 

after  olalraant's  death.     Terry  v.  Oeoetra)   Electric  Co.   (N.  Y.) 884 

419 — Petition   for   review   of   commissioner's   order  approvng   agreement   held 

barred  by  time  limit.     Lemelin's  Case  (Me.)    .' 188 

419 — Commissioner's  findings  in  conflict  with  findings  on  prior  hearing  are 
held  erroneous. — May  reopen  award  and  hear  case  de  novo  on 
proof  of  fraud.     Orabowski  v.   Miskeli    (Conn.) 277 

419 — ^Award    of    weekly    payments    authorised    on    reconsideration    of    claim. 

Dolon   V.   Muncie  Sand   Co.    (Kan.)    ^. .  169 

419 — Agreement,   approved  by  board,   reviewable — award   commuted  to  lump 

sum  reviewable.     Norbut  v.  I.   Stephenson  Co.    (Mich.) -41f 

419 — Award  subject   to  modification   or   termination.     Sun  Coal  Ca   v.   State 

Indust   Comm.    (Okla.)    .' 448 

419 — Act  authorizing  review  of  agreement  or  award  within  18  months  on 
ground  that  disability  has  increased,  held  not  to  entitle  employee, 
who  had  signed  settlement  for  Injury  to  eye,  which  became  blind, 
to  malnt&m  an  original  application  for  compensation  filed  after  the 
expiration  of  the  time  allowed.  Jackson  v.  Indus.  Oomm.  et  al. 
(III.)    662 

419 — .V  total  disability  agreement  contemplates  a  total  payment  of  compen- 
sation to  the  claimant  for  the  period  of  500  weeks,  and  when 
board  relieves  the  employer  of  such  payment,  although  it  uses  the 
word  "terminate,"  It  merely  suspends  that  paymient  or  obligation 
awaiting  further  development  of  Injuries.  Galrt  v.  Curry  Coal  Min- 
ing CO.  et  al.    (Pa.) 774 

419 — Xn  employee  awarded  compensation  by  Commission  cannot  bring  origi- 
nal action  in  the  superior  court  to  require  the  Commission  to  re- 
classify his  injury,  since  the  Jurisdiction  of  the  superior  court  is 
appellate  only  and  not  original — the  employee's  remedy  is  to  ap- 
peal to  the  court  from  the  decision  of  the  Commission — superior 
court'*  dismissal  "with  prejudice'*  of  employee's  original  action  did 
not  preclude  employee  from  prosecuting  a.  claim  for  reclassifica- 
tion before  the  Commission  and  appeal  from  the  Commission's  de- 
cision to  the  superior  ccurt     Maddox  v.  Indus.  Ins.  Comm.   (Wash.)   809 

419 — Upon  its  own  motion  or  upon  application  of  any  party  in  Interest,  on 
the  ground  of  a  change  In  conditions,  the  Commission  may  at  any 
time  review  any  award  and,  on  such  review,  may  make  an  award 
ending,  diminishing  .  or  increasing  the  compensation  previously 
awarded,  subject  to  the  maximum  or  minimum  provided  In  the  act,  ^ 
and  shall  state  its  conclusions  and  shall  immediately  send  to  the 
parties  a  copy  of  the  award-  No  such  review  shall  eflieict  such 
awa^d  as  regards  any  money  ftl ready  paid.  Markham  et  al.  v. 
State  Indus.   Comm.   et' al.    (Okla.) 764 

419 — Original  injury  shown  to  be  cause  of  recurrence  of  claimant's  disability. 

Gaglione's  Case   (.Mass.)    \ 690 

419 — Evidenco  held  to  ehow  Increased  disability  after  first  »ward  of  com- 
pensation.    Benton  Coal  Co.  v.  Indust.  Comm.    (111.) 620 

419 — Termination  of  disability  must  appear  on  motion  to  jliscontinue  com- 
pensation— refusal  to  discontinue  compensation  sustained.  White- 
head Coal  Mng^  Co.  v.  State  Indust   Comm.    (Okla.) 641 
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I  U«.     COBT8.  FSB8.  AND  BXPBNSBS. 

4S0 — ^Attorney's  fee  allowcM  oUlmaiit  held  reasonable,     madct  t.  Morris  St 

Co.    (Neb.)     .* d 

420 — Attorney's  fees  limited  by  Act — attorney's  Cees^  payable  In  solldo  not 
allowable  oh  comi«ensatlon  payable  In  Inatallmehts — allowanoe  of  al- 
tomey's  fee  to  guardian  ad  litem  for  minor  claimant '  authorized. 
Woodward  Iron  Co.  v.  Bradford   (Ala.) 49S 
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